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PREFACE  TO  VOLUME  LVIII. 


We  are  now  in  the  full  stream  of  Manning  and  Granger's 
reports,  enriched  with  the  notes  of  Serjeant  Manning, 
probably  the  most  learned  of  modem  reporters,  and  some- 
times allowing  himself  a  touch  of  dry  humour.  Meeson 
and  Welsby's  volumes  have  obtained  a  rather  exaggerated 
reputation  for  technical  decisions  on  the  New  Eules,  partly 
in  consequence  of  the  late  Mr.  Justice  Hayes's  entertaining 
vision  of  Baron  Surrebutter  in  Hades.  The  learned  reader 
may  convince  himself  that  the  decisions  of  the  Court  of 
Exchequer,  when  the  worst  has  been  said  of  Baron  Parke's 
affection  for  the  science  of  special  pleading,  really  established 
a  great  deal  of  good  law  and  good  sense. 

Drury  and  Warren's  reports  in  the  Irish  Courtof  Chancery 
have  acquired,  by  the  intrinsic  weight  of  Sir  EdwardSugden's 
judgments,  a  greater  authority  than  the  decisions  of  Irish 
Courts  are  strictly  entitled  to  claim  outside  Ireland.  Wigram 
V.-C,  though  not  so  widely  known  as  the  Irish  Chancellor 
who  afterwards  became  Lord  St.  Leonards  and  Chancellor 
of  Great  Britain,  was  hardly  a  less  eminent  judge  on  his  own 
special  ground,  and  Hare's  reports  of  his  judgments  are 
among  those  most  esteemed  by  equity  lawyers. 

Sutherland  v.  BriggSy  p.  13,  is  an  interesting  case  before 
the  last-named  Vice-Chan  cellor  on  the  equitable  doctrine  of 
part  performance,  often  misunderstood.  The  next  case, 
Jones  V.  Smithy  p.  22,  is  yet  more  important  on  the  not  less 
difficult  rules  of  constructive  notice.  It  is  there  pointed  out 
that  the  imputation  of  constructive  notice  (i.e.  treating  a 
party  who  did  not  know  or  at  any  rate  is  not  proved  to  have 
known  some  fact  as  if  he  did  know  it)  is  of  two  kinds.  The 
party  may  have  negligently  omitted  to  know,  or  he  may  have 
diUgently  avoided  knowing.     It  must  always  be  remembered 
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that  constructive  notice  is  not  the  same  thing  as  notice 
through  an  agent,  which  rests  not  on  any  special  principle 
of  equity  but  on  the  general  rules  of  agency;  and  may  itself 
be  either  actual  or  constructive.  So  a  master's  possession 
of  goods  in  the  custody  of  his  servant  is  not  constructive 
but  actual  possession,  for  there  is  no  other  possession  of  them 
at  all. 

Willett  V.  Blanford^  p.  61,  is  a  leading  case  on  the  duty 
of  a  surviving  partner  to  account  for  profits  on  a  deceased 
partner's  capital  left  in  the  business. 

On  the  common  law  side  we  have  in  Brown  v.  Edgington^ 
p.  408,  a  rather  interesting  case  on  implied  warranty  of  the 
fitness  of  goods  for  the  purpose  for  which  they  were  ordered. 
It  will  be  observed  that  the  action  was  framed,  after  the 
older  fashion,  not  in  assumpsit  but  as  an  action  on  the  case 
for  deceit ;  probably  this  is  a  very  late  example  of  that  form 
of  pleading.  Gibson  v.  CarrutherSy  p.  713,  throws  a  good 
deal  of  light,  though  by  negation  rather  than  affirmation,  on 
the  nature  of  stoppage  in  transitu^  and  is  frequently  cited. 
Fouldes  V.  Willoughby^  p.  803,  is  instructive  on  the  differences 
between  trespass  and  conversion,  showing  that,  while  many 
trespasses  may  be  conversions,  also  many  are  not ;  for  it  is 
easy  to  offend  against  the  existing  possession  of  goods  by 
unlawful  meddling  with  them,  which  is  the  essence  of 
trespass,  without  affecting  to  exercise  dominion  over  them, 
which  is  the  essence  of  conversion.  Higgins  v.  Senior^ 
p.  884,  is  important  on  the  liability  of  an  agent  contracting 
in  his  own  name. 

Fell  V.  Knight^  p.  698,  shows  the  limits  of  a  guest's  right 
to  sit  up  all  night  in  his  inn :  the  landlord  cannot  make  him 
go  to  bed,  but  is  not  bound  to  let  him  sit  up  in  any  particular 
room,  so  long  as  he  offers  him  a  proper  and  convenient  room. 
There  is  a  pleasant  touch  of  old-fashioned  manners  in  the 
defendant's  averment  that  he  ^'  caused  coals  to  be  taken  up 
stairs  in  order  to  warm  the  bed  which  the  defendant  might 
think  proper  to  sleep  in."  Probably  that  warming-pan  is 
now  a  decorative  curiosity  in  some  country  house. 

F.  P. 
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(1)  The  description  of  Mr.  Justice  Erskine  as  a  knight  in  the  earlier 
volumes  of  Manning  and  Granger's  Beports  was  erroneous.  As  a  peer  s 
son  he  would  not  have  been  knighted  in  the  ordinary  course ;  and  the  lists 
of  the  Judicial  Committee  in  Moore's  Privy  Council  Beports,  and  of  the 
Benchers  of  Lincoln's  Inn  in  the  Law  List  down  to  1863  (confirmed  by 
the  description  of  the  Bight  Hon.  Thomas  Erskine  in  a  deed  of  which  a 
copy  is  before  me),  show  that  in  fact  he  was  not. — F.  P. 
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CORRIGENDUM. 


Doe  d.  Bartlett  v.  Bendley  15  E.  It.  426 ;  3  M.  &  S.  99. 

A  lineal  descendant  of  the  testator  in  tliis  case  points  out  that  the  testator's 
name  was  Bickford,  not  Bartlett.    The  error  occurs  in  the  original  report. 


NOTE. 


The  first  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  ustuMy  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  panging  are 
continued  in  the  margin  of  the  text. 
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CHANCERY. 


HAET  V.   HAET(l).  is^i- 

^   ^                                                       JN'ov.  6,9. 
(1  Hare,  1—9;  S.  C.  11  L.  J.  Ch.  9;  5  Jur.  1007.)  

Where  secondary  evidence  is  admitted  to  prove  the  contents  of  a  lost  y^Q     ' 

instrument,  the  Court  will  presume  that  tJio  instrument  was  stamped,  .  ,  -. 

unless  there  be  evidence  showing  that  it  was  not  stamped. 

To  render  secondary  evidence  admissible  in  proof  of  the  contents  of  a  lost 
document,  it  is  sufficient  to  prove  that  every  reasonable  search  for  the 
document  has  been  made,  although  every  possible  search  may  not  appear 
to  have  been  made. 

The  plaintiff,  Jacob  James  Hart,  and  the  defendant,  Frederick 
Hart,  having  agreed  to  dissolve  the  partnership  which  they*  had 
carried  on  together,  the  terms  of  their  agreement  of  dissolution 
'•^ere  expressed  in  an  indenture,  dated  the  1st  of  March,  1880, 
whereby,  in  consideration  of  an  annuity  of  1,000^  to  be  paid  to  the 
plaintiff  by  the  defendant  for  the  term  of  eight  years,  from  the  25th 
of  March  then  next,  if  both  parties  should  so  long  live ;  and  also  of 
the  sum  of  2,000/.,  as  the  settled  value  of  the  plaintiff's  share  in 
the  stock  and  certain  debts,  to  be  paid  to  him  on  the  31st  of  March, 
1881 ;  the  plaintiff  relinquished  the  business  to  the  defendant 
thenceforward,  and  assigned  to  him  absolutely  the  goods,  *debt8,  [  •2  ] 
,artd  effects  of  the  partnership,  except  some  particular  debts  which 
,  Wtti^  stated  in  a  schedule  to  the  indenture :  the  defendant,  by  the 
saflak  indenture,  covenanted  to  pay  to  the  plaintiff  three-fifth  parts 
of  4he  amount  which  should  be  received  in  respect  of  the  scheduled 
debisy'Jjpkfter  deducting  the  expenses  of  recovering  them. 

(1)  \(afi^ ^nvtttmeid  Co.  v.  UaiUitk  (1872) L.  R.  o  11.  L.  624,  42  L.  J.  Ch.  173 
B.B. — VOL.  LVIII.  1 
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Hart  The  bill  was  filed  in  August,  1838,  charging  that  the  defendant 

Hart.  ^^^  received  several  sums  of  money  on  account  of  the  scheduled 
debts,  which  he  had  not  accounted  for  to  the  plaintiff,  and  praying 
that  an  account  thereof,  and  of  the  expenses  of  recovering  them, 
might  be  taken ;  and  that  payment  of  three-fifth  parts  of  the 
balance  to  the  plaintiff  might  be  decreed. 

The  defendant,  by  his  answer,  stated,  that  the  indenture  of  the 
1st  of  March,  1830,  was  prepared  on  the  assumption  that  the  debts 
included  in  the  calculation  of  the  value  of  the  plaintiff's  share  were 
good  debts,  and  that  the  scheduled  debts  were  bad  or  doubtful ;  but 
that,  before  the  execution  of  that  indenture,  it  was  discovered  that 
four  other  debts,  amounting  together  to  5761. 12s.  4d.,  ought  to  have 
been  excluded  from  the  calculation  of  the  good  debts,  and  included 
amongst  those  which  were  doubtful ;  and  that  a  memorandum,  also 
dated  the  1st  of  March,  1830,  was  made,  whereby  the  plaintiff,  to 
prevent  alteration  in  the  balance-sheet,  agreed  to  bear  his  pro- 
portion of  three-fifths  of  any  loss  which  might  happen  on  the  four 
debts  therein  referred  to.  The  defendant  alleged  that  this  memo- 
randum was  signed  by  the  plaintiff  on  the  6th  of  July,  1830,  at  the 
same  time  that  the  indenture  of  dissolution  was  executed:  he 
also  alleged  that  he  had  tendered  to  the  plaintiff  the  balance  due 
to  him,  on  the  footing  of  the'  agreement  as  contained  in  the  two 
instruments. 
[  3  ]  The  original  memorandum  was  not  produced.     S.  Midley,  a  clerk 

of  the  defendant,  deposed  that  search  had  been  made  for  it  by  him- 
self, and  by  the  defendant  and  his  other  clerks,  amongst  the  papers 
in  the  defendant's  counting-house  ;  and  that  they  had  been  unable 
to  find  it,  though  they  had  looked  most  carefully  in  every  place 
where  it  was  likely  to  be  found.  A.  T.  Forder,  clerk  to  Mr.  Michael, 
the  solicitor  of  both  partners  at  the  time  of  the  dissolution,  deposed 
that  an  exhibit  produced  in  evidence  was  an  examined  copy  of  the 
memorandum ;  and  Mr.  Michael  deposed  to  his  belief  that  the 
same  was  a  true  copy ;  and  that  the  original  memorandum  was 
either  prepared  by  him,  on  the  6th  of  July,  1830,  by  the  direction 
of  the  plaintiff  and  defendant,  for  the  signature  of  the  former,  or 
that  it  was  prepared  by  the  plaintiff,  and  approved  by  the  witness 
on  behalf  of  the  defendant.  The  same  witness  deposed  that  he 
attested  the  signature  by  the  plaintiff  to  such  original  memorandum; 
that  he  made  an  entry  of  it  in  his  books  on  that  day  ;  and  that  he 
bad  a  clear  recollection  of  the  contents  of  the  memorandum.  The 
witness  also  deposed  that  the  original  memorandum  remained  in 
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his  possession,  as  the  defendant's  solicitor,  until  the  5th  of  January,  Habt 
1831,  when  he  sent  it  by  G.  GriflSths,  his  then  clerk,  (who  had  long  hart. 
since  left  him),  to  the  defendant  at  his  counting-house,  as  appeared 
by  a  memorandum  marked  on  the  copy ;  and  that  he  had  no  reason 
to  think  it  had  ever  been  returned,  but  he  had,  nevertheless, 
diligently  searched  for  it  amongst  his  papers,  and  was  unable  to 
find  it. 

Mr.  Temple  and  Mr.  Flather^  for  the  plaintiff,  argued  that  the 
deed  of  dissolution,  being  under  seal,  could  not  be  varied  by  parol ; 
and  that  the  memorandum,  if  proved,  would  amount  to  no  more 
than  a  parol  agreement.  On  *the  tender  in  evidence  on  the  part  [  •i  ] 
of  the  defendant  of  the  exhibit,  purporting  to  be  an  examined 
copy  of  the  memorandum,  they  objected  to  its  admission,  insisting 
that,  in  order  to  prove  the  loss  of  the  original,  and  thereby  lay  a 
ground  for  the  introduction  of  the  copy,  it  was  not  enough  to  show 
that  search  had  been  made  at  the  defendant's  counting-house  ;  but 
that  it  should  also  have  been  made  at  every  other  place  where  he 
might  have  deposited  papers  ;  and  that  Griffiths  should  have  been 
examined,  or  his  absence  accounted  for ;  and  that,  even  if  the  loss 
of  the  instrument  had  been  sufficiently  shown,  the  evidence  of  its 
contents  could  not  be  received  without  proof  that  the  original  was 
duly  stamped ;  for,  otherwise,  a  party  proving  the  contents  of  a 
lost  instrument  would  be  in  a  better  situation  than  another  who 
actually  produced  it. 

Mr.  Shaiye  and  Mr.  Koe,  for  the  defendant : 

The  proof  that  a  lost  instrument  was  duly  stamped  would 
commonly  be  a  matter  of  greater  difficulty  than  the  proof  of  any 
other  fact  relating  to  it ;  it  would,  moreover,  subjoin  the  necessity 
of  showing,  by  extrinsic  testimony,  the  existence  of  a  fact  with 
regard  to  a  lost  instrument,  which,  in  other  cases,  requires  no  such 
evidence,  but  is  proved  or  negatived  by  the  mere  production  of  the 
instrument  itself :  Itex  v.  InhahitanU  of  Long  Backhy  (i) :  Crisp 
v.  Anderson  (2). 

The  Vice-Chancbllor  said,  that  the  evidence,  assuming  it  to  be 
admissible,  abundantly  proved  the  making  of  the  memorandum  ; 
and  it  followed  that  the  account  could  not  be  taken,  without 
having  regard  to  both  instruments,  if  the  evidence  were  to  be 
received. 

(1)  8  E.  E.  595  (7  Bast,  45).  (2)  18  R.  R.  744  (I  Stark.  N.  P.  35). 

1—2 
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Hart        The  Vice-Chancbllor  : 


r. 


Hart.  The  defendant  in  this  case  admits  the  deed,  upon  the  footing  of 

^^^'  ^'  which  the  plaintiff  seeks  to  have  the  account  taken  ;  but  he  alleges 
[  5  ]  that  a  subsequent  agreement  was  made  between  himself  and  the 
plaintiff,  which  was  reduced  into  writing,  and  that  the  deed  was 
executed,  and  a  memorandum  of  the  second  agreement  signed  by 
the  plaintiff  on  the  same  day.  The  defendant  also  avers  perform- 
ance on  his  part  of  the  entire  agreement,  as  contained  in  the  two 
instruments,  and  insists  that,  if  the  account  against  him  be  taken, 
it  should  be  taken  upon  the  footing  of  the  two  instruments.  The 
plaintiff  has  not  amended  his  bill  in  consequence  of  the  case  made 
by  the  defendant,  but  has  replied  generally ;  and  the  defendant 
alone  has  gone  into  evidence  in  support  of  the  case  made  by  the 
answer. 

The  agreement  itself  is  not  produced ;  evidence  has  been  gone 
into  by  the  defendant  to  prove  the  loss  of  the  agreement.  A 
paper  writing,  purporting  to  be  an  attested  copy  of  the  agree- 
ment, is  tendered  in  evidence,  and  parol  evidence  is  also  gone 
into  on  the  part  of  the  defendant  to  prove  the  agreement  as  con- 
tained in  the  writing  produced,  and  its  execution  by  the  plaintiff. 
The  whole  of  the  defendant's  evidence  was  read,  subject  to  the 
opinion  of  the  Court  upon  certain  objections  taken  by  the  plain- 
tiff to  its  admissibility  :  these  objections  I  reserved  for  further 
consideration. 

The  objections  were  two  :  First,  it  was  said,  that  the  loss  of  the 
agreement  was  not  so  proved  as  to  entitle  the  defendant  to  sustain 
his  case  by  secondary  evidence ;  and  secondly,  it  was  said,  that,  if 
the  first  objection  failed,  the  secondary  evidence  could  not  be 
received  without  proof  being  given  by  the  defendant  that  the  agree- 
[  *&  ]  ment  *itself  was  duly  stamped.  If  the  latter  of  these  objections  y 
were  valid,  it  would  be  unnecessary  to  consider  the  former,  and 
I  will  therefore  firs  consider  the  second  objection.  At  the  close  of 
the  argument,  I  expressed  myself  strongly  against  this  objection, 
and  after  an  examination  of  the  authorities  upon  the  subject,  I  find 
my  previous  impressions  confirmed.  Mr.  Starkie,  indeed,  says 
that,  previous  to  the  admission  of  secondary  evidence  to  prove  the 
contents  of  a  deed  or  other  instrument  which  has  been  lost  or 
destroyed,  evidence  is  necessary  to  sliow  that  it  was  properly 
stamped.  He  does  not,  however,  refer  to  any  cases  which  support 
that  proposition.  Mr.  Phillipps,  in  his  book  on  Evidence,  says, 
"  Where  an   unstamped  copy   of  an  instrument  is  produced  as 
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secondary  evidence,  it  may  under  various  circumstances  be  hart 
presumed  that  the  original  was  stamped."  The  special  circum-  hart. 
stances  of  the  cases  of  Rex  v.  The  Inhabitants  of  Long  Bnckhy  (i), 
and  Crisp  v.  Anderson  (2),  may  explain  the  apparent  caution  with 
which  Mr.  Phillipps  has  expressed  himself.  But  the  late  case 
of  Pooley  v.  Goodwin  (3)  leaves  no  doubt  upon  my  mind  as  to 
the  correctness  of  the  conclusion  I  have  come  to.  It  is  manifest 
that  the  greatest  injustice  might  ensue,  if,  in  the  case  of  a  lost 
instrument,  the  presumption  of  regularity,  upon  a  merely  col- 
lateral point,  were  not  raised  in  favour  of  the  parties  claiming 
under  it.  The  proposition  on  which  I  rely  is,  not  that  the  copy 
of  an  unstamped  instrument  may  be  given  in  evidence  where 
the  original  is  lost :  Rex  v.  The  Inhabitants  of  Castlemorton  (4) : 
Rippiner  v.  Wii^ht(G)  ;  but  that  the  onus  of  proving  the  want  of  a 
stamp  lies  upon  the  party  who  raises  the  objection.  The  principles 
upon  which  courts  of  law  refuse  to  admit  *8econdary  evidence  of  [  *7  ] 
the  contents  of  written  instruments,  have  no  application  to  an 
objection  which  arises  only  under  the  policy  of  the  revenue  laws. 

The  only  question,  therefore,  which  remains  for  consideration  is, 
whether  the  loss  of  the  agreement  has  been  so  proved  as  to  entitle 
the  defendant  to  the  benefit  of  the  secondary  evidence  he  has 
adduced.  The  evidence  of  the  loss,  so  far  as  it  is  necessary  to 
state  it  in  order  to  explain  my  views  of  the  case,  is  shortly  to  this 
efifect:  Mr.  Michael,  who  was  solicitor  to  the  partnership  prior  to 
its  dissolution,  and  who  acted  for  both  parties  in  preparing  the  deed 
and  the  agreement,  and  Mr.  Forder,  his  clerk,  proved  the  execution 
of  the  agreement  by  the  plaintiff  on  the  6th  of  July,  1830.  Mr. 
Michael  further  proves  that  the  agreement,  when  executed  by  the 
plaintiff,  was  given  to  him  to  hold  for  the  defendant ;  that  it 
remained  in  his  (Mr.  Michael's)  possession  for  the  defendant  until 
the  month  of  January,  1881 ;  and  that,  in  that  month,  Mr.  Michael 
sent  it  by  one  Griffiths,  who  was  then  his  clerk,  to  the  defendant  at 
his  counting-house ;  and  he  deposes,  as  to  his  belief  that  Griffiths 
delivered  the  agreement  to  the  defendant  accordingly.  Griffiths  is 
not  called  as  a  witness,  and  Mr.  Michael  offers  no  reason  for  not 
calling  Griffiths,  except  by  saying  that  he  quitted  his  service  a  long 
time  ago.  It  is  satisfactorily  proved,  that  due  search  has  been 
made  for  the  document  at  Mr.  Michael's  office,  and  that  it  cannot 

(1)  8  R.  B.  593  (7  East,  43).  (4)  22  R.  R.  493  (3  B.  &  Aid.  588). 

(2)  18  B.  R.  744  (1  Stark.  N.  P.  35).  (5)  21  R.  R.  363  (2  B.  &  Aid.  478). 

(3)  4  Ad.  &  £1.  94. 
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Hart        be  found  there, — a  fact  which  is  material  only  as  being  corrobora- 
Hart.       tive  of  the  fact  that  GriflSths,  at  all  events,  removed  the  document 
from  Mr.  Michael's  oflBce.     It  is  also,  I  think,  satisfactorily  proved 
by  Mr.  Midley,  the  defendant's  clerk,  that  due  search   has  been 
made  for  the  document  at  the  defendant's  counting-house ;  and  it  is 
proved,  that,  at  this  counting-house,  the  transactions  to  which  the 
agreement  refers  were  all  carried  on,  and  that  the  plaintiff  himself 
r  ♦s  ]        *repeatedly  attended  at  that  counting-house  upon  the  subject  of 
those  transactions,  and  examined  and  took  extracts  from  the  books 
of  the  defendant,  which  contained  the  entries  relating  to  those 
transactions.      The   objections  taken    to    the  sufficiency   of  this 
evidence,   for  the  purpose  of  letting  in  secondary  evidence  of  the 
contents  of  the  agreement,  are  two:   First,  it  is  said,  that  Griffiths 
should  have   been  called  by  the  defendant  to  prove  the  actual 
delivery  of  the  agreement  to  the  defendant,  or  that  some  reason 
should  have  been  given  for  not  calling  him  ;  and  secondly,  it  is  said, 
that  the  search  by  the  defendant  should  not  have  been  confined  to 
his  counting-house,  but  should  have  been  extended  to  his  private 
residence  also.      Now  the  view  w^hich  I  take  of  the  second  of  these 
objections  renders  it  expedient  that  I  should  abstain  from  express- 
ing any  opinion  upon  the  first  in  this  stage  of  the  cause.   I  assume, 
for  the  purposes  of  the  judgment  I  think  it  my  duty  to  pronounce — 
that  Griffiths  delivered  the  agreement  to  the  defendant  in  January, 
1831.     But  it  has  occurred  to  me  since  the  argument  as  a  remark- 
able fact, — a  fact  which  requires  explanation,  and  which  gives  great 
weight   to   the  defendant's   second  objection,   which   I  am    now 
considering, — that  Mr.  Midley,  the  defendant's  clerk,  who  has  been 
actively  concerned  in  the  transactions  in  question  from  their  com- 
mencement in  July,  1830,  and  who  gives  such  important  evidence 
in  the  cause,  evidence  of  the  truth  of  which  I  see  no  ground  for 
entertaining    a   doubt,   Mr.   Midley  nowhere    says  he   ever   saw 
the  agreement  at  the  counting-house,  the  place  at  which  he  and 
the  defendant  are  proved  by  Midley  himself  to  have  searched  for  it. 
If  it  had  been  kept  there  by  the  defendant  after  his  receipt  of  it 
from  Griffiths,  a  fact  which  I  assume,  it  is  scarcely  possible  that 
Midley  should  not  have  known  it.     Without  expecting,  therefore, 
that  the  plaintiff  will  ultimately  reap   any  advantage   from   the 
[  ♦o  ]        decree  I  am  about  to  make,  *I  think  the  justice  of  the  case,  and 
the  interest  of  the  parties,  will  be  best  consulted  by  my  referring 
it  to  the    Master    to  inquire  what  has  become  of  the  agreement 
mentioned  in  the  defendant's  answer  to  have  been  signed  by  the 
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plaintiff  on  the  6th  of  July,  1830.  The  language  of  this  reference 
gives  the  defendant  the  benefit  of  the  decision  of  the  Court  in  his 
favour  upon  the  fact  that  some  agreement  is  proved  to  have  been 
so  signed ;  and  to  this  I  think  he  is  entitled. 

In  order  to  guard  myself  against  misapprehension  as  to  the 
grounds  upon  which  I  have  directed  the  inquiry,  I  think  it  right  to 
add,  in  conformity  with  the  opinion  I  expressed  on  a  former  day, 
that  I  have  not  considered  myself  bound  in  law  to  direct  the 
inquiry  only  because  the  defendant  had  omitted  to  give  evidence 
upon  the  points  to  which  the  plaintiff's  objections  apply.  I  take 
my  opinion  of  the  law  upon  that  point,  from  Mr.  Baron  Alderson's 
judgment  in  APGahey  v.  Alston  (i).  It  is  sufficient  to  negative 
reasonable  probabilities  of  any  thing  being  kept  back :  it  is  not 
necessary  to  negative  every  possibility.  The  evidence  must  be 
according  to  the  circumstances  of  the  case. 

Further  directions  and  costs  must  be  reserved. 


Habt 

V, 

Hart. 


LISTEE  V.  BEADLEY. 

(1  Hare,  10—14;  S.  C.  11  L.  J.  Ch.  49.) 

A  legacy  to  be  set  apart  and  separately  invested,  and  to  be  paid  to  the 
legatee  "  when  or  if  "  he  attained  21,  the  interim  interest  to  be  applicable 
for  the  benefit  of  the  legatee,  held  to  be  vested  at  the  death  of  the  testator, 
and  not  to  be  contingent  upon  the  legatee  attaining  21,  this  construction 
being  fortified  by  other  dispositions  in  the  same  will. 

This  was  the  petition  of  Mr.  Maule,  the  administrator,  as 
nominee  for  and  on  behalf  of  her  Majesty,  of  the  personal  estate  of 
John  Lister,  deceased,  one  of  the  plaintiffs  in  the  cause.  The 
testator,  J.  Lister,  of  the  island  of  St.  Kitt's,  notary  public,  by  his 
will,  dated  the  80th  of  November,  1821,  bequeathed  among  others 
the  legacy  which  was  the  subject  of  the  petition,  in  the  following 
words  :  "  I  will  and  bequeath  to  my  four  reputed  children  which  I 
have  had  by  Eleanor  Plunkett,  1,000Z.  currency,  each,  to  be  paid 
them  respectively  when  or  if  they  attain  twenty-one  years ;  in  the 
interim,  or  during  their  respective  lives,  the  last-mentioned  four 
legacies  to  be  put  to  interest  on  separate  deeds,  which  I  wish  should 
specify  the  name  of  the  respective  legatee,  and  to  be  of  undeniable 
security ;  also,  that  the  interest  thereof  be  made  payable  half- 
yearly  to  the  said  Eleanor  Plunkett,  their  mother,  for  their  support 


1841. 
Nov,  6,  9. 

WiGKAlf, 
V.-C. 

[10] 


(1)  46  R.  R.  573  (?  M.  &  W.  214j. 
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LiBTEB      and  education."     The  testator  afterwards  gave  to  the  same  four 


Braplby.  legatees,  and  to  their  heirs  for  ever,  in  four  equal  parts  and  shares, 
certain  houses  and  land,  with  the  appurtenances,  adding  the 
following  direction  with  respect  thereto  :  "  The  said  messuages  and 
houses  and  lands  to  be  under  the  direction  and  management  of  the 
said  Eleanor  Plunkett,  for  the  use  and  benefit  of  the  said  four 
legatees,  or  the  survivor  or  survivors  of  them,  until  they  attain  the 
age  of  twenty-one  years  respectively."  The  testator  then  gave  his 
household  stuff,  apparel,  and  books,  to  be  equally  divided,  share 
and  share  alike,  to  and  among  the  same  four  legatees ;  and  con- 
cluded by  giving  all  other  the  residue  of  his  property  and  estate, 
[•11]  whether  real  or  personal,  to  *be  equally  divided,  share  and  share 
alike,  between  the  same  four  persons. 

The  testator  died  in  1822,  leaving  the  four  children,  the  legatees, 
infants,  surviving.  The  bill  was  filed  by  their  next  friend,  and  the 
accounts  of  the  estate  were  taken  in  the  cause.  John  Lister,  the 
youngest  of  the  four  children,  died  in  1840,  under  twenty-one 
years  of  age,  and  intestate.  The  petition  prayed  that  a  sum  of 
1,167/.  0^.  9d,  Consols,  standing  to  the  credit  of  the  cause,  ''  the 
residuary  account,"  and  also  a  sum  of  902Z.  11«.  2d.  Consols, 
standing  to  the  credit  of  the  cause,  **  the  contingent  legacy  account 
of  the  plaintiffs,  the  infants  John  Lister,  Eleanor  Lister,  and 
Elizabeth  Lister,"  and  certain  small  sums  of  cash,  arising  from 
dividends,  might  be  transferred  and  paid  to  the  petitioner.  The 
title  of  the  petitioner  to  the  sum  of  1,167Z.  Os.  9d.  Consols,  was  not 
disputed.  The  question  upon  the  petition  was,  whether  the  legacy 
of  IjOOOi.  currency  given  by  the  will  to  John  Lister,  the  late 
plaintiff,  vested  in  him  at  the  death  of  the  testator,  or  was 
contingent  upon  his  attaining  twenty-one  years  of  age.  If  that 
legacy  was  vested,  the  petitioner  was  entitled  to  it :  if  contingent,  it 
belonged  to  the  estate  of  the  testator. 

Mr.  Wray,  for  the  petitioner. 
Mr,  Temj)le,  for  the  executors. 

Nn.  9.       The  Vice- Chancellor  : 

I  thought  it  right  to  reserve  my  judgment  upon  this  petition,  not 

from  any  doubt  I  entertained  at  the  close  of  the  argument,  but 

because  it  was  stated  at  the  Bar  that  when  this  case  was  before  the 

[  •12  ]       Vice-Chancellor  of  *England  upon  further  directions,  his  Honour 
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had  intimated  an  opinion  favourable  to  the  respondents'  case.  Lister 
Tliat  the  question  now  before  me  could  not  have  been  judicially  bradley. 
under  the  view  of  the  Court  upon  further  directions,  is  clear ;  and 
the  utmost  I  conceive  the  Court  could  have  done  upon  that  occasion 
was,  so  to  express  itself,  as  not  to  prejudice  a  question  which  was 
not  before  it,  and  which  might  never  arise.  The  statement, 
however,  was  sufficient  to  impose  upon  me  the  obligation  to 
consider  the  case  before  I  expressed  my  opinion  upon  it,  and  care- 
fully to  weigh  the  grounds  upon  which  that  opinion  should  be 
formed. 

The  arguments  for  the  respondents  were,  in  effect — that  the 
word  ''  if  **  imported  a  condition,  and  that  the  Court  was  bound  to 
give  some  effect  to  so  important  a  word  in  the  will ;  that  the 
interest  upon  the  legacy  was  given,  not  to  the  legatee,  which,  it 
was  said,  might  have  altered  the  case,  but  to  the  mother  of  the 
legatee;  and,  lastly,  it  was  said,  that  the  circumstance  that  the 
other  bequests  to  the  four  reputed  children  of  the  testator  were 
given  absolutely,  furnished  a  strong  ground  for  inferring  that  the 
legacy  in  question  (being  expressed  in  different  and  conditional 
language)  was  intended  to  be  conditional. 

I  am  clearly  of  opinion  that  the  legacy  in  question  is  a  vested 
legacy. 

A  legacy  to  A.,  payable  when  he  attains  twenty-one,  would 
clearly  be  a  vested  legacy. 

A  legacy  to  A.,  payable  at  twenty-one,  if  or  in  case  he  attains 
that  age,  would,  I  conceive,  be  a  contingent  legacy :  Knight  v. 
Cameron  (1). 

A  legacy  to  A.,  when  he  attains  twenty-one,  or  if  he  attains        [  13  ] 
twenty-one,  would  also  be  a  contingent  legacy :  Hanson  v.  Graham  (2). 

But  in  each  of  these  cases  the  strict  construction  of  the  words 
will  yield  to  an  intention  appearing  upon  the  will,  and  requiring  a 
different  construction. 

Bearing  these  distinctions  in  mind,  I  should  be  sorry  to  be 
obliged  to  decide  this  case  upon  any  critical  effect  to  be  given  to 
the  words  "when  or  if"  in  this  will;  and  I  consider  myself  for- 
tunate in  being  relieved  from  the  necessity  of  doing  so.  For  it  is 
abundantly  clear,  that  words,  which,  abstractedly  considered,  import 
a  condition,  will  receive  in  a  court  of  law  a  different  construction, 
where  the  context  of  the  will  shows  that  they  ought  not  to  be  so 
construed.     Upon  the  authority  of  Hanson  v.  Orahain,  Branstrom  vv 

(1)  14  Ves.  389,  (2)  5  R.  R.  277  (6  Ves.  239). 
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Lister       Wilkinson  (i) ,  and  other  similar  cases,  I  am  bound  to  hold  that  the 

Bradley,     gif^  0^  ^he  whole  interest,  for  the  use  and  benefit  of  the  legatee, 

though  not  to  the  legatee,  would  vest  the  legacy,  even  if  the  gift 

and  the  direction  to  pay  were  not,  as  in  this  case  they  are,  separate 

from  each  other. 

Independently  of  these  considerations,  the  circumstance  that 
the  testator  has  anxiously  directed  the  four  legacies  to  his  reputed 
children  to  be  immediately  severed  from  his  general  estate,  and 
put  to  interest  on  separate  deeds,  which  are  to  specify  the  names 
of  the  respective  legatees,  is  suflBcient,  in  my  judgment,  to  fix  the 
construction  of  the  words  "  when  or  if "  as  being  used  for  the 
convenience  only  of  the  legatees  themselves,  and  not  for  the 
purpose  of  making  their  interests  contingent  upon  their  attaining 
[  'H  ]  *twenty-one  years  of  age.  A  legacy  to  be  severed  from  a  general 
estate  instanter,  for  the  use  and  benefit  of  a  legatee,  is  a  very 
different  thing  from  a  legacy  to  be  severed  from  the  estate  only 
upon  the  happening  of  a  particular  event.  This  distinction  was 
urged  by  myself  before  Lord  Cottenham,  in  the  case  of  Sminders  v. 
Vantier{2),  and  was  approved  by  his  judgment  in  that  case.  The 
language  of  Sir  John  Leach,  in  Vawdry  v.  Geddesis),  is  to  the 
same  effect. 

The  circumstance  that  the  houses  and  lands  given  to  the  four 
legatees,  which  are  clearly  vested  interests,  are,  as  well  as  the  four 
legacies,  also  placed  under  the  mother's  direction  during  the  minority 
of  the  children,  fortifies  the  conclusion  I  have  come  to. 

The  difference  in  the  form  of  the  gift  of  the  residue,  does  not 
alter  my  opinion.  The  reason  for  severing  the  four  legacies  from 
the  rest  of  the  children's  fortunes,  was  at  once  to  provide  and 
limit  the  amount  of  a  fund,  which  was  to  be  subject  to  the 
mother's  control  for  the  support  and  education  of  the  children. 

The  order,  therefore,  must  be  according  to  the  prayer  of  the 
petition. 

(1)  6  R.  B.  146  (7  Ves.  421).  (3)  32  R.  R.  at  p.   199  (1  Russ.  & 

(2)  54  R.  R.  286  (Cr.  &  Ph.  240).  Mylne,  208). 
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MOUNSEY    V.    BURNHAM(l).  i8«. 

2\ot.  19,  22. 
(1  Haro,  13—25.)  

The  Court  will  not,  at  the  hearing  of  a  cause,  without  a  special  applica-  y  _^     * 

tion,  order  the  plaintiff  to  pay  the  additional  costs  occasioned  by  a  case  r  09  i 

made,  and  allegations  inserted  in  the  original  bill,  which  were  struck  out 
and  abandoned  by  amendment. 

The  most  convenient  time  for  applications  in  respect  of  such  costs,  is 
immediately  upon  the  cause  of  complaint  arising ;  and  the  amount  of  the 
costs  complained  of  is  material  in  reference  to  the  propriety  of  the 
application. 

Thb  original  bill  [in  this  case]  prayed  an  account  of  vicarial 
tithes,  and,  among  others,  of  the  tithes  of  wool  and  lambs,  from 
April,  1886 ;  and  it  charged  the  defendant  with  having  removed 
such  stock  at  the  shearing  and  lambing  seasons  to  a  farm  which 
belonged  to  him  in  a  neighbouring  parish,  in  order  to  defraud  the 
plaintiff  of  the  tithes  justly  due  to  him.  The  defendant,  by  his 
answer,  denied  such  fraudulent  intention,  and  set  forth  his  reasons 
for  such  removals  as  had  taken  place.  Upon  amendment  of  the 
bill,  the  whole  of  the  statement,  charge,  and  interrogatories, 
relating  to  the  tithable  matters  other  than  clover  and  clover-hay, 
were  struck  out.  About  one-half  of  the  contents  of  the  original 
bill,  and  a  larger  proportion  of  the  answer  to  that  bill,  related  to 
the  matters  with  regard  to  which  the  relief  was  thus  abandoned. 

Mr.  Shm-pef  for  the  defendant,  applied  to  the  Court  to  direct, 
that,  on  the  taxation  of  the  costs  of  the  suit,  ^regard  might  be  had  [  *23  ] 
to  those  costs  which  had  been  incurred  in  respect  of  the  case 
originally  put  forward  by  the  plaintiff,  and  afterwards  abandoned. 
He  suggested  that  the  costs  of  the  suit  in  such  a  case  should  be 
apportioned,  or  that,  by  analogy  to  the  course  directed  by  the  late 
order  (1),  the  amount  of  the  costs  occasioned  by  the  improper  case 
that  had  been  made  should  be  deducted  from  the  costs  to  be  paid 
by  the  defendant  to  the  plaintiff. 

Mr.  Teed,  for  the  plaintiff : 

The  Court  has  no  means,  at  the  hearing,  of  judging  whether 
the  case  made  by  the  original  bill  was  properly  put  forward.  All 
the  evidence  has  been  directed  to  the  proof  of  the  case  as  it  stands 
upon  the  amended  bill.  If  the  defendant  had  any  ground  for 
asking  that  he  might  be  paid  costs  improperly  occasioned  by  the 
manner  in  which  the  suit  was  conducted,  that  application  ought  to 
be  made  by  motion,  and  then  it  might  be  met  by  affidavits. 

(I)  Ord.  XXX.,  3rd  of  April,  1828,     [Seo  now  R.  S.  C.  Orel.  LXV.,  r.  32.] 


U  1841.     CH.     1  HAEE,  23—25.  [r.r. 

Mounsey]     The  Vice-Chancellor  : 

V. 

BuBNHAM.         The  decree  which  has  been  made  directs,  that  the  general  costs 
jVrn\22.      q£  ^j^j^^  g^jj.  gj^^jj  j^^  p^^j^  j^y  ^^iq  defendant ;  but  it  is  suggested,  on 

the  part  of  the  defendant,  that  some  special  order  should  be  made 
with  reference  to  certain  costs  to  which  he  insists  that  he  has 
been  improperly  put.  The  plaintiff,  by  his  original  bill,  it  is 
said,  alleged  a  case  of  fraudulent  abstraction  of  tithes,  and  that, 
owing  to  these  allegations,  a  long  answer  was  necessarily  put 
[  '24  ]  in  by  the  defendant.  The  *plaintiff  then  amended  his  bill,  and 
struck  out  of  it  all  the  allegations  of  fraud,  and  reduced  his 
claim  to  what  it  now  appears.  I  am  asked,  not  by  motion,  but 
at  the  hearing  of  the  cause,  to  order  that  the  costs  incurred 
in  respect  of  the  portion  of  the  bill  and  answer  which  related 
to  the  case  thus  originally  made,  and  afterwards  abandoned, 
should  be  paid  by  the  plaintiff.  If  the  Court  were  to  entertain 
applications  of  this    kind  at    the  hearing,  without  any  special 

r 

case  being  made,  it  would  be  a  practice  which  could  not  fail 
of  leading  to  great  inconvenience.  I  cannot  see  by  what  means 
the  Court  can,  at  the  hearing,  without  a  special  case  being  made, 
take  upon  itself  to  make  the  distinction  which  I  am  asked  to  make 
in  this  case.  A  plaintiff  may  have  been  justified  in  making  the 
allegations  in  his  original  bill,  although  they  were  afterwards 
struck  out  of  his  amended  bill.  The  allegations  may  have  been 
denied  by  the  answer,  and  then  struck  out  of  the  bill,  not  because 
they  were  untrue,  but  because  the  plaintiff  could  not  prove  them. 
There  must  be  great  difficulty  in  judging  of  the  propriety  of  the 
statements  and  charges  of  the  original  bill,  at  the  hearing  of  the 
cause;  and  I  have  a  strong  impression  that  Lord  Cottenham 
always  refused  applications  at  the  hearing  for  the  apportionment 
of  costs  on  such  grounds  by  the  decree.  As  this  is  purely  a  ques- 
tion of  practice,  I  have  thought  it  right  to  consult  the  other  Judges 
of  the  Court  before  disposing  of  this  case;  and  I  find  that  the 
opinions  upon  the  point  are  certainly  not  uniform.  The  rule 
adopted  by  the  Vice-Chancellor  of  England,  which  is  fully  borne 
out  by  all  the  authorities  that  are  to  be  found,  is,  to  require  a 
special  application  to  be  made  where  questions  of  this  nature,  with 
regard  to  costs,  are  raised ;  and  to  signify  to  the  parties  that  the 
fitting  time  to  make  the  application  is  immediately  upon  the  com- 
[  •25  ]  mission  of  the  injury  of  which  they  complain.  *This  is  obviously 
the  rule  which  convenience  would  point  out.  It  is  not,  however, 
too  late  at  the  hearing ;  but,  whenever  the  application  is  made,  it 
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must  be  a  special  application.  This  was  the  course  taken  by  the 
parties  in  Watts  v.  Manning  (i),  and  it  is  the  course  which,  I  think, 
ought  to  be  pursued. 

I  shall  not  make  any  order  at  present  with  respect  to  the  costs 
in  question ;  but,  if  the  defendant  should  think  he  has  a  sufficient 
case,  I  will  order  that  the  decree  shall  not  be  drawn  up  for  a  few 
days,  that  he  may  have  time  to  give  a  notice  of  motion. 

I  should  observe,  that,  in  any  such  application  which  shall  come 
before  me,  the  amount  of  the  costs  from  which  the  party  may 
seek  to  be  relieved  will  form  a  very  material  consideration  in  my 
view  of  the  manner  in  which  I  ought  to  deal  with  the  motion. 


AlOUlYSEY 
BURNHAM. 


SUTHERLAND   v.  BEIGGS. 

(1  Hare,  26—40;  S.  C.  11  L.  J.  Ch.  36.) 

The  plaintiff  was  the  lessee  of  a  house  and  other  premises  for  a  term  of 
thirty-one  years,  at  a  rent  of  60/.,  and  was  under  a  covenant  to  make  certain 
improvements  on  the  property.  He  was  also  tenant  from  year  to  year  of 
an  adjoining  meadow  belonging  to  a  different  proprietor,  at  a  rent  of  9/. 
The  lessor  of  the  house  became  the  purchaser  of  the  meadow,  and  by 
arrangement  between  him  and  the  plaintiff,  the  improvements  were 
extended,  and  part  of  the  house  was  made  to  project  over  the  field,  and 
part  of  the  field  was  attached  to  the  demised  premises,  the  plaintiff  paying 
about  hall  of  the  ex|)ense  of  the  alterations,  which  far  exceeded  the  sum  he 
had  originally  covenanted  to  lay  out,  and  also  signing  a  memorandum, 
which  the  lessor  drew  up,  whereby  he  agreed  to  pay  an  entire  rent  of  80/. 
a-year  for  the  consolidated  property : 

Held,  that  the  extension  of  the  house  into  the  meadow  by  the  plaintiff, 
with  the  concurrence  of  his  landlord,  was  evidence  of,  and  was  sufficient 
consideration  for,  a  contract  to  demise  the  meadow. 

That  the  act  of  building  part  of  the  house  upon  the  meadow,  if  it  was 
evidence  of  any  right,  was  evidence  of  a  right  which  affected  the  entire 
tenement,  and  that  it  could  not  be  rcstrictod  so  as  to  affect  only  the  part  of 
the  meadow  actually  built  upon. 

That  the  extension  of  the  house,  i)art  of  the  demised  premises,  into  the 
meadow,  and  the  increase  and  consolidation  of  the  rents,  was  evidence  that 
the  meadow  was  to  be  held  for  the  same  term  as  the  demised  ])remises. 

That  the  doctrine  with  regard  to  the  mutiiality  of  contracts,  had  no 
application  to  such  a  case. 

By  an  indenture  of  lease,  dated  the  10th  of  October,  1831,  James 
Alexander  Frampton  demised  to  the  plaintiff  a  house,  with  some 
cottages  adjoining,  situate  at  Hayes,  in  the  county  of  Middlesex, 
for  the  term  of  thirty-one  years,  from  the  25th  of  December,  1830, 
at  the  yearly  rent  of  60/.  By  a  covenant  in  the  lease,  the  plaintiff 
was  to  take  down  two  of  the  cottages,  and  build  a  house  upon  the 

(1)  1  Sim.  &  St.  423. 
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site,  with  suitable  ofl&ces,  at  an  expense  of  not  less  than  800Z.,  of 
which  lOOZ.  was  to  be  allowed  him  out  of  his  rent.  The  house 
stood  upon  the  verge  of  the  demised  premises,  and  was  separated 
from  a  meadow,  the  property  of  a  Mr.  Lock,  only  by  a  ditch,  of 
about  six  feet  wide,  which  was  admitted  to  be  comprised  in  the 
lease.  Lock's  meadow  had  for  many  years  previously  been  occu- 
pied with  the  house  by  the  former  tenant  thereof,  at  a  yearly  rent 
of  91. ;  and,  upon  the  lease  of  the  house  and  premises  being  made 
to  the  plaintiff,  he  became  a  tenant  from  year  to  year  of  the  meadow 
to  Mr.  Lock,  at  the  same  rent  of  91. 

In  1884,  it  was  thought  advisable  that  the  house  should  undergo 
thorough  repair,  and  that  alterations  *and  improvements  should 
also  be  made  in  it ;  but  before  these  repairs  or  improvements  were 
commenced,  Mr.  Frampton  purchased  the  meadow  of  Lock.  A 
treaty  then  proceeded  between  Frampton  and  the  plaintiff  with 
regard  to  the  projected  repairs  and  alterations  in  the  house ;  and 
it  was  proposed  to  extend  the  alterations  and  improvements  into 
Lock's  meadow.  The  house  was  ultimately  altered,  by  carrying 
the  whole  of  it  back  to  the  very  edge,  if  not  over  the  boundary 
line  by  which  it  was  separated  from  the  meadow.  The  principal 
room  was  improved  by  the  addition  of  a  bow,  the  whole  of  which 
projected  into  Lock's  meadow ;  the  garden-fence  was  thrown  back 
about  eighteen  feet ;  and  a  belt  of  trees  was  planted  in  the  same 
meadow.  The  cost  of  these  works,  amounting  to  about  660Z.,  was 
paid  by  the  plaintiff  and  Mr.  Frampton  nearly  in  moieties.  A 
memorandum  was  then  drawn  up  in  the  hand-writing  of  Mr. 
Frampton,  and  signed  by  the  plaintiff,  in  the  following  words: 
''Mr.  Frampton  having  advanced  me  the  "sum  of  850Z.  towards  the 
additions  and  improvements  lately  made  by  me  to  the  house  and 
premises  at  Hayes  in  my  occupation,  in  addition  to  150L  previously 
allowed  me  for  rebuilding  the  adjoining  cottage,  it  is  agreed  that 
the  rent  of  69Z.,  now  paid  for  the  house,  &c.,  and  field,  shall  be 
increased  to  801,  a-year,  clear  of  all  deductions  whatsoever,  com- 
mencing from  Christmas  last,  dated  the  3rd  day  of  February,  1836. 
— A.  Sutherland." 

Mr.  Frampton  died  in  September,  1886,  having  devised  his  real 
estates,  including  Lock's  meadow,  to  trustees  upon  certain  trusts 
for  sale.  From  the  time  of  the  agreement  of  the  8rd  of  February, 
1836,  until  the  10th  of  June,  1840,  the  plaintiff  held  the  two 
properties  as  one  tenement,  and  paid  an  entire  rent  of  80Z.  to 
Frampton,  during  his  life,  and,  after  his  death,  to  his  devisees. 
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In  a  suit  which  was  instituted  for  tho  administration  of  the 
estate  of  Frampton,  Lock's  meadow  was  ordered  to  be  sold,  and 
was  described  in  the  particulars  of  sale,  as  in  the  occupation  of  the 
plaintiff  as  tenant  from  year  to  year,  at  a  rent  of  9{.  The  plaintiff, 
by  )us  solicitor,  attended  at  the  auction,  and  stated  to  the  effect 
that  the  meadow  was  held  by  the  plaintiff,  under  the  circumstances, 
for  the  residue  of  the  term  of  thirty-one  years,  and  that  it  could 
not  be  sold  otherwise  than  subject  to  the  right  of  the  plaintiff. 
The  sale  was  proceeded  with,  and  the  defendant,  who  was  in  the 
room  and  heard  the  statement  of  the  plaintiff's  solicitor,  became 
the  purchaser. 

On  the  10th  of  June,  1840,  the  plaintiff  was  served  by  the 
devisees  of  Frampton  with  a  notice  that  Lock's  meadow  was  con- 
veyed to  the  defendant,  and  that  he  was  entitled  to  the  rent  of  91. 
per  annum,  from  the  preceding  Midsummer.  On  the  11th  of  June, 
1840,  he  was  served  by  the  defendant  with  notice  to  quit  Lock's 
meadow,  which  was  followed  by  an  action  of  ejectment. 

The  bill  prayed  a  declaration  by  the  Court  that  the  plaintiff  was 
entitled  to  the  tenancy  and  occupation  of  Lock's  meadow  for  the 
residue  of  the  term  of  the  lease  of  the  10th  of  October,  1881,  and 
that  the  proceedings  in  ejectment  might  be  restrained  by  injunc- 
tion. The  defendant,  by  his  answer,  denied  that  the  plaintiff  had 
acquired  any  title  to  the  meadow,  otherwise  than  as  tenant  from 
year  to  year ;  and  said,  that  if  any  part  of  the  meadow  had  been 
built  upon,  he  did  not  consider  such  part  to  have  been  included  in 
his  purchase,  and  he  made  no  claim  thereto.  He  also  alleged  that 
Frampton  held  the  house  as  a  trustee,  and  held  the  meadow  only 
*in  his  own  right,  and  that  he  had  no  power  to  annex  the  house  to 
the  meadow ;  and  a  deed  was  produced  in  evidence  for  the  purpose 
of  showing  the  existence  of  the  trust. 
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Mr*  Temple  and  Mr.  Ketiyon  Parker  for  the  plaintiff. 
Mr.  Simpkinson  and  Mr.  Faber  for  the  defendant. 


The  arguments  are  stated  and  severally  considered  by  the  Yice- 
Chancbllob  in  his  judgment. 

The  Vice-Chancellob  : 

In  order  to  bring  the  real  question  in  this  cause  at  once  to  issue, 
I  may  observe,  that  the  defendant  cannot  be  in  a  better  position 
than  Frampton  would  have  been  if  living.    The  plaintiff  being  in 
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the  occupation  of  the  meadow  in  question  at  the  time  of  the  defen- 
dant's purchase,  he  must  be  affected  with  notice  of  the  interest, 
whatever  it  may  be,  which  the  plaintiff  had  in  it.:  Allen  v. 
Anthony  (i).  But  independently  of  this  rule  of  law,  it  is  proved, 
and  indeed  admitted,  that  the  defendant,  at  the  time  of  his 
purchase,  had  notice  of  the  very  claim  which  the  plaintiff  makes 
in  this  suit.  No  observation  has,  in  fact,  been  addressed  to  the 
Court  on  the  part  of  the  defendant,  tending  to  show  that  the  defen- 
dant stands  in  a  different  position  from  Frampton.  The  whole 
argument  has  proceeded  upon  the  supposition  that  the  defendant 
must  stand  or  fall  by  the  case  made  against  Frampton. 

I  proceed,  therefore,  to  inquire  whether,  if  Frampton  were  living, 
the  plaintiff  could,  as  against  him,  have  established*  the  right  he 
now  claims  against  the  defendant ;  and  the  answer  to  this  question 
will  determine  the  defendant's  liability. 

The  equity  upon  which  the  plaintiff  rests  his  case  is,  the  expendi- 
ture of  money  by  him  upon  the  house  and  premises  and  on  Lock's 
meadow,  upon  the  faith  of  an  alleged  agreement  with  Frampton, 
that,  in  consideration  of  that  expenditure,  the  plaintiff  should  have 
a  lease  of  the  meadow,  commensurate  with  his  interest  in  the  house 
and  premises. 

The  defendant  says,  that  no  such  agreement  is  sufficiently  alleged 
in  the  bill  or  proved  in  the  cause.  And  further,  that  if  both  of 
these  points  should  be  decided  against  him,  there  are  other  grounds 
upon  which  he  may  successfully  rest  his  defence  to  the  bill,  and 
every  argument  which  ingenuity  could  suggest  has  been  urged  in 
support  of  the  defendant's  case. 

The  plaintiff  has  gone  into  evidence  both  oral  and  documentary. 
The  defendant  has  given  no  evidence,  except  by  calling  the  attesting 
witness  to  a  deed,  which  I  shall  hereafter  notice,  who  proves  his 
own  hand-writing  upon  the  deed  as  such  attesting  witness. 

Now  there  are  parts  of  this  case  which  are  free  from  all  doubt. 
It  is  clear  that  the  specific  repairs,  alterations,  and  improvements 
which  were  made,  both  upon  the  house  and  premises,  and  uix)n 
Lock's  meadow,  were  determined  upon  by  Frampton  and  the 
plaintiff  together ;  that  the  plaintiff  was  to  be  and  was  the  actor 
in  executing  these  works ;  that  a  surveyor,  appointed  on  the  part 
of  Frampton,  superintended  the  works  when  in  *progress;  and 
that,  ultimately,  the  expense  was  borne  by  both  parties  in  nearly 
equal  proportions. 

(1)  15  E.  B.  113(1  Mer.  282). 
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Taking  these  facts  as  established,  I  shall  begin  by  assuming  that     Suthrr- 
the  agreement  upon  which  the  plaintiff  rests  his  case,  is  sufficiently  t. 

alleged  in  the  pleadings,  and  proved  in  evidence ;  and  upon  this        »ioos- 
hypothesis,  I  shall  first  consider  the  points  which  have  been  urged 
at  the  Bar  on  behalf  of  the  defendant. 

The  first  point,  suggested  rather  than  pressed,  was,  that  the 
plaintiff  being  in  possession  of  Lock's  meadow  as  tenant  from  year 
to  year,  the  expenditure  upon  the  property  did  not  unequivocally 
show  that  it  had  proceeded  upon  some  antecedent  contract  with 
the  landlord.  Undoubtedly,  it  is,  in  general,  necessary  that  an 
act  of  part  performance,  which  is  to  take  a  case  out  of  the  Statute 
of  Frauds,  should  unequivocally  demonstrate  the  existence  of  some 
contract  to  which  it  must  be  referred  :  Morphett  v.  Jones  (i).  But 
if  the  act  of  extending  the  house  in  which  the  tenant  had  an  interest 
for  a  term  of  years,  into  the  meadow,  with  the  landlord's  consent, 
be  not  evidence  of  a  contract  between  them,  I  know  not  what  act  on 
the  part  of  a  tenant  in  possession  of  property  could  possibly  be  so 
considered.  Circumstances  much  less  stringent  have  been  deemed 
sufficient :  Sugden,  Vend.  &  Purch.  And  if  the  case  of  Mundy 
V.  JoUffe  (2),  in  which  Lord  Cottbnham  differed  from  the  Vice- 
Chancellor  OF  England,  may  be  considered  as  correctly  illustrating 
the  rule  of  this  Court,  as  to  the  acts  of  part  performance  which 
will  take  a  case  out  of  the  statute,  the  alterations  of  the  garden 
fence,  and  making  the  plantation  in  the  meadow,  would  be  sufficient. 
*In  that  case,  the  expenditure  by  the  tenant  was  in  draining  the  [  *32  ] 
land,  and  the  Court  decreed  Mr.  Joliffe  to  grant  him  a  lease,  upon 
the  promise  of  which  it  was  said  the  expense  of  draining  had  been 
incurred. 

It  was  next  said,  that  the  justice  of  the  case  would  be  satisfied 
by  giving  to  the  plaintiff  so  much  of  the  meadow  as  the  house 
stands  upon,  which  the  defendant  offered  to  do.  To  the  suggestion, 
that  justice  would  be  satisfied  by  doing  this,  I  cannot  accede ;  for 
some  additional  portion  of  the  meadow  would  be  essential  to  the 
enjoyment  of  the  house.  The  rules  of  this  Court,  however,  will 
not  permit  me  so  to  consider  the  case.  If  the  acts  done  by  the 
plaintiff  are  to  be  considered  as  acts  of  part  performance,  taking 
the  case  out  of  the  operation  of  the  statute,  the  rules  of  the  Court 
entitle  him  to  prove  the  entire  agreement  which  the  acts  relied 
upon  were  intended  partly  to  perform.  The  act  of  building  part 
of  the  bouse  upon  the  meadow,  was  an  act  affecting  the  whole 

(1)  18  B.  B.  48  (1  Swanst.  172).  (2)  48  B.  B.  262  (5  My.  &  Cr.  167). 
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tenement — namely,  Lock's  meadow ;  and  not  that  part  of  it  only 
upon  which  the  house  stands.  The  case  of  Mundy  v.  Joliffe  will 
apply  also  to  this  part  of  the  present  case. 

A  third  point  taken  by  the  defendant  was,  that  the  time  for  which 
the  plaintiff  was  to  hold  and  occupy  the  meadow  was  not  proved. 
The  memorandum  of  the  8rd  of  February,  1836,  which  is  in 
Frampton's  hand-writing,  does  not  mention  the  term  during  which 
the  plaintiff  is  to  hold  the  meadow,  for  which,  in  conjunction  with 
the  house  and  premises  in  the  lease,  the  rent  of  802.  is  to  be  paid, 
and  no  other  evidence  is  given  specifically  applicable  to  that  point. 
But  I  cannot,  for  that  reason,  consider  that  the  plaintiff  has  not 
proved  enough  to  support  the  allegation  in  his  bill,  that  the  time 
for  which  he  was  to  hold  the  meadow  was  to  be  commensurate  with 
his  *lease  of  the  house.  His  interest  in  every  part  of  the  meadow 
must  have  been  intended  to  be  the  same.  It  could  not  have 
been  intended,  that  he  should  hold  that  part  of  the  meadow 
upon  which  the  house  stood  for  one  term,  and  the  residue  of 
the  meadow  for  another.  And  about  the  term  for  which  he  was 
to  hold  so  much  of  the  meadow  as  the  house  stood  on  there  can 
be  no  doubt.  But  the  reservation  of  one  entire  rent  of  80Z.  for  the 
entire  property,  conBisting  of  the  house  and  premises  in  the  lease 
of  October,  1831,  and  of  the  meadow,  are  sufficient  to  determine 
the  question.  The  80Z.  was  to  be  paid  for  the  whole  and  every 
part  of  the  consolidated  property,  and  was  to  endure  for  the  same 
period  as  to  each  part  of  that  property.  There  is  nothing  to  justify 
an  apportionment  of  the  rent,  nor  any  guide  for  such  apportionment. 
The  whole  must  continue  for  the  same  time. 

The  next  point,  and  one  which  was  strongly  urged  upon  me,  was, 
that  it  appeared  by  the  answer  and  by  the  deed,  as  to  which  the 
defendant  had  examined  his  only  witness,  that  Frampton  was  not 
beneficial  owner  of  the  house  and  premises  comprised  in  the  lease  ; 
but  only  a  trustee  for  others,  and  (to  use  Mr.  Faber'a  expression) 
there  was  a  want  of  mutuality  in  the  agreement  which  this  bill 
seeks  to  enforce.  It  was  insisted,  that  Frampton  could  not  have 
compelled  the  plaintiff  to  accept  a  lease  of  the  meadow ;  and, 
therefore,  Frampton  could  not  be  compelled  to  grant  such  a  lease 
to  the  plaintiff.  I  must  observe,  in  the  first  place,  that  it  is 
nowhere  suggested,  that  the  plaintiff  had  notice  of  the  trust 
character  which  it  is  now  said  that  Frampton  filled  at  the  time  of 
the  agreement.  Nor  does  it  appear,  even  from  the  deed  produced, 
that  Frampton,  in  his  character  of  trustee,  could  not  lawfully  have 
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granted  the  lease  of  October,  1881.  Nor  does  the  deed  appear 
necessarily  to  identify  *the  property  comprised  in  it  with  the  house 
and  premises  in  question  in  this  cause.  The  objection  in  my 
opinion  is  not  well  taken.  Frampton  had  clearly  power  to  grant 
a  lease  of  the  meadow,  for  of  that  he  was  owner  in  fee,  and  he 
could  not  have  been  heard  to  say,  that  he  would  not  grant  such 
lease,  only  because  he  could  not  make  a  title  to  the  rest  of  the 
property.  The  doctrine  of  this  Court,  which  is  commonly  expressed 
by  saying  ''  contracts  must  be  mutual,"  has  no  application  to  a 
case  like  this.  A  vendor  cannot  make  a  purchaser  take  an  estate 
with  a  bad  title  ;  but  the  purchaser  may  compel  the  vendor  to  give 
him  the  estate  with  such  title  as  he  has.  A  party  who  has  not 
signed  an  agreement  relating  to  lands,  may  enforce  it  against  one 
who  has  signed  it,  although  from  want  of  his  own  signature  he 
could  not  himself  have  been  compelled  to  execute  it. 

The  only  remaining  point  in  the  defence,  except  that  which  I 
reserved  at  the  outset,  was,  that  the  agreement  between  the  parties 
was  reduced  into  writing,  and  is  contained  in  the  memorandum  of 
the  8rd  February^  1886 ;  and  that,  as  the  duration  of  the  tenancy 
is  not  specified  therein,  the  Court  cannot  introduce  it  into  the 
agreement  between  the  parties ;  for  that  would  be  to  add  a  term  by 
parol  to  a  written  agreement,  which  the  Court  cannot  do.  From 
what  I  have  already  said,  it  will  have  been  seen  that  I  am  of 
opinion  that  the  memorandum  of  the  3rd  of  February,  1836,  taken 
in  connexion  with  the  facts  of  the  case,  to  which  I  consider  myself 
clearly  at  liberty  to  refer,  does  itself  ascertain  the  intended  duration 
of  the  plaintiff's  tenancy  of  the  meadow,  although  it  does  not 
mention  it.  Independently  of  this,  although  the  bill  is  not  very 
conveniently  framed  for  the  purpose,  I  think  myself  at  liberty  to 
read  the  bill  as  alleging  a  substantive  agreement  by  parol,  on  the 
part  of  Frampton,  to  grant  a  lease  of  the  ^meadow  for  a  term 
commensurate  with  the  plaintiff's  interest  in  the  house,  at  an  entire 
rent  of  801.  for  the  whole  property.  If  the  pleadings  may  be  so 
read,  there  is  nothing  in  law  to  prevent  a  plaintiff,  (who  has  proved 
an  act  of  part  performance  taking  the  case  out  of  the  statute,)  from 
proving  the  parol  agreement  he  has  alleged,  only  because  some  of 
the  terms  of  that  agreement  are  in  writing,  and  signed  by  the  party 
charged.  He  may  use  the  memorandum  of  the  3rd  of  February,  1836, 
in  conjunction  with  the  other  evidence  in  the  cause,  for  the  purpose 
of  proving  the  terms  of  the  substantive  parol  agreement  alleged  in 
the  bill.    But,  for  the  reasons  already  stated,  it  is  unnecessary  to 
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go  into  that  point,  the  memorandum  being,  in  my  opinion,  sufficient 
in  itself  to  ascertain  all  the  terms  of  the  agreement,  including  the 
term  for  which  the  lease  of  the  meadow  was  to  endure. 

The  only  question  which  remains  for  consideration  is,  that  which 
I  have  hitherto  supposed  to  have  no  place  in  the  cause.  Has  the 
plaintiff  sufficiently  alleged  in  his  bill,  and  proved  in  the  cause,  such 
an  agreement  as  will  entitle  him  to  the  decree  he  asks  by  his  bill  ? 
I  reserved  this  point  for  the  last,  because  it  was  the  point  most 
strongly  insisted  upon  by  the  defendant's  counsel  at  the  Bar,  and 
because  I  was  unable,  at  the  hearing  of  the  cause,  to  satisfy  myself 
what  the  agreement  was,  which  the  bill  alleged.  I  have  since  read 
the  bill,  and  I  will  now  state  the  two  grounds,  upon  either  of  which 
I  think  the  plaintiff's  case  sustainable. 

The  first  ground  is,  that  the  bill  does  sufficiently  allege  an  agree- 
ment by  Frampton,  before  the  plaintiff  expended  his  money,  to 
grant  to  the  plaintiff  a  lease  of  the  meadow,  commensurate  with  his 
interest  in  the  house,  as  an  inducement  to,  and  consideration  for, 
his  doing  *the  repairs,  alterations,  and  improvements,  proposed  by 
Frampton.  The  second  ground  is,  that  there  was  a  sufficient  con- 
sideration to  support  the  agreement  which  was  come  to  between  the 
parties  after  the  expenditure.  I  do  not  say  that  either  of  these 
propositions  is  alleged  in  the  bill  with  the  precision  of  which  the 
case  is  capable,  and  which  would  have  relieved  the  Court  from  all 
difficulty  upon  the  subject.  But  I  think  the  whole  tenor  of  the  bill 
bears  out  the  construction  I  put  upon  it. 

The  bill,  after  noticing  Mr.  Frampton's  proposal  to  the  plaintiff, 
as  to  the  repairs,  alterations,  and  improvements  referred  to,  and 
stating  the  arrangement  made  between  the  plaintiff  and  Frampton, 
upon  the  plaintiff's  suggestion,  that  the  plaintiff  should  apply  to 
Lock  to  sell  the  meadow  to  Frampton,  proceeds  as  follows  :  "  That 
J.  A.  Frampton  expressed  his  assent  to  such  suggestion,  and 
inquired  if  plaintiff  thought  that  the  said  Mr.  Lock  would  be 
disposed  to  sell  the  meadow,  as,  if  so,  he  J.  A.  Frampton  would 
certainly  purchase  it  and  attach  it  to  the  other  premises ;  and  J.  A. 
Frampton  ultimately  requested  plaintiff  to  see  Mr.  Lock,  and  to 
endeavour  to  effect  an  arrangement  with  him  for  the  purchase  of 
the  meadow,  and  which  plaintiff  undertook  to  do ;  and  it  was  then 
arranged  between  plaintiff  and  J.  A.  Frampton,  that  the  aforesaid 
projected  alterations  and  improvements  should  not  be  commenced 
until  the  result  of  the  negotiations  with  ilr.  Lock  should  be  known, 
he  J.  A.  Frampton  observing,  that,  if  he  became  the  purchaser  of 
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the  meadow,  it  might  be  desirable  to  take  in  part  thereof  as  a 
garden,  and  also  to  increase  the  house,  by  extending  a  part  of  the 
proposed  new  buildings  beyond  the  boundary  line  between  the  two 
properties,  in  which  case  the  part  so  extended  would  necessarily 
project  into,  and  be  erected  on,  the  meadow,  or  some  part  thereof." 

Now,  what  sense  am  I  here  to  put  upon  the  word  **  attach."  The 
plaintiff  had  the  possession  of  the  field  at  the  time  as  tenant  from 
year  to  year,  and  had  suggested  to  Frampton,  as  a  reason  for  pur- 
chasing the  field,  the  improved  value  it  would  confer  upon  the 
house.  The  promise  to  attach  the  meadow  to  the  house,  when 
addressed  to  the  lessee  of  the  house  and  meadow,  who  was  about  to 
spend  money  upon  the  house,  can  have  no  rational  interpretation 
but  this,  that  the  meadow  should  be  so  attached  to  the  house  that 
the  two  should  be  enjoyed  together. 

The  bill  then  alleges,  that,  on  the  18th  of  October,  1834,  Framp- 
ton informed  the  plaintiff  that  the  purchase  of  the  meadow  was 
completed,  and  in  that  letter  he  treated  the  meadow  as  part  of  the 
premises  to  be  occupied  by  the  plaintiff  for  the  residue  of  the  term 
of  his  lease.  The  bill  further  alleges,  that  the  alterations  and 
improvements  in  question  could  not  have  been  made,  unless  it  was 
contemplated  and  intended,  as  the  fact  was,  that  the  meadow  was 
thenceforth  to  be  united  to  the  house,  and  to  be  held  and  enjoyed 
therewith  by  the  plaintiff  for  the  residue  of  the  term  of  his  lease. 
The  bill  then,  after  stating  a  meeting  between  the  plaintiff  and 
Frampton,  at  which  the  then  projected  alterations  and  improve- 
ments were  discussed,  proceeds  as  follows :  **  That,  in  so  pointing 
out  the  said  alterations  and  improvements  to  Mr.  Dent,  it  was 
distinctly  stated  and  understood,  that  the  same  were  to  be  made 
with  reference  to  the  field  being  attached  to,  and  forming  one  occu- 
pancy with,  the  house  and  premises,  and  in  such  comprehensive 
and  substantial  a  manner  as  that  the  same  might  be  permanently 
beneficial  thereto;  and,  accordingly,  it  was  arranged,  among 
other  things,  that,  besides  a  part  of  the  house  being  converted  into 
a  dining-room  or  parlour  extending  into  the  field  as  aforesaid,  *the 
whole  of  the  said  back  part  of  the  said  house,  forming  a  range  of 
building,  comprising  the  kitchen,  wash-house,  stable,  and  coach- 
house, should  be  entirely  taken  down  and  rebuilt  on  an  enlarged 
scale,  by  extending  the  same  along  the  whole  length  thereof  into 
the  said  field." 

There  are  numerous  other  passages  in  the  bill  to  the  same  effect 
as  those  I  have  cited.     Those,  however,  are  sufficient  to  illustrate 
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the  grounds  I  go  upon,  in  holding  that  this  bill  suflSciently  alleges 
an  agreement  between  the  parties,  that  the  meadow  should  be 
annexed  to  the  house,  for  a  term  commensurate  with  the  plaintiff 's 
interest  therein,  before  the  plaintiff  agreed  to  expend  his  money 
upon  the  premises. 

Whether  this  be  so  or  not,  I  am  clearly  of  opinion  that  there  was 
a  sufficient  consideration  for  the  agreement,  which  is  evidenced  by 
the  memorandum  of  the  8rd  February,  1836. 

In  the  course  of  the  argument,  the  correspondence  between  the 
parties,  which  is  in  evidence,  was  much  commented  upon  by  the 
defendant's  counsel.  Now,  without  saying  that  that  correspondence 
proves  the  plaintiff 's  case,  I  am  safe  in  saying  that  it  nowhere  con- 
tradicts it.  In  fact,  I  think  it  strongly  supports  the  plaintiff's 
case ;  for  it  manifestly  treats  the  meadow  and  house  as  one  concern, 
when  the  subject  of  the  alterations  and  repairs  is  under  discussion. 
But  it  is  not  in  that  point  of  view  that  I  consider  that  correspond- 
ence as  important ;  that  importance  principally  consists  in  showing 
that  it  was  upon  Frampton's  invitation  that  the  plaintiff  expended 
his  money  upon  the  premises. 

The  plaintiff  is  therefore  entitled  to  a  decree,  according  to  the 
prayer  of  his  bill ;  but  if  the  defendant  requires  ^it,  I  shall  further 
declare,  that  a  deed  shall  be  executed  for  carrying  into  effect  the 
agreement  of  the  parties,  and  refer  it  to  the  Master  to  settle  the 
same,  in  case  the  parties  differ.  The  defendant  must  pay  the  costs 
of  the  suit  to,  and  including,  the  hearing.  I  make  no  order  now  as 
to  subsequent  costs,  because  the  conduct  of  the  parties  may 
influence  the  right  to  those  costs. 
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Ch.  381.) 

A  party  before  advancing  money  on  a  mortgage,  inquired  of  the  mort- 
gagor and  his  wife,  whether  any  settlement  had  been  made  u]X)n  their 
marriage,  and  was  informed  that  a  settlement  had  been  made  of  the  wife's 
fortime  only,  and  that  it  did  not  include  the  husband's  estate  which  was 
proi)Osed  as  the  security,  and  he  afterwards  advanced  the  mortgage -money 
without  having  seen  the  settlement  or  known  its  contents :  Held,  that  the 
mortgagee  was  not,  under  the  circumstances,  aifected  with  constructive 
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notioe  of  the  contents  of  the  settlement,  or  of  the  fact  that  the  settlement 
comprised  the  hushand's  estate. 

NegHgenoe  may  be  eyidence  of,  but  it  is  not  in  law  the  same  thing  as, 
mala  fides. 

The  doctrine  of  constructive  notice  applies  in  two  cases ;  first,  where  the 
party  charged  has  notice  that  the  property  in  dispute  is  incumbered,  or  in 
some  way  affected,  in  which  case  he  is  deemed  to  have  notice  of  the  facts 
and  instruments,  to  a  knowledge  whereof  he  would  have  been  led  by  due 
inquiry  after  the  fact  which  he  actually  knew ;  and,  secondly,  where  the 
conduct  of  the  i>arty  charged  evinces  that  he  had  a  suspicion  of  the  truth, 
and  wilfully  or  fraudulently  determined  to  avoid  receiving  actual  notice 
of  it. 

A  mortgagor  having  only  a  life-interest  in  the  mortgaged  premises,  and 
a  mortgagee  having  a  charge  both  on  the  life-interest  and  on  the  interest 
in  remainder,  by  a  joint  deed  appoint  a  receiver,  who  is  directed  to  pay 
certain  debts,  expenses,  and  the  charge  on  the  life-interest,  and  to  keep 
down  the  interest  on  the  residue.  The  mortgagee  dies,  and  afterwards  the 
mortgagor.  The  receiver  continues  in  receipt  of  the  rents  and  profits  after 
the  death  of  the  mortgagor,  and  pays  some  part  of  the  rents  to  the 
representative  of  the  mortgagee : 

Held,  that,  upon  the  construction  of  the  deed,  the  possession  of  the 
receiver  was  not  the  possession  of  the  mortgagee ;  but  there  was  ground  for 
an  inquiry  whether  the  representative  of  the  mortgagee  had  by  any  acts 
constituted  the  receiver  her  agent  exclusively. 

By  an  indenture  of  mortgage,  dated  the  16th  of  August,  1810, 
Thomas  Jones,  being  seised  in  fee  of  ^certain  messuages  and 
farms  in  the  county  of  Denbigh,  demised  the  same  to  Roger 
Jones  for  the  term  of  500  years,  sabject  to  a  proviso  for  cesser 
of  the  term,  on  payment  of  800Z.  and  interest.  After  mesne 
assignments  by  way  of  further  charge,  the  premises,  by  indenture, 
dated  the  28rd  of  October,  1817»  became  vested  in  Samuel  Bennett, 
for  the  residue  of  the  term,  to  secure  the  repayment  of  2,0002.  and 
interest.  In  the  year  1819,  Thomas  Jones  died,  having  devised 
the  premises  to  his  son  David  Jones,  in  fee,  subject  to  the  term. 

David  Jones,  by  a  settlement,  dated  the  31st  of  August,  1820, 
made  upon  his  marriage  with  the  defendant  Sarah,  then  Sarah 
Hartley,  in  consideration  of  the  marriage,  and  of  the  sum  of 
1,0002.,  the  fortune  of  his  intended  wife,  conveyed  the  premises  to 
the  use  of  himself  for  life,  with  remainder  to  the  use  of  Thomas 
Hartley,  the  brother  of  Sarah,  during  the  life  of  David  Jones,  to 
preserve  contingent  remainders,  with  remainder  to  the  use  and 
intent  that  Sarah  should  receive  out  of  the  premises  an  annual 
sum  of  100/.,  by  way  of  jointure,  in  bar  of  dower,  with  remainder 
to  the  first  and  other  sons  of  the  marriage  in  tail,  with  remainder 
to  David  Jones  in  fee.  In  the  same  settlement  was  contained  a 
power  for  David  Jones  to  charge  the  property  with  the  sum  of 
2,0002.,  and  covenants  by  him  that  the  premises  were  free  from 
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Smith.  the  interest  of  such  sums  of  money  as  should  be  charged  upon 
the  premises  by  virtue  of  the  power. 

The  plaintiff,  John  Lloyd  Jones,  was  the  eldest  son  of  the 
marriage. 

In  the  year  1823,  the  sum  of  2,050Z.  being  due  to  Samuel 
Bennett  for  principal  and  interest,  David  Jones  applied  to  Thomas 

[  •46  ]  Smith,  an  attorney  of  Chester,  for  an  *advance  of  money  on 
mortgage  of  the  premises,  and  to  enable  him  to  pay  off  Bennett. 
In  the  negotiations  which  then  took  place,  Thomas  Smith  was  not 
informed  of  the  fact,  that  the  premises  were  comprised  in  the 
settlement  of  August,  1820.  The  communication,  which  was  made 
to  him  concerning  that  settlement,  so  far  as  it  appeared,  was  shown 
by  a  letter  written  by  Thomas  Smith,  in  answer  to  an  application 
made  to  him,  after  he  knew  of  the  settlement,  for  information  as 
to  the  value  of  the  property,  and  the  amount  of  incumbrances  upon 
it ;  and  also  by  the  deposition  of  Sarah  Jones,  who  released  her 
annuity  under  the  settlement,  to  be  a  competent  witness  for  the 
plaintiff  in  the  cause. 

The  evidence  of  Sarah  Jones  was  as  follows  :  **  The  first  time  I 
became  acquainted  with  Thomas  Smith  was  in  the  summer  of 
1828.  He  came  to  Acre  House  for  the  purpose  of  seeing  the 
property  of  my  late  husband,  before  he  put  a  mortgage  upon  it. 
I  was  present  on  that  occasion,  and  no  one  else  but  my  child.  On 
that  occasion,  Thomas  Smith  asked  me  a  question  as  to  the  settle- 
ment made  on  my  marriage  with  David  Jones.  The  question  he 
asked  me  was,  *  How  did  you  come  to  bestow  your  all  on  so  needy 
a  person  ? '  I  replied,  '  I  have  not  been  quite  so  improvident  and 
simple  as  that.'  He  said,  ^I  understand  you  had  a  pretty  good 
fortune.'  I  told  him  what  I  had,  and  that  my  friends  had  taken 
care  of  me  before  my  marriage.  He  said,  *  In  what  way  ?  Had 
you  a  settlement  ? '  I  replied,  '  Yes,  I  had.'  He  then  asked  me 
where  it  was,  and  said,  *I  must  see  it.'  I  said,  *It  was  with  my 
brother,'  This  conversation  took  place  before  dinner.  No  other 
person  excepting  my  said  child  was  present  at  it.  She  is  dead. 
After  dinner,  Thomas  Smith,  addressing  my  husband,  said,  *I 
understand  this  good  lady  has  taken  care  of  herself,  and  I  must 

[  •la  ]  see  the  settlement.'  My  husband  replied,  that  he  *was  afraid  that 
he  (Thomas  Smith)  could  not  see  it  without  displeasing  my  aunt, 
who  he  said  was  a  rich  old  lady,  and  it  might  be  an  injury  to  him 
(my  husband),  or  words  to  that  effect.     Thomas  Smith  asked  if  he 
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could  not  Bee  it  without  her  knowing  it  ?  More  was  said  upon  the  Jones 
subject  which  I  do  not  exactly  recollect ;  but  my  husband  at  length  smith. 
promised,  that  he  would  try  and  get  it  from  my  brother  for  the 
said  Thomas  Smith.  There  was  no  one  else,  excepting  Thomas 
Smith,  my  husband,  and  myself,  present  when  this  last  conver- 
sation took  place.  At  that  time,  to  the  best  of  my  knowledge, 
Thomas  Smith  had  not  advanced  my  husband  any  money.  When 
I  last  saw  the  settlement,  it  was  in  the  possession  of  Thomas 
Smith,  who  then  refused  to  deliver  it  to  me,  saying,  that  he  would 
keep  it  with  the  deeds,  where  it  ought  to  have  been  long  ago  ;  and 
that  neither  Mr.  Jones  nor  I  had  anything  to  do  with  the  property, 
as  it  was  entailed.  I  told  him  I  was  very  sorry  for  it, — that  I  did 
not  know  that  it  was  entailed,  or  that  there  was  any  more  than  my 
1,000/.  settled  upon  it."  The  statement  of  the  same  transaction 
in  the  letter  of  Thomas  Smith,  which  was  also  produced  on  behalf 
of  the  plaintiff,  was  as  follows  :  ''At  the  times  I  made  the  advances, 
both  Jones  and  his  wife  solemnly  assured  me,  and  indeed  offered 
to  make  oath,  that  no  settlement  was  made  of  his  estates  on  their 
marriage ;  but  that  a  settlement  was  made  upon  her  of  her  fortune 
of  1,000/.  only.     I  placed  confidence  in  their  statement." 

The  result  of  these  communications  was,  that  Thomas  Smith 
advanced  to  David  Jones  a  sum  of  2,800/. ;  and  in  consideration 
thereof,  by  an  indenture  dated  the  1st  of  November,  1823,  made 
between  Samuel  Bennett,  of  the  first  part;  David  Jones,  of  the 
second  part ;  and  Thomas  Smith,  of  the  third  part,  the  premises 
were  assigned  unto  Thomas  Smith  for  the  remainder  of  the  term  of 
five  *hundred  years,  subject  to  redemption  on  payment  of  2,800/.  [  '^^  j 
and  interest.  Several  other  sums  were  subsequently  advanced 
by  Smith  by  way  of  further  charge,  the  last  of  which  was  on  the 
28th  of  February,  1824,  and  the  whole  sum  then  advanced  by 
Smith,  on  the  security  of  the  premises,  amounted  to  4,000/. 

The  letter  of  Thomas  Smith  which  has  been  referred  to,  and 
which  was  dated  in  October,  1826,  contains  a  statement  of  the  time 
at  which  he  became  acquainted  with  the  particulars  of  the  settle- 
ment of  August,  1820.  He  there  says :  *'  Previous  to  the  last 
Bathin  Assizes  they  applied  to  me  for  a  further  loan,  which  I  con- 
sented to  advance  upon  having  a  deed  in  trust  to  sell,  and  a  fine 
levied  by  Jones  and  his  wife,  and  I  then  required  a  sight  of  the 
settlement :  this  was  at  last  brought  to  me ;  and,  to  my  great  sur- 
prise, I  found  it  to  be  a  settlement  of  his  estates  previous  to  his 
marriage ;  in  consequence  of  which  I  declined  advancing  the  money. 
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JoNBB       Jones  and  his  wife  solemnly  declare  that  they  never  gave  instrac- 
Smith.       tions  for  the  settlement,  and  that  they  never  knew  the  contents 
until  it  was  brought  to  me,  which  was  a  few  days  before  the  last 
Ruthin  Assizes." 

By  indenture,  dated  the  26th  of  September,  1829,  made  by  David 
Jones,  and  Sarah  his  wife,  of  the  first  part,  Thomas  Smith,  of  the 
second  part,  and  Thomas  Parry,  of  the  third  part,  reciting  all  the 
preceding  indentures,  and  reciting,  that,  at  the  time  of  making  the 
said  advances,  the  settlement  of  August,  1820,  was  entirely  sup- 
pressed and  kept  from  the  knowledge  of  Thomas  Smith,  and  that 
David  Jones  had  agreed  to  execute  his  power  under  that  settlement 
for  better  securing  of  2,0002.,  part  of  the  4,000/.,  and  Sarah  Jones 
had  agreed  to  postpone  her  annuity  to  that  charge,  David  Jones,  in 
[  ^48  ]  execution  of  the  power,  by  consent  of  *Thomas  Smith,  and  with  the 
privity  and  consent  of  Sarah  Jones,  demised  the  premises  to 
Thomas  Parry  for  the  term  of  1,000  years,  in  trust  for  securing  the 
2,O0OZ.  to  Thomas  Smith. 

By  a  deed  of  the  28th  of  September,  1829,  the  life  interest  of 
David  Jones  in  the  premises  was  charged  with  the  further  sum  of 
1,200Z.  due  to  Thomas  Smith  for  arrears  of  interest,  and  on  other 
accounts. 

David  Jones  at  this  time  also  agreed  to  pay  the  expenses  of,  and 
premiums  upon,  a  policy  of  insurance  upon  his  life,  which  was 
effected  for  Thomas  Smith's  security ;  Jones  was  also  indebted  to 
Smith,  Thomas  Parry,  and  others,  for  certain  costs  and  expenses ; 
and  he  was  also  indebted  to  a  Robert  Humphrey  Jones  upon  a  bond 
for  800Z.  Under  these  circumstances,  a  deed  was  executed,  bearing 
date  the  19th  of  December,  1829,  and  made  between  David  Jones, 
of  the  first  part,  Thomas  Smith,  of  the  second  part,  Robert 
Humphrey  Jones,  of  the  third  part,  and  Thomas  Parry,  of  the 
fourth  part,  purporting  to  be  made  in  order  to  carry  into  execution 
an  agreement  between  the  parties  to  it ;  and,  by  this  deed,  David 
Jones  and  Thomas  Smith  appointed  Parry  their  receiver,  and 
declared  that  he  should  apply  the  rents  in  the  following  order  :  In 
paying  1st,  Smith's  costs;  2nd,  Parry,  551.  for  costs;  8rd,  The 
costs  of  certain  indentures,  including  the  receivership  deed;  4th, 
Parry's  further  costs  and  expenses ;  5th,  The  costs  of  Griffiths  & 
Co. ;  6th,  The  expense  of  keeping  the  policy  on  foot ;  7th,  The 
interest  only  on  Smith's  two  debts  of  4,000/.  and  1,200/. ;  8th, 
The  principal  sum  of  1,200/.  due  to  Smith  ;  9th,  The  debt  due  to 
Robert  Humphrey  Jones.    And  Parry  thereby  covenanted  with  the 
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several  parties  to  the  deed  (including  Robert  Humphrey  Jones),  Jones 
whilst  the  1,200/.  should  continue  charged  *upon  the  premises,  and  smith. 
he  should  continue  receiver,  to  apply  his  receipts  as  provided  by  the  [  *•**•*  1 
deed ;  and  David  Jones  covenanted  with  Thomas  Smith  and  Robert 
Humphrey  Jones,  that  he  would  not,  without  their  consent,  inter- 
rupt the  receipt  of  the  rents  by  Parry  or  his  successors,  so  long  as 
the  1,200/.  and  800/.,  and  the  interest  thereon,  remained  unpaid. 
The  deed  also  provided,  that,  if  David  Jones  should  not,  upon  a 
vacancy  in  the  receivership,  join  with  Thomas  Smith  in  appointing 
a  receiver,  Thomas  Smith  alone  should  have  power  to  do  so ;  and 
it  was  thereby  agreed  that  Thomas  Smith  should  in  no  case  be 
responsible  for  any  losses  which  might  occur  by  the  default  of 
Parry,  or  any  other  receiver ;  and  that  Smith's  remedies  for 
recovering  his  mortgage  debts  should  not  be  affected  by  the  deed. 
No  provision  was  thereby  made  for  payment  of  the  principal  sum 
of  4,000/. 

Thomas  Smith  died  in  1884.  The  defendant,  Esther  Smith,  was 
his  administratrix.  David  Jones  continued  Parry  as  receiver, 
according  to  the  terms  of  the  deed,  the  sums  of  1,200/.,  and  800/., 
and  interest,  not  being  then  paid  off. 

David  Jones  died  in  February,  1836.  Parry  continued  in  receipt 
of  the  rents  and  profits  of  the  premises  until  October,  1887,  when 
Esther  Smith  entered  into  actual  possession  and  receipt  of  such 
rents  and  profits,  as  mortgagee  of  the  term.  The  bill  was  filed  in 
November,  1888,  by  John  Lloyd  Jones,  and  prayed  that  an  account 
might  be  taken  of  what  was  due  to  Esther  Smith,  at  the  time  of 
David  Jones's  death,  on  the  declaration  that  Thomas  Smith,  as 
having  notice  of  the  settlement  of  August,  1820,  should  stand  as  an 
incumbrancer  to  the  extent  of  2,000/.  only;  and  also  that  an 
account  might  be  taken,  with  annual  rests,  of  the  rents  and  ^profits  [  *°^  ] 
received  by  Esther  Smith,  or  Parry  as  her  agent,  or  which  but  for 
their  wilful  neglect  or  default  might  have  been  received,  since  the 
death  of  David  Jones,  and  that,  upon  payment  of  what  might  be 
found  due,  Esther  Smith  might  be  decreed  to  convey  the  premises 
to  the  plaintiff. 

The  defendant,  Esther  Smith,  submitted  to  be  redeemed  on 
payment  of  4,050/.  14«.,  the  amount  of  principal  and  interest,  which 
she  stated  to  be  due  to  her,  on  the  29th  of  September,  1838,  in 
respect  of  the  advances  by  Thomas  Smith  prior  to  1826,  after 
accounting  for  the  monies  received  by  her.  She  admitted  that  she 
had  been  in  possession  since  October,  1837. 
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Jones  Mr,  Sharpe,  and  Mr,  Parry,  for  the  plain tiflf.     *     *     * 

r. 
Smith. 

[  51 1  Mr,    Swanston    and   Mr.   Bacon,   for  the   defendant  Esther 

Smith. 

[The  arguments  of  counsel  and  the  principal  cases  cited  by  them 
appear  from  the  following  judgment.] 

Dec,  2.       The  Vice-Chancellor: 

Two  questions  have  been  raised  in  this  case.  The  first,  and 
most  important,  is,  whether  Esther  Smith  is  entitled  in  equity  to 
the  benefit  of  the  term  of  500  years  for  securing  so  much  of  the 
money  advanced  on  mortgage  of  the  premises,  as  exceeds  the 
amount  with  which  David  Jones  had  power,  under  the  settlement, 
[  •52  ]  to  charge  them  ?  The  second  question  is,  whether  *Esther  Smith 
is  to  be  charged  as  mortgagee  in  possession  from  the  death  of 
David  Jones  until  she  actually  entered  into  possession,  in  the 
latter  part  of  the  year  1837,  or  only  from  the  time  of  such 
actual  entry. 

The  first  of  these  questions  depends  upon  this — whether  Thomas 
Smith  is  affected  with  constructive  notice  of  the  settlement  of 
August,  1820,  before  advancing  his  money?  The  second  depends 
upon  this — whether  Parry  is  to  be  considered  and  treated  as  the 
agent  of  Esther  Smith  during  the  interval  to  which  the  second 
question  applies  ? 

I  may  here  observe,  that,  if  Thomas  Smith  is  affected  with  notice 
of  the  settlement,  it  is  with  constructive  notice  only.  His  advances 
were  unquestionably  made  upon  the  security  of  the  term  of  500 
years ;  and  the  case  is  free  from  the  suspicion  which  sometimes 
arises  where  a  security  is  taken  by  a  creditor  for  antecedent 
advances.  The  question  in  the  cause  is,  which  of  two  innocent 
parties  is  to  suffer  for  the  misconduct  of  a  third  ;  and  that  question 
will  be  found  to  resolve  itself  into  this,  whether  a  purchaser, 
who  is  free  even  from  the  suspicion  of  fraud  or  contrivance,  is 
to  be  affected  with  constructive  notice  of  the  settlement  only 
because  he  did  not  use  extreme  caution  in  his  dealings  with 
his  vendor. 

First,  then,  is  Thomas  Smith  affected  with  notice  of  the  settle- 
ment of  August,  1820  ? 

The  only  evidence  by  which  the  plaintiff  has  attempted  to  affect 
Thomas  Smith  with  notice  of  the  settlement,  is  Smith's  letter  of 
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October,    1826  (i),   and   the  evidence   of    the    defendant,    Sarah       Jones 
Jones  (2).  Smith. 

Noy^r,  the  observations  which  arise  upon  this  evidence  are  short  [  S3  ] 
and  clear.  If  the  statements  in  Smith's  letter,  which,  it  will  be 
observed,  is  made  evidence  by  the  plaintiff,  are  to  be  taken  as  true, 
there  was  a  positive  denial  on  the  part  both  of  Jones  and  his  wife, 
in  1828,  that  any  part  of  the  husband's  lands  were  comprised  in 
any  settlement.  The  effect  of  Sarah  Jones's  evidence  in  the  cause 
is  not  so  precise  and  clear.  She  is  called  as  a  witness,  and 
certainly  not  a  very  unwilling  witness  (for  she  has  released  her 
jointure  of  100/.  a-year,  in  order  to  make  herself  a  competent 
witness  for  her  son),  expressly  to  prove  that  Thomas  Smith  had 
notice  that  her  husband's  lands  were  comprised  in  the  settlement ; 
but,  instead  of  stating  this,  the  utmost  effect  of  her  evidence  is, 
that  she  told  him  a  settlement  had  been  made  upon  her  marriage, 
and  that  her  own  fortune  was  secured  to  her.  Any  other  inter- 
pretation of  her  evidence  is  inconsistent  with  the  conduct  of  the 
parties  at  the  time.  The  concluding  part  of  Sarah  Jones's  deposi- 
tion confirms  the  interpretation  I  have  put  upon  it  and  also  the 
truth  of  the  statement,  in  Smith's  letter  of  October,  1826,  for 
(referring  to  what  passed  at  a  subsequent  meeting  with  Smith,)  she 
says — "  I  told  him  I  was  very  sorry  for  it ;  that  I  did  not  know  it 
was  entailed,  or  that  there  was  any  more  than  my  1,0002.  settled 
upon  it."  Either  the  witness  is  entitled  to  no  credit,  or  the 
testimony  is  a  complete  acquittal  of  Thomas  Smith,  so  far  as  fraud 
or  contrivance  might  be  suspected. 

In  the  argument,  it  was  not  contended,  that  the  evidence,  in 
support  of  the  charge  of  notice,  carried  the  case  higher  than  my 
interpretation  of  it ;  but  it  was  said  that  the  evidence,  so  interpreted, 
proved  enough  for  the  plaintiflf's  purpose ;  that  notice  to  Thomas 
Smith  that  a  settlement  was  executed  upon  the  marriage  of  Jones 
and  his  wife  was  sufficient  to  put  a  prudent  man  upon  inquiry  "^as  [  *54  ] 
to  its  contents ;  and  that  if,  instead  of  insisting  upon  the  pro- 
duction of  the  settlement,  Thomas  Smith  chose  to  rely  upon  the 
statement  of  the  parties,  he  must  submit  to  the  consequences,  if 
that  statement  was  false.  The  plaintiff's  proposition,  which  was 
read  from  the  judgment  of  Mr.  Baron  Aldbrson,  in  Whitbread  v. 
Jordan  {;6),  was  this — "That  when  a  party,  having  knowledge  of 
such  facts  as  would  lead  any  honest  man,  using  ordinary  caution, 

(1)  Ante,  pp.  25,  26.  (3)  41  B.  R.  291  (1  Y.  &  C.  Ex.  Eq. 

(2)  Ante,  p.  24.  328). 
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Jokes  to  make  further  inquiries,  does  not  make,  but,  on  the  contrary. 
Smith.  studiously  avoids  making  such  obvious  inquiries,  he  must  be  taken 
to  have  notice  of  those  facts  ^*hich,  if  he  had  used  such  ordinary 
diligence,  he  would  readily  have  ascertained  ;  **  and,  on  the  part  of 
the  plaintiff,  it  was  argued,  that  the  conduct  of  Smith  brought  him 
within  the  scope  of  the  above  observation. 

I  do  not  in  this  place  stop  to  point  out  the  manifold  distinctions 
between  that  case  and  the  present,  or  the  qualifications  with  which 
the  observations  of  the  learned  Judge,  in  other  parts  of  his 
judgment,  require  that  the  particular  passage  I  have  cited  should 
be  read.  Nor  do  I  hero  stop  to  advert  to  the  observations  which 
the  decision  in  that  case  has  called  forth  from  very  high  authority. 
I  shall  do  this  presently.  I  refer  to  the  case  at  this  moment  only 
to  explain  the  proposition  upon  which  the  plaintiff  has  rested  his 
case. 

The  great  importance  of  the  principle  involved  in  my  decision  in 
this  case,  has  led  me  to  examine  the  authorities  with  the  utmost 
attention ;  and  I  have  now  to  state  the  grounds  upon  which  I  have 
come  to  the  conclusion,  that  the  evidence  in  this  case  is  not 
sufficient  to  affect  Thomas  Smith  with  constructive  notice  of  the 
settlement  under  which  the  plaintiff  claims.  In  doing  this,  I  am 
anxious  to  avoid,  so  far  as  possible,  the  appearance  of  defining 
[  •65  ]  *what  in  the  abstract  is  to  be  deemed  constructive  notice  in 
equity,  lest  the  place  from  which  I  speak  should  justify  others 
in  saying  hereafter  they  have  been  misled  by  my  exposition  of 
the  law. 

It  is,  indeed,  scarcely  possible  to  declare  d  priori  what  shall  be 
deemed  constructive  notice,  because,  unquestionably,  that  which 
would  not  affect  one  man  may  be  abundantly  sufficient  to  affect 
another.  But  I  believe  I  may,  with  sufficient  accuracy  for  my 
present  purpose,  and  without  danger,  assert  that  the  cases  in  which 
constructive  notice  has  been  established,  resolve  themselves  into 
two  classes :  first,  cases  in  which  the  party  charged  has  had  actual 
notice  that  the  property  in  dispute  was,  in  fact,  charged,  incum- 
bered, or  in  some  way  affected,  and  the  Court  has  thereupon  bound 
him  with  constructive  notice  of  facts  and  instruments,  to  a  know- 
ledge of  which  he  would  have  been  led  by  an  inquiry  after  the 
charge,  incumbrance,  or  other  circumstance  affecting  the  property 
of  which  he  had  actual  notice ;  and,  secondly,  cases  in  which  the 
Court  has  been  satisfied  from  the  evidence  before  it,  that  the  party 
charged  had  designedly  abstained  from  inquiry  for  the  very  purpose 
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of  avoiding  notice.  How  reluctantly  the  Court  has  applied,  and  Jones 
within  what  strict  limits  it  has  confined,  the  latter  class  of  cases,  smith. 
I  shall  presently  consider. 

The  proposition  of  law,  upon  which  the  former  class  of  cases 
proceeds,  is  not  that  the  party  charged  had  notice  of  a  fact  or 
instrument,  which,  in  truth,  related  to  the  subject  in  dispute 
without  his  knowing  that  such  was  the  case,  but  that  he  had  actual 
notice  that  it  did  so  relate.  The  proposition  of  law,  upon  which 
the  second  class  of  cases  proceeds,  is  not  that  the  party  charged 
had  incautiously  neglected  to  make  inquiries,  but  that  he  had 
designedly  abstained  from  such  inquiries,  for  the  purpose  *of  [  *56  ] 
avoiding  knowledge,— a  purpose  which,  if  proved,  would  clearly 
show  that  he  had  a  suspicion  of  the  truth,  and  a  fraudulent 
determination  not  to  learn  it.  If,  in  short,  there  is  not  actual 
notice  that  the  property  is  in  some  way  affected,  and  no  fraudulent 
turning  away  from  a  knowledge  of  facts  which  the  res  gesta  would 
suggest  to  a  prudent  mind;  if  mere  want  of  caution,  as  distin- 
guished from  fraudulent  and  wilful  blindness,  is  all  that  can  be 
imputed  to  the  purchaser, — there  the  doctrine  of  constructive 
notice  will  not  apply  ;  there  the  purchaser  will,  in  equity,  be 
considered,  as  in  fact  he  is,  a  bond  fide  purchaser,  without  notice. 
This  is  clearly  Sir  Edward  Sugden's  opinion ;  and  with  that 
sanction,  I  have  no  hesitation  in  saying  it  is  mine  also. 

The  cases  cited  at  the  Bar  will  be  found  to  illustrate  one  or  other 
of  the  propositions  I  have  just  stated. 

[The  Yicb-Ghancellob  then  referred  to  the  following  cases : 
Ferrars  v.  Cherry  (i),  Jackson  v.  Rowe  (2),  Kennedy  v.  Green  (3), 
Taylor  v.  Baker  (4),  Coppin  v.  Fernyliough  (5),  Daries  v.  Thomas  (6), 
Eyre  v.  Dolphin  (7),  Bisco  v.  Earl  of  Banbury  (8),  and  continued  as 
follows :] 

First,  it  was  said,  that  if  a  person  purchases  an  estate  which  he  [  60  ] 
knows  to  be  in  the  occupation  of  another  than  the  vendor,  he  is  bound 
by  all  the  equities  which  the  party  in  such  occupation  may  have 
in  the  land.  I  do  not  dispute  this  proposition, — Allen  v.  Anthony  (9), 
Danielsv*  Darison{lo)^  Taylory.  Stibbe7't{\i);  for  possession  ib  prima 
facie  evidence  of  a  seisin  in  fee.    But  this  case  is  strictly  within 

(1)  2  Vern.  383.  2:M). 

(2)  25  R.  B.  250  (2  Sim.  &  St.  472).  (7)  12  B.  B.  94  (2  Ball  &  B.  290). 

(3)  41  B.  B.  176  (3  My.  &  K.  699).  (8)  1  Ca.  arg.  in  Ch.  287. 

(4)  19  B.  B.  625  (5  Price,  306).  (9)  Id  K.  B.  113  (1  Mer.  282). 

(5)  2  Br.  C.  C.  291.  (10)  10  B.  B.  171  (17  Ves.  433). 

(6)  47  B.  B.  399  (2  T.  &  C.  Ex.  £q.  (11)  2  B.  B.  278  (2  Yes.  Jr.  437). 
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Jones       the  principle  upon  which  I  am  proceeding.     The  purchaser  has 
Smith.       actual  notice  of  a  fact  by  which  the  property  is  affected,  and  he  is 
bound  to  ascertain  the  truth. 

Again,  it  was  said  that  notice  of  a  lease,  is  notice  of  the  covenants 
contained  in  the  lease.  It  is  not  necessary  that  I  should  deny  this, 
for  it  falls  strictly  within  the  limits  of  that  constructive  notice 
which  I  admit  to  be  sufficient. 

The  last  point  suggested  was  this:  that  a  purchaser  from  an 
heir-at-law,  with  notice  of  a  will  by  the  ancestor  under  whom  the 
heir  claimed,  would  be  affected  with  notice  of  the  contents  of  that 
will,  although  he  was  ignorant  of  such  contents,  and  even  misled 
by  the  heir  at  the  time  of  his  purchase.  To  this  conclusion,  the 
correctness  of  which  was  assumed  at  the  Bar,  I  am  far  from 
assenting.  I  should  say,  that  the  question  in  that  case  must 
depend  upon  circumstances.  If  the  testator  had  been  long  dead, 
and  the  heir  long  in  possession,  and  the  other  circumstances  of  the 
case  such  as  to  leave  the  purchaser  in  credit  for  perfect  good  faith, 
I  think  a  court  of  equity  would  not  interfere  against  the  legal  title 
only,  because  the  purchaser  had  notice  of  a  will,  respecting  which 
[  *6i  ]  he  was  misled.  If  the  death  of  *the  testator  were  recent,  other 
considerations  might  arise  affecting  the  purchaser  with  the  imputa- 
tion of  a  fraudulent  blindness.  But  if  I  were  to  admit  the 
plaintiff's  conclusion  to  be  correct  in  respect  of  a  will,  it  would  by 
no  means  follow  that  the  same  reasoning  would  apply  to  a  marriage 
settlement.  A  will  imports  the  disposition  by  the  testator  of  his 
property.  I  am  not  aware  of  any  legal  or  equitable  presumption, 
that  a  man  makes  a  settlement  of  his  landed  estate  upon  his 
marriage. 

To  the  cases  cited  at  the  Bar,  I  will  add  the  following,  which 
clearly  fall  within  the  principle  of  the  two  classes  of  cases  I  noticed^ 
at  the  outset.  If  a  man  knows  that  the  legal  estate  is  in  a  third 
person  at  the  time  he  purchases,  he  is  bound  to  take  notice  of  what 
the  trust  is:  Anonymous,  Freeman  (i).  So,  notice  that  the  title- 
deeds  are  in  another  man's  possession  may  be  held  to  be  notice 
of  any  claim  which  he  may  have  upon  the  estate :  Hiem  v. 
Mill  {2). 

But  it  may  be  said,  that  it  is  not  sufficient  that  the  cases  cited 
at  the  Bar  are  consistent  with  the  propositions  I  have  laid  down. 
It  may  be  said,  that  cases  ought  to  be  produced  which  negative  a 
wider  range  of  the  doctrine  of  constructive  notice,  and  actually 

(1)  2  Freem,  137,  pL  171.  (2)  9  E.  B.  149  (13  Ves.  114) 
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confine  the  doctrine  within  the  limits  I  have  prescribed.     Upon        Jones 

this,  I  must  observe,  that  the  cases  which  have  been  decided  by       smith. 

the  Court,  so  far  as  they  are  brought  to  my  knowledge  by  the 

reports,  constitute  the  materials  upon  which  I  must  determine  the 

limits  of  the  rule;  and  if  the  cases  cited  for  the  plaintiff  carry 

the  rule  no  further  than  it  is  carried  by  the  propositions  laid  down, 

I  should  be  justified  in  holding  that  the  rule  of  the  Court  and 

those  propositions  were  co-extensive.     I  *will,  however,  now  pro-        [  '62  ] 

ceed  to  show  that  the  reported  cases  not  only  justify  my  conclusions, 

but  actually  confine  the  rule  of  the  Court  within  the  limits  I  have 

prescribed. 

The  case  of  Daniels  v.  Davison^  to  which  I  have  referred,  has 
always  been  considered  an  extreme  case  (i). 

In  Miles  v.  Ixingley  (2),  a  person  purchased  an  estate  described 
as  "  late  the  residence  of  Thomas  Hellicar."  Thomas  Hellicar  had 
theretofore  held  and  occupied  the  land  in  question  under  an  agree- 
ment, and  upon  the  authority  of  Daniels  v.  Davison,  it  was  argued 
that  the  purchaser  was  bound  to  have  inquired  what  the  interest 
of  Hellicar  was  under  his  'Mate  occupation.*'  But  the  Master  of 
THE  Rolls  held,  that  the  obligation  to  inquire  did  not  arise  in 
the  case  of  vacant  possession.  His  Honour,  referring  to  Daniels  v. 
Davison,  said,  "that  principle  has  no  application  here;  Langley 
(the  defendant)  being  totally  ignorant  of  the  fact  that  the  plaintiff 
occapied  any  land  comprised  in  the  lease  which  he  purchased.*' 
This  decision  was  confirmed  by  the  Lord  Chancellor  upon  the 
express  ground,  that  a  contrary  decision  would  have  extended  the 
doctrine  laid  down  in  DaniAs  v.  Davison,  How  would  it  have 
extended  that  doctrine  ?  In  this  way,  and  in  this  way  only ;  that 
in  Daniels  v.  Davison,  the  purchaser  had,  whereas  in  MUes  v. 
Langley,  he  had  not,  actual  notice  of  a  fact  affecting  the  subject- 
matter  of  the  purchase. 

Again,  it  has  been  seen  that  notice  of  a  lease  is  notice  of  the 
covenants  contained  in  that  lease.  But  it  has  been  decided  that 
a  purchaser  from  a  derivative  lessee  is  not  affected  with  constructive 
notice  of  the  contents  of  the  original  lease.  This  point  is  strongly 
insisted  upon  *by  the  Master  of  the  Rolls  in  Hanhury  v.  Litch-  [  ♦63  ] 
field  (3) ;  and  the  whole  of  his  reasoning  points  at  the  distinction 
between  fraud  and  mere  inadvertence.    In  Hine  v.  Dodd{4),  Lord 

(1)  See  32   B.  B.  131  (2  Bubs.  &         (^)  39  B.  B.  312  (2  My.  &  K.  633]. 
Mylne,  629}.  (4)  2  Atk.  275. 

(2)  d2B.B.131(lBufi8.&Mylne,39). 
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joNEB       Hardwickb  distingaishes  between  notice  and  suspicion  of  notice,  a 
Smith.       distinction  clearly  borne  out  by  the  cases  which  follow. 

[The  Vice-Chancellor  then  referred  to  the  following  further 
cases:    Attorney-General  v.  Backhouse  {i),    Oxwith  v.  Pluvim€r{2)^ 
Plumb  V.  Fluitt  (a),  Evans  v.  Bicknell  (4),  Cothay  v.  Sydenhavi  (s),  and 
Whitbread  v.  Jordan  (6),  and  continued  his  judgment  as  follows :] 
[  66  ]  Arguments  were  addressed  to  me  during  the  discussion  of  this 

case,  which  deserve  particular  notice.     First,  I  was  pressed  with 
the  argument,  that,  in  the  practical  application  of  the  rule,  which 
obliges  a  purchaser  to  pursue  incumbrances  from  deed  to  deed, 
cases  must  occur  in  which  one  incumbrance,  and  one  only,  would 
be  referred  to  as  being  contained  in  a  particular  deed ;  and  it  was 
said,  and  I  think  correctly,  that  a  purchaser  who  relied  upon  such 
a  reference,  would  be  subject  to  all  other  incumbrances  to  which 
an  examination  of  the  deed  referred  to  would  have  led  him.    This, 
it  was  argued,  was  analogous  to  the  case  before  the  Court,  for  that 
L  *67  ]       the  reference  to  a  deed  *as  containing  one  specified  incumbrance, 
was  equivalisnt  to  a  statement  that  it  contained  no  others;  and 
that  if  such  a  statement  in  a  deed  would  not  excuse  a  party  from 
inquiry,  neither  could  a  similar  statement  made  by  word  of  mouth. 
If  I  were  to  admit,  which  I  do  not,  that  the  cases  are  analogous, 
I  should  still  deny  the  correctness  of  the  plaintiff's  conclusion  from 
the  premises  he  has  assumed.     In  the  application  of  fixed  rules  of 
law,  extreme  cases  will  sometimes  occur,  in  which  those  rules  will 
draw  to  themselves  cases  not  within  the  scope  of  their  original 
design  ;  and  if  the  case  suggested  in  argument  were  really  analogous 
to  that  before  the  Court,  I  should  not  feel  myself  bound  to  govern 
it  by  the  principle  insisted   upon,   only   because    another  case, 
supposed   to  be  analogous  to  this,  might,  under  some  supposed 
state  of  circumstances,  have  become  affected   by  that  principle. 
But  the  cases   in  my  opinion  are  not  analogous.     In  the  case 
suggested  at  the  Bar,  the  purchaser  would  have  had  notice  of  a 
given  incumbrance,  that  A.  B.  had  an  interest  in  the  estate.    The 
rule  of  the  Court  obliges  him,  at  his  peril,  to  ascertain  what  A.  B.'s 
interest  is.     Unless  it  can  be  argued  that  A.  B.'s  interest  would  be 
unconnected  with  and  independent  of  prior  or  co-ordinate  incum- 
brances, the  inquiry  as  to  A.  B.'s  interest  can  only  be  satisfied  by 

(1)  17  Ves.  283.  (4)  5  R.  E.  246  (6  Ves.  174). 

(2)  Bac.  Abr.,   tit.   Mortgage   (E),  (5)  2  Br.  C.  C.  391. 

8.  3 ;  2  Vern.  636,  S.  C.  (6)  41  E.  B.  281  (1  Y.  &  C.  303). 

(3)  3  B.  R.  605  (2  Anst.  432,  n.). 
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learning  the  others  also;   and   the  case  suggested  is,  therefore,        Jokes 
within  the  spirit  as  well  as  the  letter  of  the  rule.  smith. 

Another  argument  for  the  plaintiff,  which  I  think  it  right  to 
notice,  was  founded  upon  the  salutary  practice  introduced  by  the 
present  Master  of  the  Bolls,  of  requiring  every  settlement  made 
upon  marriage  to  be  produced,  when  it  appears  there  has  been 
such  a  settlement ;  although  it  may  be  sworn  that  the  property  of 
the  woman  sought  to  be  obtained  out  of  Court  is  not  comprised  in 
such  settlement.  The  only  inference  I  can  *draw  from  this  prac-  f  *68  J 
tice  is,  that  the  Court  itself  uses  extreme  caution,  and  not  that  a 
purchaser  is  dishonest  only  because  he  is  less  cautious  than  the 
Court.  The  circumstance,  however,  that  the  Court  did  not,  until 
the  present  Master  of  the  Bolls  introduced  the  practice,  (a  prac- 
tice which,  I  believe,  is  not  fully  established,  except  in  his  Court), 
consider  this  extreme  caution  necessary,  is  strong  to  show  that 
a  less  strict  practice  out  of  Court  cannot  per  se  be  evidence  of 
culpable  neglect. 

Upon  the  whole,  I  remain  of  the  opinion  I  entertained  during 
the  argument,  that  this  case  cannot  be  brought  within  the  scope 
of  the  authorities  which  at  once  establish  and  limit  the  cases  to 
which  the  doctrine  of  constructive  notice  is  applied. 

For,  first,  it  is  incontrovertibly  clear  that  Smith  had  not  actual 
notice  of  the  mortgaged  property  being  in  any  way  affected  with  the 
plaintiff's  interest.  The  contrary  of  this  has  not  been  suggested, 
and  the  point,  therefore,  requires  no  observation.  Therefore, 
secondly,  if  Smith's  estate  is  to  be  affected  by  the  plaintiff's  claim, 
it  must  be  upon  the  ground  of  his  having  purposely  avoided  inquiry 
in  order  to  avoid  discovery.  But  is  such  a  supposition  consistent 
with  a  single  fact  in  this  base  ?  His  debt  was  not,  like  that  of 
Boulnois  in  Whitbread  v.  Jordan,  an  antecedent  debt,  for  which  he 
might  be  glad  to  get  any  security.  The  advance  of  his  money 
was  contemporaneous  with  the  mortgage  which  secures  it.  His 
mortgagor  was  a  needy  man,  and  the  evidence  of  Sarah  Jones 
proves  that  Smith,  at  the  time  of  treating  for  the  first  mortgage, 
so  considered  him.  The  letter  of  October,  1826,  which  the  plaintiff 
has  put  in  evidence,  suggests  the  fraud  which  was  practised  upon 
Smith ;  and  the  evidence  of  Sarah  Jones  proves  the  suggestions  in 
that  letter  *to  be  true.  Where  is  the  ground  for  questioning  the  [  *69  ] 
honesty  and  bona  fides  of  Smith,  even  if  his  caution  could  be 
successfully  impeached?  How  can  any  thing,  exceeding  want  of 
caution,  be  imputed  to  the  man  who  parts  with  his  money  upon 
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JoMEs  the  bare  faith  of  a  security  without  any  assignable  motive  ?  The 
Smith.  only  knowledge  Smith  had  was,  that  there  was  a  settlement.  But 
the  contemporaneous  assertion  respecting  that  settlement  was,  that 
it  related  to  other  propei  ty  than  the  husband's.  A  simple  denial 
by  Jones  and  wife,  that  there  was  any  settlement  affecting  Jones's 
property,  would  clearly  have  made  Smith  safe.  How  can  it  be 
argued  that  such  denial  is  qualified  by  the  statement  that  there  is 
a  settlement  relating  to  other  property  ?  Nay  more, — is  not  the 
apparent  candour  of  that  statement  calculated  rather  to  inspire 
confidence,  than  to  excite  suspicion  and  lay  a  foundation  for 
inquiry  ?  If  Smith  was  bound  to  inquire  after  one  deed  of  which 
he  was  told  nothing,  except  that  it  did  not  relate  to  Jones's  estate, 
why,  upon  the  same  principle,  should  he  not  be  bound  to  examine 
any  other  deed,  of  the  mere  existence  of  which  he  had  notice?  If 
notice  of  the  existence  of  a  settlement,  declared  not  to  affect  the 
husband's  estate,  is  to  put  a  purchaser  upon  inquiry,  only  because 
it  may  by  possibility  affect  it,  how  can  the  plaintiff  stop  short  of 
the  conclusion,  that  marriage  alone  should  be  constructive  notice 
of  any  settlement  that  may  have  been  executed  ?  And  why,  upon 
the  same  principle,  should  not  every  man  who  deals  with  his 
neighbour,  without  knowing  he  is  married,  be  affected  with  notice 
of  his  marriage,  and  thence  with  notice  of  his  marriage  settle- 
ment (if  any),  and  thence  with  notice  of  the  contents  of  the 
settlement?  The  basis  of  the  plaintiff's  argument  is  this,  that  a 
purchaser  is  imperatively  bound  to  inquire,  wherever  he  has  notice 
of  a  fact,  which,  by  bare  possibility,  may  affect  the  subject  of 
his  purchase. 
[  70  ]  The  affairs   of  mankind   cannot   be  carried   on  with   ordinary 

security,  if  a  doctrine  like  that  of  constructive  notice  is  to  be 
refined  upon  until  it  is  extended  to  cases  like  the  present.  I  should 
myself  incline  to  limit  the  cases  to  which  the  doctrine  is  applied, 
rather  than  to  extend  them,  were  it  not  that  the  principle  upon 
which  these  cases  are  decided  is  sound  in  itself;  and  that  it  is 
better  to  carry  out  a  sound  principle  to  its  just  limits,  even  at  the 
occasional  expense  of  individual  hardship,  than  render  the  law 
uncertain  and  fluctuating,  by  arbitrarily  refusing  to  apply  an 
acknowledged  principle  to  cases  within  its  range. 

It  was  further  urged,  that  Smith  was  a  solicitor,  and  that  his 
conduct  should,  therefore,  be  viewed  with  greater  jealousy. 
Undoubtedly,  if  I  found  a  solicitor  taking  a  security  for  an  ante- 
cedent debt,  or  otherwise,  under  suspicious  circumstances,  I  should 
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be  disposed  to  consider  his  professional  character  an  important       Jones 
circumstance  by  which  to  bring  the  fairness  of  his  conduct  to  a       smTth. 
test.     But  I  cannot  consider  a  solicitor  as  one  of  a  class  who  would 
wantonly  place  his  own  property  in  jeopardy. 

It  was  also  said,  that  the  settlor  and  his  wife  had  done  all  that 
could  be  done  to  secure  the  estate  to  the  plaintiff,  then  unborn ; 
and  that,  if  the  transactions  upon  which  Smith's  title  depends 
were  to  be  allowed  to  prevail,  no  security  would  exist  in  marriage 
settlements.  But  the  answer  to  this  is,  that  the  fault  is  in  the 
law,  which  leaves  it  in  the  power  of  a  settlor  so  to  defraud  others. 
The  basis  of  the  whole  fraud  was  the  concealment  by  Jones,  at  and 
after  the  time  of  his  marriage,  of  the  existence  of  the  old  term  of 
500  years.  The  law  which  permits  the  existence  of  such  interests, 
has  enabled  Jones  to  defraud  either  Smith  or  the  plaintiff ;  and  if 
Smith  acted  bomijide,  equity,  upon  its  acknowledged  principles,  *i8  [  ♦71  ] 
bound  to  leave  the  legal  right  where  it  finds  it :  Wallayn  v.  Lee  (i). 

I  may  observe,  that  the  distinction  between  negligence  and 
mala  fides  is  now  firmly  established  at  law.  **  Gross  negligence,** 
(says  Lord  Denman  in  Goodman  v.  Harvey  (2)),  **  may  be  evidence 
of  mala  fides,  but  it  is  not  the  same  thing.  We  have  shaken  off 
the  last  remnant  of  the  contrary  doctrine.**  The  doctrines  of  law 
and  equity  upon  this  point  ought  to  be  concurrent. 

My  conclusion  upon  this  part  of  the  case  is,  that  Smith  is  a 
mortgagee  without  notice,  and  that  a  decree  must  pass  in  his 
favour  upon  that  principle. 

I  have  had  the  less  hesitation  in  deciding  this  cause  in  the 
defendant's  favour,  because,  my  judgment  proceeding  upon  the 
established  bona  fides  of  Smith's  conduct,  the  case  can  be  no 
authority  for  purchasers  of  whose  conduct  the  same  thing  cannot 
be  predicated. 

I  now  proceed  to  consider  the  second  point  in  the  case,  namely, 
from  what  time  Esther  Smith  is  to  be  considered  in  possession  of 
the  property. 

The  fact  which  raises  this  question  is,  that,  from  the  death  of 
David  Jones,  and  after  his  interest  in  the  estate  had  determined, 
until  Esther  Smith  entered  into  the  actual  receipt  of  the  rents  and 
profits,  Parry,  the  receiver,  appointed  by  the  deed  of  December, 
1H29,  continued  to  receive  the  reuus,  and  paid  them,  or  part  of 
them,  over  to  Esther  Smith.      Upon  the  effect  of  the  deed  of 

(1)  7  E.  R.  142  (9  Ves.  31).  And  see   Viher  v.  Rich,  50  B.  R.  549 

(2)  43  R.  R.  507  (4  Ad.  &  £1.  876).      (10  Ad.  &  EI.  791). 
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joNBs        December,  1829, 1  am  required  to  consider  and  treat  Esther  *Smith 
Smith.       as  mortgagee  in  possession  of  the  premises  by  Parry,  her  agent. 
[  '72  ]       The  effect  of  this  will  be  to  make  Esther  Smith  liable  for  Parry's 
defaults. 

Upon  the  construction  of  the  deed  alone  I  cannot  do  this.  Parry 
was  the  agent  of  David  Jones  and  Thomas  Smith  during  their  joint 
lives.  He  was  the  receiver  of  David  Jones  after  Thomas  Smith's 
death  ;  and  I  think  it  manifest,  that  the  intention  of  the  parties  to 
the  deed  was,  to  give  Thomas  Smith  and  Bichard  Humphreys 
Jones  the  benefit  of  having  the  rents  applied  for  their  benefit 
during  the  continuance  of  David  Jones's  life,  and  at  the  same  time 
to  exclude  Thomas  Smith  from  incurring  the  responsibilities  of  a 
mortgagee  in  possession  of  the  property.  But  if  Esther  Smith  has 
in  fact  received  some  rents  of  the  estate  by  the  hands  of  Parry 
since  David  Jones's  death,  and  if  the  plaintiff  thinks  he  can 
establish  the  fact,  that  Esther  Smith  has  so  acted  with  Parry  since 
David  Jones's  death,  as  to  constitute  Parry  her  exclusive  agent, 
I  will  refer  that  point  for  inquiry  to  the  Master,  with  liberty  to 
state  special  circumstances. 

The  usual  decree  for  redemption  must  be  made,  treating  Esther 
Smith  as  mortgagee  for  the  4,000/. 

The  costs  of  the  suit,  so  far  as  it  is  a  suit  to  redeem,  must  follow 
the  usual  decree  in  a  suit  for  that  purpose.  But  so  far  as  the  costs 
of  the  suit  have  been  occasioned  by  the  litigation  respecting  the 
interest  of  the  defendant  Smith  in  the  500  years'  term,  I  shall 
follow  the  precedent  afforded  me  by  the  case  of  Hanbiu-y  v. 
Litchfield  (i),  and  give  no  costs. 

Liberty  to  apply  must  be  reserved  by  the  decree. 

[From  this  decision  the  plaintiff  appealed,  and  the  appeal  now 
came  on  to  be  heard,  as  reported  in  1  Phillips,  244.] 

1843. 

Mr.  Bethell  and  Mr.  Parry,  in  support  of  the  appeal.    *     *     * 

[  1  Ph.  247  ] 

[  250  ]  Mr.  Turner  and  Mr.  Bacon,  for  the  respondent.     *     *     * 

[  252  ]  Mr.  Bethell,  in  reply. 

MayW.      The  Lord  Chancellor: 

Thie  was  an  appeal  from  a  decision  of  Vice-Chancellor  Wigram, 
and  was  a  case  involving  the  doctrine  of  constructive  notice. 

The  first  question  was,  whether  the  transaction  on  the  part  of 

(1)  39  R.  B.  312  (2  My.  &  K.  629—633). 
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Thomas  Smith  was  bond  fide.    Mr.  Smith  was  applied  to  to  advance        Jonbs 
money  on  mortgage  security.    No  antecedent  debt  was  due  to  him ;       smith. 
he  paid  his  money  at  the  time  upon  the  execution  of  the  security, 
and  he  had  no  motive  whatever  for  advancing  money  on  insufficient, 
imperfect,  or  doubtful  security.    Up  to  this  point  of  the  case,  there- 
fore, there  is  no  reason  to  suppose  that  the  transaction  on  his  part 
was  otherwise  than  perfectly  fair,  honest,  and  bond  fide.  The  question 
then  is,  whether  there  is  any  thing  to  the  contrary  in  the  evidence. 
Now,  the  evidence  consisted  of  a  letter  of  Thomas  Smith,  and  a 
deposition  of  Sarah  Jones,  who  was  the  widow  of  David  Jones.   In  the 
letter  it  was  stated,  that  when  applied  to  to  advance  money  upon 
this  security,   Smith   asked,  whether  there   was  any  settlement 
executed  on  the  marriage  of  David  and  Sarah  Jones  :  he  was  told 
there  was  a  settlement,  but   that  it  was  confined  to  the  wife's 
property,  which  consisted  of  1,000/.,  and  did  not  extend  to  the  real 
estate  of  David  Jones;  and  both  Jones  and  his  wife  offered,  if 
necessary,  to  make  oath  as  to  the  truth  of  that  statement.     That 
letter  of  Thomas  Smith  was  put  in  by  the  plaintiff  as  his  evidence, 
— his  representation  of  the  transaction.    In  addition  to  that  there 
was  the  evidence  of  Sarah  Jones:    she  was  the  mother  of  the 
plaintiff,  and  she  executed  a  release  of  her  interest  under  the 
settlement,  which  I  think  was  lOOZ.  a  year,  in  order  to  render 
herself  a  competent  witness :  the  bias  on  her  mind  must  have  been 
strongly  *in  favour  of  the  plaintiff,  but  her  evidence  does  not  tend       [  *253  ] 
to  contradict  the  statement  given  by  Thomas  Smith  in  the  letter 
to  which  I  have  alluded,  and  which  was  made  evidence  by  the 
plaintiff.     I  must,  therefore,  take  that  statement  to  be  in  substance 
correct.     It  is  further  to  be  observed,  that  in  the  course  of  her 
testimony  a  reason  is  assigned  why  Thomas  Smith  did  not  insist 
on  the  production  of  the  settlement.     Smith  asked  for  it,  and  was 
told  by  David  Jones  that  it  was  in  the  possession  of  his  wife's 
brother,  and  that  he  was  afraid  he  could  not  get  possession  of  it 
without  displeasing  his  aunt,  who  was  a  very  rich  old  lady.    Under 
these  circumstances,  putting  credit  in  the  statement  that  was  made 
he  advanced  money  on  the  mortgage,  and  I  think  under  these  cir- 
cumstances, the  conclusion  that  the  Vice-Chancellor  came  to  was 
correct — that  the  transaction  was  fair,  honest,  and  bond  fide  on  [the] 
part  of  Mr.  Smith  ;  and,  indeed,  nothing  was  advanced  at  the  Bar 
for  the  purpose  of  leading  to  the  conclusion  that  there  was  any  thing        ^ 
morally  improper  in  his  conduct  with  reference  to  the  transaction. 
The  question  therefore  resolves  itself  into  this,  whether,  where 
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JoKKs       a  party  is  informed  of  the  existence  of  an  instrument  which  may, 

Smith.  but  which  does  not  necessarily,  aflfect  the  property  he  is  about  to 
purchase,  or  upon  which  he  is  about  to  advance  money,  and  it  is 
at  the  same  time  stated,  that  the  instrument  does  not  affect  that 
property,  but  relates  to  some  other  property,  whether,  if  he  acts 
fairly  and  honestly,  and  believes  that  statement  to  be  true,  but  it 
turns  out  in  the  result  that  he  is  misled,  and  that  the  instrument 
does  relate  to  the  property,  he  is  under  such  circumstances  to  be 
fixed  with  notice  of  the  contents  of  the  instrument  ?  Undoubtedly, 
where  a  party  has  notice  of  a  deed,  which  from  the  nature  of  it 

[  *254  ]  must  affect  the  property,  or  is  told  at  the  time  that  it  does  ^affect 
it,  he  is  considered  to  have  notice  of  the  contents  of  that  deed  and 
of  all  other  deeds  to  which  it  refers  :  but  where  a  party  has  notice 
of  a  deed  which  does  not  necessarily — which  may  or  may  not — 
affect  the  property,  and  is  told,  that  in  fact  it  does  not  affect  it  but 
relates  to  some  other  property,  and  the  party  acts  fairly  in  the 
transaction,  and  believes  the  representation  to  be  true,  there  is  no 
decision  that  goes  the  length  of  saying  that  if  he  is  misled,  he  is 
fixed  with  notice  of  the  instrument.  I  am  not  disposed  to  extend 
the  doctrine  of  constructive  notice,  and  in  expressing  this  opinion, 
I  believe,  I  act  in  conformity  with  the  opinion  frequently  expressed 
by  my  immediate  predecessor. 

[His  Lordship  then  referred  to  Jackson  v.  Roice  (l),  Whitbread  v. 
Jordan  (2),  and  Kennedy  v.  Green  (3),  and  continued  as  follows:] 

[  266  ]  These  were  the  cases  which  were  pressed  most  strongly  upon  me 

in  the  argument,  but  it  does  not  appear  to  me  that  they  have  any 
close  bearing  upon  the  present.  Undoubtedly,  in  the  present  case, 
a  cautious,  prudent,  circumspect  person  would  not  have  advanced 
money  without  production  of  the  deed :  but  that  is  not  the  principle 
on  which  cases  of  this  sort  have  been  decided.  The  case  of  Cothay 
V.  Sydenham  (4),  which  was  one  of  the  cases  cited  at  the  Bar,  waa 
of  this  description.  A  party  had  notice  of  the  draft  of  a  settlement 
having  been  actually  prepared  :  in  fact  he  had  himself  prepared  it. 
[  ♦257  J  The  question  was,  whether  he  was  to  Le  considered  as  *having 
constructive  notice  of  the  deed  itself.  Now,  a  prudent,  cautious, 
and  wary  person  knowing  that  a  draft  had  been  prepared,  would 
take  care  to  inquire  before  he  advanced  his  money,  whether  a  deed 
had  been  executed  in  conformity  with  that  draft;  yet  Lord  Thurlow 
held,  that  a  party  having  notice  as  a  purchaser — the  case  was  that 

(1)  2d  R.  R.  250  (2  Sim.  &  St.  472).  (3)  38  R.  R.  69  (6  Sim.  6). 

(2)  41  R.  R.  281  (1  Y.  &  C.  Ex.  Eq.  303).        (4)  2  Br.  C.  C.  391. 
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of  a  trustee,  but  he  put  the  case  of  an  ordinary  purchaser — that  the 
draft  of  a  deed  had  been  prepared,  was  not  to  be  considered  as 
having  constructive  notice  of  the  deed  itself,  unless  he  knew  that 
the  deed  had  been  executed.  Suppose  that,  in  this  case,  the  party 
had  been  told  that  there  was  no  settlement :  it  is  quite  clear  he 
would  not  have  been  affected  with  notice:  still,  notwithstanding 
the  statement  that  there  was  no  settlement  on  the  marriage,  a 
person  about  to  advance  his  money,  if  he  were  a  very  prudent, 
cautious,  and  wary  person,  would  inquire  of  the  connections  of  the 
parties,  whether  or  not  a  settlement  had  been  executed,  before  he 
advanced  any  considerable  sum  of  money. 

I  don't  think,  therefore,  that  the  present  case  goes  beyond  this, 
that  a  prudent,  cautious,  and  wary  person  would  have  inquired 
further.  The  want  of  that  prudence,  caution,  and  wariness  is  not 
sufficient,  according  to  the  decisions  and  the  principles  which  have 
hitherto  been  acted  on,  to  affect  the  party  with  notice.  I  do  not 
consider  this  a  case  of  gross  negligence :  and  I  am  of  opinion  that 
the  party  having  acted  bond  fde,  and  having  only  omitted  that 
caution  which  a  prudent,  wary,  and  cautious  person  might  and 
probably  would  have  adopted,  is  not  to  be  fixed  with  notice  of  this 
instrument.  I  am  satisfied  that  he  acted  bond  fide  in  the  transac- 
tion, and  under  these  circumstances  I  think  the  Vice- Chancellor's 
decision  was  right,  and  that  the  appeal  must  be 

Dismissed  with  costs. 


Jones 
Smith. 


MEUX  V.  BELL(l). 

(1  Hare,  73—98;  8.  C.  11  L.  J.  Ch.  77 ;  6  Jur.  123.) 

It  is  not  necessary  to  give  notice  of  m  equitable  incumbrance  to  more 
than  one  of  several  trustees  of  the  property,  so  long  as  the  circumstances 
of  the  case  remain  unaltered,  by  the  death  of  that  trustee,  or  his  ceasing  to 
continue  such  trustee,  or  otherwise. 

On  the  question  of  notice,  where  there  is  actual  knowledge,  the  Court 
will  not  distinguish  between  knowledge  acquired  in  one  character,  and  that 
obtained  in  another. 

Notice  of  an  equitable  assignment,  to  the  trustee  or  one  of  several 
trustees  of  the  property,  is  necessary  in  order  to  perfect  the  assignment,  and 
to  acquire  and  maintain  priority. 

Inquiry  by  a  puisne  incumbrancer  is  immaterial,  where  none  of  the 
trustees  of  the  property  at  the  time  knew  of  the  prior  incumbrance,  and 
where  the  result  of  the  inquiry  would  not,  therefore,  have  afifected  the 
conduct  of  the  puisne  incumbitincer. 

By  a  bond,  dated  the  5th  of  July,  1824,  Henry  Meux,  Thomas 
Starling  Benson,  Richard  Latham,  Richard  Barnett,  and  William 

(1)  la  re  WasJalt  [1899]  1  Ch.  163,  68  L.  J.  Ch.  117,  79  L.  T.  610.      ' 
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Mbux        Prior,  were  jointly  and  severally  bound  to  Mary  Benson  Jefferies 
Bell.        in  the  penal  sum  of  16,0002.,  conditioned  for  the  payment  of  the 
principal  sum  of  8,000/.,  and  interest  thereon,  to  tlie  said  Mary 
Benson  Jefferies,  her  executors,  administrators,  and  assigns. 

On  the  81st  of  October,  1825,  Mary  Benson  Jefferies  intermarried 
with  Henry  Jordan.     Two  settlements  were  executed  by  the  parties 
prior    to   the   marriage ;    the  first   by  indentures  of    lease  and 
release,  dated  the  80th  and  Slst  days  of  October,  1825,  the  release 
being  made  between  Henry  Jordan,  of  the  first  part,  Mary  Benson 
Jefferies,  of  the  second  part,  Thomas  Starling  Benson,  and  Noah 
Slee,  of  the  third  part,  and  Thomas  Starling  Benson,  Starling 
Benson,   Bichard    Jordan,   the  elder,   and    Bichard  Jordan,   the 
younger,  of  the  fourth  part,  whereby,  after  reciting  the  will  of 
Thomas  Benson,  deceased,  and  his  death,  and  that  Mary  Benson 
Jefferies  had  become  entitled  to  the  hereditaments  devised  by  his 
will,  the  same  hereditaments  were  released  and  conveyed  unto 
Thomas  Starling  Benson,  Starling  Benson,  Bichard  Jordan,  the 
[  ^74  ]       elder,  and  Bichard  Jordan,  the  younger,  to  hold  to  them,  *their 
heirs  and  assigns,  upon  the  trusts  thereby  declared,  such  trusts 
being    for    the   separate   use  of    Mary  Benson    Jefferies  during 
her  life,  and,  after  her  decease,  for  the  benefit  of  Henry  Jordan 
during  his  life,  and,  after  the  decease  of  the  survivor,  for  the  benefit 
of  the  children  of  the  marriage.     The  release  contained  no  recital 
of  or  reference  to  the  bond,  or  to  any  assignment  or  settlement  of  it. 
By  the  second  indenture  of  settlement,  of  the  31st  of  October, 
1825,  reciting  that  Mary  Benson  Jefferies  was  entitled  to  the  sum 
of  8,000/.  secured  by  the  bond,  and  to  other  personal  estate ;  that, 
upon  the  marriage  treaty,  it  had  been  agreed  that  the  said  sum  of 
8,000/.  should  be  settled,  and  that  the  other  personal  estate  of 
Mary  Benson  Jefferies  should  become  the  property  of  the  husband 
as  her  marriage  portion,  the  said  bond,  and  the  principal  and 
interest  thereby  secured,  were  assigned  to  Thomas  Benson,  Starling 
Benson,   Bichard    Jordan,   the    elder,   and  Bichard   Jordan,   the 
younger,  upon  trust  to  get  in  and  receive  the  said  principal  sum 
and  the  interest  thereof,  and,  after  the  marriage,  to  pay  the  interest 
unto  Mary  Benson  Jefferies  during  her  life  for  her  separate  use, 
anch,  in  case  she  should  die  in  the  life-time  of  Henry  Jordan,  to  pay 
such  interest  to  him  during  his  life,  in  case  he  should  continue  the 
widower  of  his  then  intended  wife,  and,  after  the  death  of  the 
survivor,  to   stand  possessed  of  the  principal  sum,  upon   certain 
trusts  for  the  benefit  of  the  children  of  Mary  Benson  Jefferies. 
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Thomas  Starling  Benson,  who  was  the  uncle  of  Mary  Benson  Meux 
Jefferies,  superintended  the  making  of  both  settlements;  but  he,  bell. 
being  one  of  the  obligors  of  the  bond,  was  not  made  a  trustee  of  the 
settlement  of  the  personal  property.  He  informed  his  partners, 
the  other  *obligor8  of  the  bond,  of  the  intention  to  assign  the  bond  [  *75  ] 
to  the  trustees  of  the  settlement,  and  that  it  was  designed  to  give 
them  a  power  to  continue  the  money  on  the  personal  security  of 
the  obligors.  It  did  not  appear  that  any  notice  was  given  to  the 
other  obligors  of  the  bond,  of  the  fact  that  it  was  assigned  to  the 
trustees.  The  other  surviving  obligors,  in  their  depositions  taken 
upon  the  inquiry  directed  by  the  decree  in  the  cause,  stated  that 
they  had  no  recollection  of  receiving  any  distinct  notice  ;  but  they 
had  always  an  impression  that  the  money  thereby  secured  was 
settled  upon  the  marriage.  Immediately  after  the  marriage, 
Thomas  Starling  Benson  delivered  the  bond  to  Eichard  Jordan, 
the  elder.  Richard  Jordan,  the  elder,  died  in  the  year  1881,  and, 
after  that  event,  the  bond  was  transferred  to  the  possession  of 
Richard  Jordan,  the  younger ;  and  it  was  in  his  possession  about 
two  months  prior  to  July,  1882. 

In  June,  1882,  Henry  Jordan  applied  to  Alexander  Bell  for  a 
temporary  loan  of  money,  upon  the  security  of  a  bond  of  Messrs. 
Meux  &  Co. ;  and,  after  several  meetings  had  taken  place  on  the 
subject,  Alexander  Bell  consented,  conditionally,  to  lend  as  many 
rupees  as  would  amount,  at  the  then  rate  of  exchange  in  India,  to 
the  sum  of  7,000/.,  in  consideration  of  the  acceptance  of  Henry 
Jordan  for  the  repayment  of  that  sum,  and  upon  the  collateral 
security  of  the  bond,  provided  Henry  Jordan  produced  satisfactory 
proof  that  he  was  beneficially  entitled  to  the  bond,  and  that  it  was 
not  the  subject  of  any  settlement  made  upon  his  marriage.  Henry 
Jordan  afterwards  produced  the  settlement  of  the  real  estate,  and 
satisfied  Alexander  Bell  that  he  had  personally  received  the  interest 
due  on  the  bond  from  Messrs.  Meux  &  Co.  Alexander  Bell  there- 
upon drew  on  his  agents,  at  Bombay,  for  the  sum  of  78,139  rupees ; 
^and  the  sum  of  6,186/.,  the  value  of  the  bill  at  the  then  rate  of  [  *76  ] 
exchange,  was  paid  to  Henry  Jordan,  who  gave  Alexander  Bell  his 
acceptance  for  the  sum  of  7,000/. ;  and  deposited  with  him  the  bond 
as  a  collateral  security,  with  the  following  memorandum,  signed  by 
Henry  Jordan : 

"  I  hereby  undertake,  when  called  upon  so  to  do,  at  the  expira- 
tion of  six  months  from  the  date  hereof,  to  assign  to  Alexander 
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Meux        Bell,  of  &c.,  his  executors,  administrators,  or  assigns,  a  certain 

Bell.        bond  or  obligation  in  writing,  from  Meux  &  Co.  to  Miss  Jeflferies, 

which  bond  is  my  property  by  right  of  marriage.     The  above  sum 

of  8,000Z.  was  taken  by  Messrs.  Meux  &  Co.,  at  the  time  of  the 

4  per  cents,  being  reduced,  in  1824.     Dated  24th  July,  1832. 

**  Henry  Jordan. 
**  Witness,  Edmund  Coates." 

It  did  not  appear  by  what  means  the  bond  and  the  settlement 
were  abstracted  from  the  possession  of  the  trustees,  and  came  to 
the  possession  of  Henry  Jordan. 

Before  the  acceptance  given  by  Henry  Jordan  for  the  sum  of 
7,000/.  had  become  due,  Alexander  Bell  agreed  to  defer  the  payment 
of  it  until  the  7th  of  March,  1833 ;  on  which  day  it  was  presented 
and  dishonoured.  On  the  same  day,  Alexander  Bell,  by  his 
solicitor,  gave  notice  to  the  obligors  that  he  had  possession  of  the 
bond,  and  that  he  claimed  to  have  a  lien  upon  the  same  for  the 
sum  of  7,000Z.  and  interest. 

Proceedings  at  law  having  been  commenced  against  the  plaintiflFs, 
the  obligors,  to  recover  the  money  due  upon  the  bond,  they  filed 
their  bill  of  interpleader  against  Alexander  Bell,  Henry  Jordan, 
Mary  Benson  Jordan,  his  wife,  and  the  children  of  the  marriage, 
[  *77  ]  and  *Thoma8  Benson,  Starling  Benson,  and  Richard  Jordan,  the 
surviving  trustees  of  the  second  settlement ;  and  by  an  order  in  the 
cause,  made  the  31st  of  January,  1834,  the  sum  of  8,000/.,  and 
interest  from  the  5th  of  January,  1833,  was  brought  into  Court, 
and  the  dividends  from  time  to  time  ordered  to  be  laid  out ;  and  an 
injunction  was  awarded  to  restrain  the  defendants  from  bringing 
or  prosecuting  any  action  or  actions  against  the  plaintiffs  for  the 
monies  secured  by  the  bond  ;  and  also  to  restrain  the  defendants, 
Thomas  Benson,  Starling  Benson,  and  Richard  Jordan,  from  pro- 
secuting an  action  of  trover  commenced  by  them  against  Alexander 
Bell ;  and  the  bond  was  ordered  to  be  deposited  with  the  plaintiff 's 
clerk  in  Court. 

By  the  decree  made  the  12th  of  July,  1836,  by  the  Vicb-Chancellor 
OF  England,  a  reference  was  directed  to  inquire  whether,  on  or 
before  the  24th  of  July,  1832,  Thomas  Starling  Benson  knew  of  the 
settlement  of  the])ond,  the  defendant,  Alexander  Bell,  not  admitting 
that  Thomas  Starling  Benson  had  notice  of  such  settlement ;  and 
the  plaintiff's  costs  were  ordered  to  be  taxed  and  paid  without 
reference  to  the  question  by  whom  they  were  to  be  ultimately  borne. 
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Alexander  Bell  appealed  from  so  much  of  the  decree  as  directed  Msux 
the  inquiry,  and,  on  the  7th  of  July,  1837,  that  part  of  the  order  was  be^ll. 
reversed  ;  and  it  was  referred  to  the  Master  to  inquire  who  was  or 
were,  on  the  23rd  of  July,  1832,  entitled  to  the  bond,  and  the 
money  secured  thereby  ;  and  how  such  person  or  persons  became 
so  entitled ;  and  under  what  circumstances  the  bond  came  into  the 
possession  of  Alexander  Bell. 

The  Master,  by  his  report,  certified  that  he  had  been  *attended  [  *78  ] 
by  the  respective  counsel  and  solicitors  on  behalf  of  the  defendants, 
the  parties  entitled  under  the  second  settlement,  and  the  defendant, 
Alexander  Bell ;  and  he  found  that  the  bond  and  settlements  were 
duly  executed  by  the  several  parties  thereto.  The  Master,  then, 
after  stating  that  the  several  witnesses  mentioned  in  the  report 
had  deposed  to  certain  facts  thereby  set  forth,  found,  that,  on  the 
23rd  of  July,  1832,  Thomas  Benson,  Starling  Benson,  and  Eichard 
Jordan,  as  the  surviving  trustees  named  under  the  second  settle- 
ment of  the  31st  October,  1825,  were  entitled  to  the  bond  and  the 
monies  secured  thereby;  and  that  the  persons  then  beneficially 
entitled  thereto,  were  the  persons  named  in  the  trusts  of  the  said 
settlement ;  and  he  found  that  the  bond  came  into  the  possession 
of  Alexander  Bell,  by  the  delivery  to  him  of  the  same  by  Henry 
Jordan,  as  a  collateral  security  for  the  sum  of  7,000Z.,  advanced 
by  him  to  Henry  Jordan,  under  the  circumstances  stated  in  the 
evidence  thereinbefore  referred  to. 

Upon  the  hearing  of  the  cause,  the  depositions  referred  to  in  the 
report  were  read,  and  the  facts  in  the  foregoing  statement  appeared 
upon  such  depositions.  No  exception  was  taken  to  the  report,  and 
the  cause  now  came  on  for  further  directions. 

Mr.  Temple  and  Mr.  Tennant  for  Mrs.  Jordan,  and  the  children 
of  the  marriage : 

The  case  of  the  defendant  Bell  is  that  of  a  purchaser  of  property 
which,  on  the  face  of  it,  appeared  to  have  been  the  property  of  an 
unmarried  woman,  who  had  subsequently  married  ;  knowing  more- 
over, that  there  was  a  settlement  upon  the  marriage,  and  that  one 
of  the  trustees  of  that  settlement  was  also  one  of  the  obligors  *of  [  •rg  ] 
the  bond.  The  value  of  the  property — the  length  of  time  during 
which  it  had  remained  on  the  same  investment— and  every  circum- 
stance attending  the  transaction,  ought  to  have  suggested  to  a 
purchaser  of  common  prudence,  the  propriety  of  enquiry  of  the 
legal  depositaries  of  the  fund,  before  he  advanced  bis  money.    The 
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Mkuz        absence  of  such  enquiries  can  be  attributed  only  to  what  the  Court 

mm 

Bell.  will  consider  as  wilful  blindness.  It  is  such  laches  as  in  a  court 
of  equity  amounts  to  fraud.  The  total  omission  of  all  reference  to 
this  large  sum  of  money,  in  the  settlement  of  the  real  estate  which 
was  produced,  was  of  itself  sufficient  to  suggest  the  fact,  that  there 
must  be  another  settlement,  applicable  to  the  personal  estate,  which 
was  not  produced ;  for  according  to  the  practice  of  conveyancers,  if 
the' money  secured  by  this  bond  had  been  intended  to  be  given  to 
the  husband,  that  fact  would  have  been  noticed  in  the  settlement 
of  the  real  estate.     *     *     * 

[  80  ]  Mr.  Sharpe  and  Mr,  Ellison,  for  the  defendant.  Bell : 

[  81  ]  *     *    In  the  absence  of  any  thing  amounting  to  notice  by  the 

trustees  of  the  settlement,  at  least  until  after  notice  was  given  by 
the  defendant,  Bell,  the  latter  is  the  first  incumbrancer  who  has 
completed  his  title,  and  he  is,  therefore,  entitled  to  the  benefit  of 
the  rule  qui  prior  est  in  tempm^e  potior  est  in  jure.  He  has,  in  fact, 
more  than  mere  priority  in  time;  for,  until  this  Court  interposed,  he 

[  *82  ]  had  actual  possession  of  the  bond :  the  *Court  will  not  interfere 
to  deprive  a  bond  fide  purchaser,  without  notice  of  any  prior  incum- 
brance, of  the  benefit  of  that  possession:  Head  v.  Egerton(\). 
[They  also  cited  Foster  v.  Cockerell  (2) ;  Evans  v.  Bicknell  (3) ;  Ex 
parte  Kensington  (4) ;  Harrington  v.  Price  (5) ;  and  other  cases.] 

Mr.  Barge,  Mr.  Teed,  Mr.  Bacon,  and  Mr.  Messiter,  for  the 
trustees,  were  heard  only  on  the  question  of  costs : 

There  is  no  evidence  that  the  trustees  are  in  any  respect  blame- 
able.  They  are  entitled,  therefore,  to  their  casts  either  against  the 
unsuccessful  claimant,  or  out  of  the  fund.  The  report  was  made  in 
the  absence  of  the  trustees,  the  Master  having  decided  that  they 
were  unnecessary  parties  to  the  inquiry  ;  and  it  must,  therefore,  be 
taken  most  strongly  in  their  favour. 

Mr.  2'emple,  in  reply.     *     *     * 

Dec.  14.       The  Vice- Chancellor  [after  making  some  preliminary  observations 
r~  upon  cases  which  preceded  the  establishment  of  the  rule  in 

Dearie  v.  Hall,  said] : 

[  84  ]  I  conceive  it  to  be  now  clearly  decided,  by  the  cases  of  Dearie 

(1)  3  P.  Wms.  280.  (4)  13  R.  R.  32  (2  V.  &  B.  83). 

(2)  39  R.  R.  24  (3  Gl.  &  Fin.  456).  (5)  37  R.  R.  374  (3  B.  &  Ad.  170). 

(3)  5  R.  R.  245  (6  Ves.  174). 
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V.   Hall{i)^   Loveridge  v.   Cooper  (2)^   and  Foster  v.   Cockerell  {s),        Meux 
that  if  a  hand  fide  incumbrancer  upon  a  fund,  the  legal  interest  in        bell. 
which  is  in  a  trustee,  gives  notice  of  his  incumbrance  to  the  trustee, 
and  neither  the  incumbrancer  giving  the  notice,  nor  the  trustee  at 
the  time  of  such  notice  being  given,  has  notice  of  any  prior  incum- 
brance affecting  the  fund,  the  incumbrancer  giving  such  notice,  so 
long  as  the  circumstances  of  the  case  remain  unaltered,  will  be 
entitled  to  priority  over  a  prior  incumbrancer  upon  the  fund,  who 
has  omitted  or  neglected  to  give  notice  of  his  incumbrance,  although 
*the  puisne  incumbrancer  may  have  advanced  his  money  without       [  *^5  ] 
making  any  previous  inquiries  of  the  trustee. 

In  the  absence  of  notice,  the  party  claiming  the  prior  incum- 
brance has  not  perfected  his  title.  In  a  case  where  there  cannot 
be  an  actual  transfer  of  the  subject,  he  must  do  all  that  is  in  his 
power ;  and  if  he  fails  to  do  this,  and  another  person  takes  an 
incumbrance,  and  gives  notice,  the  second  person  has  acquired  a 
perfect  assignment,  whilst  the  first  equitable  assignment  is 
imperfect. 

The  case  of  Foster  v.  Cockerell,  for  the  first  time,  I  believe,  called 
for  direct  adjudication  on  the  question,  whether  the  omission  of 
the  second  incumbrancer  to  make  the  inquiry  was  to  be  treated  as 
an  objection  of  substance  or  not.  In  Dearie  v.  Hall,  there  having 
been,  in  fact,  an  inquiry,  the  reasoning  of  Sir  Thomas  Plumer  was 
rather  an  exposition  of  what  he  thought  the  doctrine  of  law  to  be, 
than  a  direct  adjudication  on  the  point.  In  the  case  of  Foster  v. 
Cifckerelly  the  Lord  Chancellor,  in  moving  the  judgment  of  the 
House  of  Lords,  adverts  and  assents  to  the  principle  that  a  party, 
until  he  gives  notice  to  the  trustee,  has  not  done  every  thing  in  his 
power,  and  which  is  necessary  to  complete  his  title.  The  reasoning 
of  Sir  Thomas  Plumer,  that  the  first  incumbrancer,  by  omitting  to 
give  notice,  has  not  acquired  that  which,  in  equity,  is  equivalent  to 
possession  at  law,  and,  therefore,  his  security  is  not  perfected,  is 
directly  affirmed  by  the  House  of  Lords,  in  a  case  where  the  very 
point  was  argued,  and  the  distinction  with  regard  to  inquiry  taken 
by  counsel  at  the  Bar ;  and  where  no  inquiry  was  made,  the  second 
incumbrancer  was  preferred  to  the  first,  on  the  ground  that  the 
first  incumbrancer  had  not  perfected  his  security. 

I  think  these  decisions  are  founded  on  principle.     The  omission  of        [  86  ] 
the  puisne  incumbrancer  to  make  inquiry  cannot  be  material  where 

(1)  27  R.  B.  1  (8  Russ.  1).  (3)  39  E.  B.  24  (3  CI.  &  Fin.  456). 

(2)  27  B.  B.  1,  12  (3  Bnss.  1,  30). 
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Hbuz       inquiry  into  the  circamstances  of  the  case  could  not  have  led  to  a 

Bell.        knowledge  of  the  prior  incumbrance. 

The  question  is,  whether  the  inquiry,  if  it  had  been  made,  would 
or  would  not  have  informed  the  puisne  incumbrancer  of  any 
material  fact  affecting  his  interests.  If  his  conduct  would  have 
been  the  same,  whether  he  had  made  the  inquiry  or  not,  the 
omission  of  the  inquiry  cannot  be  a  reason  for  depriving  him  of  the 
benefit  of  his  subsequent  vigilance. 

The  only  suggestion  which,  it  appears  to  me,  can  be  made  in 
answer  to  this  view  of  the  question,  is,  that  if  the  puisne  incum- 
brancer has  not  made  any  inquiry,  he  has  not,  in  point  of  fact,  been 
deceived  or  injured  by  the  neglect  or  omission  of  the  prior  incum- 
brancer. But  there  is  a  fallacy  in  that  way  of  stating  the  case.  If 
the  puisne  incumbrancer  advances  his  money  hond  fide,  without 
inquiry,  it  must  be  presumed  that  he  would  equally  have  advanced 
it  after  inquiry,  the  result  of  which  would  have  negatived  the 
existence  of  any  prior  incumbrance.  The  injury  he  sustains,  and 
which  gives  him  priority,  is  ex  post  facto.  If,  after  advancing  his 
money,  he  is  informed  that  there  is  a  prior  incumbrance,  he  will 
immediately  use  diligence  to  get  in  or  secure  his  property.  If,  on 
the  other  hand,  he  is  not  told,  when  he  gives  the  notice,  that  there 
is  a  previous  incumbrance,  he  is  led  to  suppose  that  his  security  is 
good  ;  he  relies  upon  it,  and  he  is  injured  in  having  placed  such 
reliance  upon  it,  if  it  should  appear  that  there  is  a  prior  incum- 
brance. The  notice,  which,  when  it  is  given,  has  the  effect  o! 
inquiry,  is  given  either  at  the  time  the  money  is  advanced,  or 

[  *87  ]  afterwards,  and  the  only  distinction  *between  the  two  cases  is  a 
distinction  between  a  party  who  advances  money  at  the  time  o! 
taking  a  security,  and  a  party  who  takes  a  security  for  an  ante- 
cedent debt.  The  notice  which  the  puisne  incumbrancer  gives 
converts  the  trustee  of  the  fund  into  a  trustee  for  the  party  giving 
the  notice :  Dearie  v.  Hall.  The  credit  which  the  puisne  incum- 
brancer gives  to  the  fund  after  the  notice,  is  as  good  a  consideration 
as  that  of  any  other  creditor  who  takes  a  security  for  an  antecedent 
debt,  which  is  clearly  sufficient:  PUunb  v.  Fluitt{i).  And  the 
puisne  incumbrancer  has  a  better  equity  than  the  earlier  incum- 
brancer, because  the  former  by  notice  to  the  trustee  has  perfected 
his  equitable  title,  which  the  latter,  by  omitting  or  neglecting  to 
give  notice,  has  not  done. 

The  next  question  which  has  been  suggested  is>  whether  the  first 

(1)  3  R.  B.  605  (2  Anst  432,  n.). 
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incumbrancer,  in  order  to  perfect  his  security,  must,  where  there  Meux 
are  several  trustees,  give  notice  to  all  of  them  ?  If  notice  to  all  is  beli«. 
not  necessary,  I  am  unable  to  discern  upon  what  principle  notice  to 
one  can  be  deemed  insufficient.  If  the  case  of  Smith  v.  Smith  has 
determined  that  notice  to  one  trustee  is  sufficient,  I  should  not 
exercise  a  sound  discretion,  if  I  were  to  create  any  doubt  upon  that 
point. 

Another  question  is  on  the  nature  of  the  notice.  It  was  said,  in 
argument,  that  it  did  not  appear  that  the  notice  was  given  for  the 
purpose  of  affecting  the  trustee  with  notice  of  the  settlement.  If 
the  trustee  had  said,  that  the  fact  came  to  his  knowledge  in  one 
transaction,  and  he  had  forgotten  it  at  the  time  of  the  other,  there 
might  be  reason  for  the  distinction  which  has  been  attempted  to  be 
made,  with  regard  to  the  ^manner  in  which  the  trustee  gained  his  [  *88  ] 
information.  In  such  a  case,  there  might  be  a  distinction  between 
knowledge  which  is  the  result  of  express  and  pointed  instruction, 
and  notice  which  is  derived  from  casual  information.  If  the 
trustee  has  actual  knowledge  at  the  time  the  transaction  takes 
place,  I  have  always  understood  the  principle  of  law  to  be,  that 
what  a  man  knows  for  one  purpose  he  knows  for  all ;  and  you  do 
not  inquire  whether  he  learnt  it  in  one  character  or  in  another. 

In  the  case  of  Smith  v.  Smith  (i),  George  Robert  Smith,  who  had 
married  a  daughter  of  Mr.  Maberly,  had  advanced  monies  to  him, 
and  had  taken  an  assignment  of  Mr.  Maberly's  life-interest  in 
certain  stock  under  his  marriage  settlement.  John  Smith,  his 
uncle,  one  of  the  trustees  of  the  fund,  was,  in  conversation  only, 
informed  by  George  Robert  Smith  of  the  fact  of  his  having  obtained 
a  security  on  the  fund  ;  and  John  Smith,  therefore,  deposing  to  the 
fact  that  he  knew  it,  the  Court  in  effect  said,  if  a  trustee  knows  it, — 
however  he  might  have  learnt  it, — the  second  incumbrancer  would 
have  been  safe  if  he  had  made  the  inquiry. 

In  Timson  v.  liamshottom  (2),  there  were  several  trustees  and 
executors :  a  son  of  one  of  them  sold  or  mortgaged  his  interest  in 
part  of  the  property  to  his  father.  The  father  died,  and  then  the 
question  was,  whether  the  surviving  executor,  who  never,  in  fact, 
had  heard  of  the  dealings  with  the  father,  was  to  be  taken  to  have 
notice  of  that  transaction,  as  a  conclusion  of  law.  The  Master  of 
THE  Rolls  held,  notice  to  one  executor  of  that  transaction,  was  not 
notice  to  all ;  and  having  got  rid  of  the  technical  objection,  that 
notice  to  one,  is  notice  to  all,  the  question  was  reduced  to  this  :  *at       [  *S9  ] 

(1)  39  R.  B.  762  (2  Cr.  &  M.  231).  (2)  44  R.  R.  183  (2  Keen,  3a). 
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Mkdx  the  time  when  the  second  incumbrancer  took  his  security,  was  there 
Bbll.  ai^y  person  living  who  had  notice  of  the  prior  incumbrance  being 
created?  The  Court,  in  that  case,  had  ascertained,  that,  if  the 
party  had  made  inquiry,  he  would  have  obtained  no  information 
whatever  as  to  the  fact  of  a  prior  incumbrance.  It  appeared  that 
the  trustees  or  executors,  in  point  of  law,  were  not  affected  con- 
structively by  the  notice  given  to  a  deceased  co-executor,  and  there 
being  no  notice,  in  fact.  Lord  Lanqdale  has  added  the  'height  of  his 
authority  to  the  former  decision  of  Sir  John  Leach,  in  Foster  v. 
Blackstone,  confirmed  by  the  House  of  Lords  (i),  that  the  inquiry  is 
perfectly  immaterial,  if,  in  point  of  fact,  at  the  time  of  the  inquiry, 
there  is  no  existing  notice  ;  and  that  I  conceive  to  be  the  law  of  the 
Court  on  the  subject. 

Taking  this  principle  as  the  basis,  if,  on  examining  what  appears 
in  the  Master's  report,  and  also  the  cases  as  to  notice,  I  find  that 
notice  of  the  settlement  has  been  communicated  to  one  of  the 
obligors,  my  opinion  is,  that  the  decision  must  be  in  favour  of  the 
parties  claiming  under  the  settlement. 

It  has  been  argued,  that  Mr.  Bell  had  a  legal  right  or  a  legal 
advantage  in  the  possession  of  the  bond  ;  and  where  that  is  so,  it  is 
said,  on  the  authority  of  Head  v.  Ef/erton,  the  Court  will  take  no 
step  to  deprive  him  of  that  right  or  advantage.  In  that  case,  the 
Court  said  that  there  was  no  equity  to  take  from  a  second  mortgagee 
the  title-deeds,  which  the  first  mortgagee  had  incautiously  per- 
mitted the  mortgagor  to  pledge  a  second  time.  The  same  principle 
has  been  repeatedly  affirmed  (2).  It  does  not  follow,  because  the 
[  *90  ]  mortgagee  has  not  the  ^estate  for  which  his  money  was  paid,  that 
the  title-deeds  are,  therefore,  of  no  value  to  him.  If  the  con- 
sequence of  Mr.  Bell  having  this  bond  in  his  possession  would  have 
been  to  prevent  the  persons  entitled  in  equity  from  using,  either 
under  a  power  in  the  assignment,  or  under  the  direction  of  this 
Court,  in  the  name  of  the  obligee,  in  an  action  to  recover  on  the 
bond ;  or,  if  they  would  have  been  unable  to  recover  on  the  bond 
without  producing  it,  and  there  were  no  means  of  obtaining  the 
production  of  it  by  Mr.  Bell,  by  calling  him  as  a  witness,  or  other- 
wise, there  might  be  a  difficulty.  There  is,  however,  no  doubt  that 
a  party  may  recover  on  a  bond,  without  the  bond  being  produced 
in  a  court  of  law.  If  both  of  the  claimants  of  the  fund  could  have 
sustained   their  title  at   law,   possession   could    only  have    been 

(1)  Uuder    the    title    of    Foster  v.  (2)  See  nW/u;y»v. /.«<-,  7  R,  R.  142— 

CocktrtUy  39  R.  R.  24  (3  CI.  &  Fin.  456).      146  (9  Ves.  34,  per  Lord  Eldon). 
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recovered  by  one  of  them ;  and  if  there  had  been  no  interpleader,  Meux 
it  might  have  depended  on  the  time  or  manner  in  which  the  actions  bkll. 
were  prosecuted.  Where  both  titles  are  equitable,  the  Court  will 
not  permit  the  right  to  be  so  determined.  The  obligors  of  the  bond, 
coming,  as  they  had  a  right  to  do,  to  be  protected  from  conflicting 
actions,  have  placed  the  subject  of  the  suit  equally  out  of  the  reach 
of  both  parties.  It  is  very  different  from  a  case  where  one  pur- 
chaser has  the  estate  and  the  other  the  title-deeds.  I  do  not 
conceive  that  there  is  any  use  which  Mr.  Bell  could  make  of  the 
bond,  either  to  recover  himself,  or  to  prevent  the  other  claimants 
from  recovering.  The  case  can  only  be  determined  upon  the 
equities  of  the  parties. 

[As  to  the  question  of  notice  his  Lordship  said  that  he  would 
read  the  report  and  the  evidence  before  he  gave  his  final  opinion 
upon  the  question.] 

The  Vice-Chancellor  :  Dec.  u. 

The  subject  of  this  suit,  which  is  an  interpleading  suit,  is  a  bond         [  m  ] 
dated  the  6th  day  of  July,  1824,  by  which  certain  persons,  including 
Thomas  Starling  Benson,  became  jointly  anJ  severally  bound  to  Mary 
Jefferies,  now  Mary  Jordan,  in  the  penal  sum  of  16,000i.,  with  a  con- 
dition for  making  the  bond  void  on  payment  of  8,000/.  and  interest. 

Upon  the  marriage  of  Mary  Jefferies  with  Henry  Jordan  in  the 
month  of  October,  1825,  the  bond  was  assigned  to  trustees  upon 
trusts,  in  which  Mary  Jordan  and  her  children,  who,  together,  con- 
stitute one  class  of  defendants  in  this  suit,  are  interested ;  Henry 
Jordan,  the  husband,  also  taking  a  life  interest  in  the  money 
secured  by  the  bond,  intermediate  between  the  life  interest  of  [the 
ivife  and  the  interests  ofj  (i)  the  children. 

The  bond,  by  means  which  do  not  appear,  came  into  the 
possession  of  Henry  Jordan  ;  and  in  the  year  1832,  *the  defendant 
Bell  advanced  money  to  Henry  Jordan  upon  the  security,  (amongst  [  ♦Oo  ] 
other  property),  of  the  bond  in  question,  upon  the  faith  of  a  repre- 
sentation made  by  Henry  Jordan  to  the  defendant  Bell,  that  his 
wife's  real  estate  had  been  settled  upon  her  and  her  children,  and 
that  the  bond  had  become  his  (Henry  Jordan's)  property.  To  con- 
firm the  truth  of  this  statement,  Henry  Jordan  produced  to  Bell  a 
settlement  made  on  his  marriage  with  the  defendant  Mary  Benson 

(1)  Thet!e  words,  which  we  find  in-      us,   appear    to    be    required    by   the 
aerted  in  M.S.  by  an  unknown  hand      context. — F.  P. 
in  the  copy  of  the  original  repoii  before 
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Meux  Jordan,  containing  a  settlement  of  her  real  estate  upon  herself  and 
Bell.  her  children,  and  which  Henry  Jordan,  contrary  to  the  truth, 
represented  to  Bell  to  have  been  the  only  settlement  made  upon 
the  marriage.  Upon  the  credit  given  by  Bell  to  this  statement, 
and  after  some  further  inquiries  which  Bell  made  respecting  Jordan's 
character,  but  without  any  inquiries  by  Bell  of  the  obligors  in  the 
bond,  the  money  was  advanced  by  Bell  to  Henry  Jordan, 

In  the  month  of  March,  1883,  Bell,  by  his  solicitor,  gave  notice 
of  his  security  to  the  obligors  of  the  bond  ;  and  the  question  in  the 
cause  is,  whether  the  better  equitable  title  to  the  money  secured  by 
the  bond  is  in  Mrs.  Jordan  and  her  children,  or  in  the  defendant  Bell. 
The  question  upon  which  I  reserved  my  judgment,  and  the  only 
question  now  before  me,  is,  whether  at  the  time  when  Mr.  Bell  gave 
notice  of  his  incumbrance  to  the  obligors  in  the  bond,  such  a  notice 
of  the  marriage  settlement  of  Mrs.  Jordan  had  been  given  to  the 
obligors,  or  any  of  them,  as  would  deprive  Mr.  Bell  of  the  benefit  of 
the  rule  of  law  which  I  stated  on  a  former  day. 
[  *96  J  In  the  Master's  report,  which  I  have  referred  to  for  *the  purpose 

of  finding  the  answer  to  this  question,  I  find  the  evidence  of  Mr. 
Thomas  Starling  Benson,  one  of  the  obligors,  who  deposes  that  he 
had  notice  at  the  time  of  Mrs.  Jordan's  marriage  that  the  bond  was 
settled  upon  her  and  her  children.  This  testimony  is  direct  and 
positive.  I  see  no  reason  for  questioning  its  credibility,  and  it  is 
unopposed  by  any  conflicting  evidence. 

If,  in  order  to  come  to  a  conclusion  in  this  cause  upon  the 
question  of  notice,  it  were  necessary  to  fix  the  other  obligors  in  the 
bond  with  notice,  I  should  have  great  difiiculty  in  acting  upon 
the  Master's  report  as  it  now  stands.  But  being  of  opinion  that  the 
notice  which  Mr.  Thomas  Starling  Benson,  one  of  the  obligors  in 
the  bond,  is  thus  proved  to  have  had  of  the  marriage  settlement,  is 
sufficient  to  enable  me  to  decide  this  cause,  I  am  enabled  to  proceed 
without  further  inquiry. 

In  Smith  v.  Smith  (i),  the  full  Court  of  Exchequer,  of  which  the 
present  Lord  Chancellor  was  then  the  head,  decided  the  very 
point  of  notice  which  arises  in  this  case.  By  that  decision  I  should 
probably  feel  myself  bound,  even  if  I  doubted  its  correctness.  But 
for  the  reasons  given  in  the  judgment  in  that  case,  my  individual 
opinion  approves  the  principle  upon  which  the  case  was  decided,  and 
those  reasons  admit  of  no  distinction  between  a  joint  bond  and  one 
which  is  joint  and  several. 

(J)  39  R.  E.  762  (2  I'r.  &  M.  231). 
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The  case  of  Smith  v.  Smith  does  not  impeach,  nor  is  it  impeached  Meux 
by  the  case  of  Timson  v.  llamshottom  (i).  In  Smith  v.  Smith,  the  Court  Bell. 
of  Exchequer  decided  that  notice  to  one  trustee  was  sufficient,  at 
least  so  long  as  that  trustee  lived,  and  the  circumstances  of  the  case 
remained  unaltered.  The  reason  why  notice  to  one  was  *held  [  '^7  ] 
sufficient  was,  because  nothing  less  than  inquiry  of  all  the  trustees 
would  satisfy  a  prudent  inquirer.  Inquiry  of  all  would,  in  the 
circumstances  of  that  case,  have  led  the  inquirer  to  a  know- 
ledge of  the  prior  incumbrance,  and  the  property,  therefore,  was 
not  in  the  order  and  disposition  of  Mr.  Maberly.  The  Court  did 
not  decide,  that  if  the  trustee,  to  whom  alone  notice  was  given,  had 
died  before  Mr.  Maberly 's  bankruptcy,  and  no  new  notice  had  been 
given  before  the  bankruptcy,  the  property  would  not  have  again 
fallen  into  the  order  and  disposition  of  Mr.  Maberly ;  nor,  I  con- 
ceive, could  such  a  proposition  be  maintained ;  for,  in  the  altered 
circumstances  which  the  death  of  the  trustee,  who  alone  had 
notice,  would  have  introduced,  inquiry  of  all  the  existing  trustees 
would  not  have  led  the  inquirer  to  a  knowledge  of  the  previous 
incumbrance,  and  the  reasoning  of  the  Court  in  Smith  v.  Smith 
would  no  longer  apply.  Timson  v.  Kamsbottom  supports  this  reason- 
ing, and  leaves  Smith  v.  Smith  untouched.  Lord  Lanodale  did  not 
there  decide,  that,  if  the  trustee  or  executor,  who  in  that  case  had 
notice,  had  been  living  at  the  time  when  the  second  incumbrancer 
gave  notice  of  his  incumbrance,  the  notice  which  that  trustee  or 
executor  had,  would  not,  in  such  circumstances,  have  been 
sufficient.  He  decided  only,  that  there  was  no  sufficient  notice  of 
the  first  incumbrance  at  the  time  when  notice  of  the  second  incum- 
brance was  given :  and,  undoubtedly,  at  that  time  there  was  no 
sufficient  notice  of  the  prior  incumbrance,  for  inquiry  of  all  the 
then  existing  trustees  would  have  been  unavailing.  Both  the  cases 
treat  the  question  of  notice,  as  such  a  question  ought  to  be  treated, 
— ^as  a  question  of  substance.  In  Smith  v.  Smith,  inquiry  would,  in 
the  circumstances  of  that  case,  have  led  to  a  knowledge  of  the  prior 
incumbrance,  and  the  notice  was,  therefore,  properly  held  sufficient. 
In  Timson  v.  Ramshottom,  inquiry  would  not  have  led  to  a  know- 
ledge of  the  j)rior  incumbrance,  and  the  notice  was  properly  held 
insufficient.  *I  entirely  concur  in  the  principle  of  both  those  [  '98  ] 
decisions. 

My  judgment  in  this  case  must,  therefore,  be  in  favour  of  Mrs. 
Jordan  and  her  children,  except  to  the  extent  of  Henry  Jordan's 

(1)  44  R.  R.  183  (2  Keen,  ao). 
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interest,  if  he  should  survive  his  wife.     To  this  extent  Mr,  Bell  has 
a  lien  upon  the  fund. 

The  only  question  which  remains  to  be  decided  is,  by  whom  the 
costs  of  this  case  are  to  be  borne.  If  Henry  Jordan  were  here  and 
of  ability  to  bear  those  costs,  there  would,  of  course,  be  no  question 
as  to  the  party  upon  whom  the  expenses  occasioned  by  his  iniquities 
would  be  thrown.  I  cannot  throw  them  upon  the  fund,  for  that 
would  be  to  make  the  wife  and  children  of  Henry  Jordan  pay  for  his 
transgressions.  I  cannot  give  Mr.  Bell  his  costs,  because,  inde- 
pendently of  his  failing  in  his  suit,  he  cannot  allege  that  he  was 
originally  induced  to  part  with  his  money  upon  a  security  to  which 
the  possible  negligence  of  the  trustees  or  some  of  the  trustees  of  the 
settlement  gave  a  false  credit,  for  inquiry  at  the  time  of  advancing 
his  money  would  have  saved  him  from  the  loss  to  which  my  present 
decision  will  subject  him.  I  cannot,  upon  the  evidence  now  before 
me,  acquit  the  trustees  of  the  settlement  of  all  possible  blame  in  the 
transaction  ;  for,  upon  the  evidence  before  me,  it  is  wholly  unex- 
plained how  the  bond  and  settlement  of  the  real  estate  came  into 
Henry  Jordan's  hands.  I  must,  in  respect  of  costs,  do  that  which 
Sir  Thomas  Plumer  did  in  Dearie  v.  Hall,  give  no  costs  between  the 
co-defendants  Bell  on  the  one  side,  and  the  Jordans  on  the  other. 
The  plaintiffs  must  have  their  costs  out  of  the  fund.  ^  This  order 
will  not  prejudice  the  claim  of  the  trustees  of  the  settlement  to  have 
their  costs  out  of  the  trust  fund,  if  they  can  show  that  the  bond 
and  settlement  got  into  Henry  Jordan's  possession  without  their 
default.  I  desire  to  be  distinctly  understood  as  giving  no  opinion 
unfavourable  to  the  right  of  the  trustees  to  receive  their  costs. 


1841. 

Dtr.  15,  16, 
17,  24. 

W I  ORAM, 
V.-Cl. 

[176] 


BLAKESLEY  v.   WHIELDON. 

(1  Hare,  17r>— 183;  S.  G.  11  L.  J.  Ch.  164.) 

In  a  coDtqict  for  sale  of  the  minerals  under  a  given  quantitj'  of  surface, 
at  a  certain  price,  payable  by  instalments,  the  times  of  payment  to  be 
accelemted  if  more  than  a  certain  quantity  of  minerals  should  be  gotten 
from  time  to  time,  the  vendor  impliedly  reserves  the  jwwer  of  entering  and 
inspecting  the  mines,  to  ascertain  the  quantitj^  of  minerals  from  time  to  time 
gotten  therefrom ;  and  the  vendor  is  entitled  to  a  sjjecific  performance  of  the 
contract,  with  a  covenant  reserving  such  jwwer  in  the  conveyance. 

The  plaintiff  and  the  defendant  entered  into  a  contract  in  the 
following  terms : 

"  Memorandum  of  an  agreement  made  this  6th  day  of  April, 
1838,  between  Charles  Blakesley,  of  &c.,  of  the  one  part,  and 
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George  Whieldon,  of  &c.,  of  the  other  part,  as  follows,  nataely,  the  Blakksley 
said  Charles  Blakesley  agrees  to  sell,  and  the  said  George  Whieldon  whieldok. 
agrees  to  purchase,  all  the  coal-mines  and  minerals  lying  under 
two  fields,  situated  in  the  parish  of  Exhall,  in  the  county  of 
Warwick,  (description  and  boundaries),  and  which  contain  twelve 
acres,  at  or  for  the  price  of  350/.  per  acre,  with  full  power  for  the 
said  George  Whieldon,  his  servants,  and  workmen,  to  enter  upon 
the  surface,  and  to  search  for,  dig,  bore,  sink,  and  use  every  other 
means  necessary  for  getting,  raising,  and  selling  the  said  mines  and 
minerals,  paying  all  reasonable  compensation  to  the  occupier  of  the 
said  two  fields  for  any  damage  that  may  be  done  to  the  surface 
thereof  by  such  digging,  boring,  sinking,  &c.  And  it  is  hereby 
further  agreed,  by  and  between  the  said  parties  hereto,  that  the 
said  George  Whieldon  shall  pay  down,  on  the  execution  of  the  con- 
veyance, the  sum  of  850/.,  being  the  price  of  one  acre  of  the  said 
mines  and  minerals ;  and  the  like  sum  of  850/.  at  the  least,  at  the 
end  of  every  succeeding  year,  till  the  whole  of  the  said  twelve  acres 
of  mines  and  minerals  shall  be  paid  for,  whether  the  quantity  of 
one  acre  shall  be  got  and  raised  in  each  year  or  not ;  and  that,  if 
more  than  one  acre  thereof  shall  be  got  and  raised  in  any  one  year, 
then  an  additional  sum  shall  be  paid  for  such  excess,  in  the  same 
proportion  of  850/.  per  acre ;  and  if  *the  said  two  fields  do  not  [  *177  ] 
contain  so  much  surface  measure  as  twelve  acres,  then  the  deficiency 
is  to  be  made  up  from  the  next  adjoining  field  or  fields ;  and,  lastly, 
it  is  agreed,  that  the  said  Charles  Blakesley  shall,  at  his  own 
expense,  make  out  a  good  title  to  the  said  mines  and  minerals,  and 
deliver  an  abstract  thereof  to  the  said  George  Whieldon  as  soon  as 
may  be;  and  that  the  said  George  Whieldon  shall  pay  for  the 
conveyance  of  the  said  mines  and  minerals. 

(Signed)  '*  Chakles  Blakesley, 

"  George  Whieldon." 

Dififerences  subsequently  arose  between  the  parties  in  settling  the 
draft  of  the  deed  by  which  the  contract  was  to  be  carried  into 
effect ;  and  these  were  ultimately  reduced  to  one  question,  namely, 
whether  the  plaintiff  should  have  power  to  go  down  any  of  the 
mines  of  the  defendant,  which  might  be  necessary,  for  inspecting 
the  working  of  the  mines  comprised  in  the  contract ;  or  whether 
the  power,  if  granted,  should  not  be  confined  to  the  mere  reserva- 
tion of  a  right  to  descend  any  pits  or  shafts  sunk  on  the  land  over 
the  demised  mines.    The  defendant  declined  to  execute  a  deed 
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nLAKESLEY  giving  the  plaintiff  any  power  to  descend,  for  the  purpose  of  inspec- 
Whibldon.  tion,  any  pits  or  shafts  not  upon  the  land  over  the  mines,  which  he 
had  contracted  to  purchase  from  the  plaintiff. 

The  bill  was  filed  in  March,  1839,  and  stated,  that  the  defendant 
was  owner  of  certain  mines  contiguous  to  the. mines  contracted  to 
be  purchased  by  him  from  the  plaintiff ;  and  he  intended  not  to 
sink  any  pit  or  shaft  on  the  land  over  the  mines  contracted  to  be 
purchased  from  the  plaintiff,  but  to  work  the  same  by  means  of  the 
pits  or  shafts  by  which  he  worked  the  other  mines ;  that,  in  working 
[  *178  ]  his  said  mines,  the  defendant  *had  worked  over  the  boundary  of  the 
plaintiff *s  mines,  and  had  got  coal  from  them,  and  thus  entered 
into  possession,  but  had  paid  no  part  of  the  purchase-money. 

The  bill  prayed,  that  the  agreement  might  be  specifically  per- 
formed, and  that  it  might  be  declared  that  the  plaintiff  and  his 
agents  ought  to  have  a  reasonable  right  of  entry  into  the  mines 
during  such  times  as  any  part  of  the  purchase-money  should  remain 
unpaid,  and  that  it  might  be  referred  to  the  Master  to  settle  the 
draft  of  the  deed  of  conveyance  and  covenants  to  be  executed  by  the 
plaintiff  and  the  defendant  for  carrying  the  agreement  into  effect. 

The  defendant,  by  his  answer,  admitted  the  agreement,  and  that 
he  had  since  worked  the  mines  thereby  contracted  to  be  purchased. 
The  defendant  also  said,  that  he  was  very  conversant  with  the 
working  of  coals  and  other  minerals  ;  and  he  believed  that,  in  leases 
of  minerals,  or  in  sales  of  minerals,  to  be  paid  for  by  a  royalty, 
according  to  the  quantity  of  coals  or  minerals  raised  and  gotten 
from  or  out  of  the  lands  and  hereditaments  so  demised  or  sold,  it 
was  usual  to  insert  powers  authorizing  the  landlord  or  vendor,  as 
the  case  might  be,  to  enter  and  inspect  the  workings  for  such  coals 
and  minerals,  in  order  to  see  that  no  waste  was  committed,  and 
that  the  said  coals  and  other  minerals  were  worked  in  a  proper  and 
workman-like  manner ;  but  that,  in  the  purchase  of  minerals  by 
surface  measure,  no  such  power  was,  in  ordinary  cases,  given  to 
the  vendor. 

Several  witnesses,  mining  agents,  and  others,  examined  on  behalf 
of  the  plaintiff,  deposed  that  it  was  agreeable  to  the  usage  and 
[  *179  ]  custom  of  the  mining  districts  in  *that  part  of  the  county  of  Warwick, 
as  between  the  seller  and  purchaser  of  mines,  in  cases  where  the 
time  and  mode  of  the  payment  of  the  consideration  money  depended 
on  the  manner  of  working  the  minerals,  and  the  extent  to  which  the 
same  were  worked  in  each  year,  that  a  power  of  entering  into  the 
mines,  for  the  purpose  of  viewing  the  same,  should  be  reserved  to 
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the  seller.     On  behalf  of  the  defendant,  several  witnesses  deposed,    Blakesley 
that,  in  leases  and  sales  of  mines  by  ro3'alty,  the  lessor  or  vendor    whikldon. 
usually  reserved  a  power  for  a  mine  agent  to  go  down  to  inspect  the 
work,  and  see  that  the  mines  were  properly  worked  ;  but  in  a  sale 
of  mines  by  surface  measure,  they  never  knew   such   a  power 
reserved  to  the  vendor. 

Mr.  Sharpe,  and  Mr.  James  Parker^  for  the  plaintiff. 

Mr.  Botelery  and  Mr.  Cockerel!,  for  the  defendant. 

The  title  of  the  plaintifiF  to  require  the  introduction  into  the  deed, 
of  the  covenant  in  question,  was  argued,  first,  upon  the  ground  of 
whether  it  was  a  reasonable  and  necessary  covenant  for  the  pro* 
taction  of  the  interest  which  the  vendor  had  under  the  deed ; 
secondly,  upon  the  ^evidence  of  custom ;  and,  thirdly,  upon  the 
conduct  of  the  parties.  To  the  third  ground,  as  it  formed  no 
element  in  the  judgment,  it  has  not  been  thought  necessary  to  refer 
in  the  statement  of  the  case. 

The  Vice-Chancellor  :  Dec  24. 

I  abstained  from  giving  a  final  judgment  in  this  case  at  the  close 
of  the  argument,  from  the  desire  of  referring,  before  I  did  so,  to 
the  cases  that  illustrate  the  principle  by  which  my  present  decision 
must  be  governed,  *in  order  that  it  might  distinctly  appear  to  what  [  •180  ] 
extent  the  judgment  I  should  pronounce  depended  upon  general 
principles,  and  to  what  extent  it  depended  on  the  evidence  given 
in  this  cause. 

The  general  principle  of  law,  that,  where  a  person  makes  a  grant 
of  any  given  thing,  he  impliedly  grants  that  also  which  is  necessary 
to  make  the  grant  of  the  principal  subject  effectual,  does  not  admit 
of  dispute:  Pom/ret  v.  Ria'oft  {!).  And  this  principle  is  carried 
to  the  extent,  that  the  implied  grant  entitles  the  lessee  to  whatever 
is  necessary  to  the  full  enjoyment  of  the  subject  of  the  grant: 
Setihottse  v.  Christian  (2).  In  determining  what  are  usual  and 
proper  covenants  in  a  case  like  that  before  me,  regard  must  be  had 
to  the  principle  I  have  referred  to  :  for  the  reasoning  which  would 
apply  to  a  grant,  must,  in  principle,  apply  to  a  case  like  the  present, 
so  far  as  relates  to  the  right  of  the  parties  to  have  preserved  to 
them,  not  only  the  interest,  but  the  means  of  protecting  the 
interest  which  they  are  to  take.  Further  than  that  I  do  not 
consider  I  ought  to  go. 

(1)  1  Saund.  320,  and  notes.  (2)  1  R.  R.  300  (1  T.  R.  560). 
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Blakesley        In  Henderson  v.  Hay  (i),  the  question  was,  whether,  under  an 


r. 


Whteldon.    agreement  to  grant  a  lease  upon  common  and  usual  covenants,  the 
lessor  was  entitled  to  a  covenant  from  the  lessee  not  to  assign 
without  license.     Lord  Thurlow  decided,  that  the  lessor  was  not* 
so  entitled,  upon  the  ground  that  common  and  usual  covenants 
could  only  be  understood  to  mean  covenants  "  incidental  to  the 
lease."    By  the  term,  "  incidental   to  the  lease,"  I  understand 
[  'isi  ]       Lord  Thurlow  to  mean   such   covenants  as  *were  necessary  to 
protect  a  leasehold  interest,  without  affecting  its  legal  incidents, 
and  no  other  covenants.     Considerable  doubt  appears  to  have  been 
thrown  upon  this  decision  by  the  case  of  Morgan  v.  Slaughter  (2), 
and  the  case  of  Folkingham  v.  Croft  {z).    But  in  the  subsequent 
case  of  Church  v.  Brown  (4),  Lord  Eldon,  after  great  consideration, 
upheld  Lord  Thurlow's  decision  in  Henderson  v.  Hay;  and  decided, 
that  it  made  no  difference  whether  the  agreement  declared  that  the 
lease  contracted  for  was  to  contain  the  usual  and  proper  covenants 
or  not, — that,  in  every  agreement,  whether  as  to  freehold  or  lease- 
hold estate,  it  was  implied  that  there  were  to  be  usual  and  proper 
covenants, — that  both  lessor  and  lessee  would  be  entitled  to  such 
covenants  as  were  strictly  incidental  to  the  subject  of  the  agreement, 
and  to  no  others.     Speaking  of  a  covenant  to  sell  a  fee-simple 
estate,  free  from  incumbrances,  he  says — "It  is  clear  that  covenant 
carries   in  gremio^  and    in  the  bosom  of   it,  the  right  to  proper 
covenants ;  "  and  he  explains  the  reason  to  be,  that,  at  all  times, 
such  covenants  have  been  carried  into  execution  in  a  particular 
manner ;  and  he  afterwards  extends  the  reasoning  to  other  cases 
upon  the  same  principle.    In  case  of  an  agreement  for  a  lease,  with 
a  stipulation  that  the  lessee  should  keep  the  premises  in  repair,  a 
right  of  entry  was  uniformly  reserved  to  the  landlord,  as  a  right  inci- 
dental to  the  interest  reserved  to  him  by  the  agi'eement.   Covenants 
become  usual  and  proper  covenants  only  because,  by  common  consent, 
they  are  found  essential  to  perfect  the  contract  between  the  parties. 
To  apply  this  reasoning  to  the  present  case, — it  is  proved  in 
[  *182  ]      evidence  that  where  coal-mines  are  either  let  or  sold  *at  a  royalty, 
with  stipulations  as  to  the  manner  of  working  the  mines,  a  right 
of  entry  to  view  the  mines  is  reserved  to  the  lessees,  for  the  twofold 
purpose  of  seeing, — first,  in  what  manner  the  mines  are  worked  ; 
and,  secondly,  the  quantity  of  minerals  obtained.    A  covenant  or 
proviso  for  this  purpose  is  admitted  to  be  incidental  to  the  contract 

(1)  3  Br.  C.  C.  632.  (3)  4  R.  R.  84  (3  Anst.  700). 

(2)  5  R.  R.  715  (1  Esp.  8),  (4)  10  R.  R.  74  (15  Yes.  258). 
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for  such   a  lease   or   sale.     The   contract,   without  any  express    Blakesley 

stipulation,  would,  in  Lord  Eldon's  language,  carry  in  gremio,  and    whikldon. 

in  the  bosom  of   it,  the  right  of  entry,  which  was  necessary  to 

protect  the  interest* of  the  lessor  or  vendor.     How  does  the  present 

case  differ  from  that  ?    It  differs  from  it  in  this  respect  only,  that 

the  lessor  having  no  interest  in  the  manner  of  working  the  mines, 

but  having  an   interest  in   the   quantity  of  minerals  worked,  a 

question  may  arise,  whether  the  right  of  entry  to  which  he  would  be 

entitled,  if  his  interest  extended  to  both,  must  not  be  reduced  to 

such  right  of  entry  as  will  suffice  to  protect  the  single  interest  which 

he  has ;  but  his  right  to  the  incidental  covenants  as  to  that  interest 

must  remain.     In  the  absence  of  any  evidence,  but  that  to  which 

I  have  referred,  and  which  the  answer  of  Mr.  Whieldon  confesses, 

I  should  think  that  the  conclusion  I  have  stated  was  irresistible. 

The  case  does  not,  however,  rest  upon  any  conclusion  merely  so 
derived.  The  issue  distinctly  tendered  in  the  cause  by  the  plaintiff 
was,  that  the  power  of  inspection  was  an  usual  reservation  in  cases 
like  the  present.  Witnesses  have  been  examined  on  this  point  by  both 
parties,  and  the  evidence  of  the  witnesses  for  the  plaintiff, — scarcely 
more  forcible  that  that  of  the  defendant's  witnesses, — inevitably 
leads  to  the  same  conclusion.  In  fact,  all  the  evidence  proves  it. 
There  must,  therefore,  be  a  decree  for  a  specific  performance  of 
the  agreement,  giving  the  plaintiff  such  a  power  of  *entry  and  [  *^^^  1 
inspection  as  will  enable  him  to  protect  his  interest  in  the  property, 
but  not  extending  beyond  what  may  be  necessary  for  that  purpose. 

Minute  of  Decrre. — The  agreement  of  the  6th  of  April,  1838, 
to  he  specifically  performed.  The  defendant  admitting  that  he  has 
accepted  the  title,  and  the  plaintiff  waiving  all  claim  to  interest 
upon  the  instalments  of  purchase-money  remaining  unpaid,  refer 
it  to  the  Master  to  settle  the  conveyance  for  carrying  the  agree- 
ment into  effect,  in  case  the  parties  differ ;  and,  in  settling  such 
conveyance,  the  Master  is  to  insert  therein  a  clause  empowering 
the  plaintiff  and  his  agents,  at  all  reasonable  tijnes,  and  upon 
reasonable  notice,  to  enter  the  mines  in  the  pleadings  mentioned, 
and  to  inspect  and  measure  the  same,  so  far  as  from  time  to  time 
may  be  necessary,  for  the  sole  purpose  of  ascertahiing  whether  the 
quantity  of  minerals,  which  should  or  may  be  gotten  or  worked  in 
each  year,  has  exceeded,  and  how  much,  if  anything,  an  acre,  until 
the  whole  quantity  of  coal  under  the  said  twelve  acres  shall  be 
gotten  or  worked,  or  the  whole  of  the  twelve  instalments  mentioned 
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in  the  pleadings  shall  be  paid ;  and,  in  settling  the  said  convey- 
ance, the  Master  is  to  have  regard  to  the  clauses  usually  contained 
in  leases  and  sales  of  coal  at  a  royalty.  Liberty  to  the  Master  to 
state  special  circumstances.  Costs  to  be  reserved.  The  parties  to 
be  at  liberty  to  apply. 


1841. 
mtr.  6, 10. 

1842. 

Feb,  8. 


WlORAM, 
V.-C. 

[196] 

1841. 
Dec.  23,  24. 

WlORAM, 
V.-(\ 

[  251  ] 


SALKELD  V.  JOHNSTON. 

(1  Hare,  196—215;  S.  0.  11  L.  J.  Ch.  201.) 

[Reversed  on  appeal,  as  reported  in  1  Mac.  &  Gordon,  242.] 


GELDARD  v.  HOENBY  (1). 

(1  Hare,  251—253.) 

Where,  after  the  second  report,  and  day  of  payment  fixed,  in  a  foreclosure 
suit,  the  mortgagor  was  prevented  by  the  act  of  the  mortgagee  fi-om 
receiving  the  rents  of  the  property,  the  time  of  payment  was  ordered  to  be 
enlarged  for  three  months,  upon  payment  by  the  mortgagor  within  one 
month  of  the  interest  and  costs  found  due  by  the  last  report,  notwithstanding 
there  was  doubt  whether  the  value  of  the  security  was  ample. 

The  first  report  of  the  Master  in  a  foreclosure  suit,  ascertained 
the  amount  of  the  principal  and  interest  which  would  be  due  upon 
the  mortgage  on  the  28th  of  January,  1841,  and  appointed  that  day 
for  payment.  Before  that  day  arrived,  the  plaintiffs,  the  mort- 
gagees, required  the  defendant's  agent,  who  was  receiver  of  the 
rents  of  the  mortgaged  premises,  to  pay  over  such  rents  to  them  ; 
and  a  sum  of  14/.  Is.  6d.  was  paid  to  them  accordingly.  A  further 
reference  to  the  Master  was  rendered  necessary  by  this  circumstance ; 
and  the  5th  of  January,  1842,  was  then  appointed  for  payment.  The 
notice  of  the  mortgagees  to  the  receiver  of  the  rents  was  not  with- 
drawn ;  and  the  mortgagor,  in  consequence  thereof,  was  unable 
to  obtain  any  account  or  payment  from  the  receiver,  until  December, 
1841,  after  notice  of  this  motion  was  given, — when  the  latter,  in 
compliance  with  a  request  of  the  mortgagor,  made  some  payment 
on  his  account  in  respect  of  the  rents.  It  was  now  moved,  on 
behalf  of  the  mortgagor,  that  the  time  for  payment  of  the  money 
due  on  the  mortgage  might  be  enlarged. 

Mr.  Sharpe,  for   the  motion,  cited  Eyre  v.  Hanson  (2),  and 
Nanny  v.  Edwards  (3). 


(1)  Jnmer-Fiist  v.  ymlham  (188G)  31 
Ch.  B.  500,  602 ;  affd.  32  Ch.  Div.  582 ; 
55  L.  J.  Ch.  629  ;  Colenntn  v.  LhireWn 


(1886)  34  Ch.  Div.  143,  56  L.  J.  Ch.  1 

(2)  50  E.  R  253  (2  Beav.  478). 

(3)  28  E.  B.  24  (4  Euas.  124). 
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Mr.  Kenyon  Parker,  and  Mr.  Elmsley,  for  the  mortgagees.  Geldard 

The  Vicb-Chancbllor  said,  that  the  plaintiffs  had  clearly,  at  one  Hornby. 
time,  made  the  receiver  their  own  *agent ;  and  but  for  the  subse-  [  *252  ] 
quent  circumstances,  especially  the  letter  of  the  defendant  in 
December,  1841,  treating  him  as  still  his  agent,  and  the  recent 
payment  by  the  latter,  at  the  defendant's  direction,  the  receipt 
of  rent  by  the  receiver  could  scarcely  have  been  considered  other- 
wise than  as  the  receipt  of  the  plaintiff ;  and  the  latter  would  have 
found  it  difiScult  to  avoid  being  charged  with  any  loss  which  might 
have  happened  by  the  receiver's  default:  that,  therefore,  the 
mortgagor  was  justified  in  supposing  that  the  rent  detained  by 
the  receiver,  at  the  mortgagee's  direction,  would  again  open  the 
account ;  and  the  defendant,  in  that  state  of  things,  was  entitled  to 
have  the  time  enlarged.  After  the  evidence  given  with  regard  to 
the  value  of  the  property,  no  order  should  be  made  which  would 
have  the  effect  of  adding  any  thing  to  the  amount  of  the  mortgage 
debt.  The  form  of  the  old  orders,  enlarging  time  for  payment  of 
mortgage-money,  invariably  stated,  that  the  security  was  ample  ; 
and  it  did  not  appear  why  that  form  was  dropped.  The  conduct  of 
the  plaintiff  in  this  case  entitled  the  defendant  to  the  indulgence 
which  he  sought,  or  the  evidence  of  value  would  have  made  it 
necessary  to  hesitate  before  granting  it ;  but  the  plaintiff's  security 
must  not  be  impaired  by  increasing  the  amount  of  the  debt 
charged  upon  it.  The  time  should  be  enlarged  for  three  months, 
the  defendant  paying  to  the  plaintiff  within  one  month  the  costs 
and  interest  found  due  by  the  I'ast  report  of  the  Master,  and,  in 
default,  to  stand  foreclosed.  The  plaintiff  was  not  justified  in  the 
course  which  he  had  pursued  with  regard  to  the  property,  and  no 
costs  of  this  application  should  be  given. 


WILLETT  V.  BLANFORD(l).  i84i. 

(I  Hare,  253—274 ;  S.  C.  11  L.  J.  Ch.  182.)  ^^'''  ^^'  ^^• 

^  1842. 

Where  a  surviving  partner  ha^  carried  on  the  partnership  bu«iness  with-  Jan,  12, 

out  withdrawing  from  the  concern  the  capital  or  share  of  a  deceased  partner,  ^''*'  ^-^^ 

there  is  no  absolute  rule  that,  in  taking  the  sulsecjuent  accounts  of  the 

I>artnership  dealings,   as   between   the   burviving  and   the   estate  of  the  W^««am, 

decea-ied  partner,  the  division  of  the  profits  shall  bt»  determined  by  the  .  ^"      i 

ali<|uot  shares  of  the  several  partners  in  the  business,  in  their  joint  lifetime, —  "^    ^ 

(1)  See   now   the  Partnership  Act,       ,'57;    Yates  v.  Fiuu  (1880)  13  Ch.  I). 
1890,  8.  42 ;  Tyac  v.  Fosttr  (1874)  L.  E.       839,  843  ;  49  L.  J.  Ch.  188.— O.  A.  S. 
7  H.  L.  318,  324,  337 ;  44  L.  J.  Cli. 
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WiLLETT  or  by  the  amount  of  the  agreed  capital  which  they  were  respectively  to 

^'  supply,  -or  by  the  actual  amouut  of  the  capital  belonging  to  the  surviving 

Blanpord.  ^j^^  ^y^q  estate  of  the  deceased  partner  respectively;  but  the  principle  of 

division  may  be  affected  by  considerations  of  the  source  of  the  profit,  the 
nature  of  the  business,  and  the  other  circumstances  of  the  case. 

By  articles  of  partnership,  dated  the  80th  of  December,  1815, 
and  made  between  Gerrard  Willett,  William  Vince,  and  William 
Blanford,  after  reciting  that  Gerrard  Willett  had  for  some  years 
carried  on  the  business  of  picture-frame  maker,  and  had  (as  well  to 
ease  himself  of  the  trouble  of  the  whole  business,  as  for  the 
confidence  he  had  in  William  Vince  and  William  Blanford),  for 
the  considerations  thereinafter  mentioned,  agi*eed  to  admit  and 
accept  them  to  be  partners  with  him  in  the  said  trade,  upon  the 
conditions  and  agreements  therein  contained,  the  said  parties 
severally  and  for  their  several  executors  and  administrators,  cove- 
nanted and  agreed  to  the  effect  following : 

The  partnership  to  be  for  a  term  of  twenty-one  years  from  the 
1st  of  January,  1816,  if  all  the  parties  should  so  long  live,  subject 
to  the  provisions  thereinafter  mentioned.  Vince  and  Blanford 
each  to  pay  to  Willett  400Z.  by  two  instalments,  in  1821  and  1825, 
[  ♦254  ]  being  one-fifth  *of  2,000i.,  the  price  at  which  the  lease  and  stock  in 
trade  was  agreed  to  be  valued.  Willett  to  receive  450^  yearly,  and 
Vince  and  Blanford  each  150Z,  yearly,  out  of  the  profits.  The 
expenses  to  be  borne,  the  profits  divided,  and  the  losses  shared  in 
the  proportions  of  three-fifths  by  Willett,  one-fifth  by  Vince,  and 
one-fifth  by  Blanford.  No  partner  to  assign  his  interest  in  the 
partnership  without  the  consent  of  the  others,  except  Willett  by  his 
will ;  and  in  case  Willett  should  die  during  the  partnership  term, 
Vince  and  Blanford,  or  the  survivor  of  them,  if  they  or  he  should 
so  long  live,  to  carry  on  the  trade  on  the  same  premises  for  the 
residue  of  the  term  in  co-partnership  with  the  executors  or  adminis- 
trators of  Willett,  or  such  other  persons  or  person  as  he  should 
appoint;  and  thereupon  the  executors  and  administrators  of  Willett, 
or  such  persons  or  person  as  he  should  appoint  to  be  co-partners  for 
the  residue  of  the  term,  to  be  entitled  to  one-third  of  the  profits. 
Vinca.and  Blanford,  or  the  survivor  of  them,  and  the  executors  and 
administrators  of  Willett,  or  the  persons  or  person  so  appointed  by 
him,  to  enter  into  articles  of  co-partnership  for  the  residue  of  such 
term,  in  conformity  to  such  agreement ;  and  Vince  and  Blanford, 
or  the  survivor  of  them,  to  pay  to  the  executors  or  administrators 
of  Willett  one-sixth  of  tlie  value  of  his  share  and  interest  of  the 
joint  stock  and  trade  beyond  one-third  part  thereof,  the  amouut  to 
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be  settled  by  appraisement,  and  such  surviving  partners  or  partner      willett 
to  execute  their  bond  to  such  executors  or  administrators,  for  the     blanfobd. 
payment  of  the  remainder  of  the  surplus  within  three  years  from 
the  decease  of  Willett,  by  five  equal  half-yearly  payments,  with 
interest  at  five  per  cent. 

William  Yince  d!ed  about  three  years  after  the  date  of  the  articles 
of  partnership,  and  after  his  death  Gerrard  Willett  and  William 
Blanford  carried  on  the  trade  *  under  the  firm  of  Willett  and  [  ♦255  ] 
Blanford,  upon  the  footing  of  an  agreement  whereby  Willett  was 
entitled  to  the  extent  of  seven-tenths  and  Blanford  to  that  of 
three-tenths  of  the  business :  ar.d  in  these  proportions  the  profits 
were  divided  during  the  remainder  of  the  life  of  Willett. 

Benjamin  Willett,  a  nephew  of  Gerrard  Willett,  carried  on  the 
business  of  carver  and  gilder,  and  died  in  December,  1821,  in 
embarrassed  circumstances,  leaving  a  widow  named  Martha  Willett, 
with  whom  the  firm  of  Willett  and  Blanford  then  made  an  arrange- 
ment, whereby,  in  consideration  of  receiving  two-thirds  of  the 
profits,  they  agreed  to  find  the  necessary  capital  to  carry  on  the 
business  of  carver  and  gilder,  and  to  allow  Martha  Willett  the 
remaining  one-third  of  such  profits.  Martha  Willett  died  in  July, 
1827,  and  from  that  time  Willett  and  Blanford  carried  on  the 
business  of  carver  and  gilder  under  the  same  firm,  dividing  the 
profits  between  them  in  equal  moieties. 

In  June,  1826,  Willett  and  Blanford  applied  a  part  of  the 
I)artnership  money  in  the  purchase  of  leasehold  premises  in 
Bouverie  Street  for  the  residue  of  a  long  term  of  years,  and  also  in 
the  improvement  of  the  same  premises ;  and  in  September,  1827, 
they  removed  the  trades  of  picture-frame  maker  and  carver  and 
gilder,  which  had  been  theretofore  conducted  at  different  places,  to 
their  new  premises  in  Bouverie  Street,  appropriating  a  part  thereof 
to  each  business,  the  carving  and  gilding  business  paying  a  rent  of 
50/.  per  annum  to  the  picture-frame  business,  and  Gerrard  Willett 
and  his  family  residing  in  the  dwelling-house  on  the  same  premises. 

In  August,  1829,  Gerrard  Willett  died,  having  by  his  will,  dated 
in  May,  1829,  after  certain  specific  bequests,  *given  his  ready  [  '256  ] 
money,  stock  in  tAde,  leasehold  estates,  and  all  the  residue  of  his 
estate  and  effects  unto  his  wife  Frances  Willett,  William  Blanford, 
and  Sophia  Coley,  upon  trust  to  pay  unto  his  said  wife  an  annuity 
of  200/.  for  her  life  or  widowhood,  and  for  the  maintenance  and 
education  of  his  children,  and  subject  thereto,  and  to  certain  other 
annuities  thereby  given,  in  trust  for  his  said  children  equally,  with 
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WiLLETT  power  to  advance  their  respective  shares  for  their  preferment  in 
Blanford.  lite ;  and  if  all  his  children  should  die  under  twenty-one,  then  in 
trust  for  Sophia  Coley  and  William  Blanford  absolutely ;  and  he 
appointed  his  said  wife  Frances  Willett,  Sophia  Coley,  and  William 
Blanford,  executrixes  and  executor,  all  of  whom  proved  the  will. 
The  children  of  the  testator  were  at  this  time  all  infants. 

After  the  death  of  the  testator,  until  the  expiration  of  the  original 
partnership  term  of  twenty-one  years,  and  thence  until  the  81st  of 
August,  1838,  William  Blanford  solely  managed  and  carried  on 
both  trades  on  the  premises  in  Bouverie  Street,  under  the  firm  of 
Willett  and  Blanford.  The  widow  and  family  of  the  testator, 
during  the  same  time,  resided  in  the  dwelling-house  on  the 
premises.  No  new  articles  of  partnership  were  entered  into  by 
William  Blanford,  Sophia  Coley,  or  Frances  W^illett,  the  testator's 
widow ;  nor  did  William  Blanford  pay  the  value  of  the  testator's 
interest  within  three  years  after  his  decease,  or  execute  any  bond  to 
secure  the  same,  according  to  the  provisions  of  the  deed  of  partner- 
ship of  December,  1815.  A  friend  of  the  testator,  named  Allen, 
who  had,  at  his  request,  drawn  out  and  stated  the  partnership 
accounts  prior  to  his  death,  afterwards  continued  the  statement  of 
such  accounts,  and  made  the  same  up  to  the  day  of  the  testator's 
death ;  and  the  account  so  made  up  was  transcribed  and  entered 
[  •257  ]  in  two  books,  and  settled  and  signed  by  Frances  Willett,  *  Sophia 
Coley,  and  William  Blanford,  and  also  by  Allen.  This  account 
represented  the  value  of  the  capital,  stock,  and  effects  of  the 
partnership  in  both  trades,  at  the  time  of  the  testator's  death,  to  be 
10,948Z.  158.  Id.,  the  debts  owing  by  the  partnership  2,799/.  12«., 
the  share  of  the  testator  4,487/.  10^.  8^/.,  and  that  of  William 
Blanford  8,711/.  18«.  4rf.  Of  the  aggregate  capital,  the  sum  of 
148/.  7«.  4(/.,  and  a  debt  due  from  the  picture-frame  business  of 
1,114/.  148.  6d.,  belonged  to  the  carving  and  gilding  business. 

The  amount  of  the  testator's  share  in  the  partnership  was  not 
withdrawn  from  the  trades.  One-third  of  the  profits,  and  interest 
at  5  per  cent,  on  so  much  of  the  capital  belonging  to  the  testator 
as  exceeded  his  third  part  thereof,  on  the  footing  of  Allen's  state- 
ment, were  annually  accounted  for  by  William  Blanford,  until 
the  dissolution  in  1888.     Sophia  Coley  died  before  the  latter  year. 

The  accounts  of  both  trades,  from  the  death  of  the  testator,  were 
stated  up  to  the  81st  of  August,  1838 ;  and  the  accounts  of  the 
testator's  personal  estate  and  effects  were  also  stated.  These 
accounts  were  examined  by  Frances  Willett,  and  by  her  solicitor. 
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The  stock,  property,  fixtures,  and  eflfects  of  both  the  businesses  were     willbtt 

fi 

at  the  same  time  valued  by  6.  Willett,  the  eldest  son  of  the    blanfobd. 
testator,  on  behalf  of  Frances  Willett,  and  by  another  person  on 
behalf    of    the    defendant    William    Blanford, — the    premises  in 
Bouverie  Street  were  appraised,  and  the  amount  of  the  valuation 
and  appraisement  was  carried  into  the  accounts.    These  accounts, 
together  with  a  notice  of  the  dissolution  of  the  partnership  between 
William  Blanford  and  Frances  Willett,  were  signed  by  them,  and 
the  notice  was  published  in  the  London  Gazette  on  the  28th  of 
September,  1838.    An  *indenture,  dated  the  16th  of  November,       [  •268  ] 
18S8,  was  executed  by  Frances   Willett  and  William  Blanford, 
reciting  the  articles,  the  death  of  Yince,  of  the  testator,  and  his 
will ;    and    reciting,   that    the    business  had  been  subsequently 
continued  in  conformity   with   the  articles,  until  the  expiration 
thereof,  and  thenceforward  until  the  Slst  of  August,  1838 ;  that, 
upon  the  dissolution  of  the  partnership,  the  stock  and  effects  of  the 
same  had  been  duly  appraised  and  valued,  and  an  account  of  the 
debts  and  credits  of  the  joint  trades  taken;  and  that,  upon  the 
accounts  so  stated  and  settled  between  William  Blanford  in  his 
own  right  and  Frances  Willett  and  William  Blanford  as  surviving 
executrix  and  executor  of  the  testator,  the  sum  of  4,479f.  58.  Id. 
was  due  to  the  partnership,  and  belonged  to,  and  formed  the  whole 
of  the  residuary  personal  estate  of  the  testator,  which  account 
they  had  respectively  signed,  and  witnessing,  that,  in  consideration 
of  the  covenant  by  William  Blanford  thereinafter  contained,  the 
aaid  Frances  Willett  thereby  released  and  delivered  up  unto  the 
said  William  Blanford  all  the  stock  in  trade  and  effects  of  the 
partnership;  and  William  Blanford  and  Frances  Willett  thereby 
determined   and  dissolved  the  partnership  as  from   the  31st  of 
August  then  last,  and  William  Blanford  thereby  covenanted  to 
invest  and  secure  the  said  sum  of  4,479Z.  5^.  Id.  upon  and  for  the 
existing  trusts  of  the  will  of  the  testator,  and  in  the  meantime  to 
pay  and  allow  interest  thereon  at  the  rate  of  5  percent. per  annum, 
and  to  pay  all  debts  owing  by  the  co-partnership;   and  it  was 
thereby  provided,  that  if  the  bad  debts  should  exceed  or  fall  short 
of  2,0007.,  which  had  been  deducted  in  respect  of  the  same,  one- 
third  of  such  excess  or  deficiency  should  be  allowed  to  or  paid  by 
William  Blanford. 

The  share  of  6.  Willett,  the  son  of  the  testator,  of  the  residue, 
according  to  the  accounts  stated,  amounting  *to  647/.  Sa.  6d.,  was      [  ^259  ] 
paid  to  him  at  the  request  of  the  defendant,  Frances  Willett ;  and 
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WiLLETT  by  an  indenture  of  the  16th  of  November,  18S8,  made  between  the 
Blaitfobd.  said  G.  Willett,  Frances  Willett,  and  William  Blanford,  the  said 
6.  Willett  released  the  other  parties  thereto  from  the  payment  of 
the  said  sum  of  647/.  5^.  6t/.,  and  from  all  actions,  suits,  and 
demands  against  the  said  Frances  Willett  and  William  Blanford  on 
account  of  the  estate  or  effects  of  the  testator  in  respect  of  the  said 
sum,  or  on  account  of  any  other  estate  or  interest  of  the  said 
G.  Willett  under  the  said  will. 

The  bill  was  filed  by  five  children  of  the  testator,  who  had  been 
infants  during  the  foregoing  transactions,  and  some  of  whom  were 
still  infants,  against  William  Blanford  and  Frances  Willett,  and  also 
against  G.  Willett,  the  son ;  and,  after  stating  the  facts  to  the  fore- 
going effect,  it  charged,  that  the  defendant,  William  Blanford,  had 
lent  monies  out  of  the  partnership  property  on  personal  security, 
and  had  never  brought  in  the  400/.  in  respect  of  his  proportion  of 
the  partnership  capital  under  the  articles.  The  bill  prayed,  that 
an  account  might  be  taken  of  the  personal  estate  of  the  testator 
possessed  by  the  defendants,  William  Blanford  and  Frances  Willett, 
and  of  his  debts,  and  the  legacies  given  by  his  will,  and  of  the 
property  and  effects  of  the  several  trades  at  the  time  of  his  death, 
and  of  the  dealings  and  transactions  in  the  said  trades  since  his 
death,  and  that  the  affairs  of  the  said  trades  might  be  wound  up, 
the  property  sold,  and  the  share  belonging  to  the  estate  of  the 
testator  ascertained, — and  that  the  clear  residue  of  the  testator's 
estate  might  be  ascertained  and  secured. 

The  defendant,  William  Blanford,  by  his  answer,  said,  that  the 
400/.  in  respect  of  his  proportion  of  the  capital  had  been  paid  in  ; 
and,  admitting  the  facts  to  the  effect  of  the  foregoing  statement, 

[  *260  ]  he  stated  an  account  *of  the  profits  of  the  picture-frame  business 
from  the  31st  of  August,  1829,  to  the  31st  of  August,  1888, 
showing  that  they  amounted  to  the  sum  of  11,726/.,  and  of  the 
profits  of  the  business  of  carver  and  gilder  during  the  same  period, 
amounting  to  6,707/.  The  defendant  said,  that,  although  he  had 
voluntarily  given  up  one-third  of  the  profits  of  the  business  of 
carver  and  gilder  for  the  benefit  of  the  testator's  family,  yet  if 
the  accounts  were  opened  and  again  taken,  he  claimed  the  whole 
of  such  last-mentioned  profits  from  the  death  of  the  testator ;  and 
the  defendant  claimed  to  be  allowed  such  sums  as  he  had  expended 
in  enlarging  the  premises.  He  insisted  upon  the  accounts  which 
had  been  taken  and  signed  as  binding  settlements,  and  said,  that 
the  money  which  belonged  to  the  estate  of  the  testator  had  been 
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retained  in  the  partnership,  at  5  per  cent,  interest,  at  the  desire     Willett 
of  the  widow,  and  for  the  benefit  of  herself  and  family,  in  order    blai^fobd. 
that  it  might  produce  for  their  maintenance,  and  for  the  purposes 
of  the  will,  a  higher  income  than  elsewhere. 

Mr.  Sharpe,  and  Mr.  Buhner,  for  the  plaintiffs : 

The  interests  of  the  several  partners,  at  the  determination  of  a 
partnership,  must,  in  the  absence  of  express  provision  to  the 
contrary,  be  ascertained  by  a  sale  of  the  partnership  effects : 
Featherstonhaugh  v.  Fenwick  (i).  The  surviving  partner,  being 
also  executor,  was  not  in  a  position  in  which  he  could  come  to  any 
settlement  of  the  partnership  accounts,  even  if  that  settlement  had 
been  founded  on  a  correct  principle  of  division.  The  settlement, 
insisted  upon,  was  not  so  founded.  The  surviving  partner  is  not 
at  Iil)erty  to  take  the  benefit  of  the  clause  in  his  favour  in  the 
partnership  articles,  without  *taking  the  burden,  and  strictly  [  ♦26i  ] 
following  the  provisions  of  such  articles :  Wedderhnrn  v.  Wedder- 
burn  (2).  This  is  the  rule  in  cases  where  a  trustee  insists  upon 
an  authority  to  deal  with  funds  in  a  manner  not  ordinarily  per- 
mitted:  Cochn-  V.  Qiuiyle{9);  Hopkim  v.  Mi/all  {4).  The  benefit 
reserved  by  the  articles  to  the  surviving  partner  was,  that  of 
retaining  one-third  of  the  testator's  capital  in  the  business;  and 
the  condition  annexed  to  it  was,  that  the  surviving  partner  should 
enter  into  new  articles  of  partnership,  give  his  bond  for  the  surplus, 
and  pay  out  the  same  by  instalments.  This  condition  has  not  been 
fulfilled, — the  entire  capital  of  the  testator  has  been  subjected  to 
the  risks  of  trade, — and,  here,  as  in  breaches  of  covenant,  the 
Court  cannot  give  any  compensation  for  a  risk  or  damage,  the 
extent  of  which  it  cannot  determine  (o).  The  accounts  must  be 
taken  as  of  a  partnership  which  continued  ;  and  there  should  be  a 
declaration,  that  the  estate  of  the  testator  is  entitled  to  the  share 
of  the  profits  to  which  the  testator  was  entitled  at  the  time 
of  his  denth :  Crawshay  v.  Collins  (6)  ;  Cook  v.  CoUingridge  (7) ; 
Wfdderhurn  v.  Wedderhnrn  (h). 

Mr.  Temple,  and  Mr.  Bacon,  for  the  defendant,  Blanford: 
The  settlements  of   the  accounts  in  1829  and  18B8  cannot  be 

(1)  n  R,  R.  77  (17  Ves.  298).  (4)  34  R.  R.25(2  Rusa. & Mylne, 86). 

(2)  Per  Lord  Cottexiiam,  44  R.  R.  (5)  11  R.  R.  148  (see  18  Yes.  63). 
liob  (4  My.  &  ('r.  45).  (6)  10  R.  R.  61  (15  Vos.  218,  230). 

(3)  32  R.  R.  275  (1  Russ.  &  Mylne,  (7)  23  R.  R.  loo,  767  (Jac.  607). 
335).  (8)  44  R.  R.  331  (2  Keen,  722). 
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WiLLBTT  treated  as  wholly  nugatory :  they  are  solemnly  and  deliberately 
blanford.  come  to  by  all  the  executors ;  and  unless,  therefore,  the  accounts 
upon  which  these  settlements  are  founded  can  be  shown  to  be 
inaccurate,  they  will  not  be  disturbed.  There  is  no  ground  for 
[  *262  ]  excluding  the  defendant  from  the  benefit  which  the  articles  *have 
provided  for  the  surviving  partner :  the  entering  into  new  articles, 
and  the  execution  of  the  bond,  are  merely  directory  ;  they  are  not 
imposed  as  conditions  precedent  to  the  taking  effect  of  the  other 
stipulations  of  the  partnership  deed.  The  surviving  partner,  upon 
whom  the  sole  management  of  the  business  devolved,  is  clearly 
entitled  to  two-thirds  of  the  profits  for  the  residue  of  the  term ; 
and  there  is  no  declaration,  that  he  shall  forfeit  this  benefit  by 
omitting  to  observe  another  provision  of  the  deed.  The  argument, 
that,  independently  of  the  deed,  the  profits,  after  the  testator^s 
death,  are  to  be  divided  in  the  same  proportions  as  before,  is 
unreasonable  and  unsupported  by  authority.  Such  a  general  rule, 
disregarding  the  considerations  which  formed  the  ground  of  the 
division  of  profits  in  the  lifetime  of  the  partners,  would  be  mani- 
festly unjust.  The  inquiry  directed  in  Craushay  v.  Collins  (i) 
would  have  been  unnecessary,  if  the  case  might  have  been 
determined  by  reference  to  a  general  rule. 

Mr.  Evans,  for  G.  Willett. 
Mr,  GreeUy  for  Frances  Willett. 

Mr,  Sharpe,  in  reply: 

Where  an  executor  employs  in  trade  the  estate  of  his  testator, 
and  there  had  never  been  any  partnership  between  the  executor 
and  the  testator,  the  amount  of  the  capital  employed  must  deter- 
mine the  measure  of  profit  for  which  the  executor  is  to  account ; 
there  is  no  other  basis  for  the  computation.  But  where  the 
executor  merely  continues  a  partnership,  he  will,  if  that  is  most 
for  the  benefit  of  the  parties  interested  in  the  estate  of  the 
deceased  partner,  be  looked  upon  as  continuing  the  trade  upon 
[  •263  ]  its  former  footing.  In  Cook  v.  *  Colling  ridge,  this  rule  was 
ineffectually  resisted  on  the  ground  that  the  capital  of  the  testator 
had  been  withdrawn  (2).  In  Craxvshay  v.  Collins,  the  inquiry  was 
directed  not  to  ascertain  the  plaintiffs'  share  of  the  profits,  but  how 
much  of  the  capital  belonged  to  the  antecedent  partnership,  and 
thus  to  ascertain  what  the  profits  were  of  which  they  were  entitled 

(1)  10  R.  R.  61  (15  Ves.  218).  (2)  23  E.  P.  155  (Jac.  614). 
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to  their  share :  this  appears  not  only  by  the  reference,  but  by  the      Willbtt 
later  reports  of   the  same  case  upon   exceptions  (i),  and  further    blanfobd. 
directions  (2).     WediUrhnrn  v.  Wedderhurn  is  a  pecuUarcase:  many 
new  partners  had  been  introduced ;  and  the  bill  treated  the  share 
of  the  testator,  which  was  retained,  as  assets  employed  by  his 
executors,  and  the  account  was  decreed  accordingly. 

Th£  Vice-Chancellor  : 

I  have  no  discretion  but  to  apply  the  settled  rule  of  the  Court. 
The  defendant,  the  surviving  partner,  would  have  been  entitled, 
under  the  partnership  articles,  to  continue  the  business  for  his  own 
benefit  to  the  extent  of  two-thirds ;  but,  for  this  purpose,  he  was 
required  to  enter  into  further  articles  of  partnership,  and  to  give 
his  bond  for  securing  the  capital  of  the  testator  remaining  in  the 
concern.  The  testator  afterwards  appointed  him  his  executor, 
which  occasioned  a  difficulty ;  but  the  defendant  might  have 
declined  to  prove  the  will,  and  claimed  the  benefit  of  the  partner- 
ship articles ;  or  proving  the  will,  he  might,  at  a  very  small  expense, 
have  executed  the  trusts  of  the  will  under  the  direction  of  the 
Court,  and  the  capital  of  the  testator  beyond  the  third  part  would 
then  have  been  protected  by  the  Court.  But  neither  of  these 
courses  has  been  taken.  The  result  of  the  course  which  has  been 
taken  is,  it  was  said,  more  ^beneficial  to  the  family  of  the  testator  ;  [  *264  ] 
but  the  Court  cannot  be  guided  by  results  in  cases  of  this  kind. 
The  principle  is,  that  the  investment  which  the  Court  would  direct 
is  always  the  most  beneficial ;  and  the  general  result  of  a  contrary 
rule, — that  of  permitting  the  funds  of  infants  to  remain  in  trade  on 
the  terms  upon  which  it  has  been  argued  that  they  ought  to  be 
permitted  to  remain, — would  be,  that  where  the  speculation  suc- 
ceeded the  infants  would  receive  5  per  cent.,  and  no  more ;  and 
where  it  failed,  their  property  would  be  lost.  There  is  no  ground 
upon  which  Mr.  Blanford  can  be  relieved  from  his  Uability  to 
account,  unless  he  can  bring  himself  within  the  protection  of  the 
partnership  articles ;  but  the  provisions  of  the  articles  have  not 
been  pursued.  No  part  of  the  capital  of  the  testator  was  paid  out 
of  the  partnership  concern, — the  whole  remained  subject  to  the 
risks  of  trade, — no  bond  was  given, — and  no  partnership  articles 
applicable  to  the  new  state  of  things  were  executed.  A  valuation 
or  appraisement  of  the  stock  and  effects  was  indeed  made, — but  by 
whom?    By  the  executor  on  his  own  behalf, — by  the  party  who 

(1)  21  B.  B.  16«  (1  Jac.  &  W.  274).  (2)  26  K.  E.  83  (2  Rubs.  325). 
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WiLLETT  was  bound,  by  the  situation  in  which  he  had  placed  himself,  to  give 
Blanfobd.  tK)  the  estate  of  his  testator  the  protection  of  his  own  vigilance. 
The  valuation  which  was  made  m^y  have  been  perfectly  accurate 
and  fair,  but  it  is  impossible  that  it  can,  within  the  view  of  this 
Court,  be  regarded  as  binding  upon  the  plaintiffs.  As  against  the 
plaintiffs,  the  arrangement  or  attempted  adjustment  of  the  accounts 
by  the  executor  and  executrix  cannot  be  considered  as  more  con- 
clusive than  a  mere  conversation  between  them,  respecting  the 
assets  of  the  testator,  would  have  been.  Mr.  Blanford  meaning,  I 
do  not  doubt,  to  act  beneficially  for  the  estate  of  the  testator,  has 
placed  himself  in  a  situation  in  which  he  is  bound  to  account  with 
respect  to  the  profits  of  these  trades.  With  the  remarks  respecting 
[  *265  ]  the  general  hardship  upon  *defendants  in  such  cases,  I  cannot 
agree.  A  party  carrying  on  trade  with  capital,,  which  he  is  aware 
belongs  to  others,  cannot,  in  the  known  state  of  the  law  in  such 
cases,  justly  complain  that  the  Court  compels  him  to  account  for 
the  profits  he  has  so  obtained. 

The  next  questiqn  is  one  of  much  diflSculty, — whether,  as  the 
plaintiffs  insist,  the  estate  of  the  testator  is  to  have  seven-tenths  of 
the  profits  of  one  concern,  and  half  of  the  profits  of  the  other, 
because  those  were  the  proportions  in  which  he  was  in  his  lifetime 
interested  in  the  partnership  ?  Lord  Eldon  has  been  considered  to 
have  decided  in  Craivshay  v.  Collins  (i),  that  the  estate  of  the  party 
who  had  ceased  to  be  partner  was  entitled  to  a  share  of  the  profits 
proportioned  to  the  relative  amount  of  the  capital  which  remained. 
The  point  was  certainly  kept  open  by  the  decree  (2) ;  but  it  was 
understood  that  if  upon  the  report  it  was  found  that  an  increased 
capital  had  been  added  to  and  employed  in  the  concern,  the 
assignees,  in  that  case,  would  be  entitled  to  a  share  of  the  profits 
upon  the  amount  of  that  increase,  in  addition  to  the  share  of  the 
profits  which  they  were  entitled  to  in  proportion  to  the  capital  of 
the  bankrupt  at  the  time  of  his  bankruptcy.  Lord  Eldon  ultimately 
decided,  that  any  money  brought  in  by  the  continuing  partners 
after  the  bankruptcy  should  be  treated  as  a  loan  to  the  concern ; 
but  if  there  were  an  abstract  proposition  of  law,  that  the  partner- 
ship was  to  be  considered  as  carried  on  in  the  same  proportions  of 
interest  that  the  parties  had  at  the  time  of  the  death  or  bankruptcy 
of  the  partner,  without  reference  to  the  fact  of  money  being  afterwards 
brought  in, — it  is  difficult  to  see  what  could  have  been  the  necessitj- 

(1)  10  K.  K.  61  (10  Vu8.  218).  (2)  See  20  E.  E.  87,  90  (2  Euijs.  330, 

333). 
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for  the  inquiry,  which  Lord  Eldon  directed.     The  fact,  that  Lord     Willett 
Eldon  *directed   an   inquiry  of  the   amount   of  capital   actually    blanford. 
employed  from  time  to  time,  is  at  least  a  decision  that  the  amount       [  *266  ] 
of  such  capital  might  be  a  material  consideration  in  determining  the 
proportions  in  which  the  profits  should  be  divided.     And  if  the 
principle  be  once  adopted,  that  the  amount  of  capital,  brought  in 
or  added  after  the  bankruptcy  or  death  of  a  partner,  would  vary 
the  proportions  of  the  profits,  it  follows,  as  a  logical  consequence, 
that  the  subtraction  of  capital,  or  the  alteration  of  its  amount  from 
other  causes,  might  make  a  difference  also.     That  the  amount  of 
capital  employed  is  a  material  circumstance,  appears  also  by  the 
judgment  of  Sir  William  Grant  in  Feather stonhavgh  v.  Feniiick  (i), 
where  the  inquiry  was  directed  to  ascertain  what  the  partnership 
property  was  at  the  period  of  the  dissolution, — what  use  was  after- 
wards made  of  it — and  what  profits  were  subsequently  produced  by 
the  trade,  as  in  Craivshay  v.  Collins.    In  the  subsequent  case  of 
Brown  v.  De  Tastet  (2),  Lord  Eldon  says,  that  he  does  not  lay  it 
down  as  a  rule,  applicable  to  all  cases,  that  the  profits  shall  be 
divisible  in  the  same  way  as  if  the  partner  had  not  died  or  become 
bankrupt,  although  that  may  be  the  law  in  some  cases.    When  the 
case  of  Crauahay  v.  Collins  afterwards  came  on.  Lord  Eldon,  after 
expressing  his  opinion  of  what  would  be  the  more  equitable  rule  in 
that  case,  says,  ''  My  opinion  goes  upon  the  particular  circum- 
stances of  this  case ;  and  I  do  not  lay  down  any  principle  which 
will  decide   any  other  case  "(3).     And  the  form  of  the  decree, 
adopting  the  same  guarded  expression,  is — *'  That  having  regard  to 
all  the  circumstances  of  this  case,  the  three-eighth  parts  or  shares 
of   Mark   Noble   in   the  partnership  ought    to  be  considered   as 
continuing  notwithstanding,  and  after  his  bankruptcy."     In  point 
of  fact,  until  the  case  of  Craivshay  *v.  Collins,  there  had  not,  I       [  •267  J 
believe,  been  any  case  in  which  the  Court  had  decided  the  points 
without  previous  inquiry  as  to  the  state  of  the  property;  and  in 
Crawshay  v.  Collins,  it  came  out,  in  the  result,  that  the  original 
share  of  the  capital  remained,  and,  therefore,  when  it  was  deter- 
mined that  the  new  capital  was  to  be  treated  as  a  loan,  there 
remained  no  principle  of  division  but  according  to  the  aliquot  shares 
of  the  parties  in  the  partnership. 

If  the  rule  adopted  by  Lord  Eldon  in  Craivshay  v.  Collins,  was  a 
general  rule,  Lord  Langdale  has  distinctly  overruled  it  in  the  late 

U)  11  B.  R.  86  (17  Vea.  314).  (3)  2G  R.  R.  100  (2  Ru8».  3-17). 

(2)  23  R.  R.  at  pp.  67, 68  (Jac.  296). 
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WiLLBTT      case  of  Wedderbum  v.  Wedderbum ;  for  there,  capital  having  been 

Blanfobd.    brought  in  by  new  partners,  it  has  been  decided  that  the  case  is  not 

one  in  which  the  principle,  ultimately  acted  upon  in  Crawshay  v. 

CollinSy  and  Cook  v.  Collingridge,  can  be  applied.     Wedderbum  v. 

Wedderbum  was  confirmed  by  Lord  Cottbnham  upon  appeal. 

The  question  I  have  very  anxiously  considered  is,  whether  I 
ought  now  to  adopt  any  rule,  or  whether  I  ought  not  to  follow  the 
course  which  was  taken  by  Lord  Eldon,  and  keep  my  hands 
unfettered,  that  I  may  hereafter  do  that  which  justice  requires? 
If  the  case  were  one  free  from  difiSculty,  and  only  requiring  the 
simple  application  of  an  uniform  rule,  I  cannot  believe  that  Sir 
William  Grant  would  have  done  that  which  he  did  in  Featherston- 
hatigh  v.  Femvick,  or  that  Lord  Eldon,  down  to  the  last  year  of  his 
judicial  life,  would  have  done  that  which  he  did  in  Crawshay  v. 
Collins,  and  have  said  that  he  would  not  decide  that  case  without 
guarding  himself  by  the  observation,  that  what  he  did  should 
govern  the  decision  of  no  other  case  whatever.  I  must  therefore, 
believe,  that  the  circumstances  of  the  trade  and  property  of  the 
partnership  require  very  great  consideration  before  I  can  finally 
[  *268  ]  dispose  of  this  case.  *Such  are  my  present  impressions  :  but 
I  will  consider  this  branch  of  the  case  further  before  I  finally 
decide  it. 

1842.        The  Vicb-Chancellor  : 

Jan.  12 

At  the  conclusion  of  the  argument,  I  decided  that  Mr.  Blanford, 

as  the  surviving  partner,  and  one  of  the  executors  of  the  testator, 
having,  after  the  testator's  death,  carried  on  the  partnership  trades 
without  withdrawing  therefrom,  the  testator's  property  was  liable  in 
equity  to  account  to  his  estate  for  some  portion  of  the  profits  made 
in  each  of  these  trades  since  the  testator's  death.  I  am  not 
informed,  at  present,  of  the  value  of  the  stock  in  trade,  or  of  the 
amount  of  capital  or  of  the  current  profits  of  either  partnership  at 
the  time  of  the  testator's  death,  nor  do  I  know  to  what  extent  the 
goodwill  of  either  trade  may  then  have  constituted  its  value,  nor  to 
what  extent  the  successful  prosecution  of  each  business  may  have 
been  dependent  upon  the  personal  skill  and  attention  of  either 
partner,  or  upon  new  capital  brought  into  the  concern  since  the 
testator's  death. 

In  this  state  of  the  case,  it  was  strongly  urged  upon  me,  on  behalf 
of  the  plaintiffs,  that  I  ought  at  once  to  declare,  that  the  testator's 
estate  was  entitled  to  seven-tenths  of  the  profits  made  since  the 
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testator's  death  by  Mr.  Blanford  in  the  trade  of  picture-frame  Willett 
maker,  and  to  a  moiety  of  the  profits  of  the  other  trade :  to  this  blanpobd. 
it  was  said,  that  the  plaintiffs  were  entitled,  as  matter  of  right, 
according  to  the  decided  cases.  My  opinion  was,  that  the  proposi- 
tion thus  contended  for  could  not  be  maintained  in  the  broad  and 
unqualified  manner  in  which  it  was  stated  ;  but,  owing  to  the  strong 
opinion  which  was  expressed  as  to  the  state  of  the  authorities  upon 
the  point,  I  thought  it  right  to  reserve  my  judgment. 

I  have  again  considered  the  subject,  and  read  the  cases  to  which  I  [  269  ] 
was  referred,  and  I  remaui  of  the  opinion- 1  expressed  at  the  close 
of  the  argument,  that  there  is  no  rule  of  this  Court  applicable  alike 
to  all  cases ;  and  that  there  is  no  rule,  which  is  so  established  or 
general  in  its  application,  that  it  is  to  be  taken  to  be  the  general 
rule,  until  circumstances  are  shown  which  displace  it.  The  facts  of 
each  case  must  be  fully  brought  under  the  view  of  the  Court  before 
it  can  be  in  a  position  to  state  what  justice  to  the  party  seeking  its 
protection  may  require,  with  due  regard  to  the  interests  of  other 
parties. 

No  one  can  attend  to  the  elaborate  judgments  of  Lord  Eldon  in 
Craicshay  v.  CoUins,  Brown  v.  De  Tastet,  and  even  in  Cook  v. 
CoUingfidge,  without  being  satisfied  that  his  mind  saw  the  impossi- 
bility of  subjecting  cases,  so  various  are  those  of  trading  partner- 
ships, to  any  universal  rule.  The  decrees  in  these  cases,  that  of 
Sir  William  Grant  in  Featherstonhaugh  v.  Fenwick,  and  the 
judgment  and  decree  of  Lord  Cottemham  in  Wedderburn  v. 
IVedihrhum,  confirming  Lord  Lanodale's  decree  in  the  same  case, 
all  concur  to  establish  the  soundness  of  Lord  Eldon*s  opinions ; 
and  I  think  it  is  impossible  to  consider  the  subject,  abstractedly 
from  authority,  without  feeling  satisfied  that  justice  would  be 
endangered  by  an  attempt  to  subject  all  cases  of  this  description  to 
any  uniform  rule. 

The  circumstances  of  some  cases  would  almost  exclude  the  possi- 
bility of  making  a  decree  in  any  other  form  than  that  which  the 
plaintiffs  claim  in  this  case.  Take,  for  example,  the  case  suggested 
by  Lord  Eldon,  in  Craicshay  w.  CoUina,  of  the  mere  conversion  into 
money  at  a  large  profit,  long  after  the  testator's  death,  of  the  very 
property  which  belonged  to  the  partnership  at  his  death,  and  no 
other  circumstance  to  embarrass  *the  question.  Again,  the  disso-  [  *270  ] 
lution  of  a  partnership  prima  facie  prevents  new  contracts  being 
made  on  the  joint  account  of  the  partners ;  but  it  necessarily  leaves 
the  old  contracts  of  the  partnership  to  be  wound  up.     In  the 
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WiLLETT  absence  of  circumstances  to  alter  the  case,  it  would  be  impossible  to 
Blakford.  deny  the  right  of  the  estate  of  a  deceased  partner  to  participate  in 
the  profits  arising  from  winding  up  the  old  concerns ;  and  if,  in  such 
a  case,  the  surviving  partners  should  have  so  mixed  up  new  deal- 
ings with  the  old,  that  the  two  could  not  be  separated,  the  right  of 
the  estate  of  the  deceased  partner  to  share  in  the  profits  of  the  new 
dealings  might  unavoidably  attach.  In  another  case,  a  partnership 
may  be  formed,  the  substratum  of  which  may  consist  of  specific 
things  of  peculiar  value  in  their  use,  as,  for  example,  patents,  the 
invention  or  property  of  one  of  the  partners ;  and  the  profits  made 
after  the  death  of  the  patentee,  or  owner  of  the  patent,  may  be 
derived  wholly  or  principally  from  contracts  subsisting  at  his  death, 
but  not  wound  up  until  long  afterwards  ;  or  contracts  entered  into 
after  his  death,  of  which  contracts  his  specific  property  (the  patents) 
may  have  been  the  media.  In  such  a  case,  and  in  the  absence  of 
special  circumstances,  it  would  be  difficult  to  suggest  a  principle 
upon  which  the  estate  of  the  deceased  partner  should  be  refused  the 
same  proportion  of  the  profits  which  he  enjoyed  in  his  lifetime. 
This  appears  to  me  to  be  the  ground  of  the  ultimate  decision  in 
Craushay  v.  Collins, 

Again,  the  whole,  or  the  substantial  part,  of  a  trade  may  consist  in 
good- will,  leading  to  renewals  of  contracts  with  old  connexions.  In 
such  a  case,  it  is  the  identical  source  of  profit  which  operates  both 
before  and  after  dissolution ;  and  this  appears  to  me  to  be  the 
ground-work  of  Lord  Eldon's  reasoning  in  Cook  v.  Collingridge, 
[  271  ]  Circumstances  may  be  suggested  of  a  very  dififerent  kind.     Take 

the  case  of  a  business,  in  which  profit  is  made  by  the  personal 
activity  and  attention  with  which  the  use  of  the  money  capital  is 
directed ;  and  the  case  may  require  a  different  determination  : 
Brown  v.  De  Tastet;  Featherstonhaugh  v.  FemcicL  Or,  there  may 
be  the  case  of  two  persons  being  partners  together,  in  equal  shares ; 
one  finding  capital  alone,  and  the  other  finding  skill  alone :  and 
suppose  the  latter,  before  his  skill  had  established  a  connexion,  or 
good-will,  for  the  concern,  should  die,  and  the  survivor,  by  the 
assistance  of  other  agents,  should  carry  on  the  concern  upon  the 
partnership  premises, — it  could  scarcely  be  contended,  after  a  lapse 
of  years,  that  the  estate  of  the  deceased  partner  was  entitled  as  of 
course  to  a  moiety  of  the  profits  made  during  that  lapse  of  time 
after  his  death ;  and  if  his  estate  would  not  be  so  entitled  where 
the  deceased  partner  had  left  no  capital,  it  would  be  difficult  to 
establish  a  right  to  a  moiety  only,  because  he  had  some  small  share 
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of  the  capital  and  stock  in  trade  engaged  in  the  business  at  his     Willbtt 
death,  without  reference  to  its  amount  and  the  other  circumstances    blanfobd. 
of  the  case. 

If,  on  the  other  hand,  the  skill  of  an  individual,  without  capital, 
had  been  exercised  as  a  partner  in  a  concern,  until  it  had  created  a 
connexion  and  good- will,  and,  upon  his  death,  his  surviving  partner, 
instead  of  giving  to  the  estate  of  the  deceased  the  benefit  of  that 
good-will  by  a  sale  of  the  concern,  should  think  proper  to  carry  on 
the  concern  for  his  own  benefit  until  the  connexion  and  good- will 
were  lost,  it  would  not  be  difficult  to  justify  a  decree  which,  in  such 
a  case,  should  declare  the  estate  of  the  deceased  entitled  to  share 
any  profits  made  after  his  death. 

If  capital  were  to  be  taken  as  the  basis  upon  which,  *in  every  [  ♦272  j 
case,  the  proportion  of  profits  was  to  be  calculated,  much  injustice 
would  often  ensue.  In  partnership  cases,  the  agreed  capital  of  a 
concern  is  considered  in  general  as  remaining  the  same,  notwith- 
standing one  partner  may  make  advances  to  and  the  other  abstract 
money  from  the  concern.  If,  at  the  death  of  an  acting  partner,  he 
had  abstracted  or  borrowed  money  from  the  partnership  exceeding 
the  amount  of  his  property  in  the  concern,  it  would  be  anything 
but  justice  to  hold  as  a  rule  of  course,  that  his  right  to  participate 
in  the  profits  after  his  death  should  continue  to  the  same  extent  as 
if  his  accounts  with  the  partnership  were  adjusted,  and  he  had 
given  his  time  and  attention  to  the  business.  The  distinction  also 
between  capital  and  stock  in  trade,  which  forms  so  material  a 
subject  of  consideration  in  Crawahay  v.  Collins,  would  often  make 
it  unjust  to  take  the  agreed  amount  of  capital  in  partnership  as  a 
basis  upon  which  to  found  a  general  rule  applicable  to  the  estate 
of  a  deceased  partner. 

I  consider  myself,  therefore,  bound  by  authority  and  reason  to 
hold  that  the  nature  of  the  trade,  the  manner  of  carrying  it  on,  the 
capital  employed,  the  state  of  the  account  between  the  partnership 
and  the  deceased  partner  at  the  time  of  his  death,  and  the  conduct 
of  parties  after  his  death,  may  materially  affect  the  rights  of  the 
parties ;  and  that  I  must  have  more  information  than  I  now  possess 
before  I  can  safely  decide  this  case. 

This  Court  doth  order,  &c.,  that  it  be  referred  to  the  Master,  i&c, 
to  take  an  account  of  the  personal  estate  and  effects  of  Gerrard 
Willett,  the  testator,  &c.,  come  to  the  hands  of  the  defendants,  &c. 
Usual  directions.     Inquiries  of  the  children  of  the  testator,  and  of 
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WiLLETT  money  paid  to  the  defendant,  G.  Willett,  in  respect  of  his  residuary 
Blanfobd.  share.  And  it  is  ordered  that  the  Master  do  take  an  account  of  the 
partnership  dealings  and  transactions  between  the  said  testator, 
[  *273  ]  Gerrard  *Willett,  and  the  defendant,  William  Blanford,  up  to  the 
death  of  the  said  Gerrard  Willett,  in  regard  to  each  of  the  businesses 
of  a  picture-frame  maker  and  a  carver  and  gilder,  in  the  pleadings 
mentioned ;  but,  in  taking  the  said  accounts,  the  said  Master  is  not 
to  disturb  any  account  that  he  may  find  to  have  been  settled  between 
the  said  parties ;  and  in  taking  such  account,  the  Master  is  to  take 
an  account  of  the  amount  of  profits  drawn  out  in  each  year  by  each 
of  them  the  said  Gerrard  Willett  and  William  Blanford,  and  to 
ascertain  and  state  the  amount  of  the  capital  of  each  of  them  the 
said  Gerrard  Willett  and  William  Blanford  in  the  said  businesses, 
and  to  calculate  interest  thereon  at  the  rate  of  51.  per  cent,  per  annum. 
And  it  is  ordered  that  the  said  Master  do  take  an  account  of  the 
property  and  effects,  debts  and  credits,  employed  in,  or  of,  or 
belonging,  or  due  to,  and  the  debts  due  from,  or  the  liabilities  of 
each  of  the  said  businesses,  at  the  death  of  the  said  Gerrard  Willett. 
And  it  is  ordered  that  the  said  Master  do  ascertain  and  state  the 
amount  of  the  capital  of  each  of  them,  the  said  testator,  Gerrard 
Willett,  and  William  Blanford,  in  each  of  the  said  businesses,  at  the 
death  of  the  said  Gerrard  Willett.  And  it  is  ordered  that  the  Master 
do  ascertain  and  state  of  what  the  stock  in  trade  in  each  of  the  said 
businesses  consisted,  and  the  respective  values  thereof,  and  also  the 
value  of  the  good-will  of  each  of  the  said  businesses  at  the  death  of 
the  said  Gerrard  Willett.  And  it  is  ordered  that  the  said  Master  do 
inquire  and  state  if  anything,  and  on  what  account,  was  due  to  the 
said  testator,  Gerrard  Willett,  at  his  death,  from  the  said  businesses, 
or  either,  and  which  of  them ;  or  from  the  said  William  Blanford,  in 
respect  of  such  businesses,  or  either,  and  which  of  them,  exclusive 
of  his  the  said  Gerrard  Willett*s  share  of,  or  in,  the  capital  and 
stock  in  trade  of  such  respective  businesses.  And  it  is  ordered  that 
the  said  Master  do  take  an  account  of  the  amount  and  particulars  of 
the  capital  from  time  to  time  employed  in  each  of  the  said  businesses, 
since  the  death  of  the  said  testator,  Gerrard  Willett,  and  by  whom, 
and  when,  and  in  what  manner  the  same  respectively  has  been  sup- 
plied ;  and  also  an  account  of  the  amount  of  profits  made  in  each  of 
the  said  businesses  in  each  year  since  his  (the  said  testator's)  death. 
And  it  is  ordered  that  the  said  Master  do  take  an  account  of  all  sums 
of  money  which,  since  the  death  of  the  said  testator,  Gerrard  Willett, 
have  been  retained,  or  paid,  or  taken  either  on  account  of  profits, 
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capital,  or  otherwise,  out  of  each  of  the  said  businesses,  or  either  Willett 
and  which  of  them,  and  the  respective  times  when,  and  by  whom,  blanford. 
and  to  whom,  and  for  what  purpose,  other  than  such  sums  as  have 
been  paid  on  account  of  such  businesses  in  the  ordinary  course  of 
carrying  on  the  same.  And  it  is  ordered  that  the  Master  do  com- 
pute interest  after  the  rate  of  five  per  cent,  on  all  such  sums  from 
the  respective  times  the  same  were  retained,  or  paid,  or  taken.  And 
it  is  ordered  that  the  said  Master  be  at  liberty  at  the  request  of  any 
*party  to  state  such  special  circumstances  as  to  him  should  seem  [  *274  ] 
material  as  to  the  nature  of  each  or  either  of  the  said  businesses, 
and  the  manner  of  carrying  on  the  same,  as  well  in  the  lifetime  of 
the  said  testator,  Gerrard  Willett,  as  since  his  death,  for  the  purpose 
of  showing  how  far  each  or  either  of  the  said  businesses  may  have 
depended  on  the  personal  skill  of  the  said  Gerrard  Willett  and 
William  Blanford,  or  either  of  them.  And  it  is  ordered  that  the 
said  Master  do  inquire  and  state  to  the  Court  whether,  since  the 
death  of  the  said  testator,  Gerrard  Willett,  any  and  what  alterations 
have  been  made  in  the  partnership  house  and  premises  in  the 
pleadings  mentioned  to  be  situate  in  Bouverie  Street,  Fleet  Street ; 
and  by  whom,  and  what  money  has  been  expended  in  making  the 
same,  and  by  whom,* and  how,  or  out  of  what  fund  paid  or  supplied. 
And  the  Master  is  to  be  at  liberty,  at  the  request  of  any  party,  to 
state  special  circumstances  in  relation  to  any  of  the  inquiries  and 
accounts  before  directed.  And  this  Court  doth  declare  that  all  such 
inquiries  and  accounts  are  directed  without  prejudice  to  any 
questions  relating  to  the  same,  or  in  the  cause.  And  for  the  better 
taking  Ac— Reg.  Lib.  B.  1841,  fol.  546. 


WILKINSON  V.   PAGE.  i84i. 

Dee  23  24 
(1  Hare,  276—289 ;  S.  C.  11  L.  J.  Ch.  193.)  jg^2 

An   award,  as  between  partners,  providing  for  tbe  application  of  the   /a/i.  20,21,26. 

partnership  assets,  if  there  should  be  a  surplus,  but  not  providing  for  the  

event  of  a  deficiency,  is  not,  necessarily,  invalid ;  for  the  Court,  in  support      Wiobam, 

of  the  award,  may,  in  a  proper  case,  intend  that  the  state  of  the  assets  is 

such  as  to  render  the  latter  provision  unnecessary.  '-        -* 

An  award  in  other  respects  valid,  is  not  rendered  invalid  owing  to  the 
nature  of  the  remedy  to  which  the  parties  are  left,  in  order  to  enforce 
obedience  to  the  award,  provided  the  remedy  be  sufficient. 

An  award  (under  an  order  of  reference  in  a  cause  seeking  an  account) 
directing  accounts  in  question  between  the  parties  to  be  taken,  without 
ordering  payment  of  the  balance  which  shall  be  found  due,  is  not,  therefore, 
bad ;  for  the  Court  may  enforce  payment  of  such  balance  in  the  cause. 

A  sum  of  money,  constituting  an  item  in  an  account,  being  one  of  the 
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Wilkinson  matters  in  reference,  the  arbitrator  directed  the  accounts  to  be  taken,  and 

^_  the  sum  in  question  to  be  paid  at  a  certain  time,  without  reference  to  the 

state  of  the  accounts  at  that  time :   StmUe,  this  does  not  necessarily  affect 
the  validity  of  the  award. 

Among  the  matters  referred  to  an  arbitrator,  was  the  question,  whether 
W.  or  P.  ought  to  be  ultimately  liable  upon  a  promissory  note,  of  which  P. 
was  the  maker,  and  \V.  an  indorsee,  as  surety  for  P. ;  and  whether  P.  was 
entitled  to  an  indemnity  from  W.  against  the  liability  of  P.  to  pay  the  note 
when  it  became  due  ?  The  arbitrator,  by  his  award,  among  other  things, 
declared  that  the  liabilities  of  P.  on  the  not«,  as  between  P.  and  W.,  should 
remain  imaffected  by  the  award  :  Held,  that  the  award  was  not  final,  and 
was  therefore  bad. 

• 

The  plaintiff,  Michael  Eaton  Wilkinson,  was  for  several  years  in 
partnership  with  Charles  Pearson  in  the  business  of  solicitors ;  the 
share  of  Pearson  in  the  business  being  two-thirds,  and  that  of  the 
plaintiff  one-third.  In  October,  1839,  Pearson  being  appointed 
the  solicitor  of  the  corporation  of  London,  retired  from  the  partner- 
ship ;  and  in  January,  1840,  an  agreement  was  entered  into  between 
Pearson  (with  the  assent  of  the  plaintiff)  and  the  defendant,  William 
Sagon  Page,  for  the  purchase  by  the  latter  of  a  moiety  of  the  partner- 
ship business  for  the  sum  of  1,500^.  The  defendant,  in  performance 
of  this  agreement,  paid  Pearson  750/.,  and  gave  his  promissory  note, 
payable  in  February,  1842,  for  the  other  750/.  Pearson  paid  the 
750/.  which  he  received  into  the  partnership  account,  and  he  also 
gave  the  plaintiff  credit  in  the  accounts  between  themselves  for  the 
amount  due  upon  the  promissory  note,  at  the  same  time  requiring 
the  plaintiff  to  indorse  the  note,  which  he  accordingly  did,  thereby 
making  himself  a  surety  to  Pearson  for  the  payment  of  the  amount 
[  ♦277  ]  due  *thereon.  Soon  after  the  new  partnership  began  the  defendant 
complained  to  Pearson  that  the  profits  of  the  business  did  not 
answer  the  expectations  he  had  been  led  to  form ;  and  in  the 
course  of  the  year  1840  differences  arose  between  the  plaintiff  and 
the  defendant  on  the  like  grounds.  These  differences  increasing, 
and  the  plaintiff  considering  that  the  defendant  was  not  qualified  to 
give,  or  did  not  give,  that  assistance  in  the  business  which  he  was 
bound  to  do,  in  March,  1841,  filed  his  bill,  praying  a  dissolution,  and 
that  the  accounts  of  the  partnership  might  be  wound  up  and  settled. 
The  defendant,  by  his  answer,  in  June,  1841,  insisted,  that  as 
against  him  the  plaintiff  had  made  no  case  for  a  dissolution;  but 
he  submitted  to  a  dissolution  of  the  partnership,  upon  terms : 
the  defendant  insisted,  that  he  had  been  induced,  by  the  fraudulent 
representations  of  Pearson,  to  purchase  a  moiety  of  the  partnership 
business  at  the  price  of  1,500/.,  and  that  the  plaintiff  was  a  party 
or  privy  to  such  fraudulent  representations,  and  ought,  in  equity, 
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to  be  a£fected  by  the  fraad.  And  the  defendant  submitted,  that  in  Wilkinson 
any  account  between  him  and  the  plaintiflf,  the  defendant  ought  to  page. 
be  allowed  a  deduction  of  the  750^,  the  monies  of  the  defendant 
received  by  the  plaintiff,  as  appeared  by  the  fifth  schedule  to  the 
memorandum  of  agreement  therein-mentioned,  which  sum  was 
obtained  from  the  defendant  by  such  misrepresentations  as  afore- 
said ;  and  the  defendant  further  submitted,  that  he  ought,  in  any 
such  account  as  aforesaid,  to  be  indemnified  by  the  plaintifif  against 
being  called  upon  by  Pearson,  or  any  other  party,  for  payment  of 
the  promissory  note  for  750L,  and  interest,  when  the  same  might 
become  due.  The  defendant  also  said,  that,  in  the  month  of 
February,  1841,  the  plaintiff  asked  the  defendant  to  give  him  (the 
plaintiff)  an  indemnity  against  the  said  promissory  note  for  750Z., 
alleging  that  Pearson  threatened  to  hold  him  (the  plaintiff)  *liable  [  •278  ] 
for  the  same ;  and  that  the  defendant,  under  the  advice  of  his 
father,  refused  to  give  the  required  indemnity. 

By  an  order,  dated  the  10th  of  September,  1841,  upon  the 
petition  of  the  plaintiff,  and  by  the  consent  of  the  defendant,  all 
matters  in  difference  mentioned  or  referred  to  in  the  pleadings  in 
this  suit  between  the  plaintiff  and  the  defendant,  were  ordered  to 
be  referred  to  the  ^' award,  arbitration,  final  end,  and  determination" 
of  Mr.  Serjeant  Goulburn,  and  the  usual  directions  were  given  with 
respect  to  the  examination  of  witnesses,  the  production  of  books 
and  documents,  and  the  power  of  the  arbitrator  to  enlarge  the  time 
of  making  his  award,  and  to  dispose  of  the  question  of  costs.  And 
it  was  thereby  ordered  that  the  award  in  writing  of  Mr.  Serjeant 
Goulburn  should  be  final  and  conclusive  on  the  said  parties 
respectively,  and  that  neither  the  plaintiff  nor  the  defendant  should 
prosecute  or  commence  any  action  at  law  or  suit  in  equity  what- 
soever against  the  other  of  them,  nor  against  the  said  arbitrator, 
touching  or  concerning  the  matters  or  any  of  the  matters  referred 
to  his  arbitration,  as  aforesaid,  or  touching  or  concerning  any 
matter  or  thing  which  he  (the  arbitrator)  should  do  in  or  about, 
or  concerning  such  matters,  or  any  of  them,  or  the  reference  to  be 
directed.  And  it  was  ordered  that  either  of  the  said  parties  should 
be  at  liberty  to  apply  to  the  Court  to  have  the  award  of  the  said 
arbitrator,  to  be  made  in  pursuance  thereof,  made  an  order  of  the 
Court. 

By  a  subsequent  agreement,  dated  the  28rd  of  November,  1841, 
the  solicitors  of  both  parties  consented  and  agreed  that  the  arbi- 
trator might,  if  he  thought  fit,  award  as  to  one  of  the  matters  so 
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Wilkinson    referred  to  him,  in  the  event  of  his  awarding  a  dissolution,  that  the 
Page.        accounts  of  *the  partnership  should  be  immediately  wound  up,  and 
[  '279  ]       the  books  and  papers  thereof  deposited  with  one  J.  S.  Bowden, 
and  that  J.  S.  Bowden,  should  and  might,  with  all  convenient  speed, 
receive  the  outstanding  assets  of  the  partnership,  and  pay  the  same 
to  the  joint  account  of  the  plaintiff  and  defendant,  at  their  bankers, 
to  be  in  the  first  instance  applied  in  payment  of  the  outstanding 
debts  and  liabilities  of  the  partnership,  together  with  incidental 
expenses,  and  afterwards  to  be  applied  upon  the  footing  of  the 
accounts, « such  accounts  to  be  finally  settled  between  the  plaintiff 
and  defendant  by  J.  S.  Bowden,  in  case  they  differed ;  and  that 
both  parties  should  do  all  acts  necessary  for  winding  up  the  part- 
nership ;  that  the  plaintiff  should  guarantee  the  defendant  against 
any  demand  of  rent  for  the  premises  in  Park  Street;  that  the 
papers  of  clients  should  be  delivered  up  to  such  clients  upon  the 
payment  of  what  was  due  from  them ;  and  that  the  defendant  should 
deliver  up  to  the  plaintiff  the  private  papers  belonging  to  the  latter. 
The  arbitrator  made  his  award  dated  the  24th  of  November,  1841, 
and  thereby  ordered  and  adjudged  that  the  plaintiff's  bill  should  be 
dismissed  without  costs ;  that  the  co-partnership  should  be  dissolved 
as  from  the  date  of  the  award ;  and  as  to  the  mode  of  winding  up 
the  accounts  and  other  matters  incidental  thereto,  and  the  person 
by  whom  the  said  accounts  should  be  finally  wound  up  and  settled, 
the  arbitrator  referred  to  the  consent  and  agreement  of  the  28rd  of 
November,  and  made  his  award  in  the  precise  terms  of  that  agree- 
ment. The  award  then  proceeded  as  follows:  ''And  touching  another 
matter  in  difference  mentioned  and  referred  to  in  the  pleadings  in 
the  said  suit,  namely,  the  payment  of  a  certain  sum  of  1,500{.  by 
the  said  defendant  as  and  for  a  premium  or  consideration  for  the 
[♦280  ]       purchase  of  a  *moiety  of  the  business  of  the  said  partnership,  and 
for  half  of  which  said  premium,  namely  750{.,  the  said  defendant  has 
given  his  promissory  note,  payable  at  a  day  yet  to  come,  and  the 
other  moiety  whereof,  namely  750^,  he  the  said  defendant  paid  in 
money,  and  which  money  found  its  way  forthwith  into  the  hands  of 
the  said  plaintiff,  I  do  award  and  adjudge  that  on  or  before  the 
1st  day  of  January,  1842,  the  said  plaintiff  do  repay  to  the  said 
defendant  the  said  sum  of  7502. ;  but  in  making  this  award  I  declare 
that  I  do  not  intend  to  affect  or  in  any  wise  to  vary  any  liabilities 
of  the  said  defendant  in  respect  of  the  said  promissory  note  for 
7502. ;  but  it  is  my  wish  and  intention  that  any  such  liabilities  of 
the  said  defendant  in  that  respect  as  between  him  and  the  plaintiff 
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Mr.  Sharpe  and  Mr,  Ancle rdon  moved  accordingly, 


«     «     « 


remain  wholly  unaffected  by  this  my  award.  And  touching  all  Wilkikson 
matters  in  difference  mentioned  or  referred  to  in  the  pleadings  in  page. 
the  said  suit  other  than  those  to  which  I  have  above  referred,  or 
on  which  I  have  above  awarded,  I  do  award,  order,  and  direct  that 
from  and  immediately  after  the  due  and  full  performance  by  each 
of  the  parties  to  the  said  suit,  of  all  matters  and  things  which  by 
this  my  award  are  directed  to  be  respectively  done  or  suffered  by 
each  or  either  of  them,  each  of  the  said  parties  shall,  if  required  so 
to  do,  at  the  costs  and  charges  of  the  other  of  them,  execute  to  the 
other  of  them  a  release  of  all  such  last-mentioned  differences  so 
referred  to  me  as  aforesaid  other  than  those  to  which  I  have  above 
referred  or  in  which  I  have  above  awarded.'* 

The  defendant  gave  notice  of  motion  for  the  21st  of  December, 
1841,  that  this  award  might  be  made  an  order  of  Court,  and  the 
plaintiff  be  ordered,  on  or  before  the  first  day  of  January  then  next, 
to  pay  to  the  defendant  the  sum  of  750Z.  mentioned  in  the  award. 

«  #  #  «  « 

The  plaintiff,  having  given  a  cross  notice  of  motion  that  the        1842. 
award  might  be  set  aside,  and  declared  null  and  void,  for,  amongst        ^^* 
other  things,  objections  upon  the  face  of  the  award,  and  for  that        [  282  ] 
the  arbitrator  had  not  arbitrated  upon  matters  which  were  referred 
to  him,  and  for  that  the  award  was  uncertain  and  not  final  as  to 
the  matters  arbitrated  upon  or  referred  to  in  the  award. 


Mr.    Wood,   for  the  defendant,   in   support  of   the  original       [  283  ] 
motion.     *    ♦     * 

Mr,  Sharpe,  in  reply.     \  ^     *  L  284  ] 

[The  arguments  sufl&ciently  appear  from  the  following  judgment.] 

The  Vicb-Chancbllor  :    *  Jan.2e. 

From  the  terms  of  this  award  it  appears,  first,  that  the  arbitrator 
has  taken  the  7501,  already  paid  by  Page  out  of  the  partnership 
account,  and  awarded  it  to  be  paid  on  the  1st  of  January  instant, 
without  reference  to  the  question  whether  the  accounts  should  at 
that  time  have  been  taken  by  Bowden  or  not.  Secondly,  the 
arbitrator  has  not  awarded  payment  of  the  balance  to  be  found 
by  Bowden,  nor  provided  for  the  case  of  the  assets  under 
the  administration  of  Bowden,  being  insufficient  to  wind  up  the 

B.B. — VOL.  Lvm..  6 


82  1842.     CH.     1  HARE,  284—286.  [r.r. 


Wilkinson  partnership  concerns.  Thirdly,  he  has  in  general  terms  directed  a 
Page.  guarantee  to  be  given,  without  saying  what  the  nature  of  that 
guarantee  shall  be.  And,  fourthly,  with  reference  to  the  question 
respecting  the  1,500/.,  the  purchase-money  or  premium  agreed  to 
be  paid  by  the  defendant  for  the  moiety  of  the  business,  the 
arbitrator  has  awarded  that  the  plaintiff  do  repay  to  the  defendant 
the  7501. ;  but  the  arbitrator  declares  that  he  does  not  intend  to 
affect  or  in  anywise  to  vary  any  liabilities  of  the  defendant  in 
[  •285  ]  respect  of  the  promissory  *note  for  750/. ;  but  it  is  his  wish  and 
intention  that  any  such  liabilities  of  the  defendant,  in  that  respect, 
as  between  him  and  the  plaintiff,  should  remain  wholly  unaffected 
by  the  award. 

Upon  these  four  points  in  the  award,  the  plaintiff's  objections 
are  founded. 

Upon  some  of  these  objections,  I  did  not  during  the  argument 
nor  have  I  since  felt  any  great  difficulty.  The  750/.  paid  by  Page 
to  Pearson,  and  the  rights  and  liabilities  of  the  parties  in  respect 
of  that  payment,  were  matters  in  difference  between  the  parties  to 
the  reference ;  and  if  the  learned  arbitrator  has  miscarried  in 
taking  that  item  out  of  the  general  partnership  account,  and  in 
directing  payment  thereof  by  Wilkinson  before  the  accounts  may 
have  been  taken,  (a  point  upon  which  I  give  no  opinion),  I  should 
have  great  difficulty,  notwithstanding  Page's  answer  upon  that 
part  of  the  case,  in  treating  that  as  an  excess  of  the  powers  of  the 
arbitrator,  or  otherwise  than  as  an  error  in  law  not  affecting  the 
validity  of  the  award. 

I  think  further,  that  the  plaintiff's  counsel  has  overrated  the 
difficulties  with  which  his  client's  case  would  be  affected,  in 
supposing  that  if  the  award  were  made  an  order  of  Court  in  the 
cause  of  Wilkinson  v.  PagCy  the  Court  would  have  any  difficulty  in 
making  an  order  in  that  cause  for  the  payment  of  any  balance 
which  the  accounts  to  be  taken  by  Bowden  might  show  to  be  due 
from  Page  to  Wilkinson,  or  from  Wilkinson  to  Page ;  and  if  that 
were  not  so,  (admitting,  upon  the  authority  of  the  cases  cited 
at  the  Bar,  that  performance  of  the  award  could  not  be  enforced 
by  attachment,)  I  should  hesitate  to  decide  that  an  award  in  other 
respects  valid  was  rendered  invalid  only  in  respect  of  the  nature  of 
[  *286  J       the  *remedy,  by  means  of  which  obedience  to  it  was  to  be  enforced. 

I  also  think,  that  the  defendant's  counsel  has  given  a  sufficient 
answer  to  the  objection  as  to  the  absence  from  the  award  of  a 
provision  for  winding  up  the  partnership  concerns  in  the  event  of 
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the  assets  collected  by  Bowden  proving  insufficient,  and  also  to  the    Wilkinson 

objection  founded  upon  the  word  **  guarantee  "  in  the  award.     It        pagk. 

may  be,  that  the  certainty  of  the  amount  of  assets  under  Bowden *s 

control,  and  the  state  of  the  partnership  accounts,  were  such  as 

to  render  it  unnecessary  that  provision  should  have  been  made 

for  the  contingency  upon  which  the  former  of  the  last-mentioned 

objections  depends ;  and,  in  the  absence  of  evidence  to  show  that 

such  provision  was  necessary,  the  strong  inclination  of  my  opinion 

is,  that  the  authorities  upon  the  subject  would  oblige  me  to  make 

an  intendment  to  the  contrary  in  support  of  the  award ;  nor  can  I 

think  that  either  party  can  complain  of  the  mere  use  of  the  word 

''guarantee"  in  the  award,  seeing  that  the  arbitrator  has  only 

used  a  word  which  the  parties  by  special  agreement  authorized  him 

to  make  use  of  in  that  part  of  the  subject  of  reference  as  to  which, 

on  the  28rd  of  November,  1841,  they  agreed  to  substitute  Bowden 

for  the  original  referee. 

Upon  the  remaining  objection  I  have  certainly  experienced  great 
difficulty.  The  arbitrator  states  in  his  award  (as  the  fact  was), 
that  the  whole  1,500/.  was  a  matter  in  difference  mentioned  and 
referred  to  in  the  pleadings  in  the  cause.  He  then  proceeds  to 
award,  that  750/.,  part  of  this  1,500/.,  shall  be  paid  by  Wilkinson 
to  Page  on  or  before  the  1st  of  January  instant.  He  then  declares, 
that,  in  making  his  award,  he  does  *not  intend  to  affect  or  in  [*287] 
anywise  vary  any  liabilities  of  Page  in  respect  of  the  promissory 
note  for  750/.,  but  that  it  was  his  wish  and  intention  that  any 
liabilities  of  Page  in  that  respect  as  between  himself  and  Wilkinson 
should  remain  wholly  unaffected  by  the  award. 

Now,  what  are  the  liabilities  of  Page  which  the  arbitrator  here 
refers  to  under  the  words  ** any  liabilities  of  Page?"  Certainly 
not  the  liabilities  of  Page  to  Pearson ;  for  respecting  such  liabilities 
of  Page  there  was  not,  and  could  not  be  either  doubt  or  question. 
So  far  was  this  from  being  the  case,  that  the  admitted  liability  of 
Page  to  Pearson  was  the  foundation  of  the  claim  set  up  by  Page  in 
his  answer  to  he  indemnified  by  Wilkinson.  Then  what  other 
liabilities  were  there  by  which  the  words  of  the  award  are  to  be 
satisfied,  and  to  which  they  must  have  reference  ?  Wilkinson  was 
liable  to  Pearson  upon  the  note,  and,  in  the  absence  of  special 
circumstances,  would  be  entitled  to  be  indemnified  by  Page  against 
any  demand  which  Pearson  might  enforce  against  him  upon  the 
note.  But  Page,  in  his  answer,  insists  that,  under  the  special 
circumstances  of  the  case,  he  is  not  liable  in  equity  so  to  indemnify 
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Wilkinson  Wilkinson.  In  other  words,  he  contends,  by  his  answer,  that  in 
Page.  equity  he  is  not  ultimately  liable  upon  the  note.  And  it  appears 
also  by  the  answer,  although  that  will  not  materially  vary  the  case, 
that,  in  February,  1841,  the  month  preceding  that  in  which  the 
bill  was  filed,  Wilkinson  had  claimed  to  be  indemnified  by  Page  in 
respect  of  Wilkinson's  liability  to  Pearson  as  surety  for  Page  upon 
this  very  note.  And  the  answer  does  not  suggest  that  this  claim 
was  ever  withdrawn. 

The  question,  therefore,  whether  Wilkinson  or  Page  was  the  party 
ultimately  liable  upon  the  note,  was  a  matter  in  difference  men- 
[  ♦288  ]  tioned  or  referred  to  in  the  *pleadings  of  the  cause.  The  state  of 
the  question  between  the  parties  respecting  the  note  for  750/.  was 
simply  this:  The  primary  liability  of  each  party  to  Pearson  was 
admitted,  and  the  ultimate  liability  of  Page,  in  the  absence  of 
special  circumstances,  was  not,  as  in  reason  it  could  not  be,  a 
subject  of  controversy.  But  a  question  was  raised,  whether,  under 
circumstances  mentioned  and  referred  to  in  the  pleadings,  Page  was 
ultimately  liable  or  not ;  and  if  the  case  alleged  in  the  answer  were 
true,  there  would  or  might  be  strong  ground  for  supporting  the 
proposition  for  which  Page  contended,  and  which  his  counsel 
adopted,  by  arguing  that,  if  the  fraud  were  made  out  against 
Wilkinson,  he  would  be  liable  in  soUdo  to  Page  for  the  whole  1.500/., 
whether  he  received  the  whole  sum  or  not.  Privately,  in  my  own 
mind,  I  may  perhaps  be  persuaded  that  the  arbitrator  meant  to 
decide  that  the  special  circumstances  relied  upon  by  Page  in  his 
answer  ought  not  to  aflfect  what  I  may  call  Page's  natural  liabilities 
upon  the  note — that  is,  his  ultimate  liabilities,  both  to  Pearson  and 
Wilkinson ;  but,  unfortunately,  the  arbitrator  has  not  said  so. 
Instead  of  determining  and  awarding  that  the  special  circumstances 
insisted  upon  by  Page  shall  not  affect  or  in  anywise  vary  Page's 
natural  liabilities  upon  the  note, — he  declares  only  that  Page's 
liabilities  shall  be  wholly  unaffected  by  the  award,  leaving  the 
question  raised  in  the  pleadings  undecided.  He  says,  in  effect,  he 
will  leave  the  question  of  Page's  liabilities  upon  the  note,  as  between 
himself  and  Wilkinson,  undecided, — those  very  liabilities  being,  in 
the  way  I  have  explained,  a  matter  in  difference  between  the 
parties  to  the  reference. 
[  ♦2S9  ]  The  case  of  Sallows  v.  Girling  (i)  does  not  appear  to  *me  to  bear 

upon  the  question  in  this  caui?e  ;  for,  in  that  case,  no  question  was 
made  as  to  the  effect  of  the  awards  and  bonds,  which  the  arbitrators 

(1)  Cro.  Jac.  277. 
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awarded  to  stand  in  force.  An  award,  that  a  party  should  be 
entitled  to  the  monies  due  under  an  award  or  upon  a  bond,  might 
be  good,  if  the  effect  of  the  award  or  bond  was  not  in  dispute ;  but 
otherwise,  if  the  effect  of  the  award  or  bond  was  a  subject  of 
difference  between  the  parties.  The  mutual  releases  which  are  also 
awarded  cannot  help  the  case ;  for  a  decision  to  that  effect  would 
be  to  make  the  releases,  which  are  part  of  the  award,  affect  a 
subject  which  the  arbitrator  declares  shall  be  wholly  unaffected  by 
the  award.  It  is  with  great  regret,  therefore,  that  I  am  compelled 
to  refuse  the  defendant's  motion,  and  accede  to  that  of  the  plaintiff : 
but  I  can  give  no  costs  upon  either  motion. 


Wilkinson 
r, 
Pagk. 


APPLEBY  V.  DUKE. 

(1  Hare,  303—309;  S.  C.  11  L.  J.  Ch.  194.) 

[Affirmed  on  appeal,  as  reported  in  1  Phillips,  272.] 


1842. 
Jan,  26,  81, 

[  303] 


DODD   V.   LYDALL(l). 
LYDALL  V.   DODD. 

(1  Hare,  333—340.) 

Equitable  eet-off . 

A  trustee  of  real  estate  became  mortgagee  of  the  trust  estate,  partly  by 
taking  an  assignment  of  a  prior  mortgage,  partly  by  taking  an  assignment 
of  a  mortgage  created  by  his  co-trustee  and  himself  under  their  power  for 
the  purposes  of  the  trust,  and  partly  for  money  which  he  lent  to  the  cestui 
que  trust  of  the  equity  of  redemption,  subject  to  charges  created  by  the 
will.  The  mortgagee  and  trustee  filed  his  bill  for  foreclosure  simply.  The 
cestui  que  trust  of  the  equity  of  redemption  filed  his  bill  for  an  account  of 
the  trust  and  of  the  mortgages,  and  that  the  mortgages  might  be  ordered  to 
stand  as  securities  only  for  the  balance  due  to  the  mortgagee  and  trustee 
upon  the  mortgage  and  trust  accounts :  Held,  that  the  Court  might  make 
one  decree  in  hoth  causes,  so  as  to  give  the  mortgagor  any  set-off  he  might 
be  entitled  to, — or  make  a  decree  of  foreclosure  in  the  former  suit,  and  a 
separate  decree  for  an  account  against  the  trustee  personally  in  the  latter, 
according  to  the  circumstances  and  justice  of  the  case. 

John  Lydall,  the  testator,  bj'  his  will,  dated  the  24th  of  September, 
1808,  devised  certain  freehold  premises,  called  Uxmore  Farm,  unto 
and  to  the  use  of  John  Dodd  and  Thomas  Dodd,  for  a  term  of  500 
years,  without  impeachment  of  waste,  upon  trust,  by  mortgage  of 
the  said  premises,  but  not  by  an  absolute  sale  thereof,  to  raise  and 
pay  the  testator's  debts,  and  certain  annuities  and  legacies  charged 

(I)  Chrigtie  v.  Taunton  [1893]  2  Ch.  175,  62  L.  J.  Ch.  385. 


1841. 
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1842. 
Jan,  29. 
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thereon,  or  so  much  thereof  as,  in  the  opinion  of  the  said  trustees 
or  trustee,  could  not  be  conveniently  raised  and  paid  out  of  his 
residuary  personal  estate,  which  the  testator  emjjowered  his  wife 
to  employ  in  carrying  on  his  farming  business  until  one  of  his  sons 
should  attain  twenty-one.  Subject  to  the  term,  the  testator  devised 
the  premises  to  the  use  of  his  eldest  son,  John  Dodd  Lydall,  in 
fee,  and  appointed  his  wife  and  John  Dodd  and  Thomas  Dodd  his 
executrix  and  executors. 

The  testator  died  in  October,  1808.  At  the  time  of  his  death, 
Dxmore  Farm  was  subject  to  a  mortgage  in  fee,  made  by  the  testator 
to  Robert  Baker,  to  secure  the  sum  of  1,500/. 

By  indenture  of  the  17th  of  March,  1809,  John  Dodd  and 
Thomas  Dodd  demised  Uxmore  Farm,  for  the  term  of  400  years, 
to  a  trustee  for  Robert  Baker,  to  secure  a  further  sum  of  500/., 
which  they  borrowed  of  him.  Both  John  Dodd  and  Thomas  Dodd 
acted  in  the  trusts  *of  the  will,  which  was  proved  by  them  and  the 
testator's  widow  in  April,  1809.  The  widow  carried  on  the  farming 
business  for  several  years. 

Robert  Baker,  the  mortgagee,  died,  and  his  executors  requiring 
payment  of  the  money  due  upon  the  mortgage  of  Uxmore  Farm, 
John  Dodd,  in  September,  1813,  out  of  his  own  monies,  at  the 
request  of  Thomas  Dodd,  his  co-executor,  paid  to  the  executors  of 
Baker  the  sums  of  1,536/.  and  512/.,  the  amount  of  such  mortgage 
money,  with  some  interest  then  due.  No  transfer  of  the  mortgage 
was  made  until,  by  indentures  of  the  18th  and  19th  of  July,  1822,  the 
heir-at-law  and  executors  of  Baker,  in  consideration  of  such  pay- 
ments in  1813,  released  and  conveyed  the  premises  to  a  trustee  for 
John  Dodd  in  fee,  and  assigned  to  him  the  residue  of  the  term  of 
400  years. 

John  Dodd  Lydall  came  of  age  in  1822.  Being,  as  he  alleged,  in 
necessitous  circumstances,  in  1826  John  Dodd  advanced  him  1,200/. 
on  the  security  of  Uxmore  Farm ;  and,  by  indentures  of  the  12th 
and  13th  of  July,  1826,  John  Dodd  Lydall  released  the  premises  by 
way  of  mortgage  in  fee  to  John  Dodd,  to  secure  the  said  1,200/., 
and  the  2,000/.  previously  charged  thereon,  with  interest  at  4 J  per 
cent.  The  rents  and  profits  for  several  years  up  to  July,  1826,  had 
been  received  and  applied  hy  John  Dodd  and  Thomas  Dodd :  John 
Dodd  Lydall  then  entered  into  possession,  and,  as  he  alleged, 
executed  the  mortgage  on  the  promise  of  John  and  Thomas  Dodd 
to  render  him  their  accounts  of  the  testator*8  estate. 

John  Dodd  died  in  November,  1834,  having  devised  Uxmore  Farm 
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to  William  Dodd  and  Thomas  Dodd,  the  younger,  the  executors  of  his 
will.  The  fiist  suit  was  *instituted  by  William  Dodd,  and  Thomas 
Dodd,  the  younger,  as  such  executors  of  John  Dodd,  against  John  Dodd 
Lydall,  Thomas  Dodd,  the  trustee  of  the  term  of  400  years,  and  the 
unpaid  legatees  of  the  testator,  whose  legacies  were  charged  upon 
Uxmore  Farm ;  and  the  bill  prayed  a  decree  for  foreclosure.  The 
second  bill  was  filed  in  June,  1838,  by  John  Dodd  Lydall  against 
Thomas  Dodd,  William  Dodd,  and  Thomas  Dodd,  the  younger,  and 
other  parties  interested ;  and  prayed  an  account  of  the  personal 
estate  and  effects  of  the  testator,  and  that  Thomas  Dodd,  and 
the  personal  representatives  of  John  Dodd,  might  be  decreed  to  be 
answerable  for  what  was  due  from  Thomas  Dodd  and  John  Dodd 
respectively,  and  that  the  mortgage  deeds  might  stand  as  a  security 
only  for  what  should  appear  to  be  due  thereon,  after  deducting  what 
was  due  from  the  estate  of  John  Dodd  upon  taking  such  accounts, 
and  that  Thomas  Dodd  might  be  ordered  to  pay  to  the  plaintiff 
what,  upon  taking  the  account,  should  appear  to  be  due  from  him. 
On  the  application  of  the  plaintiff  in  the  second  suit,  it  was 
ordered  that  the  two  causes  should  come  on  for  hearing  together. 
The  only  question  discussed  at  the  hearing  was,  whether  the  two 
causes,  under  the  circumstances,  ought  to  be  treated  as  relating  to 
the  same,  or  to  distinct  matters,  and  be  the  subject  of  one  or  two 
decrees ;  it  being  insisted  on  the  part  of  the  plaintiffs  in  the  first 
suit,  that  they  were  entitled  to  a  single  decree  for  foreclosure  in 
the  ordinary  form ;  and  on  behalf  of  the  plaintiff  in  the  second 
suit,  that  the  trust  account  should  be  taken  under  a  decree  in 
both  suits,  and  that  the  foreclosure  should  be  suspended  until  the 
balance  on  that  account  was  ascertained. 


Dodd 

r. 

Ltd  ALL. 

Ltdall 

•Dodd. 
[  *Z'do  ] 


Mr.  Cooper  and  Mr.  Randall,  for  John  Dodd  Lydall. 


[836] 


Mr.  Wakefieldy  Mr.  Teinplcy  Mr.  Sharpe,  Mr.  Pan-y,  and  Mr. 
G.  L.  Russelly  for  the  other  parties. 


The  Vice-chancellor: 

The  plaintiffs  in  the  first  suit  (as  executors  of  John  Dodd)  claim 
as  mortgagees ;  and  the  scope  of  their  bill  is,  to  obtain  a  decree  of 
foreclosure,  without  reference  to  the  fact  that  their  testator,  in 
his  character  of  trustee,  was  an  accounting  party  to  John  Dodd 
Lydall,  the  mortgagor,  whom,  with  other  persons  having  charges 
on  the  estate,  he  seeks  to  foreclose.    The  plaintiff  in  the  second 
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suit  is  J.  D.  Lydall,  the  mortgagor;  and  the  object  of  his  suit  is, 
to  have  the  mortgage  accounts  and  the  trust  accounts  blended 
together,  and  that  the  mortgages  may  stand  as  securities  only  for 
what  shall  be  found  due  upon  the  entire  account.  He  seeks,  in 
efTect,  that  what  he  alleges  to  be  due  to  him  as  cestui  que  trust, 
upon  taking  the  trust  accounts,  may  be  set  off  against  what 
he  admits  to  be  due  from  him  as  mortgagor,  or  due  upon  the 
security  of  the  estate,  the  equity  of  redemption  of  which  belongs 
to  him. 

There  cannot  be  any  doubt  that  I  must  give  relief  in  the  second 
cause  to  the  extent  at  least  of  decreeing  an  account  of  the  trust 
transactions ;  for  no  such  settlement  of  the  accounts  of  the  trust 
is  pleaded,  as,  in  the  circumstances  of  the  case,  could  bind  the 
plaintiff  in  that  suit ;  and  if  the  result  of  that  account  were  now 
ascertained,  and  it  thereby  appeared  that  the  estate  which  the 
plaintiffs  in  the  first  suit  represent  was  debtor  to  the  plaintiff  *in 
the  second  suit,  I  see  no  reason  why  the  Court  should  not  give  the 
plaintiff  in  the  second  suit  the  benefit  of  the  set-off  which  he 
claims :  Clai-k  v.  Coi^t  (i) ;  and,  further,  as  the  two  causes  have 
been  ordered  to  come  on  together,  I  do  not  doubt  that,  according 
to  the  practice  of  the  Court,  I  may  treat  the  two  causes  as  one,  if 
the  justice  of  the  case  requires  it:  Day  v.  Nemmun  (2).  But  the 
points  which  I  have  had  to  consider  are,  whether  the  practice  of 
the  Court  obliges  me  to  suspend  the  decree  of  foreclosure  in  the 
first  cause  until  the  trust  accounts  are  taken ;  and,  if  the  practice 
of  the  Court  do  not  make  this  imperative  upon  me,  whether  the 
merits  of  the  whole  case  do  not  require  that  I  should  make  separate 
decrees  in  the  two  causes ;  or  impose  such  terms  upon  the  plaintiff 
in  the  second  cause  as  will  prevent  any  possible  inconvenience 
occurring  to  the  plaintiffs  in  the  first  cause  by  the  decree  of 
foreclosure  being  suspended. 

Upon  the  mere  point  of  form,  I  entertain  no  doubt.  The  order 
that  both  causes  come  on  together  is  made  by  the  Court  in 
ignorance  of  the  merits  of  either  of  them,  and  only  upon  a  repre- 
sentation that  the  justice  of  the  whole  case  requires  that  they 
should  be  so  heard.  But  if,  upon  hearing  the  two  causes,  the 
Court  is  of  opinion  that  separate  decrees  should  be  made,  the  Court 
may  take  that  course.  Upon  the  law  of  the  case,  my  opinion  is 
equally  clear.  The  mere  existence  of  cross  demands  does  not  of 
necessity  give  a  right  of  equitable  set-off ;  and  certainly  the  mere 

(1)  54  R.  B.  256  (Cr.  &  Ph.  154).  (2)  2  E.  B.  1  (2  Cox,  77). 


VOL.  Lviii.l  1841.     CH.     1  HARE,  887—839. 


89 


l^endency  of  an  account,  out  of  which  a  cross  demand  may  arise, 
will  not  confer  such  a  right.  I  had  occasion,  when  at  the  Bar,  to 
give  great  attention  to  the  question  of  equitable  setoff  in  the  case 
*of  Rawson  v.  Samuel  (1) ;  and  the  judgment  of  Lord  Cottbnham 
in  that  case,  on  appeal,  will  be  found  fully  to  justify  the  opinion 
which  I  now  express.  It  was  there  decided,  that,  in  the  case  of 
cross  demands  arising  out  of  transactions  not  necessarily  connected 
with  each  other,  a  court  of  equity  is  bound  to  look  into  all  the 
circumstances  of  the  case,  and  see  whether  an  equity  is  made  out 
for  blending  the  two  matters  together  at  the  expense  of  possible 
delay  in  concluding  one  of  those  matters. 

The  only  question,  therefore,  is,  whether,  upon  the  whole  case, 
I  ought  to  suspend  the  decree  of  foreclosure  until  the  trust  account 
is  taken  for  the  purpose  of  blending  the  two  accounts  together,  or 
whether  I  should  at  once  make  the  decree  of  foreclosure,  and  leave 
the  plaintiff  to  his  remedies  against  the  estate  of  the  deceased 
trustee.  The  two  accounts  have  no  original  or  necessary  connexion 
with  each  other.  The  first  mortgage  debt  of  1,500{.  existed  before 
the  trust  was  created.  The  third  mortgage  debt  of  1,2002.  was 
created  by  the  plaintiff  in  the  second  suit  in  1826.  Upon  the 
second  mortgage  debt  of  500/.,  I  have  felt  some  difficulty  ;  for  that 
was  a  transaction  arising  in  the  execution  of  the  trust.  But 
assuming  the  mortgage  to  have  been  authorized  by  the  trust, 
which,  apparently,  it  was,  the  charge  upon  the  estate  would  be 
good,  and  the  trustees  would  be  personally  accountable  for  the 
application  of  the  money.  Now  I  find,  that,  in  1826,  upon  the 
occasion  of  borrowing  the  1,200Z.,  this,  as  well  as  the  other  mort- 
gage, was  distinctly  recognised  and  confirmed  by  the  plaintiff  in 
the  second  suit.  This  fact  he  does  not,  in  his  answer,  deny: 
he  says  only  that  the  mortgagee  promised  ^afterwards  to  satisfy 
him  as  to  the  trust  accounts ;  and  if,  in  these  circumstances,  the 
mortgages  had  all  been  assigned  to  a  stranger,  I  cannot,  for  a 
moment,  doubt  that  the  plaintiff  in  the  second  suit  might  have 
been  foreclosed  and  left  to  his  remedies,  in  respect  of  the  trust, 
against  the  trustees  personally,  or  their  estates.  Nor  is  it  unim- 
portant to  observe,  that  the  mortgages  are  the  property  of  one  of 
several  trustees ;  whereas  the  trust  account  is  the  liability  of  all 
the  trustees.  I  find,  further,  that  the  plaintiff  in  the  second  suit 
has,  in  point  of  fact,  acquiesced  in  all  the  trust  transactions  for 
more  than  fifteen  years  after  he  attained  his  majority, — for  more 

(1)  54  B.  E.  259  (Cr.  &  Ph.  161). 
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than  eleven  years  after  his  attention  was  particularly  called  to  the 
state  of  the  incumbrances  upon  his  property, — during  eight  of 
which  John  Dodd  was  living, — and  for  more  than  three  years  since 
the  death  of  the  trustee,  whose  executors  are  plaintiffs  in  the 
foreclosure  suit.  He,  in  fact,  acquiesced  until  the  mortgagee  sought 
to  realize  his  securities.  It  is  impossible,  in  such  circumstances, 
that  I  can  exclude  altogether  the  suspicion,  that  the  second  suit 
may  have  been  instituted  to  gain  time,  and  avert  the  immediate 
consequences  of  a  decree  in  the  first  suit.  I  am  satisfied  I  should 
be  doing  no  injustice,  if,  in  a  case  so  circumstanced,  I  were  to 
treat  the  mortgagee  as  a  stranger  to  the  trust,  and  at  once  make  a 
decree  of  foreclosure  in  the  first  suit,  and  give  the  plaintiff  in  the 
second  suit  a  separate  decree  for  an  account  of  the  trust.  I  shall 
not,  however,  go  so  far  as  that,  unless  at  the  option  of  the  plaintiff 
in  the  second  suit.  I  shall  do  that  which  it  is  competent  for  me 
to  do, — take  a  middle  course.  If  the  plaintiff  in  the  second  suit 
will  pay  into  Court  the  amount  of  the  mortgages,  and  the  interest 
due,  I  will  make  one  decree  in  both  causes,  according  to  the  tenor 
of  the  prayer  of  the  bill  in  the  second  cause,  and  suspend  the 
decree  of  foreclosure  until  both  accounts  are  *taken.  If  the 
plaintiff  in  the  second  suit  shall  decline  to  pay  the  money  into 
Court,  I  shall  make  a  decree  of  foreclosure  in  the  first  suit,  and  a 
separate  decree  for  an  account  of  the  trust  in  the  second. 


The  cause  stood  over  to  afford  the  plaintiff  time  for  consideration. 


1841. 
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WALKER  V.  JEFFEEYS(l). 

(1  Hare,  341—358 ;  S.  C.  11  L.  J.  Ch.  209 ;  6  Jur.  336.) 

Lands  were  conveyed  to  a  trustee,  in  trust  to  grant  a  lease  of  the  mines 
under  the  same  to  certain  persons  for  forty -two  years,  and,  at  the  request 
of  the  lessees,  made  at  any  time  thereafter,  to  grant  a  further  lease  of  the 
same  mines  for  twenty-one  years,  to  commei.ce  at  the  expiration  of  the 
first  term ;  the  fii'st  lease  to  contain  a  covenant  for  renewal  for  the  second 
term.  The  lease  of  forty- two  years  was  made  accordingly.  Shortly  hefore 
the  expiration  of  the  first  term,  the  lessees  applied  for  the  renewal,  which 
was  refused.  No  proceedings  were  taken  to  enforce  the  performance  of  the 
covenant  or  trust  for  upwards  of  two  years  after  the  refusal. 

Held,  that  so  far  as  the  title  to  renewal  depended  on  the  covenant,  the 
delay  or  acquiescence  would  be  a  defence  in  equity. 

Semhle — That  the  lessees  had  an  equitable  interest  in  the  trust,  which 
would  not  be  divested  by  the  delay  alone, — but  that  the  lessees,  in  support 

(1)  BasHn  v.  Bidwell  (1881)  18  Ch.  D.  238,  44  L.  T.  742. 
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of  their  title  to  a  decree  for  performance  of  the  tnist,  must  show  that  they       Walker 

had,  by  performing  the  covenants  on  their  part,  paid  the  price  for  which,       ^ ^ 

on  the  instruments,  the  lensors  had  stipulated. 

The  performance  of  the  covenants  by  the  lessees  being  doubtful,  and  the 
lessees  declining  to  trj'  issues  as  to  that  fact,  the  bill  was  dismissed  with 
costs. 

John  Reab,  William  Bancks,  and  John  Dumaresq,  were,  in  the 
year  1791,  in  partnership  as  coal  and  iron  masters,  and  John  Read 
was  seised  in  fee  of  a  messuage  and  buildings,  and  forty-seven 
acres  of  land,  situate  at  Tibbington,  in  Staffordshire,  subject  to  a 
mortgage  in  fee  to  A.  Cocker  for  securing  2,0002.  and  interest ;  and 
he  was  also  seised  in  fee  of  two  other  closes  of  land  containing 
about  six  acres,  called  the  Lower  Ground.  With  the  view  of 
making  a  lease  of  these  premises  to  the  co-partnership,  an  arrange- 
ment was  entered  into  between  the  parties,  which  was  carried  into 
effect  by  indentures  of  lease  and  release  of  the  5th  and  6th  of 
October,  1791 :  the  release,  between  A.  Cocker,  of  the  first  part, 
John  Bead,  of  the  second  part,  J.  Carpenter,  of  the  third  part, 
and  two  trustees  of  terms  of  years  in  the  lands,  of  the  fourth  and 
fifth  parts,  reciting,  that  Bancks,  Bead,  and  Dumaresq,  had 
proposed,  as  co-partners,  to  accept  a  lease  of  the  said  premises  *'  for 
the  purpose  of  getting  and  raising  the  coal,  iron-stone,  and  other 
minerals,  in  and  under  the  same,  and  for  making  iron  thereon,  and 
to  become  co-partners,  and  to  carry  on  such  works  and  mines  for 
their  mutual  benefit  and  advantage,"  according  to  articles  of 
partnership,  which  ♦were  intended  to  be  executed;  and  that,  for  the  [  ^342  ] 
better  effecting  the  intention  of  the  said  parties.  Bead  had  applied 
to  and  prevailed  upon  Cocker  to  join  him  in  conveying  the  fee- 
simple  and  inheritance  of  the  said  premises  as  thereinafter  men- 
tioned, and  the  same  were  thereby  conveyed  to  and  to  the  use  of 
Carpenter,  his  heirs  and  assigns,  upon  trust  that  Carpenter  and 
his  heirs  should  forthwith,  with  the  consent  of  Cocker,  his  executors, 
&c.,  by  an  indenture  of  demise  or  lease,  well  and  effectually  remise, 
grant,  lease,  set,  and  to  farm-let  unto  Bancks,  Bead,  and  Dumaresq, 
their  executors,  &c.,  all  and  singular  the  said  premises  for  the  term 
of  forty-two  years,  subject  to  such  provisoes,  powers,  covenants, 
conditions,  &c.,  as  should  be  requisite  and  necessary  to  enable 
Bancks,  Bead,  and  Dumaresq,  to  work  and  get  the  mines  and 
minerals,  and  under  such  proper  covenants  on  the  part  of  Bancks, 
Bead,  and  Dumaresq,  their  executors,  &c.,  for  the  due  payment 
of  the  surface  and  mineral  rents  thereby  intended  to  be  reserved 
and  made  payable  as  should  be  expressed  in  such  lease  ;  and  upon 
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Walker      further  trust,  that  Carpenter,  his  heirs  and  assigns,  should  at  any 

Jeffreys,  time  thereafter,  at  the  request,  costs,  and  charges  of  Bancks,  Bead, 
and  Dumaresq,  their  executors,  administrators,  or  assigns,  grant 
and  execute  a  further  lease  of  the  said  mines  and  premises  for  the 
further  term  of  twenty-one  years,  to  commence  from  the  expiration 
of  the  said  term  of  forty-two  years,  and  to  be  subject  to  the  same 
yearly  surface  rents,  and  to  every  other  article,  covenant,  clause, 
matter,  and  thing,  contained  in  the  first-mentioned  lease,  except  a 
covenant  for  renewal ;  and  immediately  after  the  date  and  execution 
of  the  said  lease,  upon  trust  to  re-convey  the  premises  to  Cocker 
and  his  heirs,  subject  to  the  said  lease,  and  to  the  proviso  of 
redemption. 

[  ♦343  ]  The  lease  made  in  performance  of  this  trust  was  ♦dated  the  7th  of 

October,  1791,  and  made  between  Carpenter,  of  the  first  part.  Cocker, 
of  the  second  part,  the  said  two  trustees  of  terms  of  years,  of  the 
third  and  fourth  parts,  and  Bancks,  Bead,  and  Dumaresq,  of  the 
fifth  part ;  and  thereby,  in  consideration  of  the  several  yearly  rents, 
provisoes,  covenants,  conditions,  and  agreements  therein  contained 
on  the  part  of  Bancks,  Bead,  and  Dumaresq,  their  executors  and 
administrators,  to  be  paid,  kept,  observed,  and  performed,  the 
whole  of  the  said  premises,  together  with  the  mines  and  minerals 
under  the  same,  with  power  to  sink  pits  and  shafts,  and  erect  such 
engines  and  buildings,  and  do  all  other  acts  necessary  for  working 
the  same  mines,  or  any  other  mines  adjoining  to  the  premises, 
which  might  be  thereafter  worked  or  purchased  by  the  said 
partners,  their  heirs,  executors,  &c.,  ^ere  demised  by  Carpenter, 
with  the  consent  of  Cocker,  the  mortgagee,  unto  Bancks,  Bead,  and 
Dumaresq,  for  the  term  of  forty-two  years  from  the  29th  of 
September,  1791,  at  a  surface  rent  of  lOOZ.  a-year,  and  certain 
royalties  for  the  mines  and  minerals.  The  lease  contained  a 
proviso  for  re-entry  in  case  of  non-payment  of  the  rents  reserved, 
and  a  covenant  that  the  lessees  should  and  would  so  work  the 
mines  that  there  should  be  no  more  thereof  wasted  or  left  for  the 
support  of  the  roof  than  should  be  absolutely  necessary  for  the 
safety  of  the  works ;  and  that  all  the  mines  should  be  fairly  got 
and  regularly  worked  out  to  as  little  disadvantage  as  possible  to 
Carpenter,  his  heirs,  executors,  administrators,  or  assigns.  There 
was  also  a  covenant,  on  the  part  of  Carpenter,  expressed  as  in  the 
trust,  for  the  renewal  of  the  lease  for  a  further  term  of  twenty- 
one  years. 

[•344]  By  indentures  of  the  7th   and  8th  of  October,  1791,  *made 
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between  Carpenter,  Cocker,  Bead,  and  the  said  trustees  of  outstand-  Walker 
ing  terms,  after  reciting  the  previous  deeds  and  the  lease, — the  Jeffbeys. 
premises  comprised  in  the  mortgage  to  Cocker  were  reconveyed  to 
him  in  fee,  subject  to  a  power  in  Carpenter  and  his  heirs  to 
grant  the  further  lease  of  the  mines  and  premises ;  and  the  other 
premises  not  in  mortgage  were  reconveyed  to  John  Bead  in  fee. 
The  interest  of  Bancks  and  Dumaresq  in  the  lease  of  the  7th 
of  October,  1791,  became,  by  subsequent  assignments,  vested  in 
John  Bead. 

By  indentures,  dated  the  13th  and  14th  of  April,  1796,  John 
Bead  sold  and  conveyed  the  reversion  in  the  mines  to  Matthew  and 
Thomas  Jeffreys.  Matthew  Jeffreys  devised  his  moiety  of  the  mines 
to  his  son  John,  who  devised  all  his  real  estate  to  trustees  for  sale, 
and,  after  paying  debts  and  an  annuity  to  his  wife,  to  divide  the 
remainder  amongst  his  children  equally.  Thomas  Jeffreys  devised 
his  moiety  to  his  daughter,  Mrs.  Coxe. 

John  Bead  became  bankrupt  in  August,  1811 ;  and  his  interest 
in  the  lease  became  vested  in  his  assignees.  The  parties  from 
time  to  time  in  possession  under  the  lease,  until  the  bankruptcy 
of  Bead,  and  his  assignees,  and  afterwards,  until  1815,  worked  the 
mines,  and  paid  the  royalties  to  T.  and  M.  Jeffreys,  or  their  devisees. 
In  1815,  the  mines  were,  as  it  was  technically  expressed,  *'  drowned 
out ; "  and,  after  that  time,  they  were  not  worked,  nor  was  any 
royalty  or  rent  afterwards  paid  in  respect  of  the  mines. 

In  1817,  Samuel  Walker  purchased  of  the  assignees  of  Bead 
their  interest  under  the  lease  in  the  surface,  and  the  same  was 
assigned  to  him  in  1822.  On  the  24th  of  June,  1833,  the  solicitor 
of  Samuel  Walker  applied,  by  letter,  to  the  solicitor  of  John  Jeffreys 
and  *Mr8.  Coxe,  demanding  a  further  lease  of  the  mines  for  twenty-  [  *346  ] 
one  years,  to  commence  from  Michaelmas,  1833,  **  according  to  the 
terms  of  the  trust  contained  in  the  indenture  of  the  6th  of  October, 
1791  (1),  and  also  in  pursuance  of  the  covenant  contained  in  the 
lease  of  the  7th  of  October,  1791  "(2).  They  also  forwarded  a  draft 
of  the  proposed  lease  for  perusal.  On  the  28th  of  June,  the  solicitor 
of  J.  Jeffreys  and  Mrs.  Coxe  returned  the  draft  lease  to  Mr.  Walker's 
solicitor,  with  a  letter,  stating  that  Mr.  Jeffreys  and  Mrs.  Coxe  did 
not  consider  that  Mr.  Walker  was  entitled  to  demand  the  further 
lease.  On  the  1st  of  July,  Mr.  Walker's  solicitors  requested  to  be 
informed  whether  they  might  consider  the  letter  of  the  28th  of  June 
lib  a  refusal  to  grant  the  lease ;  and  on  the  3rd  of  July,  1833,  the 

(1)  AnU,  p.  91.  (2)  AnU,  p.  92. 
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Walker      solicitor  of  Mr.  Jeffreys  and  Mrs.  Goxe  distinctly  replied  in  the 
Jbffrbys.     affirmative. 

In  August,  1884,  Samuel  Walker  became  bankrupt,  and  Welbore 
Ellis,  who  was  his  sole  assignee,  in  December,  1884,  agreed  to  sell 
his  interest  under  the  lease  of  1791  to  the  plaintiffs :  this  interest 
was  assigned  to  the  plaintiffs  by  indenture  indorsed  on  the  agree- 
ment, and  dated  the  12th  of  January,  1886. 

The  bill  was  filed  on  the  27th  of  January,  1886,  against  the 
persons  interested  under  the  wills  of  T.  and  M.  Jeffreys,  and  the 
representatives  of  Carpenter,  praying  a  specific  performance  of  the 
covenant  in  the  lease  of  1791,  for  a  renewal  of  the  lease  of  the 
mines,  and  that  the  defendants  might  be  decreed  to  execute  a  lease 
of  the  same  premises  to  the  plaintiffs  for  the  term  of  twenty- 
one  years,  to  commence  from  the  expiration  of  the  said  term  of 
forty-two  years. 
[  ^346  ]  By  the  answers  of  the  defendants,  and  the  admissions  ^entered 

into  between  the  parties,  the  facts  appeared,  which  are  stated  above. 

3//*.  Wakefield,  Mr.  Faher,  and  Mr.  Craiy,  for  the  plaintiffs  (i). 

Mr.  Sharpe  and  Mr.  Follett,  for  the  defendants,  entitled  to  one 
moiety  of  the  mines,  and 

Mr.  Swanston  and  Mr.  Bacon,  for  the  defendants,  entitled  to 
the  other  moiety. 

Mr.  Hardy,  for  the  representatives  of  J.  Carpenter,  the  trustee. 

1842.         The  Vice-Chancellor  : 

.J.  *  The  plaintiffs  rest  their  title  to  relief  upon  two  grounds, — upon 

the  covenant  for  renewal  contained  in   the  lease  of  the  7th  of 
October,  1791,  and   (if    the  Court   should  refuse  to   enforce  the 

(1)  The  arguments  [and  cases  cited]  are  fully  considered  in  the  judgment, 
and  the  following  synopsis  of  the  arguments  will,  therefore,  be  sufficient  in 
:  tjiis  place : 

Plaintiffn.  Covenant  to  renew  Trust  executed  to  grant  the 

the  lease.  new  lease. 

JhftudauU,        Breaches    of    cove-    Acquiescence  in  re-     Avowal  at  the  Bar 

nant.  f usal  to  grant  the        of   the   intention 

now  lease.  not  to  work  the 

mines. 

Plaintiffs,  No  breach  of  cove-     Continued      posses- 

nant;    or  waiver        sion. 
of  breach,  if  any. 
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performance    of    that    covenant)    upon    the   ground    of    a  trust      Walkbb 
declared  in  favour  of  the  lessees  in  the  release  of  the  6th  of     jbff&ets. 
October,  1791. 

I  do  not  accede  to  the  argument  on  behalf  of  the  defendants,  that  [  347  ] 
a  decree  may  not  he  made  upon  the  alleged  trust,  because  the  bill 
prays  only  the  specific  performance  of  the  covenant.  The  question 
arises  upon  the  construction  of  the  instruments  of  October,  1791, 
which  are  common  to  both  parties ;  and  I  should  be  greatly  restrict- 
ing the  usual  practice  of  the  Court  in  such  cases^  if  I  were  to  refuse 
the  plaintiffs  any  equity  under  the  prayer  for  general  relief,  to 
which  they  are  entitled  under  the  release  of  the  6th  of  October, 
1791.  There  can  be  no  surprise  upon  the  defendants  by  my  not 
doing  80 ;  and  that  this  is  a  principal,  though  not  always  a  con- 
clusive test,  by  which  the  sufficiency  of  the  prayer  for  general 
relief  may  be  tried.  I  shall,  therefore,  entertain  both  the  questions 
raised  by  the  plaintiffs. 

To  the  relief  sought,  so  far  as  it  depends  upon  the  covenant  for 
renewal,  it  is  objected — First,  that  the  acquiescence  from  July,  1833, 
until  the  filing  of  the  bill  in  January,  1836,  in  the  refusal  of  the 
defendants  to  grant  the  lease,  is  decisive  against  the  plaintiffs : 
Heaphy  v.  Hill  (i) ;  Watson  v.  Reid  (2) .  Secondly,  that  those  under 
whom  the  plaintiffs  claim  have  forfeited  their  right  to  the  renewal 
by  breaches  of  covenant  in  not  having  so  worked  the  mines  that 
nothing  should  be  unnecessarily  wasted  or  left  (3) ;  and,  further,  in 
having  wilfully  discontinued  working  the  mines  in  and  since  the 
year  1815,  whereby  they  have  become  wholly  unprofitable  to  the 
lessor. 

To  the  objection  on  the  ground  of  acquiescence,  so  far  as  the 
plaintiffs'  case  depends  upon  the  covenant,  I  should  be  strongly 
disposed  to  give  every  effect  which  the  rules  of  the  Court  allow.  In 
contracts  ^relating  to  land,  time  is  not  in  general  considered  in  [  *348  ] 
equity  as  of  the  essence  of  the  contract,  and  it  was  once  considered 
that  it  could  not  be  made  so,  even  by  express  stipulation.  But 
after  it  had  been  decided  that  time  might  be  made  essentiali  the 
tendency  of  the  decisions,  especially  those  of  Sir  John  Lbagh,  has 
been  to  hold  persons  concerned  in  contracts  relating  to  land,  bound, 
as  in  other  contracts,  to  regard  time  as  material:  Reynolds  v. 
Xelson  (4) ;   Heaphy   v.   Hill  (i) ;    Watson    v.    Reid  (2) ;   Stewart  v. 

(02  Sim.  &  8t.  29.  (3)  AnUy  p.  92. 

(2)  32  B.  E.  203  (1  Rubs,  k  Mylne,  (4)  22  B.  B.  225  (6  Madd.  18). 

236). 
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Walker  Smith  (i) ;  Cooper  v.  Emery  (2) ;  Williajns  v.  Edwards  (3) ;  Lloyd  v. 
Jeffreys.  Collett{4).  And  this  principle  has  been  applied  with  the  greater 
strictness  where  the  property  was  connected  with  trade,  as  in 
Wright  v.  Howard  (6) ;  and  Coslake  v.  Till  (6).  These  cases  appear 
to  me  so  sound  in  principle,  that  I  certainly  will  not  be  the  first  to 
shake  them.  Heaphy  v.  Hill,  and  Watson  v.  Reid,  are  direct 
authorities,  that  if  one  of  two  parties,  concerned  in  a  contract 
respecting  lands,  gives  the  other  notice  that  he  does  not  hold 
himself  bound  to  perform,  and  will  not  perform  the  contract 
between  them,  and  the  other  contracting  party,  to  whom  the 
notice  is  so  given,  makes  no  prompt  assertion  of  his  right  to 
enforce  the  contract,  equity  will  consider  him  as  acquiescing  in 
the  notice,  and  abandoning  any  equitable  right  he  might  have  had 
to  enforce  the  performance  of  the  contract,  and  will  leave  the 
parties  to  their  remedies  and  liabilities  at  law.  In  this  case  the 
plaintiffs,  or  those  under  whom  they  claim,  might  have  required  a 
renewal  of  the  lease  at  any  time  after  the  7th  of  October,  1791. 
They  work  the  mines  from  that  time  until  1815  ;  from  which  time 

[  *U9  ]  the  working  of  the  *mines  has  been  discontinued.  In  July,  1838, 
the  plaintiffs  have  distinct  and  positive  notice  that  the  owners  of 
the  mines  (who  have  no  interest  in  the  surface)  deny  the  plaintiffs' 
right  to  a  renewed  lease  of  the  mines,  in  consequence  of  the 
breaches  of  covenant  in  respect  thereof,  and  yet  they  made  no 
assertion  of  right,  nor  declared  any  intention  to  assert  it.  I  am 
not  persuaded  that  either  of  the  grounds  put  forward  for  taking 
this  case  out  of  the  operation  of  the  rule  laid  down  in  Heaphy  y. 
Hill,  and  Watson  v.  licid,  is  sufficient.  The  constructive  possession 
of  the  mines,  without  ever  actually  entering  them,  which,  since  the 
termination  of  the  term  of  42  years,  the  plaintiffs  have  had,  by 
the  occupation  of  the  surface,  has  in  no  respect  altered  the  position 
of  either  party ;  and  the  plaintiffs  knew  that  the  determination  of 
the  defendants  not  to  renew  the  lease  remained  unrevoked.  The 
payment  in  the  meantime  of  the  surface  rent  to  the  owners  of 
the  surface,  ought  not  in  my  judgment  to  affect  the  rights  of  the 
owners  of  the  mines.  The  ownership  of  the  mines  was  severed 
from  the  ownership  of  the  surface  in  the  year  1796;  and  they 
have  since  been  held  as  separate  inheritances.    This  severance  has 

(1)  V.^C,  16th   Dec,    1824.     Not  (:J)  29  R.  R.  61  (2  Sim.  7H). 
repoi-ted.                                                            (4)  4  Br.  V,  C.  469. 

(2)  Rolls,  nth    July,    1829.     Not  (5)  24  R.  R.  169  (1  Sim.  &  St  190). 
reported.  (6)  25  R.  R.  75  (1  Russ.  376). 
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always  been  acknowledged  and  acted  upon  by  the  lessees,  and  the      Walkbb 

persons  entitled  under  them.     The  owners  of  the  surface  are  not     Jeffreys. 

in  fact  parties  to  this  suit.     I  have  been  desired  by  all  parties  to 

treat  this  as  a  case  relating  to  the  mines  only ;  and,  therefore, 

the  frame  of  the  bill  disposes  of  this  answer  to  the  objection  of 

acquiescence.     It  is  not  necessary,  however,  that  I  should  express 

any  more  decisive  opinion  on  this  point,  as  the  question  in  the 

cause  does  not  depend  upon  the  covenant  alone ;  and  I  think  the 

plaintiffs  are  right  in  contending  that  under  the  trust  existing  in 

Carpenter,  the  lessees  have  an  equitable  interest,  which  the  delay 

will  not  divest,  provided  it  shall  appear  that  the  lessees  have  *paid       [  *360  ] 

the  price  for  which  the  lessors  had  stipulated,  and  for  payment  of 

which  the  lessees  were  bound. 

I  proceed  to  examine  the  second  objection,  which  is  founded  upon 
the  alleged  breaches  of  covenant  by  the  lessees  of  the  mines.  In 
reply  to  this  objection  the  plaintiffs  have  made  four  points :  First, 
that  there  is  no  evidence  that  more  of  the  minerals  were  wasted  or 
left  for  the  support  of  the  roof,  than  the  safety  of  the  works 
rendered  necessary;  and  that,  according  to  the  true  construction 
of  the  covenant  for  working  the  mines,  the  lessees  were  not  bound 
to  work  them,  except  at  their  own  will  and  pleasure.  Secondly, 
that  the  discontinuance  of  the  working  had  not  been  wilful,  for  that 
the  working  was  rendered  impracticable  by  the  drowning  of  the 
mines, — that  this  is  a  calamity  to  which  all  mining  property  is 
liable, — and  in  this  instance  would  not  have  been  prevented  or 
counteracted  by  working  the  mines  according  to  any  construction  of 
the  covenants.  In  fact  the  plaintiffs  contend  that  a  court  of  equity 
will  not  deprive  them  of  the  renewed  lease  by  reason  of  accidents 
not  under  their  control,  and  which,  from  the  nature  of  mining 
property,  must  be  considered  within  the  contemplation  of  the 
parties  at  the  time  the  original  lease  was  granted.  Thirdly,  that 
acts  or  omissions,  constituting  only  breaches  of  covenant,  which 
would  not  have  entitled  the  lessor  to  enter  and  avoid  the  lease,  as 
in  Hill  V.  Barclay  (i),  are  not  reasons  for  refusing  to  enforce  the 
specific  performance  of  the  agreement  to  grant  the  lease.  And, 
fourthly,  that  the  lessor  had  never  complained  of  the  alleged 
breaches  of  covenant,  and  must,  as  a^inst  purchasers  since  1815, 
be  taken  to  have  waived  them. 

The  first  point  (so  far  as  it  relates  to  the  economical  *  working  of      [  *35i  ] 
the  mines,  whilst  they  were  worked),  and  the  fourth  point,  must 

(1)  HE.  E.  147  (18  Ves.  56). 
B.B. — VOL.  Lvin.  7 
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Walkeb      (if  it  is  desired)  be  the  subject  of  inquiry,  although  neither  party 
Jeffbet^     will  probably  think  the  result  of  such  inquiry  of  import  equivalent 
to  the  expense  likely  to  attend  it.     I  cannot  accede  to  the  plaintiffs* 
view  of  the  other  question  involved  in  the  first  point, — that  the  true 
construction  of  the  covenant  is,  that  the  lessees  may  work  the  mines 
or  not  at  their  discretion.     The  clearest  language  would  be  neces- 
sary to  satisfy  me  that  Cocker,  the  mortgagee,   whose  trustee 
Carpenter  was,  intended  to  accept  a  surface  rent  just  equal  to  the 
interest  of  his  mortgage  debt,  and  (no  sleeping  rent  being  reserved) 
to  convert  his  interest  in  the  mines,  at  the  option  of  the  lessees, 
into  a  dry  reversion  expectant  upon  two  leases  of  sixty-three  years' 
duration.     I  do  not  find  anything  in  the  language  of  the  covenant 
to  force  me  to  so  improbable  a  construction.     The  covenant  with 
Carpenter  is,  in  equity,  a  covenant  with  Cocker, — and  it  is,  "  that 
all  the  mines  shall  be  fairly  got,  and  regularly  worked  out."     So 
far  it  is  imperative  ;  and  I  think  that  the  subsequent  words,  which 
impose  upon  the  lessees  the  obligation  to  work  the  mines  *^  to  as 
little  disadvantage  as  possible  to  Carpenter,  his  heirs,  executors, 
&c.,"  do  not  so  affect  the  construction  of  the  previous  words  as  to 
cancel  the  obligation  which  they  would  create.     Such  a  construction 
of  the  covenant  would  not  be  reasonable.     I  think  the  covenant 
was  intended  to  oblige  the  lessees  regularly  to  work  the  mines,  and 
something   more.      In   Mirehouse  v.   Scaife  (i).   Lord   Cottbnham 
applied  a  similar  principle  of  construction,  and  held,  (overruling 
a  decision  of  Sir  J.  Leach),  that  a  direction  to  pay  debts,  which 
would  have  charged  real  estate  if  there  had  not  been  a  time  limited 
within  which  they  were  to  be  paid,  did  not  the  less  charge  the  real 
[  *352  ]      estate  owing  to  that  direction  as  to  time.     *It  was  a  direction  to 
pay  debts,  and  more.     I  cannot  understand  how  a  man,  who 
covenants  to  work  mines,  can  be  freed  from  the  obligation  to  work 
them,  because,  in  addition,  he  covenants  that  it  shall  be  done  in  a 
workmanlike  manner.      The  circumstance  that  the  lessees  were 
also  lessors  of  the  mines,  does  not  appear  to  me  to  throw  any  doubt 
upon   the  meaning  of  the  covenant.     It  was  the  mortgagee  for 
whose  benefit  the  rent  was  primarily  reserved. 

The  second  point  involves  a  question  of  fact,  of  which  I  have  not 
sufScient  knowledge  to  form  any  opinion.  It  is  admitted,  that  the 
mines  are  in  fact  ** drowned  out;"  but  whether  owing  in  any 
respect  to  the  default  of  the  lessees  either  before  or  after  the 
''  drowning,"  the  evidence  is  silent.    I  incline  to  the  opinion,  that, 

(1)  45  R  H.  164,  172  (2  My.  &  Cr.  695,  709). 
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if  the  drowning  of  the  mine  be  not  attributable  to  any  default  on      walkeb 

m 

the  part  of  the  lessees,  and  if  it  is  of  the  character  which  the  Jeffreys. 
plaintiffs'  argument  supposes,  this  Court  ought  to  give  the  plaintiffs 
their  lease ;  for,  upon  that  supposition,  they  will  be  in  no  default, 
and  the  defendants  will  have  had,  and  still  will  have,  all  the  benefit 
they  ever  could  have  in  the  mines  under  the  operation  of  the 
covenant.     This  question  must  be  put  in  a  train  of  inquiry. 

My  ultimate  decision  upon  the  third  point  will  depend  in  a  great 
measure  upon  the  result  of  the  inquiries  I  have  just  referred  to. 
The  general  rule  in  equity  I  take  to  be,  that  a  party  who  asks  the 
Court  to  enforce  an  agreement  in  his  favour  must  aver  and  prove 
that  he  has  performed,  or  been  ready  and  willing  to  perform,  the 
agreement  on  his  part.  Where,  however,  the  strict  application  of 
that  general  rule  would  work  injustice,  the  Court  will  relax  it.  A 
breach  of  an  agreement  may  have  been  committed,  for  which  a  jury 
would  only  give  ^a  nominal  damage.  A  breach  may  have  been  [  'SoS  ] 
committed,  which  a  jury  would  consider  as  waived  :  and  if  the  party 
committing  those  breaches  has  substantially  performed  other  parts 
of  the  agreement,  whereby,  at  his  expense,  the  other  contracting 
party  has  derived  benefits  under  the  agreement,  a  court  of  equity 
might  fail  in  doing  justice,  if  it  refused  to  decree  a  specific  perform- 
ance :  Jones  y,  Jones  (i).  But  if  it  has  been  by  the  default  of  the 
plaintiffs  that  the  beneficial  interest  of  the  defendants  in  the  mines 
has  been  wholly  destroyed  or  suspended,  and  if,  as  their  counsel 
has  admitted  at  the  Bar,  the  plaintiffs  want  the  mines  only  to 
support  and  protect  their  buildings  on  the  surface,  and  do  not 
intend  to  work  the  mines,  whether  able  or  unable  to  work  them,  I 
am  satisfied  that  I  ought  to  refuse  the  decree  which  the  plaintiffs  ask. 

So  far  as  the  case  of  the  plaintiffs  depends  upon  the  covenant 
for  renewal  only,  apart  from  the  question  of  acquiescence,  the 
cause  must  result  in  the  inquiries,  which  I  shall  presently  mention. 

But  there  is  another  part  of  the  case  which  taken  alone  might 
relieve  the  plaintiffs  from  the  effect  of  mere  delay  in  not  sooner 
demanding  a  renewal  of  the  lease.  The  plaintiffs  contend,  that 
they  have  a  title  to  the  renewed  lease,  which  rests  upon  grounds 
wholly  independent  of  the  covenant  for  renewal,  and  of  any  conduct 
with  which  they  or  those  under  whom  they  claim  may  be  charge- 
able during  the  original  lease.  They  contend  that,  by  the  terms 
of  the  release  of  the  6th  of  October,  1791,  Carpenter  was  con- 
stituted a  trustee  for  those  under  whom  the  plaintiffs  claim,  upon 

(I)  12  Ves.  188.    See  10  B.  B.  77,  n. 
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two  distinct  trusts — First,  upon  trust  to  grant  to  the  lessees  a  lease 
for  forty-two  years,  with  a  covenant  to  be  contained  therein  for  a 
renewal  *of  that  lease  for  a  further  term  of  twenty-one  years  upon 
the  request  of  the  lessees ;  and,  secondly,  upon  trust  to  grant  that 
further  lease  of  twenty-one  years  upon  such  request.  The  plaintiffs 
further  insist,  that,  inasmuch  as  the  legal  estate  was  absolutely 
vested  in  Carpenter  by  conveyance  from  the  owners,  he  thereby 
became  the  trustee  of  the  intended  lessees,  and  that  such  lessees 
became  absolute  owners  in  equity  of  the  mines  for  the  terms  and 
to  the  extent  defined  by  Carpenter's  trust;  as  in  Ellison  v.  Ellison (i), 
Pulvertoft  V.  Pulvertoft  (2),  and  Ex  parte  Pye  and  Ex  parte  DiiJbost(s). 
In  answer  to  this,  the  defendants  insist,  that,  notwithstanding  the 
conveyance  to  Carpenter  upon  the  trusts  mentioned  in  the  release, 
yet,  the  intended  lessees  not  having  been  parties  to  the  release,  the 
Court  must  look  into  the  whole  transaction,  and  determine  whether 
the  intention  was  to  constitute  Carpenter  a  trustee  for  the  intended 
lessees  absolutely,  or  whether  Carpenter  was  not  a  trustee  for  the 
lessors,  as  in  Walnyn  v.  CouttH{4)y  and  Garrard  v.  Lord  Lauder- 
dale  (5)  ;  and  they  say  that  the  lessees  not  having  been  parties  to 
the  release  could  not  have  sustained  a  bill  against  Carpenter  to 
enforce  the  supposed  trust. 

It  appears  to  me,  that  both  parties  have  carried  their  arguments 
upon  this  part  of  the  case  further  than  the  case  will  bear.  I  cannot 
hold  that  Carpenter  was  exclusively  the  trustee  of  the  grantors  in 
the  release  of  the  6th  of  October,  1791,  and  not  to  any  extent  the 
trustee  of  the  intended  lessees.  The  deed  itself  negatives  such  a 
conclusion, — as  do  the  acts  of  the  parties  under  the  deed. 

(His  Honour  stated  the  recitals  in  that  deed,  and  the  subsequent 
facts  (6).) 

If  the  lessees  have  in  fact  done  all  which  on  their  part  ought  to 
have  been  done,  I  think  this  Court  would  have  given  them  the 
second  lease  upon  their  ow^n  application,  and  charged  Carpenter 
with  a  breach  of  trust,  if,  by  any  act  of  his,  the  original  lessees  had 
been  deprived  of  such  lease.  But  I  cannot  hold  that  the  trust 
declared  in  favour  of  the  lessees  is  so  imperative,  that  this  Court 
must  now  treat  it  as  executed,  and  decree  Carpenter  to  grant  the 
second  lease  irrespective  of  the  conduct  of  the  lessees  during  their 


(1)  6R.  R.  1 9  (6  Yes.  656). 

(2)  11  R.  R.  151  (18  Yes.  84). 

(3)  11  R.  R.  173(18  Yes.  140). 

(4)  30  R.  R,  117  (3  Sim.  14). 


(5)  30  R.  R.  105  (2  Russ.  &  Myliie, 
451). 

(6)  Antf,  pp.  91  ft  aeq. 
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antecedent  tei'm.  Suppose  a  contract  for  -the  sale  of  land, — the  walkbb 
purchase-money  to  be  paid  on  a  given  day, — and  the  legal  estate  jkffreys. 
to  have  been  conveyed  by  the  vendor  to  a  trustee,  upon  trust  to 
convey  to  the  purchaser  on  a  day  later  than  that  upon  which  the 
purchase-money  was  to  be  paid, — in  such  a  case  a  court  of  equity 
would  not  decree  the  conveyance  to  be  executed  until  the  purchase- 
money  was  paid.  How  does  that  differ  in  principle  from  the  case 
now  before  me  ?  Here  the  second  lease  was  to  be  executed  upon 
request,  and  might  have  been  called  for  before  the  lessees  would 
have  been  required  to  perform  a  single  duty  under  the  prior  lease ; 
this  is  an  apparent  distinction;  but,  in  principle,  there  is  no 
difference  I)etween  the  two  cases.  In  each  the  contract  is  mutual, 
and  the  conveyance  or  lease  is  to  be  executed  in  consideration  of  a 
duty  to  be  done  by  the  party  claiming  it;  and  if  that  party  has 
wilfully  failed  in  his  duty,  and  put  it  out  of  his  power  to  perform 
his  obligations  to  the  lessor,  and  those  facts  appear  at  the  time 
when  this  Court  is  called  upon  to  act,  there  is  a  failure  of  con- 
sideration, and  the  Court  ought  to  leave  the  parties  to  their  legal 
rights. 

I  think,   therefore,   that,   with   the   exception   of   the   point  of       [356] 
acquiescence,  the  rights  of  the  plaintiffs  under   the  trusts,  and 
under  the  covenant,  are  co-extensive,  and  that  the  two  questions 
must  result  in  the  same  inquiries. 

[His  Honour  proposed  to  direct  issues :  First,  whether  the  mines 
became  drowned  out  by  reason  of  any  default  in  the  lessees  in  not 
fairly  getting  and  regularly  working  the  same  mines,  according  to 
the  covenant.  Secondly,  whether  the  mines  have  since  continued 
in  such  state  by  reason  of  any  such  default;  but  all  parties 
Ijeneficially  interested  in  the  questions  declined  to  try  the  issues.j 
The  plaintiffs  asked  for  the  judgment  of  the  Court. 

The  Vice-Chancbllor  :  •^««-  24. 

The  issues  which  it  was  my  intention  to  have  directed,  would, 
I  think,  have  been  the  only  satisfactory  mode  of  deciding  this 
cause.  The  parties  might  thereupon  have  obtained  the  opinion  of 
a  court  of  law  upon  the  disputed  construction  of  the  covenant ;  and 
as  the  question  of  fairly  and  regularly  working  mines  is  a  question 
of  local  custom,  I  should,  by  means  of  the  ''^issues,  have  had  the  [  "357  ] 
best  information  upon  that  subject  which  the  nature  of  the  case 
admits  of.    The  ground  upon  which  alone  I  thought  I  could  refuse 
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Walkbr  to  declare  that  the  heir  of  Carpenter  was  bound  to  grant  the  lease, 
Jeffreys,  was  that  of  its  appearing  (if  it  should  so  appear)  that  the  lessees, 
by  wilful  breaches  of  covenant,  had  not  paid,  and  had  in  substance 
put  it  out  of  their  power  to  pay,  the  price  which  was  the  considera- 
tion for  the  trust  of  which  they  claimed  the  benefit,  and  were, 
therefore,  in  the  situation  of  purchasers  asking  this  Court  to  decree 
a  conveyance  in  their  favour,  they  not  paying  or  being  able  to  pay 
the  consideration  for  it.  With  the  knowledge  that  such  was  my 
view  of  the  case,  the  plaintiffs  require  me  to  determine  upon 
evidence,  which,  as  I  have  said,  is  unsatisfactory  and  insufficient, 
whether  the  lessees  have  made  wilful  default  in  the  performance 
of  the  covenants  in  the  original  lease.  The  only  way  in  which  I 
can  do  this  is,  by  determining  upon  whom  I  ought  to  consider  the 
onus  as  resting  to  give  me  the  required  information,  and  by  con- 
sidering that  party  as  not  having  established  his  case.  Now,  I 
think  I  must  consider  that  onus  as  resting  upon  the  plaintiffs.  Up 
to  1815,  the  lessees  worked  the  mines,  and  paid  the  royalties.  In 
1815,  they  ceased  doing  so ;  and,  according  to  my  construction  of 
the  covenant  to  work  the  mines,  they  are  chargeable  with  a  breach 
of  covenant,  unless  it  can  be  shown  that  it  is  not  by  their  default 
that  the  mines  either  became  drowned  out  or  have  since  continued 
so.  What  reason  do  they  give  for  suddenly  ceasing  those  mining 
operations  which  they  have  covenanted  to  carry  on?  The  only 
explanation  is  a  suggestion  in  the  bill,  that  the  mines  are  in  fact 
** drowned  out;  "  and,  by  refusing  to  try  the  issues  I  have  offered, 
they  decline,  in  effect,  to  give  me  any  information  either  as  to  the 
meaning  or  the  cause  of  the  drowning  out.  The  only  inference  I 
[  ♦858  ]  can  draw  from  the  fact,  that  the  mines  are  **  drowned  *out,"  is, 
that,  before  the  mines  can  be  further  worked,  means  must  be  taken 
to  relieve  them  from  water ;  but  I  cannot  in  favour  of  the  plaintiffs, 
upon  whom  the  onus  of  proof  lies, — they  having  now  and  having 
always  had  exclusive  possession  of  the  mines,  and  of  the  means  of 
giving  me  the  information  I  require,  yet  declining  to  try  the 
issues, — intend  that,  by  properly  working  the  mines,  they  might 
not,  since  1815  and  still,  have  produced  rent  to  the  lessors.  I 
regret  the  course  which  has  been  taken  by  the  plaintiffs ;  but  I 
think  I  cannot  upon  the  case  before  me  do  otherwise  than  dismiss 
the  bill  with  costs. 
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GAEDNER  v.  BLANE.  mi. 

(1  Hare.  381-382.)  '^""l^  ^4. 

The  appointment  of  a  testamentary  guardian  of  an  infant  by  his  father,       Wioram, 
does  not,  under  the  stat.  12  Car.  II.  c.  24,  constitute  any  objection  to  the  '"  ' 

appointment  of  a  receiver  of  the  estate  of  the  infant.  *-        -' 

The  suit  was  by  an  infant  against  his  testamentary  guardians, 
who  were  also  executors  under  the  will  of  the  father,  for  an  account 
of  the  rents  and  profits  of  the  real  estate  of  the  infant,  received  by 
the  defendants,  and  for  a  receiver.  The  decree  was  made,  and  the 
balance  found  to  be  in  the  hands  of  the  defendants  was  paid  into 
Court.    The  cause  came  on  for  further  directions. 

Mr.  Teed,  for  the  plaintiffs. 

Mr,  Bartrum,  for  the  defendants,  the  testamentary  guardians, 
asked  that  one  of  them  (the  Bev.  G.  Bradley)  might  be  appointed 
receiver,  without  being  required  to  give  security.  The  will, 
appointing  the  defendant  guardian  and  executor,  had  placed  the 
person  and  estate  of  the  infant  under  his  protection.  The  stat. 
12  Car.  II.  c.  24  (i),  empowered  the  father,  by  will,  to  dispose  of  the 
custody  of  his  children  during  their  minority,  and  enacted  that  the 
person  to  whom  that  custody  is  given  shall  take  also  into  his 
custody  to  the  use  of  the  children  the  profits  of  their  lands,  and 
management  of  the  personal  estate,  and  bring  such  actions  as,  by 
law,  a  guardian  in  socage  could  bring.  The  Court  had  not,  there- 
fore, jurisdiction  to  take  the  management  of  the  estate  from  the 
person  to  whom  the  father,  in  the  exercise  of  his  power  under  the 
statute,  had  given  it.  He  added,  that  the  defendant  was  willing  to 
be  receiver  without  salary. 

The  Vicb-Chancellor  ordered,  that  the  defendant  ^should  be  [  *382  ] 
appointed  receiver  without  salary,  and  without  being  required  to 
give  security  ;  observing  that  it  was  not  unusual,  where  no  salary 
was  given,  to  dispense  with  the  security,  and  that  there  were 
sufficient  reasons  in  this  case  for  not  requiring  it.  His  Honour  said, 
he  desired  it  to  be  understood  he  did  not  make  the  order  on  the 
ground  which  had  been  urged  at  the  Bar.  The  statute  enabled  the 
father  to  give  to  the  testamentary  guardian  certain  powers — but 
the  precise  extent  of  those  powers  over  the  property  of  the  infant 
was  by  no  means  certain.     The  testamentary  guardian  had  no 

(1)  Sects.  8,  9. 
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Gabditer     estate,  and  was  frequently  unable  to  act  effectaally  without  the 
Blahs.       assistance  of  this  Court. 

[XoTB. — The  powers  of  testamentary  guardians  over  an  infant's 
property  are  now  practically  superseded  in  England  and  Ireland  by 
the  statutory  powers  of  trustees  under  the  Conveyancing  Act,  1881, 
and  the  Settled  Land  Act,  1882.— O.  A.  S.] 


1842. 
Feb.  10,  11. 

WiGBAJC, 
V.-C. 

[390] 


[  •891  ] 


COOK   r.  BLACK. 

(1  Hare,  390—394  ;  S.  C.  11  L.  J.  Ch.  268.) 

A  debtor  effected  an  insurance  on  his  life,  one  condition  of  the  policy 
being  that,  if  it  should  be  assigned  b"ua  fi'h^  the  assignee  i>hould  have  the 
benefit  of  it,  so  far  as  his  interest  extended,  notwithstanding  the  assured 
should  commit  suicide :  he  dejtosited  the  policy  with  his  creditor,  accom- 
panied by  a  letter,  promising  to  assign  it  to  him,  when  requested,  as  a 
security  for  his  debt.  Xo  notice  of  the  assignment  was  given  to  the 
assurers.     The  debtor  committed  suicide. 

Held,  that  inasmuch  as  the  deposit  of  the  policy,  and  the  agreement  to 
assign  it  by  way  of  security  for  a  debt,  constituted  in  equity  a  valid 
assignment  as  between  the  parties  to  the  transaction,  it  was  also  an 
effectual  assignment  within  the  condition,  as  against  the  assurers. 

J.  C.  BowTALL  effected  an  insurance  upon  his  life,  ^ith  the 
Britannia  Life  Assurance  Company,  for  the  som  of  700Z.,  in  May, 
1838.  One  of  the  conditions  of  the  policy  was,  that,  "If  the 
person  assured  commit  suicide,  and  the  policy  shall  have  been 
assigned  to  any  person  or  persons  having  a  bond  fide  interest  in  his 
life  to  the  extent  of  the  sum  assured,  the  full  amount  will  be  paid 
to  the  party  or  parties  so  interested  ;  if  the  interest  be  less  than  the 
sum  assured,  the  party  or  parties  will  be  indemnified  to  the  full 
extent  of  such  interest."  The  plaintiff,  to  whom  Bowtall  was 
indebted  at  the  time  of  the  effecting  the  insurance,  paid  the 
premium  upon  the  policy,  and  Bowtall,  in  July,  1838,  wrote  and 
gave  to  the  plaintiff  the  following  letter : 

"  July  20th,  1838. 

"  Dbab  Sir, — I  will  leave  in  your  hands  a  policy  of  assurance  for 
700/.,  effected  by  you  for  me  in  the  Britannia  Life  Assurance 
Company,  numbered  628,  for  collaterally  securing  to  you  the  pay- 
ment of  the  sum  of  260Z.  due  and  owing  by  me  to  you ;  and  also  any 
other  sum  *or  sums  of  monev  that  mav  at  any  time  hereafter  be  due 
to  you  from  me  upon  bills  of  exchange  or  otherwise;  and  I  will  assign 
the  same  to  you  whenever  requested  so  to  do,  at  my  own  expense. 

"  Yours  truly, 

"  J.  C.  Bowtall.'* 
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The  policy  was  deposited  with  the  plaintiflf,  who  made  further        Cook 
advances  to  Bowtall,  and  received  bills  of  exchange  from  him  ;  but       black. 
gave  no  notice  to  the  assurers  of  any  assignment  of  the  policy.     In 
February,  1839,  Bowtall  committed  suicide. 

The  bill  was  filed  against  the  directors  of  the  Britannia  Life 
Assurance  Company  and  the  administratrix  of  Bowtall,  for  an 
account  of  what  was  due  to  the  plaintiff,  in  respect  of  his  advances 
to  Bowtall  on  the  security  of  the  policy,  and  for  payment  by  the 
assurers :  it  also  prayed,  if  necessary,  an  account  of  the  personal 
estate  of  Bowtall,  against  the  administratrix. 

The  defendants  did  not  admit  the  debt,  or  the  assignment  of  the 
policy,  and  evidence  of  the  consideration  for  the  bills  of  exchange 
was  given. 

Mr.  Sharpe  and  Mr.  Shapter,  for  the  plaintiff.     *     *     ♦ 

Mr.  Lloyd  and  Mr.  Bacon,  for  the  Directors  of  the  Assurance       [  392  ] 
Company : 

The  defendants  do  not  insist  upon  the  necessity  of  notice  as 
between  the  assignor  and  assignee ;  but  they  refer  to  the  absence 
of  notice,  as  evidence  tending  to  show  that  there  was  not  in  fact 
any  assignment  for  value.  The  letter  relied  upon  does  not  amount 
to  an  assignment  within  the  terms  of  the  condition.     *     *     * 

Mr.  Sharpe,  in  reply  : 

The  letter  operates,  not  as  an  agreement  to  assign,  except 
perhaps  in  so  far  as  the  plaintiff  might,  as  against  the  assured  or 
his  representatives,  elect  to  treat  it  as  such  an  agreement,  and  call 
for  a  more  formal  assignment ;  but  it  operates  as  an  actual  assign- 
ment. The  same  rule  prevails,  even  in  the  strict  construction  of 
a  court  of  law.  An  agreement  to  execute  a  lease,  if  it  contains  all 
the  terms  of  the  demise,  is  not  the  less  an  actual  demise,  because 
it  is  expressed  in  the  future  *tense :  if  it  otherwise  operates  as  a  [  *393  ] 
demise,  the  prefix  ^*  I  will "  does  not  vitiate  it  (i). 

The  Vice-Chancellob  : 

I  entertain  no  doubt  that  the  plaintiff  is  entitled  to  the  decree  in 
this  case,  although,  under  the  circumstances,  the  Company  were 
justified  in  putting  him  to  strict  proof.  Assuming  the  debt  to  be 
dae,  the  first  question  is,  how  would  the  case  have  stood  between 
the  plaintiff  and  Bowtall  himself  ?    The  effect  of  the  transaction 

(1)  HarrihgUm  v.  Wise,  Cro.  Eliz.  186. 


106  1842.    CH.     1  HAEE,  898—894.  [r.r. 


Cook        was  to  give  the  plaintiff,  in  this  Court,  a  right  to  receive  payment 
Black.       of  his  demand  out  of  what  was  due  on  the  policy  ;  and  if  the  estate 
of  Bowtall  had  become  entitled  to  the  money  in  the  event  of  his 
natural  death,  it  is  quite  clear,  that,  not  only  as  against  that  estate 
but  as  between  the  assurer  and  the  assured,  the  plaintiff  would  have 
been  entitled  to  be  paid  out  of  the  sum  payable  upon  the  policy. 
Whether  the  right  accrued  by  a  mere  deposit  of  the  policy,  or  by  a 
formal  assignment,  can  make  no  difference :  the  effect  in  equity  is 
to  give  the  party  taking  the  security  all  that  an  assignment  would 
give  him :  the  letter  does,  in  fact,  assign  the  benefit  of  the  policy. 
A  transaction,  whereby  the  assured  gives  to  a  person  lending  money 
to  him  a  right  to  the  re-payment  of  that  money  out  of  the  money 
which  is  to  become  due  in  respect  of  the  policy,  is  in  truth  an 
assignment.    Is  it  then  such  an  assignment  as  the  third  condition 
requires  ?    The  contract  is  rational  upon  that  construction.    The 
meaning  of  the  condition  is,  that  the  assured  shall  have  the  power 
[  *394  ]       of  assigning  the  policy  so  effectually  ''^that  a  person  advancing 
money  upon  it  shall  retain  his  security  unimpaired,  notwithstanding 
the  assured  might  commit  suicide;  and,  by  this  condition,  the  policy 
is  rendered  more  valuable  as  a  negotiable  security.     Any  dealing 
between  the  assured  and  another  party,  which  would  constitute 
that  party  an  assignee  of  the  policy,  would  entitle  him  to  the  full 
benefit  of  it.     Upon  that  interpretation  the  condition  is  intelligible. 
Strictly,  there  can  be  no  legal  assignment  of  a  policy  (i) ;  and  why 
am  I  to  look  upon  the  dealings  that  has  taken  place  with  respect 
to  this  policy,  and  which  amounts  to  an  assignment  in  equity, 
as  yet,  from  some  impropriety  in  form,  not  being  an  assignment 
within  the  condition  ?     The  words  of  the  condition  are — **  If  the 
policy  shall  have  been  assigned  ** — I  cannot  read  these  words  as 
importing  a  stipulation  for  any  particular  form  of  assignment.     I 
must  construe  the  terms  of  the  condition  as  I  construe  the  words  of 
the  letter, — that  the  Company  will  pay  the  amount  of  the  policy  to 
a  third  person,  who  has  bond  fide  advanced  his  money,  and  taken 
that  security.     It  was  properly  admitted  in  argument,  that  notice 
to  the  assurers  was  not  of  the  essence  of  the  assignment ;  but  it  was 
said  that  the  absence  of  notice  was  evidence  that  there  was  in  trath 
no  valid  assignment.     That  is  not  such  evidence  as  would  justifj- 
me  in  holding  that  the  plaintiff  is  not  entitled   to  be  paid   the 
amount  of  his  debt  by  the  defendants  out  of  the  sum  in  which  the 
life  of  the  debtor  was  insured  upon  the  policy. 

(1)  See  now  30  &  31  Vict.  c.  144,  a.  3. 
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The  debt  is  not  at  present  established  :  it  will  depend  upon  the 
result  of  the  account.  The  defendants  may  also  have  an  inquiry 
whether  the  plaintiff  has  any  securities  for  his  debt  other  than  the 
policy. 


Cook 

r. 
Black. 


ATTORNEY-GENERAL  v.  The  MAYOR,  ALDERMEN, 
AND  BURGESSES  of  NEWARK-TJPON-TRENT  (I). 

(1  Hare,  395—404;  S.  C.  11  L.  J.  Ch.  270.) 

The  C*ourt  ought  not  to  decree  the  sale  of  a  charity  estate,  except  upon  a 
very  special  case. 

In  1829,  an  information  was  filed  against  the  mayor  and  aldermen 
of  the  borough  of  Newark-upon-Trent,  for  the  purpose  of  ascertaining 
and  distinguishing  the  estates  of  several  charities  (not  including  a 
charity  founded  by  Anthony  CoUingwood),  and  to  have  the  respec- 
tive trusts  of  such  estates  declared  and  carried  into  effect.  By  the 
decree  made  in  18d0,  an  account  of  the  several  estates  was  directed, 
and  also  an  inquiry  whether  the  defendants  had  any  lands, 
tenements,  or  hereditaments,  or  any  chattels,  real  or  personal 
estate,  whereby  they  could  answer  *'  what  should  be  coming  upon 
the  said  accounts."  By  the  report  in  July,  1888,  the  Master  found 
that  the  Corporation  was  entitled  to  the  site  and  materials  of  a 
dwelling-house  in  Newark- upon-Trent,  recently  pulled  down,  and 
and  which  was,  in  1678,  devised  by  the  will  of  Anthony  CoUingwood 
to  the  said  mayor  and  aldermen  to  the  use  of  the  poor  of  the 
Corporation.  By  the  decree  in  August,  1888,  on  further  directions, 
it  was  ordered  that  the  site  and  materials  of  the  said  dwelling-house 
should  be  sold, — that  all  parties  should  join  in  the  sale  as  the 
Master  might  direct,  and  the  purchase-money  be  paid  into  Court. 
The  site  and  materials  of  the  house  were  accordingly  sold  in  four 
lots,  three  of  which  were  bought  by  J.  Wright  for  807/.,  and  one  by 
T.  Massey  for  115/.  Another  information  was  filed  in  1886,  stating, 
that,  since  the  decree,  it  had  been  ascertained  that  the  said  house 
and  premises  had  been  devised  by  Anthony  CoUingwood  to  the  said 
mayor  and  aldermen  to  the  use  of  the  poor  of  the  ^Corporation ; 
that  the  house  had  been  let  at  a  rent  of  50/.  per  annum,  of  which 
8/.  llir.  9(/.  had  been  distributed  to  the  poor,  and  the  remainder 
applied  by  the  Corporation  to  their  own  use ;  and  that,  in  the  present 
condition  of  the  premises,  and  under  all  the  circumstances,  it  would 
be  beneficial  for  the  charity  that  the  premises  should  be  sold.    The 

(1)  In  re  Ma$on's  Orphanagt  [1806]  1  Ch.  54,  affd.p.  596,  66  L.  J.  Ch.  439. 


1842. 
Feb,  14,  15. 

WlOBAM, 
V.-C. 

[395] 
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A.-G.        prayer  was  for  a  reference  to  inquire  of  the  expediency  of  confirming 

The  Mayob.    the  sale,  and  how  much  of  the  costs  of  the  first  suit  had  been 

^AND  mi^'    properly  incurred  for  the  benefit  of  CoUingwood's  charity,  and  for 

OE881S8  OF     payment  out  of  the  property  of  that  charity,  and  the  application  of 

upon-Trent.  the  surplus  according  to  the  trusts.     It  was  thereby  also  prayed, 

that  the  suit  might  be  deemed  and  taken,  if  necessary,  as  supple- 
mental to  the  first  suit.  The  latter  information  was  not  prosecuted 
to  a  decree,  owing  to  the  operation  of  the  Municipal  Corporation 
Act  (1)  in  divesting  the  defendants  of  their  interests  in  the  charity 
estates.  J.  Wright,  one  of  the  purchasers  under  the  former  sale, 
in  the  mean  time  moved  to  be  discharged,  and  was  discharged  from 
his  purchase. 

New  trustees  of  the  charity  estates  having  been  appointed,  a 
supplemental  information  was  filed,  in  1840,  against  the  Corpora- 
tion, and  the  new  trustees  of  CoUingwood's  charity,  and  of  the 
charities  comprised  in  the  first  information,  stating  the  foregoing 
proceedings,  and  stating  also  that  the  Corporation  claimed  the  legal 
estate  in  the  lands  and  premises  belonging  to  the  several  charities ; 
and  praying  an  inquiry,  whether  it  would  be  proper,  and  for  the 
benefit  of  Collingwood's  charity,  that  the  premises,  from  the 
purchase  of  which  J.  Wright  had  been  discharged,  should  be  resold, 
and,  if  so,  that  the  same  might  be  resold,  and  the  defendants  ordered 
to  join  in  all  necessary  acts  for  that  purpose ;  and  that  it  might 
be  ascertained  and  declared  in  whom  the  legal  estate  of  the  said 
[  *897  ]  charity  estates  was  vested,  and  that  ^proper  directions  might  be 
given  for  vesting  the  same  in  the  defendants,  the  trustees. 

The  answers  admitted  that  the  said  proceedings  had  taken  place. 
The  Corporation  claimed  such  estate  as  was  vested  in  them,  and  sub- 
mitted to  the  Court  the  question  whether  they  had  any  such  estate. 

Mr.  Spence  and  Mr,  Blunt,  for  the  informant,  relied  on  the 
admitted  circumstances  in  which  the  property  in  question  was 
placed,  as  showing  at  least  prima  facie  that  it  must  be  for  the 
benefit  of  the  charity  to  convert  it  into  a  fund  or  other  productive 
shape;  and  as,  therefore,  making  a  sufficient  foundation  for  an 
inquiry  whether  a  sale  would  or  not  in  fact  be  beneficial.  That 
the  Court  had  jurisdiction  and  power  to  order  a  sale,  if  that 
would  be  beneficial  to  the  charity,  was,  they  argued,  apparent,  inas- 
much as  decrees  for  such  sales  were  not  unfrequent  in  modern 
practice,  and   the  propriety  of  such  a  course  had  been  always 

(1;  o  &  6  WiU.  IV.  c.  76  [Repealed,  45  &  4(3  Vict.  c.  50,  8.  5]. 
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admitted  by  the  highest  authorities  in  later  times, — Sir  William        A.-a. 
Grant  (1),  Sir  Thomas  Plumer  (2),  Lord  Brougham  (3),  and  Lord  theMayob, 
Langdalr.     The  Master  of  thb  Rolls  observed,  that,  **  it  has  been    "^^kd^bub!' 
truly  said,  that,  when  a  considerable  benefit  would  be  gained  to  a     oesses  op 
charity,  the  Court   itself    would   order  an  alienation   of    charity  upon-Tbknt. 
property  "  (4).     And  the  language  of  Lord  Eldon,  in  The  Attoimey- 
General  v.  Brooke  (5),  led  to  the  same  inference.     They  cited  also 
the   Leires  case,  mentioned    in   the   argument   of   The  Attorney- 
(ieneral  v.  Warren  (6). 

Mr.  SkirroWy  for  the  new  trustees.  [  398  ] 

Mr.  Bird,  for  the  Corporation. 

The  Vice-Chancellor  : 

It  appears  that  this  case  had  its  origin  in  another  information 
which  was  filed  by  the  Attorney-General  against  the  Corporation, 
for  the  protection  of  certain  charities,  among  which  the  CoUingwood 
charity  was  not  included.  Upon  that  information  a  decree  was 
naade  for  the  benefit  of  the  charities  that  were  the  subject  of  it, 
and  the  decree  directed  an  inquiry  of  what  property  the  Corporation 
had  other  than  charity  property  to  satisfy  any  demand  which 
the  Corporation  should  be  found  liable  to  answer.  I  find  that 
a  like  decree  was  made  in  the  case  of  The  Attorney -General  v. 
The  BailiJ's  and  BnrgeMes  of  Eaat  Retford  (7).  It  was  stated  that 
Lord  CoTTENHAM  had  disapproved  of  that  form  of  decree,  and 
certainly,  although  not  an  unprecedented,  it  is  an  unusual  form« 
especially  with  the  object  of  directing  a  sale  of  any  property  which 
should  be  found.  A  corporation,  like  other  parties  to  a  suit,  is 
subject  to  have  a  decree  enforced  against  it  by  the  ordinary  process. 
A  distrinyan  is  the  ordinary  and  proper  mode  of  enforcing  it  in  the 
case  of  a  corporation ;  but  it  is  not  on  the  form  of  the  decree  in 
this  respect  that  any  question  now  arises.  It  appears  that  the 
3klaster  made  the  inquiry,  and  reported  that  the  Corporation  was 
{possessed  of  property,  part  of  which  is  the  subject  of  the  present 
information.     Upon  this  report,  a  decree  was  made,  which  directed 

[1}  Attt^Ney-anier<d   v.     CVr)»«,     17  R.  R.  p.  22o  (2  Beav.  428). 

B.  R.  121  (3  Mor.  539).  (o)  18  Ves.  326.    See  Lord  Eldon's 

'2)  AtU/rftey-Omeral   v.    Warren ^^  2  observati«'n    in    A.-G.    v.    Mayor    of 

Swaiuit.  302.  Bristol,  quoted  post,  p.  112. 

3)  Atioruey-f/nirral    of  Ireland   v.  (6)  2  Swanst.  300. 

I/finyer/ar^l,   37  R.  R.    145    (8    Bligh  (7)  39  R.  R.  124,  128  (2  My.  &  K. 

(S.  S.)  437 ;  *S.  C.  2  CI.  *  Pin.  357).  33,  39). 

(4)  Attomty- General    v.    Kerr^    50 
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A.-G.        a  sale  of  this  property  to  satisfy  what  was  dae  to  the  charities  on 

The  Mayor,    *who8e  behalf  the  information  was  filed  ;  and  under  the  decree  the 

"and^d^*    property  was  sold.     After  the  sale  had  actually  taken  place,  the 

oEssBsoK     Attorney-General  discovered  that  the  property,  which  had  been  sold 

upbN-TRKNT.  to  satisfy  the  demand  of  the  first  set  of  charities,  in  fact  belonged 

[  ♦399  ]       ^  another  and  different  charity,  namely,  that  created  by  Anthony 

CoUingwood.     The  present  information,  which  has  been  styled  a 

supplemental  information,  stating  these  facts,  and  wholly  departing 

from  the  purpose  of  the  original  information,  suggests  that  it  will 

be  for  the  benefit  of  the  CoUingwood  charity  itself  that  those  sales, 

erroneously  directed  in  the  first  instance,  should  stand,  and  prays 

a  reference  to  the  Master  to  inquire  whether  that  course  onght  to 

be  taken  or  not. 

I  suggested,  during  the  argument,  that  there  were  difficulties  in 
the  way  of  making  the  decree  which  is  asked,  even  in  point  of  form, 
-—for  at  present  there  is  a  decree  for  the  sale  of  the  property  for  the 
benefit  of  the  charities  that  are  represented  in  the  first  information, 
and  no  step  seems  to  have  been  taken  to  get  rid  of  that  decree.  The 
difficulty  of  form  is,  perhaps,  not  so  great  as  I  at  first  apprehended, 
for,  according  to  the  observations  of  Lord  Lanodale  in  the  case 
of  Attorney-General  v.  Brettingham  (i),  the  Attorney-General  may 
at  any  time  stay  the  proceedings  in  an  information ;  and  therefore 
he  might  stay  these  proceedings  so  far  as  they  relate  to  this 
particular  property.  Nor  is  the  difficulty  perhaps  materially 
increased  by  the  fact  of  the  sales  having  taken  place, — the  par- 
chasers  having  notice  that  they  were  dealing  with  the  property  of 
a  charity.  The  merely  formal  obstacles  might  therefore  perhaps 
be  overcome  without  incurring  the  expense  of  a  rehearing.  I  say 
[  •^oo  ]  this,  not  to  advise  any  particular  course  of  proceeding,  *but  merely 
to  remove  any  impression  which  my  remark  might  have  created, 
that  I  now  proceed  upon  the  ground  that  the  difficulties  of  form  are 
insuperable.  I  have  no  doubt  that,  by  arrangement,  the  original 
proceedings  with  regard  to  this  property  might  be  effectually  stayed. 
The  substantial  question  however  is,  whether, — whatever  the 
former  proceedings  might  have  been, — I  am  upon  this  information 
to  direct  an  inquiry  whether  it  would  be  for  the  benefit  of  the 
CoUingwood  charity  that  the  sale  should  be  effected.  That  refer- 
ence of  course  assumes  that  it  is  proper  for  the  Court  to  sell  the 
lands,  if  the  sale  should  appear  to  be  beneficial. 

It  was  said  in  argument,  that  the  Court  had  clearly  power  to 

(I)  52  R.  R.  p.  48  (3  Beav.  95). 
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direct  a  sale  of  the  lands  of  a  charity.    I  do  not  doubt  the  existence        a.-q. 
of  this  power  in  the  Court :  the  trustees  have  the  power  to  sell  at  the  Mayor, 
law :  they  can  convey  the  legal  estate ;  and  it  is  only  a  court  of    ^^^  Bur^* 
equity  that  can  recall  the  property ;  and  if  that  Court  should  sane-     gkrsbs  of 
tion  a  sale,  it  would   he  hound   to  protect  the  purchaser.     The  upok-Trent. 
question  is,  not  upon  the  existence  of  the  power,  but  whether  the 
Court  would  be  right  in  exercising  such  a  power. 

Now  the  only  case  which  I  have  known  in  my  own  practice 
where  this  was  actually  done,  was  that  of  The  Attorney-General  v. 
Nethercoat  (i).  There  the  Court  ordered  the  charity  estate  at  South 
Molton,  or  a  great  part  of  it,  to  be  sold,  and  the  consequence  was 
that  fourteen  cottages  were  sold  in  fourteen  lots.  The  same 
^number  of  abstracts  were  delivered  to  the  purchasers,  and  the  [  *40i  ] 
expense  of  the  sale  nearly  swallowed  up  the  purchase-money.  I 
am  informed  that  the  charity  has  wholly  disappeared.  The  lands 
have  passed  into  the  hands  of  the  purchasers,  and  the  money  is 
gone.  That  case  is,  at  least,  a  caution  against  selling  charity 
lands  under  the  notion  of  benefiting  the  charity,  except  under  very 
special  circumstances. 

[His  Honour  then  referred  to  the  cases  which  had  been  cited, 
and  continued  as  follows  :]  The  cases  all  proceed  upon  the  [  402  ] 
principle,  that  the  Court  has  no  right  to  vary  a  trust.  I  mention 
those  cases  because  it  appeared  to  me  that  the  alienation  of  the 
lands  of  charities  was  spoken  of  at  the  Bar  much  too  lightly,  and 
as  a  matter  of  course. 

I  was  referred,  indeed,  to  cases  in  which  it  was  said,  that  what 
is  now  asked  had  been  done.  The  cases,  with  the  exception  of  The 
Attomey-General  V.  Nethercoat,  so  far  as  they  are  reported,  are  of 
this  description :  the  Court  having  been  called  upon  to  set  aside  long 
leases,  as  improvidently  granted,  and  as  amounting,  in  fact,  to  a 
sale  of  lands,  has  inquired  whether  those  leases  were  provident  and 
proper,  regard  being  had  to  the  time  when  *they  were  granted.  [  *403  ] 
The  leases  might  have  been  a  proper  course  of  management :  there 
may  not  have  been  any  greater  departure  from  the  purposes  of  the 
gift  in  granting  a  lease  for  many  years*  duration,  than  there  would 
have  been  in  granting  it  for  a  shorter  duration.  A  building  lease 
must,  of  necessity,  be  for  a  number  of  years.     That  is  the  principle 

(1)  No  report  is  found  upon  this  and   13th  of    March,    1840.     Several 

pQint.    The  cause  was  heard  on  the  prior  and  subsequent  proceedings  were 

principal  questions,  before  the  Vice-  had  in  the  cause,   one  of  which  is 

Cbanoellor,  on  the  10th,  11th,  12th,  reported  in  11  Sim.  629.— 0.  A.  S. 
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A.-G.        upon  which  the  Court  has  always  gone  in  those  cases,  although,  in 
The  Matob,    reasoning  upon  them,  the  Court,  it  is  true,  has  intimated  that  even 
^AVD^BvR-     ^^®  alienation  in  fee  of  charity  lands  might  be  supported.     In  the 
OE88E8  0F     cascs  of  The  Attoniey-General  v.  Warren  (i).  The  Attorney-General 
upon-Tbent.  v.  Kerr  (2) f  and   the  still   later  case  of    The  Attorney-General  v. 
Brettingham  (3),  similar  remarks  have  arisen  in  the  same  way.     In 
discussing  the  question  whether  a  charity  lease  should  be  set  aside, 
(and  in  most  of  the  cases  it  was  set  aside),  the  Court  has  said  only 
in  the  abstract,  that  it  had  the  right  and  the  power  to  sell  charity 
lands.    In  The  Attorney-General  of  Ireland  v.  Hungerford,  in  moving 
the  judgment  of  the  House  of  Lords,  Lord  Brougham  said  that 
there  might  be  circumstances  in  which  the  alienation  in  fee  of  the 
land  of  a  charity  would  be  proper  ;  and  he  put  the  case  of  a  neigh- 
bouring and  opulent  landed  proprietor,  who  should  offer  1 ,000/.  for 
a  small  corner  of  a  field,  worth  only  a  few  shillings  to  the  charity  to 
which  it  belonged,  and  inquired  whether,  in  such  a  case,  the  Court 
or  a  trustee  might  not  providently  sell  it?  (4).     It  is  extreme  cases 
like  these  that  the  Court  suggests,  for  the  purpose  only  of  asserting 
its  jurisdiction  in  special  and  particular  circumstances. 

In  this  state  of  the  authorities,  observing  also  the  language  of 
Lord  Eldon  in  the  case  of  The  Attorney-General  v-  Mayor  of 
[  *404  ]  Bristol  (5),  I  cannot  treat  it  as  a  mere  ^matter  of  course,  to  direct 
an  inquiry  whether  the  sale  of  an  estate  would  be  beneficial  to  the 
charity  to  which  it  belongs.  That  is  the  only  question  1  have 
now  to  decide ;  and  in  deciding  it,  I  am  not  called  upon  to  con- 
trovert what  the  learned  Judges  have  said, — that  the  Court  may  in 
certain  cases  decree  such  a  sale.  I  have  only  to  determine  whether 
the  inquiry  must  be  directed  simply  as  a  matter  of  course,  because 
it  is  asked.  So  far  from  this,  it  appears  to  me  that  there  is  a  very 
strong  objection  to  that  course  in  the  present  case.  The  proceeding 
has  been  begun  and  carried  on  hitherto  entirely  on  behalf  of  other 
charities.  Then  the  sale  having  taken  place  on  an  information 
filed  for  a  totally  different  purpose,  but  still  carrying  on  the  same 
object,  the  Attorney-General  diverges  into  an  inquiry  whether  that 
sale,  which  was  confessedly  irregular,  may  not  be  for  the  benefit 
of  the  Collingwood  charity.  There  is  not  in  this  information  any 
fact  suggested  upon  which  the  Court  can  form  an  opinion.  It 
simply  states  that  the  sale  has  been  illegal,  and  without  stating 


(1)  19  B.  B,  74  (2  Swanst.  291). 

(2)  50  B.  B.  221  (2  Beav.  420). 
3  52  B.  B.  46  (8  Beav.  91). 


(4)  37  B.  B.  146  (2  CI.  &  Fin.  374  ; 
8  Bligh  (N.  S.)  457). 

(5)  22  B.  B.  136  (2  Jac.  &  W.  294). 
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any  special  circumstance,  it  suggests  that  it  will  be  for  the  benefit 

of  the  charity  to  sell  again,  and  prays  the  inquiry.     I  have  no  treMatok, 

doabt  that  such  an  inquiry  ought  not  to  be  made  except  in  a  very    ^^nd  mm^' 

special  case.     I  am  not  presuming  to  question  the  correctness  of     oesses  of 

what  is  laid  down  in  the  cases  I  have  referred  to, — that  the  Court  upon-Trent. 

may  decree  the  sale,  which  I  think  only  means  that  extreme  cases 

may  occur  where  that  interposition  would  be  proper. 

The  principal  object  of  the  new  information  is,  to  carry  on  the 
old  one,  and  as  to  that  the  usual  decree  in  the  supplemental  suit 
may  be  made :  this  will  give  the  information  all  its  effect,  so  far 
as  it  is  an  information  against  the  new  trustees  under  the  Municipal 
Corporation  Act.  As  to  the  residue  of  the  suit,  the  information 
must  be  dismissed. 


TIPPING  V.  POWEK(l). 

(1  Hare,  405—413;  S.  C.  11  L.  J.  Ch.  257.) 

In  a  suit  by  a  simple  contract  creditor,  whose  debt  was  secured  by  a 
deposit  of  deeds  by  way  of  equitable  mortgage,  against  the  executors  and 
devisees  of  the  debtor,  the  mortgaged  premises  were  sold,  and  were  not 
sufiicient  to  pay  the  plaintiff's  debt.  The  general  assets  of  the  testator 
were  insufficient  to  pay  his  debts  and  the  costs  of  suit.  The  parties 
benefically  entitled  under  the  devise  by  their  answer  disclaimed,  but  the 
bill  was  not  dismissed  against  them. 

Held,  that  the  plaintiff  as  equitable  mortgagee  was  entitled  to  the 
proceeds  of  the  sale  of  the  mortgaged  premises,  and  the  executors  of  the 
testator  were  entitled  to  retain  in  full  out  of  the  general  assets  the  debts 
owing  to  them  by  the  testator,  and  that  the  residue  of  the  assets  should  be 
applied  in  the  following  order:  in  payment,  first,  of  the  costs  of  the 
executors,  as  between  solicitor  and  client;  secondly,  of  the  costs  of  the 
plaintiff  (including  those  of  the  purchaser,  which  the  plaintiff  was  ordered 
to  pay);  thirdly,  of  the  costs  of  the  defendants  benefically  entitled  under 
the  devise ;  and  fourthly,  of  the  debts  remaining  due  to  the  plaintiff  and 
the  other  creditors. 

Thb  plaintiff  sold  and  conveyed  a  plot  of  land  to  W.  T.  Power, 
the  testator,  in  fee.  The  purchase-money  was  119Z.  lbs.,  of  which 
19/.  15«.  were  paid,  and  the  remaining  sum  of  1002.  was  secured 
by  a  promissory  note  of  the  testator  for  that  sum,  and  a  deposit  of 
the  purchase-deed,  by  way  of  equitable  mortgage.  The  testator 
devised  the  said  plot  of  land  and  other  real  estate  to  his  executors, 
H.  Power  and  J.  Archer,  in  trust  for  his  wife  for  her  life,  and 
afterwards  for  sale,  for  the  benefit  of  his  children ;  and  he  died, 
leaving  the  100/.  and  interest  thereon  unpaid. 

(1)  In  re  Speuslrt/  KstaU  (1872)  L.  B.      [1899]  2  Q.  B.  347,  68  L.J.  Q.  B.  804, 
\b  Eq.   16,  42  L.  J.  Ch.  21  ;    In  re      80  L.  T.  742.— C.  A. 
likoades  [1899]  1  Q.  B.  90o,  908 ;  aflfd. 
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Tipping  The  bill  was  filed  by  the  plaintiff  against  the  executors   and 

Power.  devisees,  and  the  parties  beneficially  interested  in  the  estate  of 
the  testator,  for  an  account  of  the  debt  due  to  the  plaintiff, — a  sale 
of  the  said  plot  of  land,  and  payment  to  the  plaintiff  of  the  proceeds 
of  such  sale  towards  the  discharge  of  his  debt ;  and  also  for  an 
account  of  what  was  due  to  all  other  the  unsatisfied  creditors  of 
the  testator, — an  account  of  the  personal  estate  possessed  by  the 
executors,  and  for  the  application  thereof,  and  a  sale  of  the  other 
real  estate,  and  payment  of  the  proceeds  in  satisfaction  of  the 
plaintiff  and  the  other  unsatisfied  creditors. 

The  parties  beneficially  entitled  under  the  will  of  the  testator 
put  in  their  answer  and  disclaimed  all  right,  title,  and  interest  in 
and  to  the  real  and  personal  estate. 
[  406  ]  The  decree  directed  an  account  to  be  taken  of  what  was  due  to 

the  plaintiff  for  principal  and  iiiterest  on  his  mortgage  security, 
and  that  the  mortgaged  premises  should  be  sold,  and  the  purchase- 
money  paid  into  Court ;  and  directed  also  the  usual  accounts  of  the 
personal  estate  of  the  testator  and  the  application  of  the  same  in 
a  due  course  of  administration ;  and  an  inquiry  of  the  other  real 
and  copyhold  estates  of  the  testator.  The  report  stated  the 
accounts  of  the  testator's  estate  in  effect  as  follows :  Due  to  the 
plaintiff  for  principal  and  interest  on  his  mortgage,  127/.  7«.  1</- 
Sum  produced  by  the  sale  of  the  mortgaged  premises,  115Z.  lis.  Id. 
Personal  estate  received  by  the  executors,  624Z.  Ids.  4rf.  Paid  by 
the  executors  (including  27/.  retained  by  J.  Archer,  and  129/.  19«.  8rf. 
retained  by  H.  Power,  for  debts  due  to  them  respectively  from  the 
testator*s  estate),  579/.  158.  Balance  due  to  the  executors  on  the 
account  of  the  personal  estate,  58/.  Is.  8d.  Due  to  a  creditor  who 
had  come  in  to  prove  under  the  decree,  18/.  188.  6d.  Real  estate 
of  the  testator  (exclusive  of  the  said  plot  of  land)  sold  by  the 
mortgagee  thereof  under  a  power  of  sale,  and  surplus  proceeds  of 
the  sale  received  by  the  executors,  287/.  14^.  lid. 

On  the  hearing  for  further  directions 

Mr.  Wakefield  and  Mr.  Koe,  for  the  plaintiff,  against  his 
liability  to  pay  the  costs  of  the  devisees,  said  that  they  were  in  the 
same  position  as  assignees  of  the  testator  would  have  been,  and 
cited  Appleby  v.  Duke  (i),  [and  other  cases].  On  the  right  of 
the  plaintiff  to  be  paid  the  115/.  and  his  costs,  before  the 
retainer  of  the  defendant,  they  cited  Loonies  v.  Stotherd  (2),  Chismtn 

(1)  Ante,  p.  85.  (2)  24  R.  B.  209  (1  Sim.  &  St.  438). 
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V.  Deicea  (i),  Brace  v.  *Diiche88  of  MarlhoroiKjh  (2),  White  v.  Bishop      Tipping 

ft 

of  Peterhoroiujh  (3),  Wontner  v.  Wright  (4),  Mason  v.  Boggi^),  [and       power. 
other  cases].  [  ••*07  ] 

Mr.  Kcnifon  Parker  and  Mr.  Armstrong,  for  the  devisees,  in 
argument  for  their  right  to  receive  their  costs,  cited  Brown  v. 
Loi'khart  (6),  [and  other  cases] . 


Mr,  Sharpey  for  the  execators.     * 


*     * 


Mr.  F.  J.  Hall,  for  the  purchaser  under  the  decree. 


The  Yice-Chancellor  : 

In  this  case  it  appears  that  the  debts  which  remain  unsatisfied, 
and  the  costs  of  the  suit,  will  considerably  exceed  the  amount  applic- 
able to  their  payment ;  and  the  principal  question,  therefore,  is  with 
regard  to  the  order  in  which  the  several  demands  upon  the  assets 
are  to  be  answered.  The  plaintifif,  filing  his  bill  to  obtain  payment 
of  his  debt  out  of  the  real  estate,  could  not  avoid  ^making  the 
l)er8on8  interested  in  the  real  estate  parties  to  the  suit.  These 
parties  being  defendants  admit  the  case  stated  by  the  bill,  but  dis- 
claim all  interest  in  the  estate,  and  insist  that  they  are  therefore 
entitled  to  their  costs  of  the  suit,  or  at  least  their  costs  from  the 
time  of  their  disclaimer,  upon  the  suggestion  that  the  bill  ought 
then  to  have  been  dismissed  against  them.  I  am  of  opinion  that 
they  have  no  such  right.  Lord  Bedesdale  says,  that  if  the  defen- 
dant disclaims,  the  Court  will  in  general  dismiss  the  bill  as  agamst 
him  with  costs ;  and  that  is  true  in  this  sense, — if  his  disclaimer 
shows  that  he  never  had  any  interest,  or  having  had  any,  that  he 
had  parted  with  it,  or  disclaimed  or  offered  to  disclaim  before  the 
bill  was  filed,  he  would  be  entitled  to  his  costs  because  he  was 
improperly  made  a  party.  But  if  he  was  interested  at  the  time  of 
filing  the  bill,  and  no  special  circumstance  occurs  in  the  case,  the 
mere  fact  of  his  saying  on  the  record  in  effect  that  he  finds  his 
interest  worth  nothing,  and  therefore  repudiates  it,  does  not  prove 
that  he  was  improperly  made  a  defendant,  and  therefore  does  not 
bring  him  within  the  scope  of  the  general  rule  to  which  Lord 
Rbdesdale  adverts.     I  had  occasion  to  consider  this  question  in 


(1)  29R.  R.  10(dRu^.  29). 

(2)  Mos.  50. 

(3)  19  R.  R.  133  (3  Swaiitit.  109). 


(4)  29  R.  R.  166  (2  Sim.  543). 

(o)  45  R.  R.  HI  (2  My.  &  Cr.  443). 

(6)  51  R.  R.  284  (10  Sim.  420). 
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Tipping  Feivster  v.  Turner  (l)  and  Cash  v.  Belcher  (2),  in  both  of  which  cases, 
Power.  after  inqairy  and  examination,  I  was  satisfied  that  a  party  disclaim- 
ing in  the  sense  I  have  just  suggested  would  not  be  entitled  to  his 
costs.  The  plaintiff  cannot  as  a  mortgagee  be  made  to  pay  his 
mortgagor  his  costs,  and  if  he  was  under  no  obligation  to  pay  the 
costs,  and  could  not  dismiss  the  defendant  before  the  hearing 
without  paying  them,  he  has  no  option  but  to  bring  him  to  the 
hearing. 

The  costs  of  the  other  parties  must  be  disposed  of  on  other 
[  ♦409  ]       grounds  ;  and  the  first  question  is,  whether  any  *part  of  those  costs 
should  be  paid  out  of  the  fund  produced  by  the  sale  of  the  estate 
comprised  in  the  plaintiff's  security,  or  whether  the  whole  of  that 
fund  ought  to  go  into  the  hands  of  the  plaintiff  as  mortgagee. 
Upon  principle,  I  have  no  doubt  that  the  plaintiff  has  a  right  to  the 
whole  of  the  mortgaged  estate  until  his  entire  claim  is  satisfied.  He 
says  that  by  his  contract  he  is  owner  of  the  property  to  the  extent  of 
his  lien,  and  if  that  is  not  sufficient,  that  he  ought  to  be  paid  out  of 
the  general  assets.     If  the  proposition  is  true  (and  it  is  true)  that  he 
is  owner  of  the  fund  by  his  contract,  I  do  not  see  how  the  Court 
can  take  it  from  him.     In  the  case  of  Brave  v.  Duchess  of  Marl- 
horomjhy  to  which  I  was  referred,  the  parties  filed  their  bill  to  have 
their  priorities  ascertained  ;  it  was  not  a  case  of  one  person  insisting 
upon  a  priority,  but  of  a  number  of  creditors  disputing  as  to  their 
respective  priorities ;  and  it  appears  that  the  parties,  not  being 
obliged  to  sell,  nevertheless  did  agree  that  their  rights  should  be 
adjusted  by  a  sale ;  and  the  Court  held  that  the  costs  of  the  suit 
were  costs  of  the  administration  of  the  estate.     Kenehel  v.  Scraf- 
ton  (3)  was  a  suit  for  a  like  purpose,  and  the  mortgagor  and  the  first 
mortgagee  consented  to  a  sale.     White  v.  Bishop  of  Peterborough  and 
Wontner  v.  Wright  were  also  similar  cases,  and  in  all  of  them  the 
Court  expressly  says  that  the  first  mortgagee  is  entitled  to  have  the 
whole  of  the  proceeds  applied  in  paying  his  debt,  if  he  insist  upon 
his  right  to  foreclose  ;   but  that  if  he  chooses  a  sale,  he  then  intro- 
duces a  new  mode  of  winding  up  the  estate,  not  within  his  contract ; 
and  that  the  costs  of  the  suit  are  in  such  a  case  to  be  considered  as 
the  costs  of  administering  the  fund,  and  ought  therefore  to  be  imid 
in  the  first  instance.      The  mortgagee  is  supposed  to  have  a  benefit 
which  a  foreclosure  would  not  give  him, — that  of  obtaining  the 

(1)  December    18,    1841.     Nut    re-       v.  Duke,  ante,  p.  8u. 
lK>rted.  (3)  1 3  Ves.  370. 

(2)  1  Hare,  310,  covered  by  Appleby 
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proceeds  of  the  sale,  and  recovering  the  rest  from  the  estate, — this      Tipping 
he  would  not  otherwise  do  without  *incurring  the  risk  of  opening       powkb. 
the  foreclosure.     But,  even  in  these  cases,  the  decisions  have  not       [  *4io  ] 
been  uniform.   In  Greenwood  v,  Taf/lor  (i),  Sir  J.  Leach  said,  that  if, 
after  the  death  of  the  mortgagor,  a  creditor  comes  to  have  his  debt 
paid,  his  remedy  is  to  sell  his  security,  and  after  application  of  the 
proceeds,   to  come   for  the  difiference  against   the  estate.     Lord 
CoTTBNHAM  in  Masoii  v.  Boffg  disapproved  of  that  decision,  and  said 
that  a  mortgagee  had  a  right  to  make  the  most  he  could  of  all  his 
securities.    It  is  laid  down  in  Cruise's  Digest,  and  other  text  books, 
that  where  a  legal  mortgagee  has  a  bond  or  a  covenant  the  Court 
will  sell  the  mortgage,  and  allow  the  party  to  prove  for  the  differ- 
ence.    This  was  the  opinion  of  the  Vicb-Chancbllor  in  Brocklehurst 
V.  Jessop  (2)  ;  and  the  Master  of  the  Bolls  in  Allen  v,  Martin  (3) 
said,  that  the  mortgagee  by  consenting  to  a  salecould  not  be  taken  to 
have  waived  his  right  to  have  his  debt  paid  out  of  the  general 
assets.    Without  saying  that  I  am  at  liberty  to  depart  from  the 
principle  of  Brace  v.  Ditchess  of  Marlborough,  (although  there  is  a 
strong  authority  for  applying  a  different  rule),  I  am  not  now  called 
upon  to  adopt  that  principle.      In  the  case  of  a  legal  mortgage,  the 
argument  is  this,  that  the  strict  right  of  the  mortgagee  is  fore- 
closure, but  if  he  chooses  to  consent  to  a  sale,  and  takes  the  benefit 
of  that  course  of  proceeding,  he  acquires  a  new  right.     This  does 
not  apply  to  an  equitable  lien,  for  the  party  has  no  right  but  by 
sale.     His  contract  is  that  he  shall  be  at  liberty  to  sell  the  whole 
estate,  and  prove  for  the  difference.    He  does  not  abandon  what  his 
contract  gives  him,  but  simply  avails  himself  of  it.   On  these  autho- 
rities, I  am  of  opinion  that  by  the  rule  of  the  Court,  the  plaintiff  is 
entitled  to  the  whole  of  the  proceeds  of  the  sale  of  the  mortgaged 
premises  towards  satisfaction  of  his  debt. 

The  next  point  is  on  the  question  of  retainer  by  the  executors.  [  4ii  ] 
They  have  clearly  a  right  to  retain  their  debt.  The  fact  of  the 
money  having  been  brought  into  Court  can  make  no  difference. 
The  debt  of  the  executors  being  a  simple  contract  debt,  the  Court 
will  not  allow  them  to  keep  the  fund  in  their  possession ;  but  the 
Court  will  nevertheless  ultimately  place  them  in  the  same  position 
as  if  they  had  kept  it  in  their  hands.  If  an  executor  says,  **  I  have 
pfiid  so  much  money  in  satisfaction  of  debts,"  he  is  not  charged 
with  it,  or,  if  he  is  charged  with  it,  he  is  allowed  it  in  his  discharge ; 

(1)  1  Rufls.  &  Mylne,  185.     See  45  (2)  40  R.  R.  172  (7  Sim.  438). 

B.  B.  113.  ^3)  M.  R.,  February,  1841. 
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but  the  Court  does  not  give  the  same  effect  to  the  allegation,  *'  I 
have  retained  so  much  for  my  own  debt."     The  rule  is  to  consider 
the  executor  as  having  a  right  to  retain  in  a  due  course  of  adminis- 
tration ;  but  the  Court  says,  until  the  accounts  are  taken  it  cannot 
see   that   the   right  of  retainer  will  exist.     When  the  Court  has 
determined  that  there  is  no  creditor  of  a  higher  degree  than  the 
executor,  he  must  be  remitted  to  his  original  position,  to  which  the 
right  of  retainer  was  incident ;  and  he  is  entitled  to  retain  his  debt 
in  preference  to  the  costs  of  administering  the  fund,  for  to  that 
extent  he  is  in  the  same  situation  as  a  creditor  whose  debt  was  paid 
before  the  suit,  and  who  cannot  therefore  be  afterwards  affected  by 
the  costs  of  administration.     Chissiim  v.  Denes  decided  this  very 
point,  and  I  shall  follow  that  authority.    The  proceeds  of  the 
mortgaged  premises  being  paid  to  the  plaintiff,  the  executors  will 
then  retain  their  debt  out  of  the  general  assets ;  and  the  residue 
will  next  be  subject  to  the  costs.     Bennett  v.  Going  (i)  expresses 
the  rule,  as  to  the  order  in  which  the  costs  are  to  be  paid.     The 
executors  will  first  have  their  costs,  for  the  Court  will  not  take  the 
fund  out  of  their  hands  until  they  are  paid.     The  plaintiff,  who 
stands  in  the  situation  of  mortgagee,  is  the  party  whose  costs  are 
then  to  be  provided  for.     He  claims  paramount  to  the  owner  of  the 
estate,  and  the  other  defendants  claim  under  the  owner ;  and  *the 
latter  are  therefore  entitled  to  their  costs  only  after  satisfaction  of 
the  prior  charges  upon  the  estate. 


1842. 

Feb,  14,  23. 
March  9. 

WlORAM, 
V.-C. 

[413] 


DYSON  V.  MOKRIS  (£). 

(1  Hare,  413—428 ;  S.  C.  11  L.  J.  Ch.  241.) 

The  mortgagee  of  a  real  estate  made  a  further  advance,  and  took,  as 
security  for  the  same,  a  further  charge  upon  the  mortgaged  premises ;  the 
covenant  of  the  mortgagor  for  payment ;  and  an  assignment  of  a  policy  of 
assurance  on  the  life  of  the  mortgagor,  upon  tn^st  to  receive  the  monies  to 
become  payable  on  the  policy,  and  thereout  first  to  pay  the  expenses  of  tbo 
trust,  then  to  apply  the  residue  towards  payment  of  the  mortgage  debt,  or 
so  much  thereof  as  should  remain  due,  and  subject  thereto  upon  trust  for 
the  mortgagor.  Upon  the  bill  of  the  mortgagee,  praying  a  sale  of  tht» 
policy,  and  payment  by  the  mortgagor  of  so  much  of  the  debt  as  the 
proceeds  of  the  sale  should  be  insufficient  to  pay,  or  in  default  that  the 
mortgagor  might  be  foreclosed : 

Held,  that  the  mortgagee  was  entitled  only  to  the  usual  decree  ior 
payment  or  foreclosure  of  the  real  estate,  and  not  to  a  decree  for  the  sale  of 


a)  1  Moll.  529. 

(2)   Charter  v.   WaUwt  [1899]   1   Ch. 


ITo,  6«  L.  J.  Ch.  1,  79  L.  T.  440. 
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the  polic)' ;  but  that  he  was  entitled  to  retain  the  policy  upon  the  terms  of         Dyson 
the  trust,  notwithstanding  the  foreclosure  of  the  real  estate.  r. 

A  party,  named  as  defendant  to  the  bill,  maj',  with  the  consent  of  the  Morrih. 
plaintiff  only,  appear  at  the  hearing  of  the  cause,  and  be  bound  by  the 
decree,  although  such  party  has  not  been  served  with  the  suhp<ena  to  appear, 
or  has  not  appeared  in  the  suit ;  but  a  person,  who  has  not  been  named  as 
a  defendant  to  the  bill,  cannot  appear  at  the  hearing  without  the  consent  of 
all  the  parties  to  the  cause. 

An  allegation  that  A.,  B.,  and  C.  were  named  executors,  and  that  A.  and 
B.  proved  the  will  and  are  the  personal  representatives  of  the  testator,  may 
be  proved  by  the  production  of  the  probate ;  and,  in  the  absence  of  any 
denial  of  that  fact  by  the  answers,  or  any  averment  that  C.  also  proved,  C. 
is  not  a  necessary  party  to  the  suit. 

The  defendant,  Thomas  Brooke  Morris,  in  1819,  demised  the 
Brockdish  Hall  estate,  in  Norfolk,  to  the  *plaintiflf,  for  the  term  [  •4U  ] 
of  1,000  years,  by  way  of  mortgage  for  securing  5,000/.  and  interest. 
In  1823,  Morris  appointed  and  demised  the  Shimpling  estate  in  the 
same  county  to  Edgar  Taylor,  for  the  residue  of  a  term  of  1,000 
years,  in  trust  for  the  plaintiff,  by  way  of  mortgage  for  securing 
the  said  5,0002.  and  a  further  sum  of  1,000Z.,  making  together 
6,0002.  and  interest.  By  an  indenture,  dated  the  6th  of  April, 
1826,  Morris  charged  the  mortgaged  estates  with  a  further  sum  of 
3,3502.,  advanced  by  the  plaintiff,  and  interest  thereon ;  and,  by 
the  same  indenture,  reciting,  that,  by  a  certain  instrument  or  policy 
of  assurance,  the  Corporation  of  the  Amicable  Society  were  bound 
to  pay  to  the  executors,  administrators,  or  assigns  of  Morris  such  a 
proportion  or  share  of  the  joint  stock  and  fund  of  the  society  as 
should  become  due  upon  the  death  of  Morris,  according  to  the 
charters  and  bye-laws  of  the  society,  Morris  bargained,  sold, 
assigned,  transferred,  and  set  over  unto  the  plaintiff,  his  executors, 
administrators,  and  assigns,  all  the  said  instrument  or  policy  of 
assurance,  and  all  monies  which  should  become  payable  under  or 
by  virtue  of  the  same,  and  all  benefit  and  advantage  thereof,  to 
have,  hold,  receive,  take,  and  enjoy  the  said  instrument  or  policy, 
and  monies,  unto  the  plaintiff,  his  executors,  administrators,  and 
assigns  from  thenceforth  absolutely,  with  full  power  to  demand, 
recover  and  receive  the  said  monies,  and  to  enforce,  receive,  and 
take  the  full  benefit  of  the  said  instrument  or  policy  ;  but,  neverthe- 
less, upon  trust,  that  the  plaintiff  should  obtain  payment  and 
receive  the  monies  which  should  become  payable  under  or  by  virtue 
of  the  said  instrument  or  policy,  when  and  as  the  same  respectively 
should  become  due  and  payable,  and  thereout  should  first  retain  the 
expenses  of  the  trust,  and  then  apply  the  residue  towards  the 
payment  of  the  6,000/.,  and  3,350/.  and  interest,  or  so  much  thereof 
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Dyson  as  should  then  remain  ^unpaid,  and  subject  thereto,  to  stand 
MoBBis.  possessed  of  the  said  policy  of  assurance,  monies,  and  premises, 
[  *4i5  ]  upon  trust  for  Morris,  his  executors,  administrators,  and  assigns. 
Morris  by  the  same  deed  covenanted  to  pay  the  3,850^.  and  interest ; 
and  declared  and  appointed  that  Edgar  Taylor,  in  whom  the  said 
residue  of  the  term  of  1,000  years  in  the  Shimpling  estate  was 
vested,  and  Harry  Browne,  in  whom  the  residue  of  another  term  of 
1,000  years  in  the  same  premises  was  vested,  should  respectively 
stand  possessed  of  such  term?  and  premises,  upon  trust  for  securing 
the  6,000/.  and  8,850Z.  and  interest,  and  subject  thereto  in  trust  for 
Morris,  his  heirs  and  assigns. 

The  whole  principal  sums,  and  some  interest  being  unpaid,  the 
plaintiff,  in  1889,  filed  his  bill,  stating  the  said  mortgages,  and  that 
the  said  mortgage  monies  were  part  of  the  banking  capital  of  the 
plaintiff  and  his  late  partners,  Meadows  Taylor  and  Harry  Browne ; 
that  Harry  Browne  retired  from  the  partnership  in  1880,  and 
assigned  his  interest  in  the  said  securities  to  the  plaintiff  and 
Meadows  Taylor ;  and  that  Harry  Browne  afterwards  died,  having, 
by  his  will,  appointed  Henry  Browne,  Edward  Browne,  and  Mary 
Anne  Browne,  executors  and  executrix  thereof ;  and  that  Henry 
Browne  and  Mary  Anne  Browne  proved  the  said  will  and  thereby 
became  and  were  the  legal  personal  representatives  of  Harry 
Browne.  The  bill  also  stated  that  Meadows  Taylor  had  since  died, 
and  had,  by  his  will,  appointed  the  plaintiff  and  T.  L.  Taylor, 
M.  Taylor,  and  Elizabeth  Taylor,  executors  and  executrix  thereof ; 
and  that  the  will  was  proved  by  the  plaintiff  and  T.  L.  Taylor,  who 
thereby  became  and  were  the  legal  personal  representatives  of 
Meadows  Taylor.  The  bill  stated,  that  upon  the  death  of  Meadows 
Taylor,  the  plaintiff  alone  became  interested  in  the  said  mortgage 
[  •lie  ]  securities  ;  and  it  prayed  an  *account  and  payment  by  the  defendant 
Morris  of  what  was  due  to  the  plaintiff  in  respect  thereof,  or  in 
default  of  such  payment,  that  the  policy  of  assurance  might  be  sold, 
and  the  money  arising  by  the  sale  applied  in  satisfaction  of  the 
plaintiff *s  debt;  and,  in  case  it  should  be  insufficient  for  that 
purpose,  then  that  the  defendant  Morris  might  pay  what  should 
remain  due  to  the  plaintiff,  or  in  default  thereof,  be  foreclosed. 
Or,  if  the  Court  should  be  of  opinion  that  the  said  mortgaged 
premises  ought  to  be  sold  to  raise  and  pay  what  should  be  found 
due  to  the  plaintiff,  then  that  the  same  might  be  sold  accordingly. 
Henry  Browne,  Mary  Anne  Browne,  and  T.  L.  Taylor  were  also 
defendants  to  the  original  bill ;  and  the  personal  representatives  of 
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Edgar  Taylor,  who  was   dead,  were  alone  made  defendants   by       Dyson 
supplemental  bill.  MoKkis. 

No  material  question  was  raised  by  the  defence,  except  as  to  the 
amount  of  principal  monies  and  interest,  for  which  the  mortgages 
ought  to  stand  as  security.  T.  L.  Taylor  admitted  that  the  whole 
mortgage  monies  belonged  to  the  plaintiff,  and,  as  executor  of 
Meadows  Taylor,  he  disclaimed.    At  the  hearing, 

Mr,  Sittton  Slimye  and  Mr,  Rolt,  for  the  plaintiff,  asked  for 
the  decree  according  to  the  first  alternative  of  the  prayer  of 
the  bUl. 

Mr.  Temple  and  Mr,  Sidebottom,  for  the  defendant,  Morris, 
insisted,  first,  that  the  bill  was  defective  for  want  of  parties. 
1.  The  representatives  of  Edgar  Taylor,  in  whom  the  residue  of  the 
term  was  vested,  were  not  parties  to  the  original  bill ;  and  though 
it  was  said  that  they  were  made  parties  to  the  suit,  being  brought 
before  the  Court  by  a  supplemental  bill ;  yet,  inasmuch  as  the 
defendants  to  the  original  bill  were  not  parties  *to  the  supple-  [  *417  ] 
mental  bill,  they  could  have  no  knowledge  of  that  suit,  or  of  its 
object ;  and,  therefore,  the  defect  of  parties,  so  far  as  the  original 
defendants  were  concerned,  was  not  removed  by  the  supplemental 
suit.  2.  Edward  Browne,  one  of  the  executors  of  Harry  Browne, 
was  not  a  party,  and  there  was  no  statement  that  Edward  did 
not  prove  the  will,  or  that  the  other  executors  alone  proved  it. 
3.  M.  Taylor  and  Elizabeth  Taylor,  two  of  the  executors  of 
Meadows  Taylor,  were  not  parties ;  and  the  bill,  in  their  cases 
also,  omitted  to  state  that  they  did  not  prove  the  will,  or  that  the 
will  was  proved  by  the  other  executors  alone.  Secondly,  the 
mortgaged  estates,  and  the  policy  of  assurance,  are  contemporaneous 
securities.  The  plaintiff  is  not  entitled  to  a  decree  for  foreclosing 
the  estates,  and  still  to  retain  the  policy.  Nor  is  a  sale  of  the 
policy  within  the  trusts  upon  which  it  was  assigned :  that  trust  is 
limited  to  receiving  "the  monies  which  shall  become  payable  under 
and  by  virtue  of  the  policy  ;  '*  it  is  a  trust  necessarily  to  be  executed 
when  these  monies  shall  be  actually  payable,  and  there  is  nothing 
which  enables  the  plaintiff  to  anticipate  the  benefit  he  is  to  derive 
under  it  by  a  sale  of  the  policy :  the  plaintiff  might  sell  the  interest, 
if  any,  which  he  himself  takes  under  the  trust,  without  affecting 
the  interest  of  Morris  in  the  policy ;  but  for  a  sale  to  this  extent  he 
does  not  need  the  aid  of  the  Court. 
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Dyson  Mr.  Sharjic,  in  reply : 

r. 

Morris.  As  to  parties.      1.  Tlie  representatives  of    Edgar   Taylor  are 

properly  before  the  Court  for  all  the  purposes  of  the  suit ;  for 
what  are  the  purposes  of  the  suit? — only  that  the  defendant, 
Morris,  might  pay  the  debt  or  be  foreclosed ;  and,  if  he  should  pay, 
then  that  the  Court  might  give  him  a  complete  reconveyance  of  the 
[  *4i8]  mortgaged  premises:  and  this  the  frame  of  the  suit  enables  *the 
Court  to  do.  But,  omitting  the  supplemental  bill,  the  absence  of 
these  parties,  who  are  only  trustees  to  convey  as  the  plaintiff  shall 
direct,  will  be  supplied  by  their  appearance  at  the  hearing,  with 
the  consent  of  the  plaintiff,  and  their  submission  to  be  bound  by 
the  decree.  2.  8.  The  averment  that  certain  parties,  who  are 
before  the  Court,  were  appointed  executors,  and  proved  the  will, 
and  are  the  legal  personal  representatives  of  a  deceased  person,  is 
sufficient  prima  facie,  at  least,  to  show  that  the  estate  of  that 
person  is  properly  represented  in  the  suit;  and  the  additional 
averment,  that  certain  persons  were  named  executors,  does  not  of 
necessity  raise  the  inference  that  those  persons  are  the  representa- 
tives, for  other  facts  must  combine  to  constitute  that  character. 

As  to  the  relief  to  be  given  in  respect  of  the  policy  of  assurance ; 
the  deed  of  1826  must  be  taken  as  an  instrument,  the  entire 
object  of  the  making  of  which  was  to  secure  payment  to  the 
plaintiff  of  the  mortgage  money.  The  trust,  as  well  as  the  whole 
mortgage  deeds,  must  be  construed  with  reference  to  that  intent ; 
and  to  construe  these  instruments,  as  postponing  the  time  when 
the  plaintiff  may  recover  payment  of  the  mortgage  money,  until 
the  death  of  the  mortgagor,  would  be  unreasonable :  this,  however, 
would  be  the  effect  of  the  construction  which  is  contended  for. 
Nor  would  it  be  less  unreasonable  to  hold  that  the  plaintiff  may 
not  enforce  one  of  his  securities  without  giving  up  the  other,  which 
is  collateral. 

[The  cases  cited  are  referred  to  in  the  following  judgment.] 

[  419  ]       The  Vice-Chancellor,  [upon  the  question  of  parties,  said]: 

The  practice,  as  I  collect  it  from  the  decided  cases,  is,  that  if  a 
person  is  named  as  a  party  to  a  bill,  and  has  not  appeared,  or  not 
even  been  served  with  a  subposna  to  appear,  the  Com*t  will,  with 
[  ^420  ]  the  plaintiff  *s  consent,  permit  such  party  to  appear  at  *the  hearing, 
and  become  a  party  to  the  decree  by  submitting  to  be  bound  by  it. 
But  where  the  party,  who  appears  at  the  hearing  and  offers  to  be 
bound  by  the  decree,  is  not  named  as  a  party  to  the  bill,  the  Court 
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will  not,  unless  with  the  consent  of  all  the  parties  to  the  cause,       Dyson 
permit  hiui  to  become  a  party  to  the  decree.  Mohkis. 

.His  Honour  then  proceeded  as  follows  :j 

The  second  objection  was,  that  it  did  not  appear  that  the  estates  [  ^21  ] 
of  Henry  Browne  and  Meadows  Taylor  were  truly  represented  upon 
the  record.  The  bill  alleges  that  they  appointed  certain  persons 
as  their  respective  executors,  and  that  some  of  those  persons,  who 
alone  are  parties,  proved  the  wills  under  which  they  were  respec- 
tively appointed,  and  that  they  are  the  legal  personal  representa- 
tives of  their  testators ;  but  the  bill  does  not  allege  that  the 
other  persons  who  were  named  executors  did  not  prove.  I  have 
no  reason  to  alter  the  ^opinion  which  I  before  expressed,  as  to  this  [  '^22  ] 
point.  If  the  bill  had  alleged  in  terms  that  the  persons  who  in 
each  case  are  said  to  have  proved  the  will,  had  alone  proved  it, 
the  production  of  the  probate  in  each  case  would  have  supported 
the  allegation.  I  think  the  allegation,  as  it  stands,  will  admit  the 
same  proof,  and  that  such  proof  is  sufficient,  especially  where  the 
truth  of  the  case  might  so  easily  be  ascertained,  and  there  is  no 
suggestion  that  the  facts  are  otherwise  than  the  bill  suggests. 

I  come,  therefore,  to  the  substantial  question  in  the  cause, — 
what  decree  is  to  be  made  in  respect  of  the  policy  of  assurance  ? — 
a  question  upon  which  I  have  felt  the  greatest  difficulty  in  forming 
an  opinion,  and  respecting  which,  therefore,  I  think  it  right  fully 
to  explain  the  grounds  of  my  judgment. 

Looking  at  the  real  estate  alone,  there  is  no  question  as  to  the 
decree  I  should  make,  if  that  were  the  plaintiff's  only  security. 
The  decree  would  be  the  ordinary  decree  in  a  foreclosure  suit. 

Again,  if  the  subject  of  the  suit  were  stock,  or  personal  chattels 
alone,  the  decree  to  be  made  would,  I  conceive,  be  equally  a  matter 
of  course.  There  can,  I  apprehend,  be  no  doubt  that  in  a  case  of 
a  mortgage  of  stock,  and  in  the  case  of  a  mortgage  of  personal 
chattels,  the  remedy  of  the  mortgagee  would  be  by  sale.  And  I 
apprehend,  a  right  to  the  same  kind  of  relief  would  exist  in  equity 
in  the  case  of  a  simple  assignment  of  a  policy  of  assurance. 

Again,  in  the  case  of  a  mortgagee,  whose  security  was  composed  [  428  ] 
both  of  land  and  of  stock,  or  personal  chattels,  or  a  policy  simply 
assigned  as  a  security,  I  should  probably  experience  little  difficulty 
as  to  the  decree  to  which  the  mortgagee  would  be  entitled.  In  the 
case  of  securities  so  constituted,  the  course  usually  recommended 
oat  of  Court  to  a  mortgagee  is,  first  to  realize  his  collateral 
securities,  and  then  to  proceed  to  foreclose  the  mortgage  for  so 
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Dyson  much  of  his  debt  as  the  collateral  securities  may  not  satisfy.  A 
MORRI8.  decree  in  that  form  would  therefore  follow  the  course  usually 
pursued  out  of  Court,  and  it  is  the  form  which  the  justice  of  the 
case  manifestly  requires ;  for  it  is  only  by  first  realizing  his 
collateral  securities,  and  afterwards  proceeding  to  foreclose  the 
mortgage,  that  a  mortgagee  can  get  a  valid  decree  of  foreclosure 
without  foregoing  the  benefit  of  the  collateral  securities,  which  he 
cannot,  as  a  matter  of  course,  be  required  to  do. 

The  difiiculty  I  have  experienced  has  been  in  applying  the 
preceding  principles  to  the  particular  case  before  me.  And  this 
difficulty  arises  from  the  particular  form  of  the  instrument  of 
assignment  in  this  case.  By  that  instrument,  the  policy  itself, 
and  the  monies  to  be  received  under  it,  are  assigned  to  the  plaintiff 
absolutely  in  the  largest  possible  terms ;  but  only  upon  trust  to 
receive  the  monies  to  become  due  and  payable  under  the  policy. 
No  power  of  sale  is  contained  in  the  assignment ;  and  the  mort- 
gagor contends  that,  however  large  may  be  the  terms  of  the 
assignment  of  the  policy,  the  trust  declared  upon  it  is  the  true 
measure  of  the  mortgagee's  interest  in  it,  in  this  Court,  in  which 
alone  the  assignment  is  operative.  The  mortgagor  contends,  in 
effect,  that  the  mortgagee  has  a  right  to  make  the  policy  available 
in  the  manner  and  form  pointed  out  by  the  trust  and  not  othor- 
[  *424  ]  wise,  and  that  by  the  terms  of  *the  trust,  his  interest  is  limited 
to  a  right  to  receive  the  monies  after  the  death  of  the  assured, 
excluding  a  right  to  have  the  policy  sold.  And  if  the  assignment 
of  the  policy  stood  alone,  it  would  perhaps  be  difficult  to  deny  the 
force  of  this  argument.  But  in  determining  the  effect  to  be  given 
to  that  assignment,  not  standing  alone,  but  in  conjunction  with  a 
mortgage  of  land  which  carried  with  it  a  certain  well-defined  right, 
namely,  a  right  of  foreclosure,  the  first  observation  which  arises  is 
this, — that  unless  the  policy  is  now  to  be  sold,  it  is  impossible  for 
the  plaintiff  to  obtain  a  valid  decree  of  foreclosure,  without  giving 
up  the  benefit  of  the  policy.  If  the  policy  is  not  now  to  be  sold, 
the  plaintiff  must  either  give  up  his  right  to  a  valid  decree  of  fore- 
closure, or  give  up  the  policy.  One  test,  therefore,  by  which  the 
rights  of  the  parties  may  safely  be  tried  is,  by  ascertaining  whether, 
according  to  the  true  construction  of  the  deed  of  April,  1826,  it  was 
not  intended  that  the  plaintiff  should  have  a  right  immediately  or 
at  any  time  to  demand  and  enforce  payment  of  his  debt,  without 
abandoning  the  securities,  or  any  part  of  the  securities  he  held  for 
that  debt  at  the  time  the  policy  was  assigned.    Now  there  certainly 
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are  strong  grounds  for  contending,  that  the  deed  for  April,  1826,  Dyson 
with  the  exception  of  the  trust  as  to  the  policy,  shows  that  this  was  morris. 
the  intention  of  the  parties.  At  the  time  of  executing  that  deed, 
the  mortgagee  had  an  undoubted  right  to  foreclose  his  existing 
mortgages.  The  deed  recites  an  agreement  by  the  plaintiff  to 
make  a  further  advance  of  3,3502.  upon  the  terms  of  having  the 
same  secured,  first,  by  a  further  charge  upon  the  mortgaged  lands, 
and,  secondly,  by  an  assignment  of  the  policy,  and  of  the  monies 
which  should  become  payable.  The  deed  then  creates  the  further 
charge  upon  the  lands, — declares  that  the  land  shall  not  be  redeem- 
able without  payment  of  the  whole  mortgage  debt,  and  assigns  the 
policy ;  and  the  mortgagor  ^covenants  to  pay  the  money  then  [  *425  ] 
advanced.  There  is  much  difficulty  in  spelling  out  of  this  trans- 
action an  intention  on  the  part  of  the  mortgagee  to  forego  his  right 
of  foreclosure  during  the  whole  life  of  the  mortgagor  (for  to  that 
length  the  argument  must  go),  or  otherwise  of  giving  up  the  benefit 
of  the  policy,  or  of  having  (as  it  may  be)  the  foreclosure  opened,  if 
he  should  assert  his  right  to  the  benefit  of  the  policy  after  the  death 
of  the  mortgagor.  The  covenant  to  repay  the  advance  of  3,350/., 
made  at  the  time  of  the  assignment,  is  evidence  that  the  parties 
intended  that  the  mortgagee  should  be  entitled  to  enforce  payment 
of  his  debt,  at  least  at  the  time  expressed  in  that  covenant ;  and 
the  proviso,  that  the  lands  shall  not  be  redeemed  nor  redeemable 
at  law  or  in  equity  until  payment  of  the  entire  mortgage  debt  of 
9,350/.,  is  contemporaneous  evidence  that  the  mortgagee  was  to 
retain  his  existing  mortgage  security  unimpaired  by  the  transaction 
of  April,  1826.  In  the  absence  of  express  words  to  show  it,  I  have 
great  difficulty  in  believing  that  it  could  have  been  intended  that 
any  part  of  the  security,  which  the  plaintiff  had  at  the  time  of 
executing  the  deed  of  April,  1826,  should  be  forfeited  or  impaired 
by  the  act  of  enforcing  payment  of  his  debt  during  the  life  of  the 
mortgagor.  Nor  am  I  prepared  fully  to  admit,  that  the  trusts 
declared  concerning  the  policy  are  such  as,  necessarily  and  incon- 
trovertibly,  to  countervail  the  obvious  effect  of  the  deed  in  all  other 
respects.  If  the  declaration  of  trust  had  been  omitted,  the  mort- 
gagee would,  in  my  view  of  the  case,  have  had  a  right  at  his  own 
election,  in  default  of  payment  of  the  mortgage  debt,  to  have  had 
the  policy  sold  in  the  lifetime  of  the  assured,  or  to  have  received 
the  money  payable  by  virtue  of  the  policy  after  his  death.  The 
trust  declared  is  confined  in  terms  to  the  latter  of  these  rights ;  and, 
as  I  have  already  said,  if  the  deed  of  the  6th  of  April,  1826,  had 
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Dyson  related  only  to  the  policy,  *I  am  far  from  saying,  that  conclusive 
Morris.  weight  would  not  be  due  to  the  argument,  which  requires  me  to 
L  *426  J  hold  that  the  expression  of  that  trust  excludes  the  right  to  sell  the 
policy.  But  such  an  implication,  when  its  effect  upon  the  plaintiff's 
right  of  foreclosure  is  considered,  is  not  by  any  means  necessary  or 
conclusive.  I  may  observe,  also,  although  I  do  not  lay  any  stress 
upon  the  circumstance,  that,  in  the  concluding  part  of  the  deed  in 
which  the  mortgagor  appoints  a  term  of  years  to  secure  the  advance 
of  the  8,850/.,  the  trusts  are  in  the  same  form  as  those  declared  of 
the  policy ;  they  are,  ''  in  the  first  place,  for  better  and  more 
effectually  securing,"  to  the  plaintiff,  ''  as  well  the  payment  of  the 
said  sum  of  3,850/.  and  interest  as  of  the  said  sum  of  6,000/.,  and 
subject  thereto  upon  trust*'  for  the  mortgagor,  ''his  heirs  and 
assigns.*'  But  no  one  could  seriously  contend,  that  this  ultimate 
declaration  of  trust,  in  favour  of  the  mortgagor,  would  oblige  the 
mortgagee  to  retain  the  lands  comprised  in  the  term  in  specie,  if 
the  nature  of  his  security  in  other  respects  were  such  as  to  entitle 
him  to  a  sale. 

In  this  conflict  of  evidence,  which  the  deed  of  April,  1826,  itself 
raises  as  to  the  real  intention  of  the  parties  to  it,  I  have  thought  it 
safest,  upon  the  whole,  to  ascertain  whether,  construing  the  deed 
according  to  the  letter,  the  mortgagee  could,  in  any  probable  state 
of  circumstances,  have  had  the  full  benefit  of  his  securities  in  the 
specific  manner  most  beneficial  to  him.  Now,  if  the  mortgagor 
had  died  at  any  time  before  the  bill  was  filed,  or  even  before  the 
decree,  the  mortgagee  would  have  had  the  full  benefit  of  his 
securities  in  the  specific  manner  most  beneficial  to  him.  He 
might,  in  that  case,  have  applied  the  proceeds  of  the  policy  in 
reduction  of  his  debt,  and  taken  a  foreclosure  for  so  much  as  the 
[  •427  ]  proceeds  of  the  policy  would  not  satisfy.  Finding,  then,  *that  the 
deed,  construed  according  to  its  letter,  might,  in  one  state  of  circum- 
stances, have  a  sensible  operation,  I  have  thought  it  safer,  though 
with  much  hesitation,  to  abide  by  the  letter  of  the  deed  than  to  act 
upon  a  conviction  to  which  that  letter  is  certainly,  in  some  degree, 
opposed, — that  the  deed  of  April,  1826,  has  inadvertently  been  so 
framed  as  to  defeat  the  real  intention  of  the  parties  to  it. 

It  was  then  said,  for  the  mortgagor,  that  the  mortgagee,  taking  a 
decree  of  foreclosure,  must  give  up  the  policy  to  the  mortgagor. 
This  claim  I  have  no  hesitation  in  rejecting.  A  mortgagee,  fore* 
closing  a  mortgage,  is  never  called  upon  to  give  up  his  bond,  or 
release  the  mortgagor  from  his  covenants,  or  give  up  any  collateral 
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securities  he  may  hold.  It  woald  manifestly  be  anjust  that  he 
should  be  compelled  to  do  so.  The  estate,  which  is  his  at  law, 
may  not  be  worth  half  the  money  charged  upon  it ;  and  the 
mortgagor,  by  keeping  faith  with  the  mortgagee  in  paying  the 
mortgage  debt,  may  ward  off  the  foreclosure.  Nor  can  any  injury 
be  done  to  the  mortgagor  by  the  mortgagee  retaining  his  collateral 
securities,  because,  if  the  estate  should,  in  fact,  be  worth  more  than 
the  mortgage  money,  a  court  of  equity  would  open  the  foreclosure, 
if  the  collateral  securities  should  be  put  in  force,  and  the  justice 
of  the  case  should  require  it :  Perry  v.  Barker  (i). 

I  think  the  plaintiff,  in  this  case,  must  take  the  usual  decree  of 
foreclosure,  retaining  the  policy  for  what  it  may  hereafter  be  made 
available. 

As  the  executors  of  Harry  Browne  are  before  the  Court  in  the 
character  of  termors,  and,  in  that  character,  *are  necessary  parties 
to  the  suit,  I  can  make  no  special  order  as  to  their  costs.  I  think 
the  plaintiff  must  pay  the  costs  of  the  executor  of  Meadows  Taylor. 
Looking  at  the  statements  in  the  bill,  I  cannot  understand  why  he 
was  originally  made  a  party  to  the  suit,  or  why  the  bill  should  not 
be  dismissed  against  him :  he  has,  moreover,  disclaimed  upon  the 
record.  The  decree  must  be  made  in  both  causes ;  but  the  plaintiff 
must  pay  the  costs  of  the  supplemental  suit  up  to,  and  including  the 
filing  of,  the  supplemental  bill.  The  costs  of  the  answer  to  that  bill, 
and  the  costs  of  the  defendants  to  it,  of  appearing  at  the  hearing,  would 
equally  have  been  occasioned  if  the  representatives  of  Edgar  Taylor 
had  been  named  as  parties  to  the  original  bill.  The  costs  of  the 
supplemental  suit,  other  than  the  costs  of  the  bill,  should  follow  the 
usual  course. 


Dyson 
r. 

MOBBIS. 


[  ♦428  ] 


GKEEN  V.  HAEVEY  (2). 

(1  Hare,  42S-432 ;  S.  C.  11  L,  J.  Ch.  290.) 

llie  testator  bequeathed  a  leasehold  house  and  preimses,  with  the 
fomiture  and  plate  to  his  son,  and  added,  **  and  should  he  die  without  heir 
or  will,  the  profits  of  the  said  house  to  be  equally  divided  between  all  my 
grandchildren,  by  the  consent  of  his  mother  : "  Held,  that  the  son  took  an 
absolute  interest  in  the  house. 

This  suit  was  instituted  to  determine  the  construction  of  the 
following  clause  in  the  will  of  B.  Green,  made  in  1819 : 

**  The  house,  No.  4,  in  the  Royal  Crescent,  with  the  house  in 

(1)  9  B.  R.  171  (8  Ves.  527;  S.  C.  (2)  In  re  Percy  (1883)  24  Ch.  D.  616, 

la  Ve«j.  198).  53  L.  J.  Ch.  143,  49  L.  T.  154. 


1842. 
May  4,  9. 

WlORAM, 

v,.c. 

[428] 
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Greek        Crescent  Street,  with  the  coach-houses  and  stables  belonging  to 
Harvet.      ^o.  4,  I  give  and  bequeath  to  my  son  Richard,  with  all  the  house- 
hold furniture,  plate,  (&c.,   thereunto   belonging;    should   he  die 
without  heir  or  will,  the  profits  of  the  said  No.  4  to  be  equally 
divided  between  all  my  grandchildren  by  the  consent  of  his  mother." 

The  premises  comprised  in  this  gift  were  leasehold.     Richard, 

[  *429  ]       the  son,  survived  the  testator,  and  died  unmarried,  "^and  intestate; 

and  his  personal  representatives  claimed  to  be  absolutely  entitled  to 

the  property.     The  grandchildren  of  the  testator  claimed  the  same 

proi)erty  under  the  bequest  over  in  the  events  which  had  happened. 

M)\  Boteler  and  Mr.  Hare,  for  the  personal  representatives  of 
Richard,  the  son  : 

It  is  an  established  principle,  that  a  gift  over,  in  case  of  the  death 
of  the  devisee  or  legatee  without  heir,  would  create  an  estate  tail  in 
realty,  and  confers  an  absolute  interest  in  personal  estate  on  the 
first  legatee.  The  second  contingency  introduced  in  this  case,  of 
the  death  of  the  first  legatee  without  will,  does  not  interfere  with 
the  operation  of  the  principle  which,  if  there  had  been  no  such 
contingency,  would  have  given  the  absolute  interest  to  Richard,  the 
son.  [They  cited  Ross  v.  Iioss{l)  ;  Cuihbert  v.  Purrier  (2) ;  Bradleii 
v.  PeijcoU)  (3) ;  Simmons  v.  Simtnons  (4)  ;  and  other  cases.] 

Mr.  James  Russell  and  Mr.  Green,  for  grandchildren  of  the 
testator  living  at  his  death  : 

[  430  ]  *     *     The  contingencies  on  which  the  gift  depends  are,  if  the 

son  die,  either  without  heir  or  will,  in  the  disjunctive.  He  has  died 
intestate.  What  principle  of  law  exists  which  can  prevent  the 
bequest  over  from  taking  efi^ect  *;     *     *     * 

(The  claim  of  the  grandchildren  living  at  the  death  of  the 
"testator  was  admitted  in  argument  not  to  be  distinguishable  from 
that  of  the  other  grandchildren  born  before  the  death  of  Richard, 
the  son.) 

Mr.  IfVa//,  Mr.  Samiys,  and  Mr.  Iltuidan,  for  grandchildren 
born  after  the  death  of  the  testator,  and  before  the  death  of 
Richard,  the  son. 

Mr.  Crawford,  for  the  surviving  personal  representative  of  the 
testator. 

(1)  20  R.  E.  L>63  (1  Jac.  &  W.  \bA\  f3)  4  B,  R.  7  (3  Vca.  324). 

(2)  23  R.  R.  104  (Jac.  A\o).  (4)  42  R.  R.  82  (8  Sim,  22). 
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The  Vice-Chancellob,  after  stating  the  facts,  said :  Green 

The  plaintiff,  who  is  the  personal  representative  of  *Richard,  the  Haevey. 
legatee,  contends  that  Richard  took  an  absolute  interest  in  the  1^  *^^^  ^ 
property,  and  I  am  of  opinion  that  this  claim  is  well  founded. 

The  first  question  I  shall  consider  is,  whether  the  word  **  or  "  is 
to  be  read  in  its  proper  sense,  or  whether  "and"  is  to  be  substituted 
for  it.  The  testator  by  referring  to  the  heir  of  his  son  (which  in  this 
case  must  of  necessity  mean  issue)  shows  that  the  issue  of  his  son 
are  the  objects  of  his  care,  and  this  consideration  alone,  according 
to  the  better  authorities,  seems  generally  to  have  determined  courts 
of  justice  in  substituting  "and*'  for  "or*'  in  the  construction  of 
a  will.  The  circumstance,  that  "or"  is,  in  common  parlance, 
frequently  used  for  "  and,"  has  apparently  aided  the  Courts  in  this 
departure  from  the  very  sound  rule  of  construction  which  requires 
courts  of  justice  to  adhere  to  the  proper  sense  of  the  words  of  a 
testator,  except  where,  upon  the  will  itself,  or  in  the  circumstances 
to  which  the  will  refers,  there  is  evidence  that  the  testator  did  not 
BO  use  them.  In  this  case,  the  remarkable  inaccuracy  of  expression 
throughout  the  will  shows  that  a  critical  observance  of  the  words  of 
the  testator  cannot  safely  be  depended  upon ;  and  I  could  not  avoid 
construing  the  word  "  or  "  as  meaning  "  and,"  without  ascribing  to 
him  the  most  capricious  intention. 

The  next  question  to  be  considered  is  the  effect  of  the  limitation 
over,  in  the  event  of  Richard  dying  without  a  will.  The  gift  to 
Richard  is  absolute  in  the  first  instance ;  and  the  general  rule  of 
law  is,  that  an  absolute  interest  is  not  to  be  taken  away  by  a  gift 
over,  unless  that  gift  over  may  itself  take  effect.  Now,  it  has  been 
repeatedly  decided,  that  where  a  legacy  is  given  *absolut6ly,  and  a  [  *432  ] 
gift  over  is  superadded  in  the  event  of  the  legatee  dying  without 
baving  disposed  of  his  legacy,  the  gift  over  is  void,  and  the  legacy 
18  absolute:  Ross  v.  Ross  (i) ;  Bradley  v.  Peixoto  (2). 

The  question,  then,  is,  whether  there  is  any  difference  between  a 
^ift  over  in  the  event  of  the  legatee  not  disposing  of  the  legacy,  and 
fit  gift  over  in  the  event  of  his  not  disposing  of  it  by  will.  I  think 
Txo  such  distinction  can  be  maintained.  The  will  of  Richard  is  not 
to  be  the  exercise  of  a  power,  but  an  incident  to  property  which  is 
edfficient  to  place  the  whole  at  the  absolute  disposal  of  the  legatee. 
Xbe  cases  cited  on  behalf  of  the  personal  representatives  of  Richard 
g^ovr  that  where  such  absolute  power  is  given,  the  property  is 
^l>8olute.    I  read  this  part  of  the  will,  therefore,  as  if  it  had  stood — 

(1)  20  B.  R.  263  (1  Jac.  &  W.  154).  (2)  4  K.  R.  7  (3  Ves.  324). 
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Gbekn 

V, 

Habvey. 


"If  he  shall  have  no  heir,  and  shall  not  have  disposed  of  the 
property." 

I  must  declare  the  plaintiff,  as  the  personal  representative  of 
Richard,  entitled  to  the  leasehold  premises  in  question :  the  costs 
to  be  paid  out  of  the  estate. 


1842. 
Feb,  24. 

WlOBAM, 

v.-c. 

[434] 


[  •«5  ] 


BROWELL  V.  REED. 

(1  Hare,  434—435;  S.  C.  11  L.  J.  Oh.  272.) 

Where  there  are  seyeral  trustees,  the  disclaimer  of  some  of  them  is  not 
alone  a  sufficient  ground  for  the  appointment  of  a  receiver,  without  the 
consent  of  those  who  remain. 

The  testator  devised  and  bequeathed  his  real  and  personal  estate 
to  four  trustees  upon  the  trusts  of  his  will,  with  power  to  raise 
money  for  the  purposes  thereof  by  sale  or  mortgage.  One  of  the 
trustees  died  in  the  lifetime  of  the  testator,  and,  after  his  death, 
one  of  the  surviving  trustees  disclaimed.  The  suit  was  by  the 
infant  grandchildren  of  the  testator,  and  others  interested  in  the 
estate,  for  administration.  The  acting  trustees  contracted  to  sell 
part  of  the  real  estate  of  the  testator ;  and  by  the  answer,  which 
was  filed  six  months  after  the  sale,  it  appeared  that  the  purchaser 
was  in  possession,  but  the  purchase-money  was  not  accounted  for. 
The  plaintiffs  moved  for  a  receiver. 

Mr.  Shaiye  and  Mr.  Heathfield,  for  the  motion,  relied,  first,  on 
the  disclaimer  of  one  of  the  surviving  trustees:  Beaumont  v. 
Beaiunont  [an  unreported  case],  cited  by  Sir  8.  Romillt,  in  Brodie 
V.  Barry  (i) ;  and,  secondly,  on  the  fact,  that  the  defendants  had 
not  accounted  for  the  purchase-money  of  the  real  estate. 

Mr.  Osborne,  for  the  trustees,  and  the  mother  of  the  infant 
plaintiffs,  entitled  on  the  contingency  of  their  death  under 
twenty-one,  opposed  the  motion. 

The  Yice-Ghancellob  refused  the  motion  : 

His  Honour  said,  that,  upon  examination  of  the  case  of  Beaumont 
*v.  Beaumont,  it  appeared  that  there  one  trustee  disclaimed,  and 
all  the  other  parties  desiring  it,  and  the  other  trustee  consenting, 
the  Court  ordered  that  there  should  be  a  receiver.  The  disclaimer 
of  one  of  several  trustees  did  not,  in  law,  affect  the  estate  of  the 

(1)  3  Mer.  695»  where  the  bene-  sented  to  the  appointment  of  a 
ficiaries  and  the  acting  trustees  con-      receiyer. — O.  A.  S. 
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others,  but  had  the  effect  of  vesting  it  in  them  exclusively :  Small 
V.  Mnnvoixl,  per  Baylby,  J.  (i) ;  Townson  v.  TickeU  (2) ;  Adams  v. 
Taunton,  per  Sir  J.  Leach  (s).  The  testator  must  be  presumed  to 
know  what  the  legal  consequences  of  the  death  or  disclaimer  of 
some  of  the  devisees  would  be.  In  Middleton  v.  Dod8well(4),  the 
Court  appointed  a  receiver,  but  it  was  on  the  misconduct  of  one 
trustee,  and  by  the  consent  of  the  other  two.  In  Tidd  v.  Lister  (5), 
there  had  been  several  trustees,  one  of  whom  was  dead,  and  one 
abroad :  the  business  of  the  trust  fell  almost  exclusively  on  one 
trustee;  and,  upon  the  consent  of  the  acting  trustee,  Sir  John 
Leach  considered  that  ho  was  authorized  to  appoint  a  receiver.  It 
had  never  been  the  practice  to  appoint  a  receiver  solely  because 
one  of  several  trustees  had  disclaimed,  or  was  inactive,  or  had  gone 
abroad.  The  Court  would  not,  of  necessity,  infer  that  there  was 
misconduct  in  the  trustees  in  respect  of  the  other  ground  upon 
which  the  motion  was  made.  If  there  was  such  misconduct,  it 
might  be  the  subject  of  a  special  application,  to  which  the  Court 
would  be  bound,  in  the  other  circumstances  of  the  case,  to  give  its 
serious  attention. 


Browell 
Reed. 


RAIKES  V.  WARD  (6). 

(1  Hare,  4rld— 450;  S.  C.  11  L.  J.  Ch.  276.) 

Under  a  gift  by  a  testator  to  his  wife  of  his  residuary  personal  estate,  to 
the  intent  that  she  might  dispose  of  the  same  for  the  benefit  of  herself  and 
their  children  in  such  manner  as  she  might  deem  most  advantageous,  the 
wife  does  not  take  an  absolute  interest. 

The  will  of  George  Baikes,  dated  the  15th  of  November,  1888, 
was  as  follows  :  '*  I  give  to  my  dear  wife  Marianne  all  my  monies, 
securities  for  money,  goods,  chattels,  and  personal  estate  whatso- 
ever, to  the  intent  that  she  may  dispose  of  the  same  for  the  benefit 
of  herself  and  our  chUdren,  in  such  manner  as  she  may  deem  most 
advantageous.  And  I  make  and  appoint  my  said  wife  sole  executrix 
of  this  my  will."  The  testator  died,  leaving  his  widow  (the  said 
Marianne)  and  eleven  of  their  children  surviving.  The  bill  was 
filed  by  the  widow,  for  a  declaration  of  the  respective  interests  of 
herself  and  children  in  the  personal  estate  of  the  testator,  under 
the  will.    The  chUdren  were  defendants. 


(1)  32  R  E.  689  (9  B.  &  C.  300,  ;)08). 
,2)  22  B.  R  291  (3  B.  «  Aid.  31). 
(3;  o  Madd.  438. 
(4)  13  Yea.  268. 


(5)  21  B.  E.  323  (5  Madd.  433). 

(6)  See  now  Lambe  y.  Earner  (1871), 
L.  E.  6  Ch,  697 ;  40  L.  J.  Ch.  447 ;  26 
L.  T.  175. 

9—2 


1842. 
March  2,  7. 

WlORAM, 
V.-C. 
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iiAiKEs       »        Mr.  Temple  and  Mr,  G.  L,  Russell,  for  the  widow,  argued  that 
waud.       she  was  entitled  absohitely  to  the  entire  residuary  personal  estate. 

Mr.  Boteler  and  Mr.  Faber,  for  the  defendants,  contended  that 
the  bequest  created  a  trust  for  the  children. 

[The  authorities  cited  are  referred  to  in  the  following  judgment] . 

[  446  ]       The  Vice-Chancellor,  after  stating  the  facts : 

The  plaintiff  seeks  the  direction  of  the  Court,  but  submits  that  she 
is  entitled  to  the  property  absolutely.  The  defendants  insist  that 
the  plaintiff,  either  wholly  or  to  some  extent,  is  a  trustee  for  them. 

In  support  of  the  plaintiff's  case,  it  was  argued,  first,  that  the 
bequest  to  a  person,  the  better  to  enable  him  to  accomplish  a  given 
act  or  discharge  a  given  duty,  vests  the  property  in  that  i^erson 
absolutely ;  and,  secondly,  that  a  bequest  to  a  person  in  terms 
which,  according  to  the  language  of  the  reported  cases,  are  pre- 
catory only,  in  behalf  of  certain  objects  of  the  testator's  favour, 
does  not  create  a  trust,  unless  the  amount  of  the  fund  to  which  the 
precatory  words  apply  is  also  certain ;  and  that,  where  the  legatee 
has  power  to  dispose  of  the  fund  at  pleasure,  to  an  extent  not 
defined  by  the  will,  no  trust  is  created,  but  the  property  vests 
absolutely  in  the  legatee.  And  it  was  said  that  the  case  before  the 
Court  falls  within  the  scope  of  both  of  the  above  principles. 

On  the  part  of  the  children  it  has  been  argued,  that  the  words  of 
this  will  are  not  within  the  scope  of  the  cases  upon  which  the  former 
[  *447  ]  proposition  depends.  *The  will,  it  was  said,  clearly  creates  a  trust  in 
favour  of  the  children  of  the  testator,  unless  the  latter  proposition, 
relied  upon  by  the  plaintiff,  prevents  the  Court  from  executing  it. 
And,  with  respect  to  the  latter  proposition,  the  defendants  have 
argued  that  the  relation  in  which  the  testator,  the  plaintiff,  and 
their  children  stand  to  each  other,  is  such  that,  according  to  the 
decided  cases,  the  Court  has  the  power  to  measure  the  extent  of  the 
plaintiff's  obligations  to  her  children,  and  that  this  power  reduces  the 
interest  of  the  children  to  that  certainty  which  the  Court  requires. 

Of  the  reported  cases  which  bear  on  the  case  before  me,  the  first 
which  I  shall  mention  is  Burrell  v.  BurrelHi),  where  the  gift  was  to 
the  wife  of  the  testator,  ''  to  the  end  she  might  give  his  children 
such  fortunes  as  she  should  think  proper,  or  they  best  deserve." 
The  wife  made  an  appointment  by  will ;  and  one  of  the  children  being 
dissatisfied  with  it,  filed  his  bill,  insisting  that  the  appointment 

(1)  Ambl.  660. 
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was  illusory.     Lord  Cajidbn    gave  his  judgment  at  large,  and       Raikes 

decided  that  the  appointment  was  not  illusory.    From  this  case,  it       ward. 

is  clear,  that  the  bequest  was  not,  at  that  day,  thought  to  be  an 

absolute  gift  to  the  wife,  for,  if  that  had  been  so,  there  would  have 

been  no  question  of  illusory  appointment.     In  the  case  of  Brown  v. 

Casaviajor  (i),  the  truest  was  of  a  sum  of  7,000{.  to  a  father,  ''  the 

better  to  enable  him  to  provide  for  his  younger  children."     The 

father  consented  to  the  order  which  was  made  for  securing  the 

capital,  with  liberty  to  the  children  to  apply ;  and  afterwards,  upon 

petition,  the  interest  was  ordered  to  be  paid  to  the  father  for  his 

life.    From  the  language  of  the  Lord  Ghancbllor  in  that  case,  it  is 

clear,  at  that  time,  it  was  considered  that  the  relation  of  parent  and 

child  was  such  that  the  Court  could,  as  between  them,  ^measure       [  ^448  ] 

the  extent  of  the  trust.     The  case  of  Hamlet/  v.  Gilbert  (2)  shows 

that,  where  the  maintenance  of  the  objects  of  the  testator's  favour 

is  one  of  the  purposes  of  the  gift,  that  is  a  benefit  which  is  capable 

of  being  measured.    Thurston  v.  Essinffton  (3),  also,  does  not  exclude 

maintenance,  as  a  well-constituted  trust.    The  words  of  the  gift  in 

Broad  v.  Bevan  (4)  were  very  indefinite.     "  I  give  and  bequeath  to 

my  daughter  Ann,  now  living  with  me,  the  sum  of  52.  a-year  for  her 

life,  payable  half-yearly  by  my  executor.     I  also  order  and  direct 

my  son  Joseph  to  take  care  of  and  provide  for  my  said  daughter 

during  her  life.*'     And  the  testator  made  his  son  residuary  legatee 

and  executor.    In  that  case  it  was  held  that  the  daughter  had  a 

beneficial  interest,  and  a  reference  was  directed  to  the  Master.    I 

have  a  note  of  an  unreported  case  of  Roberts  v.  Smith,  which  was 

before  Sir  J.  Leach,  where  the  residuary  real  and  personal  estate 

was  given  to  trustees,  as  to  half,  for  the  wife  for  her  life,  for  the 

support  of  herself  and  the  education  of  her  children.     The  point,  I 

believe,  was  not  decided  by  the  Court ;  but  Mr.  Bell  advised  that  a 

trust  was  created  for  the  benefit  of  the  children.       Wetherell  v. 

JVilso7i  (5)  is  a  very  strong  case.     The  interest  of  a  fund  was  directed 

to  be  paid  to  the  husband,  in  order  the  better  to  enable  him  to 

maintain  the  children  of  the  marriage  until  their  shares  should 

become  assignable  to  them.    The  husband  assigned  all  his  property 

to  trustees  for  the  benefit  of  his  creditors ;  and  it  was  held,  that 

there  was  a  trust  for  the  children,  and,  therefore,  that  the  interest 

of  the  fund  did  not  pass  under  the  assignment.     This,  I  presume, 

(1)  4  Yes.  498.   See  3d  B.B.  p.  116.  (4)  25B.B.  123(1  Buss,  oil,  }^(<0  ). 

(2)  Jac.  354.    See  38  B.  B.  189,  a.  (o)  44  B.  B.  27  (1  Keen,  80). 

(3)  Jac.  361,  n. 
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Baikbs      was  on  the  ground  that  the  Court  could  measure  the  extent  of  the 

wabo.       obligation  M^hich  was  imposed  upon  the  husband  by  the  words  of 

the  instrument.    In  all  these  cases  the  Court,  without  laying  down 

[  *^^^  ]       ♦any  positive  rule,  has  referred  it  to  the  Master  to  inquire  of  the 

extent  and  manner  in  which  the  intended  gift  should  be  applied  for 

the  benefit  of  the  parties  indicated.  p 

It  is  true  that  the  Court  has,  in  these  cases,  very  commonly 
ordered  the  fund  to  be  paid  to  the  legatee.    But,  upon  that  point, 
the  Lord  Chancellor,  in  the  case  of  Woods  v.  Woods  (i),  made 
important  observations.     The  testator,  after  directing  a  sale  of  his 
property  (if  necessary)  to  pay  his  debts,  said,  '*  If  sold,  alloverflush 
to  my  wife,  towards  her  support,  and  her  family,  if  any  there  be.'' 
The  point  argued  upon  demurrer  was,  that  the  wife  took  absolutely. 
In  that  case  the  Lord  Chancellor  said:  ''It  is  clear  that,  if  the 
contemplate.!  event  took  place,  a  trust  as  between  the  widow  and 
the  children  would  be  created.     The  cases  which  were  cited  to 
support  the  demurrer  have  no  application  to  this  point.    They  only 
decide  that,  where  a  gift  is  made  to  a  person,  and  a  trust  created  in 
that  person,  the  Court  may  safely  and  properly  pay  over  the  fund 
to  the  individual   who  is  such   trustee;  but  they  are  far  from 
deciding  that  the  person,  to  whom  the  payment  is  so  to  be  made  in 
that  character,  shall  not  be  accountable  for  the  fund  to  those  for 
whose  benefit  the  trust  is  created."     '*  Now  I  have  already  stated  it 
to  be  my  clear  opinion,  that,  in  a  certain  event — the  event  namely 
of  a  sale,  the  widow  would  take  the  property  subject  to  a  trust,  and 
that  that  trust  would  be  not  only  for  the  eldest  son  but  also  for  the 
other  members  of  the  family."     The  Lord  Chancellor,  therefore, 
only  said  it  was  true  that,  where  the  fund  was  given  to  the  parent 
to  provide  for  the  children,  the  fund  might  be  safely  paid  to  the 
parent ;  but  he  decided  that  a  trust  was  created  for  the  benefit  of 
the  children. 
[  450  ]  In  addition  to  those  I  have  mentioned,  there  are  the  cases  of 

Chambers  v.  Atkins  (2),  Foley  v.  Parry  (Z)^  Hadoiv  v.  Hadou'{4), 
Jabber  v.  Jabber  (b).  I  cannot  but  consider  these  authorities  as 
raising  a  formidable  obstacle  to  the  plaintiff's  claim  to  an  absolute 
interest  in  the  property  of  the  testator.  At  the  same  time,  I  have 
no  hesitation  in  stating,  that,  to  whatever  extent  the  widow  or 
family  of  Mr.  Baikes  may  have  an   interest  in   his  estate,  after 

(1)  43  B.  E.  214  (1  My.  &  Cr.  401).    (4)  47  R.  R.  281  (9  Sim.  438). 

(2)  24  E.  R.  196  (1  Sim.  &  St.  382).    (5)  47  R.  R.  291  (9  Sim.  508). 

(3)  39  R.  R.  163  (2  My.  &  K.  138). 
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satisfying  the  paramount  claims  of  creditors,  the  Court  will  not 
deprive  the  widow  of  the  honest  exercise  of  the  discretion  which  the 
testator  has  vested  in  her,  or  refuse  its  assistance  to  inquire  into  or  to 
sancGon  any  reasonable  arrangements  which  she  may  desire  to  make. 
Further  than  this  I  cannot  go  in  the  present  state  of  the  cause  (i). 

When  the  proper  time  for  distributing  the  estate  shall  have 
arrived,  it  may  perhaps  deserve  consideration  (although  I  mean  not 
to  express  any  opinion  upon  the  point)  how  far  the  late  statute 
1  Will.  IV.  c.  46,  may  have  enlarged  the  power  of  Mrs.  Baikes  as 
between  her  and  her  children,  supposing  she  should  be  held  a 
trustee  for  them.  The  only  decree  I  now  can  make  is  the  usual 
decree  for  an  account,  in  order  to  clear  the  fund. 


Raikrs 
Wabd. 


CROCKETT  V.   CROCKETT. 

(1  Hare,  451—455 ;  S.  C.  11  L.  J.  Ch.  279.) 

[Sbb  the  report  of  this  case  in  2  Phillips,  558,  reversing  an  order 
made  on  further  consideration  and  reported  in  5  Hare,  826.] 


1842. 
March  17,21. 

WlORAM, 
V.-C. 

[451] 


TOLLEMACHE  v.   TOLLEMACHE. 

(1  Hare,  456—457.) 

Fonn  of  the  reference  to  inquire  whether  it  is  proper  to  cut  timber, 
during  the  continuance  of  the  estate  of  a  tenant  for  life  of  the  lands, 
impeachable  of  waste. 

The  bill,  which  was  by  a  tenant  in  tail  in  remainder,  expectant 
on  certain  estates  for  life,  against  the  tenants  for  life,  stated,  that 
there  were  standing  upon  the  settled  estates  divers  timber  trees  of 
sufficient  age  to  be  felled,  which  were  not  ornamental,  and  did  not 
afford  protection  or  shelter  to  the  mansion-house,  and  which 
would  not  improve  by  standing,  but,  on  the  contrary,  some  of  them 
were  in  a  state  of  decay ;  and  that  it  would  be  beneiicial  to  the 
plaintiff,  and  to  all  the  parties  interested  in  the  estate,  that  such 
trees  should  be  cut  down  and  sold,  and  the  money  laid  out  in  the 

(1)  The  bill  was  filed  solely  to  obtain      rights  of  the  parties  until  the  fund  was 


the  declaration  of  the  Court  upon  the 
above  point ;  and,  after  the  argumenti 
it  appeared  that  the  accounts  had  not 
been  taken,  and,  it  was  admitted,  that 
some  debts  remained  unpaid.  His 
Uonour  said,  that,  without  laying  it 
down  as  a  general  rule,  in  no  case 
could    ihe   Court  safely    doclaro  tho 


cleared  in  respect  of  which  the  declara- 
tion was  to  be  made,  yet  in  this  case, 
although  he  had  exprossed  his  opinion 
on  the  point  on  which  the  parties 
desired  his  judgment,  he  would  make 
no  declaration  until  the  fund  was 
asceitained. 


1842. 
March  7,  8. 

WlORAM, 

V.-C. 

[466  J 
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purchase  of  lands  to  be  settled  to  the  like  uses.  The  tenants  for 
life  were  impeachable  of  waste.  The  bill  prayed,  that  it  might  be 
referred  to  the  Master  to  inquire  whether  it  would  be  proper,  and 
for  the  benefit  of  the  plaintiff  and  the  other  parties,  that  any  of  such 
trees  should  be  felled ;  and  if  the  Master  should  find  that  it  would  be 
proper  that  any  of  such  trees  should  be  felled,  then  that  the  same . 
might  be  ordered  to  be  cut  down  and  sold,  and  the  proceeds  of  such 
sale  secured  and  invested  accordingly. 

M)\  Piggottf  for  the  plaintiff. 

Mr.  Geldart,  for  the  defendant. 

The  Vice- Chancellor  made  an  order  of  reference  in  the  same 
form  as  that  which  was  made  by  the  decree  in  the  case  of  Tooker  v. 
Anncsley  (i).  His  Honour  observed  that,  in  the  case  of  Hmsey  v. 
Hussey  (2),  Sir  J.  *Lbach  said,  that,  where  the  author  of  the  settle- 
ment had  made  the  tenant  for  life  impeachable  of  waste,  he  had, 
in  effect,  signified  his  intention  that  no  timber  should  be  cut 
during  the  continuance  of  the  life  estate.  The  Court  would  not, 
upon  considerations  of  expediency,  go  against  the  intention  of  the 
settlor,  unless  it  were  to  prevent  actual  waste  or  destruction  of 
property  from  taking  place.  In  Mildmay  v.  MUdmay  (3),  the 
plaintiff,  an  infant,  was  tenant  in  tail  in  remainder,  and  the 
defendants  were  the  tenants  for  life,  and  other  parties  interested. 
The  timber  was  fit  to  cut,  and  in  danger  of  running  to  decay ;  and 
the  Court  ordered  it  to  be  cut.  Upon  the  cause  coming  on  after 
the  report  was  made,  the  Lord  Commissioner  Eyre  said,  that  the 
claims  of  the  tenants  for  life  would  be  open  when  the  tenant  in 
tail  should  come  of  age ;  and  he  thought  that  the  Court  had  done 
wrong  in  doing  for  the  tenant  in  tail  what  he  could  not  have  done 
for  himself,  but  that,  when  he  should  come  of  age,  the  respective 
claims  must  be  discussed  on  a  bill,  and  in  the  meantime  the  money 
should  be  invested.  The  cases  of  Delapole  v.  Delapole,  and  Wickham 
V.  Wickham  (4),  proceeded  on  the  ground  that  the  trees  were  in 
a  state  of  decay ;  and  in  The  Attorney-General  v.  The  Duke  of 
Marlborough  (5),  the  same  principle  was  applied. 


(1)  53  R.  R.  64.  (See  5  Siin.  237, 
where,  however,  the  form  of  order  is 
not  given.) 

(2)  21  E.  R.  275  (5  Madd.  44). 

(3)  4  Br.  C.  C.  76. 

(4)  17   Yes.   151   and  19  Ves.  420. 


See  an  observation  by  Ijord  Lynd- 
HDRST,  L.  C,  on  these  two  cases  in 
Butler  y,  Kynnersley,  33  R.  R.  at  p.  188 
(8  L.  J.  (0.  S.)  Ch.  p.  72).— O.  A.  S. 

(5)  5  Madd.  280.    See  18  R,  R.  273, 
279. 
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M'FADDEN   v.  JENKTNS.  i8*2. 

Mufch  22 

(1  Hare,  458-463 ;  S.  C.  11  L.  J.  Ch.  281.)  U/w^  15.' 

[See  the  report  of  this  case  on  appeal  in  1  Phillips,  153,  where  wiorIm 

the  injunction  here  granted   by  Wioram,  V.-C,  was  affirmed  by  v.-c. 

the  Lord  Chancellor.]  ^  *^®  ^ 


MEEK  V.  KETTLE  WELL  (1).  i842. 

(1  Hare,  464-476;  S.  C.  11  L.  J.  Ch.  293;  affd.  1  PhiUips,  342—348  ;  S.  C.  13      ^ly%  ^23 

L.  J.  Ch.  28.)  '- 

The  Tolimtary  assignment  by  deed  of  a  mere  spM  succeMuynU  without  y,^    ' 

any   declaration    of   trust  or  any   expression   purporting  to  create  the 

relationship  of  trustee  and  cestui  que  trust  held  to  be  an  incomploto  gift       °    ^P^  ' 

and  consequently  inoperative.  t  A 

Feb,  15|  23, 

John  Kbttlbwbll,  by  his  will,  dated  the  4th  of  August,  1838,        j^^^\ 

devised  all  his  real  estate  to  trustees,  upon  trust  to  pay  the  rents,        

issues,  and  profits  thereof  to  his  daughter,  Hannah  Eettlewell,   lyndhurst, 

during  her  life,  for  her  sole  and  separate  use,  and  after  her  decease       ^  ^'^' 

he  directed  that  his  said  trustees  should  stand  seised  of  his  said       ^ 

real  estate  in  trust  for  such  child  or  children  of  his  said  daughter, 

living  at  her  decease,  as  she  should  by  will  appoint,  and  in  default 

of  appointment  in  trust  for  such  child  or  children  in  equal  shares, 

and  in  default  of  such  issue  upon  such  trusts  as  his  daughter 

should  by  will  appoint.     And  the  testator  bequeathed  to  the  said 

trustees  the  sum  of  11,000/.,  upon  trust  to  place  the  same  out  at 

interest  upon  Government  or  real  securities,  and  directed  that  they 

should  stand  possessed  of  the  same,  and  the  dividends  and  interest 

thereof  upon  the  same  trusts,  in  favour  and  for  the  benefit  of  his 

said  daughter  and  her  children  as  are  thereinbefore  declared  of  his 

real  estate,  or  as  near  thereto  as  the  nature  of  the  property,  and 

the  rules  of  law,  would  admit ;  but  if  his  said  daughter  should 

have  no  child  living  at  her  decease,  then  as  to  the  sum  of  100/. 

(part  of  the  said  sum  of  11,000/.),  in  trust  for  B.  L.  Dawson,  and 

as  to  the  residue  of  the  said  sum  of  11,000/.  in  trust  for  the  next 

of    kin  of  the  testator's  said  daughter  Hannah   (exclusive  of  a 

(1)  Subsequent  decisions  appear  to  treated  as  effectual  if  the  transferor 

show  that  the  Vice-Chancellor  and  has  done  all  that  lies  in  his  power  to 

LoRP  Chancellor  did  not  in  this  case  complete  the  transfer  of  his  beneficial 

give  sufficient  weight  to  the  principle  interest  to  the  intended  assignees.  See 

that  the  voluntary  equitable  assign-  Ktkewich  v.  Manning  (1851)  1  D.  M. 

ment  of  an  equitable  interest  which  is  &  Q.  187. — 0.  A.  S. 
incapable  of  legal  transfer  ought  to  be 
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husband),  in  a  course  of  distribution  according  to  tho  statute. 
The  testator  appointed  the  same  trustees  the  executors  of  his  will. 

On  the  11th  of  March,  1889,  the  testator  died,  leaving  the 
defendant,  Mary  Eettlewell,  his  widow,  and  also  the  *said  Hannah, 
his  daughter,  surviving.  The  will  was  proved  by  the  executors, 
and  the  11,0002.  was  duly  invested  in  their  names. 

On  the  20th  of  June,  1889,  Hannah,  the  daughter,  married  the 
plaintiff,  J.  Meek,  the  younger. 

By  an  indenture,  dated  the  10th  September,  1889,  and  made 
between  the  defendant,  Mary  Eettlewell,  of  the  first  part,  and  the 
plaintiff,  of  the  second  part,  reciting  the  will  of  the  testator,  and 
his  death,  and  that  the  said  defendant,  in  the  event  of  the  death  of 
the  testator's  daughter,  without  leaving  issue  her  surviving,  would 
become  entitled  to  the  residue  of  the  11,000/.  as  the  next  of  kin 
of   her  said   daughter,  and  reciting  that  the  said  defendant  had 
contracted  and  agreed  with  the  plaintiff  to  grant  and  assign  the 
residue  of  the  11,000/.  to  him,  his  executors,  administrators,  and 
assigns,  it  was  witnessed,  that,  in  pursuance  of  the  said  contract, 
and  in  consideration  of  the  natural  love  and  affection  of  the  said 
defendant  for  the  plaintiff,  as  the  husband  of  her  daughter,  and 
in  consideration  also  of  the  sum  of  108.  by  the  said  James  Meek, 
the  younger,  to  the  said  defendant  paid,  the  receipt  whereof  was 
thereby    acknowledged,    the     said    defendant,    Mary    Eettlewell, 
granted,  bargained,  sold,  assigned,  transferred,  and  set  over  unto 
the  plaintiff,  his  executors,  administrators,  and  assigns,  all  that 
the  said  reversionary  or  expectant  estate  of  her  the  said  defendant, 
of,  in,  and  to  the  said  sum  of  11,000/.,  and  of  and  in  the  interest 
and  proceeds  to  grow  due  and  payable  for  the  same :  and  also  the 
said  sum  of  11,000/.  (after  paying  thereout  the  said  sum  of  100/.), 
and  every  part  thereof,  and  all  interest  and  proceeds  thereafter  to 
grow  due  or  become  payable  for  the  same,  upon  trust,  as  to  the 
said  sum  of  100/.  (parcel  of  the  said  sum  of  11,000/.),  for  the  said 
R.  L.  Dawson,  according  *to  the  purport  of  the  said  will, — as  to 
the  sum  of  8,000/.,  other  parcel  of  the  said  sum  of  11,000/.,  in 
trust  for   the   said   defendant,   her  executors,    administrators,  or 
assigns,  to  and  for  her  and  their  own  absolute  use  and  benefit, — 
and  as  to  the  sum  of  7,900/.  (the  residue  of  the  said  sum  of 
11,000/.),  in  trust  for  the  plaintiff  himself,  his  executors,  adminis- 
trators, and  assigns,  to  and  for  his  and  their  own  absolute  use  and 
benefit:  and  for  the  better  enabling  the  plaintiff  to  receive  and 
take  the  said  money  and  premises,  the  said  defendant  constituted 
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him,  his  executors,  administrators,  and  assigns,  her  attorney,  and 
attomies  irrevocable,  in  her  name  to  demand,  receive,  and  take  the 
said  premises  of  and  from  the  said  trustees,  or  whom  else  it  should 
concern  to  pay  or  transfer  the  same,  upon  the  decease  of  the  said 
Hannah,  the  daughter  of  the  said  testator,  without  issue  her 
surviving ;  and  then  followed  the  usual  power  to  the  plaintiff  to 
give  effectual  receipts  for  the  monies  which  he  should  receive,  and 
the  common  covenants  for  good  title,  and  for  further  assurance. 

On  the  2l8t  December,  1889,  the  plaintiff  signed  a  memorandum 
on  the  back  of  the  indenture  of  the  10th  of  September,  1889, 
vhich  was  in  the  following  words : 

"  Memorandum, — That  I,  the  within-named  James  Meek,  the 
younger,  at  the  request  of  the  within-named  Mary  Kettlewell,  and 
upon  condition  that  the  will  of  my  dear  wife,  Hannah,  dated  the 
2Srd  day  of  August  last'  past,  shall  remain  valid,  unrevoked, 
unaltered,  and  uncancelled,  at  the  time  of  my  said  dear  wife's 
death,  have  agreed,  and  do  hereby  agree,  to  allow  and  pay  to  the 
said  Mary  Kettlewell  the  further  sum  of  8,000/.  out  of  the  within- 
named  sum  of  7,9002.  Witness  my  hand,  this  21st  day  of 
December,  1889." 

On  the  7th  of  January,  1840,  Hannah,  the  plaintiff's  *wife,  died 
without  issue,  and  thereupon  defendant,  her  mother,  became  under 
the  limitation  in  the  will  entitled  to  the  11,000/.,  subject  to  the 
payment  of  100/.  to  Dawson.  The  fund  remained  standing  in  the 
names  of  the  trustees,  appointed  by  the  testator.  It  did  not  appear 
that  any  notice  had  been  given  to  the  trustees,  either  of  the  assign- 
ment of  the  lOth  of  September,  or  of  the  subsequent  indorsement 
thereon.  The  defendant,  Mary  Kettlewell,  did  not  consent  to  the 
application  of  the  fund  according  to  the  terms  expressed  by  the 
assignment,  or  the  memorandum ;  and  the  trustees  declined  to 
act  in  conformity  with  those  instruments  without  her  sanction. 
The  bill  was  then  filed  against  the  widow  and  the  trustees,  praying 
that  the  performance  of  the  trusts  of  the  indenture  of  assignment 
might  be  decreed. 

Mr.  J.  Russell  and  Mr.  Keene,  for  the  plaintiff  (i)  : 

The  Court  is  not  called  upon  to  interfere  for  the  purpose  of 
giving  effect  to  an  imperfect  transaction,  or  even  to  compel  a  party 
to  perform  a  voluntary  contract.  The  declaration  of  trust  is  perfect, — 

(1)  The  arguments  are  stated  ex  relatione. 


Meek 

«. 
Kettle- 
well. 


[  '^e?  ] 


140 


1842.    CH.     1  HARE,  467—469. 


i^R'B* 


Mebk 

V. 

Kettle- 
well. 


[  *468  ] 


[469] 


the  interest  in  the  property  to  which  it  relates  is  equitable  and 
not  capable  of  any  other  mode  of  transfer  ;  and  it  is  not  necessary 
to  require  any  further  act  to  be  done  by  the  assignor.  The  assign- 
ment points  out  the  duties  of  the  trustees  in  respect  to  the  fund  : 
the  trustees  would  be  justified  in  acting  upon  the  assignment,  and 
they  are  bound  to  act  upon  it.  All  that  the  plaintiff  seeks,  there- 
fore, is  to  compel  the  trustees  to  perform  a  trust  in  the  manner 
which  the  cestui  que  trust  has  directed,  and  which  the  trustees  can 
have  no  ground  for  resisting.  If  the  cestui  que  trust  should  see 
ground  or  occasion  to  repudiate  the  transaction,  it  is  for  the  cestui 
que  trust  to  institute  *a  suit  for  the  purpose  of  cancelling  the 
instrument  or  averting  its  consequences:  Cohnan  v.  Barrel {\) ', 
Ellison  V.  Ellison  (2) ;  Antrobus  v.  Smith  (3) ;  Pidvertoft  v.  Pulver- 
toft (4) ;  Buckle  v.  Mitchell  (5) ;  Ex  parte  Pf/e,  Ex  jyarte  Dubost  (6)  ; 
Shane  v.  Cadogan  (7)  ;  Edwards  v.  Jones  (8) ;  Fortescne  v.  Bar- 
7iett{9)  ;  Collinson  v.  Pattrick  (10). 

Mr.  Sharpe,  Mr.  Wilbraham^  and  Mr.  Willcock,  for  the 
defendant,  Mary  Kettlewell,  argued,  first,  that  she  had  not  either  at 
the  time  of  making  the  instrument  of  September,  1889,  or  at  the 
time  of  making  the  subsequent  memorandum,  any  interest  which 
could  pass  by  release  or  assignment :  it  was  a  mere  possibility, 
and  clearly  distinguishable  from  an  expectant  interest  which  might 
be  assigned  for  value. 

Secondly,  the  object  of  the  suit  is  to  enforce  the  performance  of 
a  voluntary  contract,  and  one  which  is  necessarily  executory.  The 
trustees  of  the  fund  were  not  trustees  on  behalf  of  the  defendant, 
at  the  time  the  instrument  was  executed.  Taken  as  a  declaration 
of  trust,  the  instrument  could  only  apply  to  some  interest  which 
existed  at  the  time  it  was  made.  The  character  of  a  declaration 
of  trust,  which  is  sought  to  be  imputed  to  it,  cannot  be  implied 
from  the  circumstances  which  have  since  happened.     *     *     * 

Mr.  liobson,  for  the  trustees. 

The  Vicb-Chancellor  : 

The  plaintiff  in  this  case  has  filed  his  bill  to  obtain  the  benefit 
of  a  trust  declared  in  his  favour,  upon  the  indenture  of  assignment 

(1)  IE.  R.  83  (1  Ves.  Jr.  50).  (6)  11  R.  R.  173  (18  Ves.  140). 

(2)  6  R.  R.  19  (6  Yes.  656).  (7)  Sug.  V.  &  P.  App. 

(3)  8  R.  R.  278  (12  Yes.  39).  (8)  43  R.  R.  178  (1  My.  &  Cr.  226). 

(4)  11  R.  R.  151  (18  Yes.  84).  (9)  41  R.  R.  5  (3  My.  &  K.  36). 

(5)  11  R.  R.  155  (18  Yes.  100).  (10)  44  R.  R.  207  (2  Keen,  123). 
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of  the  10th  of  September,  1889.  It  is  admitted  that  this  assign- 
ment was  voluntary,  and  that  the  memorandum  of  the  2l8t  Decem- 
ber, 1889,  has  not  in  that  respect  altered  the  character  of  the 
transaction ;  and  the  defendant,  Mrs.  Eettlewell,  insists  that  she 
is  not  bound  by  it,  or  by  the  memorandum,  and  she  claims  the 
fund  in  the  hand  of  the  trustees. 

In  support  of  the  plaintiff's  claim,  I  was  referred  to  the  well- 
known  principle  recognised  and  established  by  the  cases  of  Cobrian 
V.  Barrel  {I),  Ellison  v.  Ellison  (2),  and  Pulvertoft  v.  Pulvertoft  (3), 
that  where  a  trust  is  actually  created  in  favour  of  a  volunteer,  a 
court  of  equity  will  enforce  its  execution,  although  it  will  not  lend 
its  aid  to  enforce  a  voluntary  agreement.  And  according  to  Lord 
Eldon's  decision  in  Ex  parte  Pye  and  Ex  parte  Dubost  (4),  *a  party 
may  so  constitute  himself  a  trustee  that  a  court  of  equity  will 
execute  the  trust  in  favour  of  a  volunteer.  ''It  is  clear,"  (says 
Lord  Eldon  in  that  case),  ''that  this  Court  will  not  assist  a 
volunteer;  yet,  if  the  act  is  completed,  though  voluntary,  the 
Court  will  act  upon  it.  It  has  been  decided,  that  upon  an  agree- 
ment to  transfer  stocky  this  Court  will  not  interpose ;  but  if  the 
party  has  declared  himself  to  be  the  trustee  of  that  stock,  it 
becomes  the  property  of  the  cestui  que  trust  without  more,  and 
the  Court  will  act  upon  it." 

If  the  limits  of  the  law  were  to  be  collected  from  the  facts  of  the 
cases  I  have  referred  to,  they  would  not  perhaps  go  further  than 
to  establish,  that  where  the  legal  interest  in  property  is  transferred 
or  acquired  in  pursuance  and  in  execution  of  an  antecedent  agree- 
ment or  direction  leading  the  uses  or  trusts  of  that  property,  or  as 
part  of  the  transaction  creating  the  trust,  the  Court  will  execute 
the  trust  though  voluntary.  There  does  not,  however,  appear  to 
be  any  reason  why  the  doctrine  of  the  Court  should  be  so  confined, 
provided  the  trust  is  actually  created,  and  the  relation  of  trustee 
and  cestui  que  trust  established  between  the  parties.  The  language 
of  Lord  Eldon  in  the  passage  I  have  cited  is  not  so  limited  ;  and 
from  the  late  cases  of  Wheatley  v.  Purr  (5),  and  CoUinson  v. 
Pattrick  (6),  I  conclude  that  Lord  Langdalb  takes  a  similar  view 
of  the  subject.  The  question,  I  conceive,  must  be  simply  this, 
whether  the  relation  of  trustee  and  cestui  que  trust  has  been 
actually  established  or  not. 


(1)  1  R.  K.  83  (1  Ves.  Jr.  50). 

(2)  6R.  B.  19(6Ve8.  656). 

(3)  IIB.  B.  151  (ISVes.  84). 


(4)  11  B.  R.  173  (18  Ves.  140). 

(5)  44  B.  B.  112  (1  Keen,  551). 

(6)  44  B.  B.  207  (2  Keen,  128). 
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In  the  case  of  a  formal  declaration  of  trast  by  the  legal  or  even 
beneficial  owner  of  property,  declaring  himself  in  terms  the  trustee 
of  that  property  for  a  ^volunteer,  many  considerations  might  arise 
which  do  not  apply  to  the  case  now  before  me.  The  Court  in  that 
case  might  not  be  bound  to  look  beyond  the  mere  declaration.  If 
the  owner  of  property  having  the  legal  interest  in  himself  were  to 
execute  an  instrument  by  which  he  declared  himself  a  trustee  for 
another,  and  had  disclosed  that  instrument  to  the  cestui  que  trust, 
and  afterwards  acted  upon  it,  that  might  perhaps  be  sufScient ;  for 
a  court  of  equity,  adverting  to  what  Lord  Eldon  said  in  Ex  parte 
Dubost,  might  not  be  bound  to  inquire  further  into  an  equitable 
title  so  established  in  evidence.  Again,  if  the  equitable  owner  of 
property,  the  legal  interest  of  which  was  in  a  trustee,  should 
execute  a  voluntary  assignment  of  the  property,  and  authorize  the 
assignee  to  sue  for  and  recover  the  property  from  that  trustee,  and 
the  assignee  should  give  notice  thereof  to  the  trustee,  and  the 
trustee  should  accept  the  notice  and  act  upon  it,  by  paying  the 
dividends  or  interest  of  the  trust  property  to  the  assignee  during 
the  life  of  the  assignor  and  with  his  consent,  it  might  be  difficult  for 
the  executor  or  administrator  of  the  assignor  afterwards  to  contend 
that  the  gift  of  the  property  was  not  perfect  in  equity.  But 
such  circumstances  do  not  occur  in  the  present  case(i).  There 
is  here  no  formal  declaration  of  trust.  This  is  the  case  of  a 
voluntary  assignment  of  which  the  trustees  never  had  notice,  and 
which  was  never  acted  upon  ;  and  the  question  is,  simply,  whether 
the  facts  which  have  been  established,  as  against  Mrs.  Eettlewell, 
have  constituted  the  relation  of  trustee  and  cestui  que  trust  between 
the  plaintiff  and  the  trustees  of  the  fund,  or  produced  the  same 
effect  by  having  estopped  her  from  saying  that  such  is  not  the 
case  ?  Whether  by  the  effect  of  the  voluntary  assignment  of  the 
10th  of  September,  1889,  and  the  memorandum,  the  beneficial 
interest  in  any  part  of  the  fund  in  question  became  in  equity  the 
property  of  the  plaintiff  ? 

Finding  the  doctrine  of  the  Court  clearly  defined,  that  where  a 
trust  is  actually  created,  the  Court  will  act  upon  it  in  favour  of  a 
volunteer,  and  that  a  person  may  constitute  himself  a  trustee  for 
another,  it  might  perhaps  have  reasonably  been  expected,  that 


(1)  The  notice  to  the  trustee  and 
his  acceptance  of  the  notice  appear  not 
to  be  material  to  complete  the  assign- 
ment as   against   the  assignor;    the 


other  circumstances  enumerated  here 
appear  to  be  sufficiently  satisfied  to 
complete  the  assignment. — 0.  A.  8. 
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where  the  beneficial  owner  of  a  fund  had  done  that  which  unequi- 
vocally amounted  to  a  declaration  on  his  part,  that  an  interest  in 
his  property  should  thereby  become  vested  in  another, — and  the 
person  in  whom  the  legal  interest  was,  and   also  the  intended 
cestui  que  trust,  had  notice  of  that  declaration,  the  Court  would, 
as  against  the  party  making  the  declaration,  have  fastened  upon 
it,  and  held  that  he  had  thereby  actually  created  that  trust,  which, 
in  the  case  of  volunteers,  the  rule  of  the  Court  requires  and  acts 
upon.    It  is,  however,  impossible  to  say  that  the  reported  cases 
support  such  a  proposition.     Without  referring  to  the  cases  in 
which    parties    have    ineffectually    endeavoured    to   convert  an 
imperfect  gift  into  a  trust,  the  case  of  Edwards  v.  Jones  (i)  shows, 
that  the  most  clear  intention  to  confer  an  interest  by  a  present 
act  may  not  be  sufficient  to  create  a  trust  in  favour  of  a  volunteer, 
although  made  by  the  party  in  whom  the  legal  interest  may  be, 
and  communicated  by  that  party  to  the  intended  cestui  que  trust. 
In  that  case  the  obligee  in  a  bond  made  an  indorsement  upon  it 
which  purported  in  terms  to  be  an  actual  assignment,  and  at  the 
same  time  delivered  the  bond  to  the  intended  assignee.     The  Vice- 
Chamobllor,  and  afterwards  Lord  Cottenham,  on  appeal,  held  this 
to  be  an  imperfect  gift,  and  not  a  trust.    It  was  decided,  that  the 
relation  of  trustee  and  cestui  que  trust  was  not  created  by  the 
transaction.     I  consider  myself  bound  by  the  authority  of  that 
case  in  the  absence  of  a  formal  declaration  of  trust,  (whatever  the 
effect  of  such  a  declaration  might  be),  to  hold,  that  the  question, 
whether  a  trust  has  been  created  or  not,  must  *be  determined  upon 
principles  of  strict  law,  and  not  merely  from  circumstances  which 
may  fail  to  place  the  intention  of  the  parties  out  of  the  reach  of 
controversy.    The  most  distinct  evidence  of  intention  to  pass  an 
interest  may  not  be  conclusive. 

It  was  said  for  the  plaintiff  in  this  case,  that  the  legal  interest 
being  in  the  executors  and  trustees  under  the  testator's  will,  the 
assignment  of  10th  September,  1889,  under  seal,  would  create  a 
trust,  and  that  the  case  of  a  bond,  as  in  Edwards  v.  Jones,  was 
distinguishable  from  the  present.  I  confess  myself  unable  to  discover 
the  ground  for  any  judicial  distinction  between  the  cases,  where  the 
question  is  only  whether  a  trust  has  been  actually  created  (2).    If, 

(1)  43  B.  R.  178  (1  My.  &  Or.  226).  trustee.      No  question  or   difficulty 

(2)  In  Edward$  y.  Jones  the  question  of  that  kind  arose  in  the  present  case, 
was  whether  the  assignur  had  suffi-  so  that  Edwards  v.  Jones  had  little  (if 
ciently  indicated  an  intention  to  assume  any)  real  application  here.— O.  A.  8. 
the  position  and  responsibilities  of  a 
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in  the  case  now  before  me,  Mrs.  Eettlewell  had  assigned  her  interest 
in  the  property  for  value  after  her  daughter's  death,  and  notice  of 
such  assignment  had  been  given  to  the  trustees  of  the  fund,  before 
they  had  notice  of  the  assignment  under  which  the  plaintiff  claims, 
it  would  have  been  impossible  not  to  hold  that  the  assignment  for 
value  had  prevailed  over  the  earlier  voluntary  assignment.  This 
would  have  been  the  case  even  if  the  first  assignment  had  been  for 
value.  But  this  consequence  would  not  necessarily  have  followed  if 
the  trust  was  actually  created,  provided  the  legal  interest  were  not 
transferred  to  the  assignee  for  value  without  notice  of  the  prior 
trust.  For  personal  property  is  not  within  the  statute  (i),  BiU  v. 
Cureton  (2),  Jones  v.  Croucher  (3) ;  and  if  the  trust  was  once  created, 
the  property  would  belong  to  the  cestui  que  trust  without  more,  and 
no  purchaser  *with  notice  of  his  right  could  call  for  the  transfer  of 
the  legal  interest.  The  cases  I  have  referred  to  clearly  establish 
this.  My  conclusion  therefore  is,  that  the  relation  of  trustee  and 
cestui  que  trust  has  not  been  established  in  this  case,  unless  such 
an  effect  is  to  be  attributed  to  the  particular  nature  of  the  indenture 
of  10th  September,  1889,  as  being  in  form  a  legal  assignment. 

Now,  upon  this  part  of  the  question,  I  observe,  that  the  case  of 
Edwards  v.  Jones  is  a  direct  authority  that,  in  such  a  case,  a  writing 
not  under  seal  will  not  create  a  trust,  however  clear  the  intention 
of  the  assignor  may  be.  If,  then,  the  voluntary  assignment  of  the 
10th  of  September,  1889,  has  given  the  plaintiff  a  title  to  the  fund 
in  question,  it  must  be  upon  the  ground  that  a  deed  under  seal, 
though  voluntary,  is  binding  in  equity  by  way  of  estoppel  upon  the 
party  who  makes  it,  as  between  himself  and  his  assignee,  although 
a  writing  not  under  seal  would  not  have  that  effect.  A  decision 
founded  upon  this  distinction  would  give  an  effect  to  an  instrument 
under  seal,  as  distinguishable  from  an  equally  clear  intention 
expressed  in  a  writing  not  under  seal,  beyond  what  I  believe  a 
court  of  equity  has  ever  allowed  to  it.  The  case  of  Colman  v.  Sarel, 
as  reported  in  Brown,  and  explained  in  the  subsequent  cases,  is 
a  direct  authority  that,  for  the  purposes  of  a  case  like  this,  an 
assignment  under  seal  of  that  which  does  not  pass  at  law  by  the 
operation  of  the  assignment  itself  stands  upon  no  better  ground 
than  a  covenant  or  agreement  to  assign.  I  think  the  case  of 
HoUoway  v.  Headington  (4)  is  an  authority  for  the  same  proposition ; 

(1)  27  Eliz.  c.  4 ;  30  Eliz.  c.  18,  s.  3  (3)  1  Sim.  &  St.  315. 

[«»V,  but  there  are  no  statutes  of  that  (4)  63  E.  R.  75  (8  Sim.  324 ;  6  L.  J. 

year].  (N.  S.)  Ch.  199). 

(2)  39  B.  R.  258  (2  My.  &  K.  503). 
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and,  unless  my  experience  at  the  Bar  entirely  misleads  me,  the       Mbkk 
learned  Judge,  by  whom  the  latter  case  was  decided,  has  always      kbttle- 
held,  that  a  voluntary  assignment  in  a  legal  *fonn,  unaccompanied       well. 
by  any  other  acts,  is  not  to  be  regarded  as  effectual  to  pass  an 
equitable  interests     The  great  experience  of  that  learned  Judge^  as 
a  conveyancer,  gives  peculiar  value  to  his  opinion  upon  such  a 
subject. 

The  present  case  is  much  less  favourable  to  the  plaintiff  than 
many  of  the  cases  in  which  claims  similar  to  the  present  have  been 
rejected;  for,  in  this  case»  Mrs.  Kettlewell,  at  the  time  of  the 
assignment)  had  nothing  but  an  expectancy  in  the  fund  in  question 
(like  that  of  an  heir  in  the  lifetime  of  the  ancestor) ;  and  the  cases 
cited  at  the  Bar  show  that,  with  respect  to  such  mei'e  expectancies, 
a  deed,  unless  founded  upon  value,  will  not  necessarily  operate  bjr 
way  of  estoppel* 

It  was  said,  that,  if)  in  this  case,  I  should  come  to  the  conclusioil, 
that  the  plaintiff  has  failed  to  make  out  a  title  to  the  relief  he 
prays,  I  should,  in  effect,  decide  that  which  was  inconsistent  with 
the  judgment  of  Sir  William  GbanI!  in  Sloane  Vi  CadogaUk  If 
such  be  the  effect  of  my  judgment,  (I  thinks  however,  it  is  not), 
I  must  shelter  myself  under  the  authority  of  Lord  Thublow 
in  Colman  v.  Sard, — the  repeated  approbation  of  that  case  by 
Lord  Eldon, — the  disapprobation  of  Sloane  v.  Cadogan  manifestly 
expressed  by  Sir  Edward  Sugden  in  the  latest  edition  of  his 
work  (1), — the  diflSculty  which  in  Edwards  v.  Jonee,  Lord  Cottbnham 
obviously  felt,  in  reconciling  Sloane  v.  Cadogan  with  the  other  oases 
upon  the  authority  of  which  he  decided  the  former  case, — and  the 
opinion  of  the  Vicb-Chancbllor  of  England,  which  1  collect 
from  Holloway  v.  Headington,  as  well  as  my  belief  that  that  learned 
Judge  does  not  consider  a  voluntary  assignment  alone  as  of  any 
greater  effect  in  equity  than  a  mere  agreement. 

The  late  case  of  Dillon  v.  Coppin  (2)  does  not  impugn  the  previous  [  476  ] 
cases.  In  deciding  against  the  plaintiff,  I  do  not  mean  to  express 
any  opinion  as  to  what  the  effect  of  a  formal  declaration  of  trust,  or 
of  the  assignment  in  this  case  would  have  been,  if  Mrs.  Kettlewell, 
at  the  time  of  executing  it,  had  had  more  than  a  mere  expectancy, 
and  if,  in  addition  to  the  facts  which  here  took  place,  notice  of  the 
assignment  had  been  given  to  the  trustees  of  the  fund,  and  accepted 

(1)  Vend.  &  Purs.  tary  deed  poll  which  might  have  been 

(2)  4  My.  &  Cr.  647.    An  ineffectual      effectually  transferred  by  a  properly 
attempt  to  assign  shares  by  a  volun-      drawn  instrument. — O.  A«  S. 
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by  them.     I  decide  only  that  a  voluntary  assignment  of  a  mere 

expectancy,  not  communicated  to  those  in  whom  the  legal  interest 

is,  does  not  create  a  trust  in  equity  within  the  principle  of  the 

cases  relied  upon  by  the  plaintiff. 

Dismiss  the  bill  witliout  costs. 

[The  plaintiff  appealed  from  this  decree,  as  reported  in  1  Phillips, 
at  p.  347. 

The  Lord  Chancellor,  after  referring  to  the  facts,  said :] 

It  is  not  disputed  in  this  case  that  the  assignment  was  purely 
voluntary.  But  the  assignment  of  an  expectancy,  such  as  this  is, 
cannot  be  supported  unless  made  for  a  valuable  consideration. 
If  there  is  such  a  consideration  a  court  of  equity  will  give  effect  to 
it.  Thus,  in  Grey  v.  Kentish  (i),  Lord  Hardwicke  is  reported  to 
have  said,  ''A  husband  cannot  assign  in  law  a  possibility  of  the 
wife,  nor  a  possibility  of  his  own;  but  this  Court  will,  notwith- 
standing, support  such  an  assignment  for  a  valuable  consideration." 
And  again,  in  Chavncy  v.  Qraydon  (2),  he  says,  "  Though  in  law  a 
possibility  is  not  assignable,  yet  in  equity,  where  it  is  done  for  a 
valuable  consideration,  it  has  been  held  to  be  assignable."  The 
deed,  therefore,  being  in  this  case  merely  voluntary,  it  was  as  an 
assignment  altogether  inoperative ;  and  the  only  remaining  question 
will  be,  whether,  although  void  as  an  assignment,  it  is  effectual  as 
a  declaration  of  trust. 

The  residue  is  assigned  to  the  plaintiff  in  trust  for  himself,  &c. 
There  can  be  no  difference  between  an  assignment  to  the  plaintiff 
in  trust  for  himself  and  an  assignment  to  him  simply.  The  assign- 
ment fails,  and  with  it  the  trust.  If  such  an  assignment  be 
inoperative  it  does  not  convert  the  assignor  into  a  trustee  for  the 
assignee.  It  has  been  repeatedly  decided  that  where  a  gift  is 
intended,  as  in  the  present  case,  and  it  is  imperfect  or  ineffectual, 
*this  cannot  be  converted  into  a  declaration  of  trust  so  as  to  make 
the  donor  a  trustee  for  the  donee*  The  authorities  are  conclusive 
upon  this  point.  The  cases  of  Antrohus  v.  Smith  (3)  and  Edwards 
V.  Jones  (4)  were  cases  of  imperfect  gifts.  It  was  contended  that 
the  donors  were  trustees  for  the  donees.  But  in  both  cases  the 
Court  held  that  an  incomplete  gift  would  not  operate  as  a  declara- 
tion  of  trust.  The  judgment  of  Sir  William  Grant  on  this  point, 
in  Antrohus  v.  Smithy  is  conclusive  in  the  reasoning.    It  is  stated 


(1)  1  Atk.  280. 

(2)  2  Atk.  616;  sec  621. 


(3)  8  R.  E.  278  (12  Ves.  39). 

(4)  43  R.  R.  178  (1  My.  &  Or.  226), 
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fully  by  Lord  Cottbnham  in  Eduards  v.  Jones,  and  it  is  unnecessary 
to  repeat  it.  In  Sloane  v.  Cadogan,  which  was  so  much  relied  upon 
in  the  argument,  Bromley  Cadogan  had  a  vested  interest  in  the 
property  assigned ;  he  conveyed  it  by  a  voluntary  deed  to  trustees 
in  trust  for  the  Earl  his  father.  Sir  William  Grant  considered 
that  a  trust  was  thereby  created,  and  upon  that  his  judgment  was 
rested.  It  is  obvious,  however,  that  that  case  is  very  distinguish- 
able from  the  present,  which  is  the  assignment  of  a  mere  expectancy, 
that  conveys  no  estate  or  interest  to  tlie  assignee,  although  when 
made  for  a  valuable  consideration,  which  is  wanting  here,  it  would 
be  supported  in  equity.  I  am  of  opinion  that  the  judgment  of  the 
Vice-Chancellor  was  correct,  and  that  the  appeal  ought  to  be 
dismissed.     The  appellant  must  pay  the  costs. 
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HUGHES   V,   8TUBBS(1). 

(1  Hare,  476—482.) 

A  testatrix  drew  a  cheque  on  her  bankers  for  150/.  in  favour  of  A.,  and 
she  verbally  directed  A.  to  apply  tbat  sum,  or  so  much  of  it  as  might  be 
necessary  to  make  up  to  a  legatee  the  difference  in  value  between  a  legacy 
of  100/.,  which  the  testatrix,  by  her  will,  had  given  to  the  legatee,  and  the 
price  of  a  100/.  share  in  a  certain  railway ;  the  testatrix  informing  A.  that 
she  intended  to  give  the  share  instead  of  the  legac3%  but  she  did  not  think 
it  necessary  to  alter  her  will.  The  bankers  gave  credit  to  A.  for  the  150/. 
The  testatrix  afterwards  died.  In  a  suit  for  the  administration  of  her 
estate:  Held,  that  no  trust,  in  respect  of  the  150/.,  was  created  for  the 
benefit  of  the  legatee. 

The  testatrix,  by  her  will,  dated  the  14th  of  November,  1888, 
gave  to  the  defendant,  Ellen  Gelling,  a  legacy  of  100/.  Under  the 
decree  in  a  legatees'  suit,  and  in  reference  to  the  inquiries  thereby 
directed,  the  Master  found  that  the  testatrix,  some  time  before  her 
decease,  but  after  making  her  will,  drew  an  order  in  writing  upon 
Messrs.  Cropper,  Benson,  &  Co.,  who  acted  as  her  bankers  at 
Liverpool,  for  the  sum  of  150/.,  in  favour  of  the  defendant,  John 
Cropper,  and  that  the  testatrix,  at  the  same  time,  gave  the  said 
John  Cropper  verbal  directions  or  instructions  to  apply  the  said 
sum,  or  so  *much  thereof  as  might  be  necessary  to  make  up  to  the 
said  Ellen  Gelling  the  difference  in  value  between  the  legacy  of 
100/.,  given  to  her  by  the  said  will,  and  the  price  of  one  share 
of  100/.  in  the  stock  of  the  London  and  Birmingham  Railway 
Company,  at  the  time  when  such  legacies  might  be  or  become 
payable,  it  being  the  intention  of  the  testatrix,  as  she  informed  the 

(1)  In  re  PiU'Rivers  [1902]  I  Ch.  403,  71  L.  J.  Ch.  225. 
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HuoBKB  said  John  Cropper,  to  give  to  the  said  Ellen  Grelling  such  share, 
8TUBB8.  instead  of  the  legacy  of  lOOJ.,  although  the  testatrix  did  not  think 
it  necessary  to  alter  her  will  for  that  purpose ;  and  that,  on  such 
order  being  presented  to  the  said  Messrs.  Cropper,  Benson,  &  Co., 
the  said  sum  of  1502.  was,  in  the  lifetime  of  the  testatrix,  entered 
in  their  books  to  the  debit  of  the  testatrix  as  cash  transferred  from 
her  account  to  the  credit  of  the  said  John  Cropper ;  and  that  the 
said  John  Cropper,  pursuant  to  the  said  order,  was  duly  credited 
in  his  account  with  the  said  Messrs.  Cropper,  Benson,  &  Co.,  with 
the  said  sum  of  160/.,  but,  inasmuch  as  there  was  not,  at  the  time 
of  making  such  entries,  any  balance  of  account  as  between  the 
testatrix  and  the  said  Messrs.  Cropper,  Benson,  &  Co.,  the  said 
entry  of  the  sum  of  150L  to  her  debit  caused  her  account  to  be 
overdrawn  by  that  sum  ;  and  the  Master  found  the  value  or  market 
price  of  one  share  of  100/.  in  the  stock  of  the  London  and  Birming- 
ham Railway  Company,  at  the  time  that  the  legacy  of  100/.  became 
payable,  and  also  at  the  time  of  making  his  report,  and  the  said 
value  or  price  at  either  time,  considerably  exceeded  the  amount  of 
the  legacy. 

Mr.  Shaiye,  for  the  defendant,  Ellen  Gelling,  argued,  that  the 
effect  of  the  transfer  of  the  sum  of  150/.  to  Mr.  Cropper,  as  the 
trustee,  and  the  accompanying  declaration  of  the  purposes  of  it, 
had  been  to  create  a  trust  in  respect  of  that  sum,  or  of  such  part 
[  *478  ]  thereof  as  was  required  *to  make  up  the  difference  referred  to  in 
favour  of  the  legatee.  He  cited  Wheatley  v.  Purr  (i) ;  Leche  v.  Lord 
Kilmorey  (2). 

Mr,  MylnCy  for  the  plaintiff : 

It  is  apparent  that  there  was  no  intention  on  the  part  of  the 
testatrix  to  create  a  trust.  If  she  designed  the  act  to  have  any 
binding  operation,  it  was,  that  it  might  take  effect  as  a  nuncupative 
will.  If  the  effect  insisted  upon  were  given  to  the  transaction,  it 
would  open  a  mode  for  evading  the  duty  on  legacies. 

Mr.  CamphelU  and  Mr.  PhiUipSy  for  the  executors,  and  for 
Mr.  Cropper. 

The  Vice-Chancellor  : 

The  question  is,  whether  the  testatrix  has  so  dealt  with  the  sum 
of  150/.  in  question  as  to  make  it  no  longer  her  property,  but  the 

(1)  44  B.  B.  112  (1  Keen,  dol).  (2)  24  B.  B.  10  (T.  &  B.  207). 
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property  of  Mrs.  Gelling.  If  a  person  intending  to  give  property  Huqhbs 
to  another  vests  that  property  in  trustees,  and  declares  a  trust  upon  stitbbs. 
it  in  favour  of  the  object  of  his  bounty,  there  are  cases  which 
establish  that,  by  such  acts,  the  gift  is  perfected,  and  the  author  of 
the  trust  loses  all  dominion  over  it :  Colman  v.  Sarrel  (i) ;  EUiaon 
V.  EllUon  (2) ;  Pulvertqft  v.  Ptdrertoft  (8) ;  Ex  parte  Pye,  Ex  })arte 
r)aI)ost  (4).  The  principle  has  been  extended  to  cases  in  which  the 
author  of  the  gift  has  had  the  legal  dominion  over  the  property 
remaining  in  him,  but  has  completely  declared  himself  to  be  a 
trustee  of  that  property  for  the  object  indicated :  *Ex  parte  Pye ;  [  •479  ] 
Ex  parte  Dnbost.  But  it  is  clear,  also,  that  a  person  not  intending 
to  give  or  to  part  with  the  dominion  over  his  property,  may  retain 
such  dominion,  notwithstanding  he  may  have  vested  the  property 
in  trustees,  and  have  declared  a  trust  upon  it  in  favour  of  third 
persons :  Walwyn  v.  Couits  (5) ;  Oarrard  v.  Ijord  Ijiiiderd4de  (6) ; 
Acton  V.  Woodgate  (7) ;  Oaskell  v.  OaskeU  (8). 

The  different  effects  thus  given  by  courts  of  equity  to  transactions 
similar  in  form,  necessarily  give  rise,  in  some  cases,  to  questions 
of  considerable  difficulty.  But  the  distinction  which  has  been 
taken  between  the  two  classes  of  cases  is  founded  in  reason  and 
good  sense,  and  however  refined  that  distinction  may  in  some 
instances  appear,  I  do  not  entertain  a  doubt  but  that  courts  of 
equity  will  continue  to  maintain  it.  ^*  The  distinction,"  (as  Lord 
CoTTENHAM  obscrvod  in  BUI  v.  Cureton  (9),  speaking  of  trusts  for 
the  payment  of  debts),  'Ms  adopted  to  promote  the  views  and 
intentions  of  the  parties.  A  man  who,  without  communication 
with  his  creditors,  puts  property  into  the  hands  of  trustees  for 
the  purpose  of  paying  his  debts,  proposes  only  a  benefit  to  him- 
self by  the  payment  of  his  debts — his  object  is  not  to  benefit  his 
creditors.  It  would  therefore  be  a  result  most  remote  from  the 
contemplation  of  the  debtor,  if  it  should  be  held  that  any  creditor, 
discovering  the  transaction,  should  be  able  to  fasten  upon  the 
property  and  invest  himself  with  the  character  of  a  cestui  que  trust." 

The  result  of  the  cases  is,  that  the  Court  looks  into  the  nature  of 
the  transaction,  and  determines  from  the  nature  of  the  transaction 
what  the  effect  of  it  shall  be  in  divesting  the  owner  of  the  property 

(1)  1  R.  R.  83  (1  Vee.  Jr.  50).       2  Buss.  &  M.  451). 

(2)  6  R.  R.  19  (6  Vo8.  656).  (7)  39  R.  R.  251  (2  My.  &  K.  492). 

(3)  11  R.  R.  151  (18  V€«.  84).         (8)  2  Y.  &  J.  502. 

(4)  11  R.  R.  173  (18  Vee.  140).        (9)  39  R.  R.  at  p.  263  (2  Mv.  &  K. 

(5)  30  R.  R.  117  (3  Sim.  14).        511). 

(6)  30  R.  R.  105  (3  Sim.  1 :  S.  (\ 


150  1842.     CH.     1  HABE,  479—481.  [r.r, 

HcoHEs  to  which  it  ^relates.  The  question  which  in  the  present  case  I 
stubbs.  hAve  to  solve  is,  whether,  by  force  of  the  transaction  upon  which 
[  *480  ]  Mrs.  Gelling  relies,  she  acquired  during  the  life  of  the  testatrix  an 
equitable  interest  in  the  money  in  the  hands  of  Cropper,  Benson, 
&  Co. ;  and  whether  the  testatrix  in  her  lifetime  was  deprived  of 
her  original  property  in,  and  dominion  over,  that  money,  to  the 
extent  of  the  interest  so  acquired  by  Mrs.  Gelling?  or,  in  other 
words,  whether,  if  the  testatrix  had  changed  her  intention  respect- 
ing the  legatee^  and  had  called  upon  Cropper,  Benson,  &  Co.,  and 
John  Cropper,  to  pay  the  money  to  her,  the  testatrix, — Mrs.  Gelling 
could  in  that  case,  having  discovered  the  transaction,  have  main- 
tained a  bill  to  have  the  money  brought  into  Court,  and  secured 
for  her  benefit  during  the  lifetime  of  the  testatrix,  until  it  should 
appear  whether  the  testatrix  had,  by  the  legacy  in  her  will,  given 
Mrs.  Gelling  an  interest  not  less  beneficial  than  that  which  the 
testatrix  intimated  her  intention  to  give  ?  or  whether  the  transaction 
in  question  was  any  other  than  a  private  arrangement  of  the 
testatrix  for  her  own  convenience,  with  an  agent  constituted  by 
herself,  and  that  agent  a  trustee  for  herself  and  not  for  Mrs. 
Gelling  ? 

I  cannot  bring  myself  to  doubt  as  to  the  conclusion  to  which  I 
ought  to  come  upon  such  a  question.  There  was  no  antecedent 
agreement  with,  or  promise  to,  Mrs.  Gelling,  leading  to  the  conclu- 
sion that  the  testatrix  by  placing  the  money  in  the  hands  of  Cropper, 
Benson,  &  Co.,  to  the  credit  of  John  Cropper,  was  perfecting  or 
performing  such  antecedent  agreement  or  promise.  There  does 
not  appear  to  have  been  any  subsequent  communication  of  the  facts 
in  the  lifetime  of  the  testatrix,  from  which  the  Court  might  have 
drawn  the  same  conclusion  as  from  an  antecedent  agreement  or 
promise :  and  although  an  antecedent  agreement  or  promise,  or  a 
[  •481  j  subsequent  communication,  may  not  be  *nece8sary  to  the  comple- 
tion of  a  voluntary  trust,  the  absence  of  such  circumstances  leaves 
me  nothing  but  the  transaction  itself  from  which  to  draw  a 
conclusion. 

It  would  be  sufficient  in  this  case  to  say,  that  there  is  nothing 
in  the  transaction  which  necessarily  implies  that  the  testatrix 
(intending  only  a  benefit  to  take  effect  after  her  death,  and  in 
connexion  with  her  will)  meant  to  place  this  disposition  of  her 
property  out  of  her  control  in  her  lifetime.  But  the  transaction, 
to  say  the  very  least  of  it,  is  capable  of  a  construction  unfavourable 
to  the  claim  of  Mrs.  Gelling ;  and  I  think  the  true  inference  from 
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it  is  opposed  to  that  claim.  I  am  of  opinion  that  the  proper 
inference  to  be  drawn  from  it  is,  that  the  testatrix  intended  the 
arrangement  to  supply  the  place  of  an  alteration  in  her  will,  and 
to  stand  upon  the  same  footing  as  a  will.  All  the  observations  of 
Lord  CoTTENHAM  in  Bill  v.  Cureton  appear  to  me  to  apply  to  a  case 
like  the  present. 

It  was  said  that  if  I  came  to  this  conclusion,  I  should  overrule 
the  case  of  Wheatley  v.  Purr.  But  that  case  may  stand  upon 
different  grounds.  It  will  be  seen  from  the  evidence  (i),  that  the 
intention  there  was  to  give  a  present  interest  to  the  objects  of 
bounty ;  directions  were  given  accordingly,  and  the  mode  of  carrying 
it  into  effect  was  adopted  by  agreement  between  the  parties.  In 
that  respect,  Wheatley  v.  Purr  resembles  Ex  parte  Pye,  Ex  paiie 
Dubost,  where  instructions  having  been  given  to  buy  stock  in  the 
name  of  another  person,  the  party  purchased  it  in  the  name  of  the 
donor,  and  Lord  Eldon  thought  the  circumstances  were  enough  to 
constitute  the  original  owner  a  trustee.  I  should  be  greatly  sur- 
prising the  party  if  I  were  to  hold,  that  by  merely  placing  mpney 
in  the  hands  of  Cropper,  Benson,  &  Go.  to  the  credit  of  John 
Cropper,  in  order  that  the  latter  ^should  apply  it  in  a  certain 
manner  in  connexion  with  her  will,  she  had  conferred  on  Mrs. 
Gelling  a  present  interest  in  the  money,  excluding  herself,  and 
entitling  Mrs.  Gelling  to  have  the  money  secured  for  her.  The 
cases  on  this  subject  are  necessarily  of  difficulty,  but  the  conclusion 
to  which  I  feel  bound  to  come  is,  that  the  testatrix  did  not  part 
with  her  property  in  the  sum  in  question,  or  create  any  trust  for 
the  legatee. 


Hughes 

V, 

Stubbs. 


[  '482  ] 


BOND   V.   GRAHAM  (2). 

(1  Hare,  482—485;  S.  C.  11  L.  J.  Ch.  306.) 

To  a  suit  in  respect  of  an  unsu] ministered  part  of  a  testator's  estate,  which 
has  been  remitted  from  India,  and  remains  in  the  hands  of  an  executor 
residing  in  England,  but  who  was  only  constituted  executor  of  the  testator 
in  India, — against  such  executor,  a  personal  representative  constituted  in 
England  is  a  necessary  party. 

C.  Brown,  a  testator  residing  in  India,  and  who  died  there,  by 
his  will  gave  the  residue  of  his  personal  estate  to  the  plaintiff,  and 
appointed  three  persons,  Cartwright,  Graham,  and  Morine,  executors, 
all  of  whom  were  in  India.     Cartwright  and  Graham  proved  the 


1842. 
May  27,  30. 

VTlORAM, 
V.-C. 

[482] 


(1)  44  R.  R.  113.     Sep  1  Keen,  od'.i. 


(2)  /;/  re  Commern'ai  Bank'  Curjutra^ 
Um  (1870)  L.  R.  5  Ch.  314, 
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BOND  will  in  India,  and  both  of  them  acted  in  the  trusts  of  it  in  that 
GRAHAM,  country,  Morine  renounced.  In  December,  1888,  Graham  accounted 
with  Cartwright  in  respect  of  his  receipts  and  payments  as  executor, 
and  paid  over  to  the  latter  the  balance  owing  to  the  estate  of  the 
testator  upon  that  account,  and  returned  to  England.  In  1840, 
Cartwright  remitted  to  Graham,  in  England,  the  sum  of  181,000 
rupees,  being  part  of  the  testator's  estate ;  and,  soon  after  making 
this  remittance,  Cartwright  died  in  India.  The  bill  prayed  (i),  that 
Graham  might  be  ordered  to  account  for  and  pay  to  the  plaintiff 
the  sum  remitted  to  him  from  India. 

At  the  hearing,   Mr.  Ellison,   for   the  defendant,   Graham, 
[  ♦488  ]       *objected,  that  the  suit  could  not  proceed  in  the  absence  of  a 
personal  representative  of  the  testator  constituted  in   England, 
[and  cited  Twyford  v.  Trail  (2),  Lowry  v.  Fulton  (3)]. 

Mr.  Teedy  and  Mr.  Stinton,  for  the  plaintiff  [cited  Logan  v. 
Fairlie  (4)]. 

[  484  ]  Mr.  Cooper,  and  Mr.  Briffgs,  for  other  parties  interested  in 

the  estate. 

The  Vice-Chancbllor  : 

I  have  no  doubt  on  the  point,  as  a  question  of  regular  practice, 
that  a  personal  representative  of  the  testator  constituted  in  this 
country,  ought  to  be  a  party  to  the  suit.  If  an  executor  or 
administrator  has  so  dealt  with  a  fund,  that  by  reason  of  such 
dealing  it  has  ceased  to  bear  the  character  of  a  legacy  or  share  of 
a  residue,  and  has  assumed  the  character  of  a  trust-fund,  in  a 
sense  different  from  that  in  which  the  executor  or  administrator 
held  it, — if  it  has  been  taken  out  of  the  estate  of  the  testator,  and 
appropriated  to,  or  made  the  property  of,  the  cestui  que  trust,  it 
may  not  be  necessary  that  the  cestui  que  trust  should  bring  before 
the  Court  the  personal  representative  of  the  testator,  in  a  suit  to 
recover  that  part  of  the  estate.  But  if  the  character  of  the  property 
is  unaltered,  and  it  still  remains  part  of  the  testator*s  estate,  I  have 
always  understood  the  rule  of  the  Court  to  be,  that  the  will  which  the 
Court  is  required  to  recognise  as  the  act  of  the  testator  should  be 

(1)  The  prayer  was   iii  fact  more  asking  nothing  further, — no  objection 

extensive,  seeking  an  account  of  the  of  form  being  taken, 
estate  come  to  the  hands  of  Graham,  (2)  40  B.  B.  80  (7  Sim.  92). 

but  it  was  at  the  Bar  limited  to  the  (3)  47  B.  B.  188  (9  Sim.  104). 

relief    above  stated,  and    treated   as  (4)  25  B.  B.  208  (I  My.  &  Cr.  59). 
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aathenticated  in  a  particular  manner, — namely,  by  probate  in  the 
Ecclesiastical  Courts  of  this  country  :  Tyler  v.  Bell  (i). 

The  question  then  is,  whether  this  fund  has  ceased  to  bear  the 
character  of  residue  of  an  estate  unadministered,  and  has  assumed 
the  new  character  of  a  trust-fund,  unconnected  with  the  estate  of 
the  testator.  The  fund  is  in  the  hands  of  the  surviving  executor 
who  proved  the  will  in  India.  This,  though  of  course  not  ♦con- 
clusive (2),  yet  renders  the  proof  of  that  alteration  in  the  nature  of 
the  property  for  which  the  plaintiff  contends  more  difficult,  than  if 
it  had  passed  from  the  hands  of  the  executor  of  the  testator  into 
new  hands.  The  defendant,  the  executor,  insists  that  he  holds  the 
fund  as  executor,  and  the  question  is  therefore  reduced  to  this — 
whether,  on  the  pleadings,  the  plaintiff  can  show  that  the  property 
has  been  altered,  and  that  the  defendant  is  precluded  from  taking 
that  objection  ?  Under  the  circumstances  of  this  case,  the  question 
must  be  determined  by  the  representation  of  the  facts  which  the 
defendant  has  given  in  his  answer. 

(His  Honour  read  several  passages  from  the  answer,  to  the  effect 
that  both  the  defendant  and  the  deceased  executor,  Gartwright,  had 
acted  in  the  trusts  of  the  will,  and  showing  that  the  defendant,  as 
well  as  the  estate  of  Gartwright,  was  still  accountable.) 

Upon  this  answer,  it  is  impossible  to  say  that  the  defendant 
holds  the  fund  as  trustee  and  not  as  executor ;  and  however  I  may 
regret  the  delay  which  will  be  occasioned,  I  can  only  direct  the 
cause  to  stand  over,  in  order  that  the  necessary  probate  or  adminis- 
tration may  be  taken  out.  Under  the  circumstances,  the  costs  up 
to  the  hearing  may  be  costs  in  the  cause. 


Bond 

r. 

G BAH A  Iff. 


[  ••tss  ] 


COOK   V.   FRYER. 

(I  Hare,  498—504;  S.  0.  11  L.  J.  Ch.  284.) 

On  the  proposed  marriage  of  the  infant  daughter  of  one  who  was  nmi 
crnnpM  mentis,  a  petition  was  presented  to  the  Lord  Chancellor,  under  the 
Marriage  Act,  1823  (4  Qeo,  IV.  c.  76),  s.  17,  for  his  consent,  in  order  to 
obtain  a  license.  The  petition  was  referred  to  the  Master ;  and  the  intended 
husband,  by  affidavit,  stated  that  he  had  agreed  to  make  a  certain  settle- 
ment. The  Master  reported  in  favour  of  the  marriage,  and  the  report  was 
confirmed.  The  parties  did  not  avail  themselves  of  the  consent  of  the  Lord 
Chancbllor,  but  shortly  afterwards  married,  under  the  Marriage  Act, 
1836  (6  &  7  Will.  IV.  c.  85),  without  license.    The  settlement  mentioned  in 


(1)2  My.  &  Or.  89,  aud  Twyford  v. 
Trail,  40  R.  B.  80  (7  Sim.  92). 


(2)  See    Phillipo   v.   Munnimjs,    45 
B,  B.  63  (2  My.  &  Cr.  309). 


1842. 

ApHl  28,  29, 

30. 

May  7. 
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B'ryer 


Cook  the  affidavit  was  not  made, — the  parties  having  entered  into  articles  for 

^*  a  different  settlement. 

Held,  that  the  proposal  laid  before  the  Master  amounted  to  a  contract, 
which,  in  the  absence  of  any  settlement  properly  substituted  for  it,  the 
Court  would  enforce. 

Semhle^  it  was  not  incompetent  to  the  parties  before  the  marriage  to  vary 
bonS  fide  the  terms  of  the  contract,  notwithstanding  it  had  been  approved 
by  the  Court. 

Under  the  circumstances,  a  party  named  as  a  trustee  in  the  articles,  but 
who  had  not  acted  or  executed  any  deed  of  trust,  was  allowed  to  sustain  a 
suit  to  carry  the  articles  into  effect. 

In  July,  1838,  on  the  occaBion  of  a  treaty  of  marriage  between 
the  defendants,  Mr.  Fryer,  and  the  daughter  of  Sir  Gregory  Page 
Turner,  a  petition  was  presented  to  the  Lord  Chancellor  praying  a 
declaration  under  the  Act  4  Geo.  IV.  c.  76,  s.  17  (i),  that  the 
[  *499  ]  marriage  was  ''^proper,  the  lady  being  an  infant,  and  her  father 
non  covipoa  mentis.  The  petition  was  referred  to  the  Master,  and 
on  the  24th  of  July,  on  the  part  of  Mr.  Fryer,  a  state  of  facts  and 
affidavit,  signed  by  him^  were  carried  in,  to  the  effect  that  he  had 
agreed  to  pay  or  invest  in  the  names  of  four  trustees  the  sum  of 
20,000Z.,  or  stocks,  funds,  and  securities  to  that  amount,  to  be 
settled  upon  such  trusts  for  the  benefit  of  himself,  his  intended 
wife,  and  the  children  of  the  intended  marriage,  as  should  be 
approved  by  Lady  Turner;  and  had  also  agreed  to  settle,  upon 
similar  trusts,  the  future  property  of  his  intended  wife.  On  the 
2nd  of  August  the  Master  made  his  report,  approving  of  the 
marriage,  and  on  the  4th  of  August  the  report  was  confirmed. 
About  the  same  time  the  draft  of  a  settlement  was  prepared  in 
conformity  with  the  proposal  laid  before  the  Master.    Mr.  Fryer 

(1)  *'That,   in  case    the    father  or  the  Eolls,  or  Vioe-Chancellor  of  Eng- 

fathers  of  the  parties  to  be  married,  or  land,  who  is  and  are  respectively  hereby 

one  of  them  so  under  age  as  aforesaid,  empowered    to    proceed    upon    such 

shall    be    7wn  compos  mentis,   or  the  petition  in  a  summary  way;  and,  in 

guardian    or    guardians,    mother    or  case     the    marriage    proposed   shall, 

mothers,  or  any  of  them,  whose  con-  upon  examination,  appear  to  be  proper, 

sent  is  made  necessary  as  aforesaid  to  the    said  Lord   Chancellor,  Lord 

the  marriage  of  such  parties,  shall  be  Keeper,  or  Lords  Commissioners  of 

non  compos  mentis,  or  in  parts  beyond  the  Great  Seal  for  the  time  being, 

the  seas,  or  shall  unreasonably  or  from  Master   of   the    Rolls    or   Vice- 

undue  motives  refuse  or  withhold  his  Chancellor,  shall  judicially  declare 

or  their  consent  to  a  proper  marriage,  the  same  to  be  so ;  and  such  judicial 

then  it  shall  and  may  be  lawful  for  any  declaration  shall  be  deemed  and  taken 

person  desirous  of  marrying,  in  any  of  to  be  as  good  and  effectual,  to  all 

the  befoi^  mentioned  cases,  to  apply  intents  and  purposes,  as  if  the  father, 

by  petition  to  the  Lord  Chancellor,  guardian  or  guardians,  or  mother  of 

Lord  Keeper,  or  the  Lords  Commis-  the  person  sopetitioning,  had  consented 

sioners  of  the  Great  Seal    of    Great  to  such  marriage." 
Britain  for  the  time  being,  Master  of 
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subsequently  desired  to  alter  the  proposed  settlement,  by  making  Cook 
it  to  comprise  certain  freehold  premises,  rent-charges,  leases  for  frteb. 
lives,  and  other  property,  instead  of  the  said  sum  of  20,000/.,  but 
exceeding  that  sum  in  value.  To  avoid  the  necessity  of  a  second 
application  to  the  Court  founded  upon  the  new  proposal,  it  was 
arranged  between  the  parties,  that  the  marriage  should  take 
place  by  banns  or  otherwise  without  license,  thereby  rendering  it 
unnecessary  to  obtain  the  sanction  of  the  Court.  Instructions  were 
given  to  other  solicitors,  by  whom  the  draft  settlement  was  altered 
in  conformity  with  the  substituted  proposal ;  and  on  the  22nd  of 
August,  1838,  the  marriage  took  place,  at  Southampton,  under  the 
provisions  of  the  6  &  7  Will.  IV.  c.  85,  without  license. 

The  plaintiff  had,  prior  to  the  making  of  the  first  draft  of 
settlement,  been  applied  to  and  consented  to  become  a  trustee, 
and  he  was  made  a  party  as  such  trustee  in  that,  and  also  in  the 
substituted  draft ;  but  he  did  not  *execute  any  instrument  indi-  [  *^^  ] 
eating  his  acceptance  of  the  trusts ;  and  he  was  ignorant  of  the 
alteration  of  the  settlement  until  informed  of  it  by  the  solicitors  of 
Mr.  Fryer,  in  October,  1888. 

The  settlement  existing  only  in  articles,  and  some  correspondence 
having  taken  place  on  the  proper  mode  of  completing  it,  the  plaintiff 
instituted  this  suit,  which  was  against  Mr.  and  Mrs.  Fryer,  and 
prayed,  in  the  alternative,  that  the  agreement  stated  in  the 
proposals  laid  before  the  Master,  or  the  substituted  agreement 
entered  into  before  the  marriage,  might  be  performed. 

Mr.  James  Russell^  and  Mr.  Daniell,  for  the  plaintiff,  said  that, 
he  being  named  in  the  original  articles  as  a  trustee  and  having 
consented  to  accept  the  trust,  it  was  his  duty  to  require  the  agree- 
ment for  a  settlement  to  be  performed ;  that  the  second  settlement 
might  be  taken  as  additional  to,  but  could  not  be  accepted  in  sub- 
stitution of  the  first,  and  as  a  performance  of  the  contract,  without 
the  sanction  of  the  Court :  Luders  v.  Anstey  (i). 

Mr.  I'eed,  and  Mr.  JVillcock,  for  the  defendant  Mr.  Fryer : 

There  is  no  equity  to  sustain  the  suit;  for,  first,  there  is  no 
contract  in  writing  signed  by  the  party  to  be  charged  therewith, 
and  therefore  the  statute  is  an  answer  to  the  bill.  Secondly,  the 
husband  did  not  avail  himself  of  the  declaration  of  the  propriety  of 
the  marriage,  which  was  the  object  of  the  petition  and  Master's 

(1)  4  R.  R.  276  (4  Vee.  501). 
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Cook  report,  and  the  whole  of  that  proceeding  mast  be  regarded  as  a 
Fbyeb.  nullity.  The  only  contract  is  that  which  is  contained  in  the  second 
r  *50i  ]  draft  of  settlement.  Thirdly,  *the  plaintiff,  althoagh  named  in  the 
draft  as  a  trustee  of  the  latter  settlement,  has  never  been  con- 
stituted such  trustee  in  any  deed  or  by  any  act,  and  he  has  never 
accepted  the  trusts  of  it:  his  nomination  is,  therefore,  nothing 
more  than  an  intention  which  was  entertained  by  the  parties  to  the 
settlement,  and  which  they  may  revoke  by  naming  another  person 
in  the  instrument ;  and  the  mere  intention  to  appoint  the  plaintiff 
as  a  trustee  does  not  give  him  a  right  to  sue.  The  defendant  had 
always  been  ready  to  perform  the  agreement  contained  in  the  second 
draft,  and  therefore,  in  that  respect,  the  suit  was  unnecessary. 

Mr,  Sharpe,  for  the  defendant  Mrs.  Fryer,  insisted  on  similar 
objections  to  the  suit. 

The  Vicb-Chancbllor  : 

I  cannot  accede  to  the  argument  that  Mr.  Fryer  was  not  bound 
by  the  proposal  carried  into  the  Master's  office  on  his  behalf.  Let 
the  case  be  supposed  of  a  person  who  had  obtained  the  consent  of 
a  father  to  a  marriage  with  his  daughter,  and  signed  an  agreement 
to  make  a  settlement,  and  who  afterwards  privately  procured  the 
celebration  of  the  marriage  by  banns.  The  Court  would  not  allow 
him  to  say  that  he  had  married  under  a  different  agreement, 
without  the  father's  consent,  and  therefore  that  he  was  not  bound 
by  the  settlement  he  had  originally  proposed  for  the  purpose  of 
obtaining  that  consent.  There  can  be  no  substantial  difference 
between  the  case  of  a  party  making  the  representation  to  the  Court 
that  he  was  willing  to  enter  into  a  certain  contract,  and  the  same 
party  making  a  similar  proposal  out  of  Court.  The  Statute  of 
I  •502  ]  Frauds  requires  evidence  in  ♦writing  of  the  contract,  and  if,  upon 
the  marriage,  there  was  a  contract  in  writing,  it  cannot  be  of  less 
force  because  it  was  carried  into  the  Court  of  Chancery  and  made 
the  ground  of  an  application  to  the  Great  Seal. 

It  is  impossible  to  deny  that  that  which  took  place  in  the 
Master's  office  was  a  contract  with  the  Court.  A  marriage  being 
in  contemplation,  application  was  made  to  the  Lord  Chancellor  for 
his  consent ;  and  it  was  referred  to  the  Master  to  inquire  if  it  was 
a  proper  marriage.  The  person  about  to  be  married  then  carried 
into  the  Master's  office  a  state  of  facts,  supported  by  affidavit,  which 
was  signed  by  himself,  in  which  he  stated,  that  he  had  agreed  to 
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make  a  certain  settlement  if  the  marriage  took  place.  Supposing  Cook 
nothing  more  was  done  on  the  sabject  of  the  settlement,  and  a  fbybr. 
marriage  had  followed,  I  have  not  the  least  doubt  that,  in  favour  of 
the  issue  of  the  marriage,  this  Court  would  have  said  that,  under 
such  circumstances,  there  was  an.  agreement  in  writing  sufficient 
to  satisfy  the  Statute  of  Frauds,  and  there  being  that  agreement  the 
defendant  could  not  say  that,  because  he  had  been  married  by 
banns  and  not  by  license,  the  agreement  was  a  nullity.  The 
suggestion  is,  not  that  the  agreement  is  made  in  consideration  of 
marriage  by  license,  but  in  consideration  of  marriage  generally; 
and  it  is  laid  before  the  Lord  Chancellor  as  a  foundation  for  him 
to  consider  whether  the  marriage  was  proper,  without  reference  to 
the  manner  of  celebration. 

The  next  point  is,  whether  the  second  articles  are  to  be  considered 
as  an  addition  to,  or  as  a  substitution  for,  the  first  proposals.  It  is 
impossible  to  read  the  pleadings  in  the  cause  without  seeing  that 
the  second  articles  are  represented  as  a  substitution,  and  nothing 
else.  They  are  either  to  be  rejected  altogether,  on  the  ground 
*that  the  first  proposals  are  conclusive ;  or,  if  adopted,  they  are  to  [  *503  ] 
be  adopted  at  the  sacrifice  of  the  first  proposals.  The  whole 
statement  is,  that,  after  the  first  proposal  was  made,  it  was  con- 
sidered more  convenient  to  Mr.  Fryer,  and  more  beneficial  to  the 
family,  that,  instead  of  settling  the  20,000/.,  he  should  settle  what 
was  iRTorth  more  than  20,000/.  There  had  been  drafts  prepared  by 
the  solicitor, — those  drafts  were  altered  with  a  view  to  substitute 
one  property  for  another.  The  papers  were  before  counsel,  by 
whose  advice  the  drafts  originally  prepared  were  altered ;  and  upon 
the  altered  articles  it  was  that  the  second  settlement  was  founded. 
The  whole  case  therefore,  as  regarded  the  dififerent  proposals,  was, 
not  to  make  the  second  an  addition  to  the  first,  but  to  alter  the 
first  so  as  to  make  it  conformable  to  the  altered  views  of  the  parties. 

The  marriage  having  ultimately  taken  place  without  license,  the 
question  is,  whether  it  was  competent  to  the  parties  to  vary  the 
proposal  ?  If  there  had  been  no  application  to  the  Lord  Chancellor, 
and  Lady  Turner  acting  on  behalf  of  her  daughter  had  come  to  an 
agreement  with  Mr.  Fryer  for  a  settlement,  I  do  not  say  that,  before 
the  marriage  took  place.  Lady  Turner  and  Mr.  Fryer  might  not 
have  varied  the  terms  of  that  agreement.  If  they  had  varied  them, 
and  the  marriage  had  afterwards  taken  place  on  the  faith  of  the 
altered  proposals,  the  altered  proposals  would  certainly  have  been 
binding,  if  the  first  were  avoided ;  and  the  question  then  is,  whether 
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Cook  report,  and  the  whole  of  that  proceeding  must  be  regarded  as  a 
Fbyeb.  nullity.  The  only  contract  is  that  which  is  contained  in  the  second 
r  •ooi  ]  draft  of  settlement.  Thirdly,  *the  plaintiff,  although  named  in  the 
draft  as  a  trustee  of  the  latter  settlement,  has  never  been  con- 
stituted such  trustee  in  any  deed  or  by  any  act,  and  he  has  never 
accepted  the  trusts  of  it:  his  nomination  is,  therefore,  nothing 
more  than  an  intention  which  was  entertained  by  the  parties  to  the 
settlement,  and  which  they  may  revoke  by  naming  another  person 
in  the  instrument ;  and  the  mere  intention  to  appoint  the  plaintiff 
as  a  trustee  does  not  give  him  a  right  to  sue.  The  defendant  had 
always  been  ready  to  perform  the  agreement  contained  in  the  second 
draft,  and  therefore,  in  that  respect,  the  suit  was  unnecessary. 

Mr.  Sharpe,  for  the  defendant  Mrs.  Fryer,  insisted  on  similar 
objections  to  the  suit. 

The  Vicb-Chancbllor  : 

I  cannot  accede  to  the  argument  that  Mr.  Fryer  was  not  bound 
by  the  proposal  carried  into  the  Master's  office  on  his  behalf.  Let 
the  case  be  supposed  of  a  person  who  had  obtained  the  consent  of 
a  father  to  a  marriage  with  his  daughter,  and  signed  an  agreement 
to  make  a  settlement,  and  who  afterwards  privately  procured  the 
celebration  of  the  marriage  by  banns.  The  Court  would  not  allow 
him  to  say  that  he  had  married  under  a  different  agreement, 
without  the  father's  consent,  and  therefore  that  he  was  not  bound 
by  the  settlement  he  had  originally  proposed  for  the  purpose  of 
obtaining  that  consent.  There  can  be  no  substantial  difference 
between  the  case  of  a  party  making  the  representation  to  the  Court 
that  he  was  willing  to  enter  into  a  certain  contract,  and  the  same 
party  making  a  similar  proposal  out  of  Court.  The  Statute  of 
\  •502  ]  Frauds  requires  evidence  in  *writing  of  the  contract,  and  if,  upon 
the  marriage,  there  was  a  contract  in  writing,  it  cannot  be  of  less 
force  because  it  was  carried  into  the  Court  of  Chancery  and  made 
the  ground  of  an  application  to  the  Great  Seal. 

It  is  impossible  to  deny  that  that  which  took  place  in  the 
Master's  office  was  a  contract  with  the  Court.  A  marriage  being 
in  contemplation,  application  was  made  to  the  Lord  Chancellor  for 
his  consent ;  and  it  was  referred  to  the  Master  to  inquire  if  it  was 
a  proper  marriage.  The  person  about  to  be  married  then  carried 
into  the  Master's  office  a  state  of  facts,  supported  by  affidavit,  which 
was  signed  by  himself,  in  which  he  stated,  that  he  had  agreed  to 
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make  a  certain  settlement  if  the  marriage  took  place.  Supposing  Cook 
nothing  more  was  done  on  the  sabject  of  the  settlement,  and  a  fbyer. 
marriage  had  followed,  I  have  not  the  least  doubt  that,  in  favour  of 
the  issue  of  the  marriage,  this  Court  would  have  said  that,  under 
such  circumstances,  there  was  an.  agreement  in  writing  sufficient 
to  satisfy  the  Statute  of  Frauds,  and  there  being  that  agreement  the 
defendant  could  not  say  that,  because  he  had  been  married  by 
banns  and  not  by  license,  the  agreement  was  a  nullity.  The 
suggestion  is,  not  that  the  agreement  is  made  in  consideration  of 
marriage  by  license,  but  in  consideration  of  marriage  generally; 
and  it  is  laid  before  the  Lord  Chancellor  as  a  foundation  for  him 
to  consider  whether  the  marriage  was  proper,  without  reference  to 
the  manner  of  celebration. 

The.next  point  is,  whether  the  second  articles  are  to  be  considered 
as  an  addition  to,  or  as  a  substitution  for,  the  first  proposals.  It  is 
impossible  to  read  the  pleadings  in  the  cause  without  seeing  that 
the  second  articles  are  represented  as  a  substitution,  and  nothing 
else.  They  are  either  to  be  rejected  altogether,  on  the  ground 
*that  the  first  proposals  are  conclusive ;  or,  if  adopted,  they  are  to  [  *503  ] 
be  adopted  at  the  sacrifice  of  the  first  proposals.  The  whole 
statement  is,  that,  after  the  first  proposal  was  made,  it  was  con- 
sidered more  convenient  to  Mr.  Fryer,  and  more  beneficial  to  the 
family,  that,  instead  of  settling  the  20,000/.,  he  should  settle  what 
was  worth  more  than  20,000f.  There  had  been  drafts  prepared  by 
the  solicitor, — those  drafts  were  altered  with  a  view  to  substitute 
one  property  for  another.  The  papers  were  before  counsel,  by 
whose  advice  the  drafts  originally  prepared  were  altered;  and  upon 
the  altered  articles  it  was  that  the  second  settlement  was  founded. 
The  whole  case  therefore,  as  regarded  the  different  proposals,  was, 
not  to  make  the  second  an  addition  to  the  first,  but  to  alter  the 
first  so  as  to  make  it  conformable  to  the  altered  views  of  the  parties. 

The  marriage  having  ultimately  taken  place  without  license,  the 
question  is,  whether  it  was  competent  to  the  parties  to  vary  the 
proposal  ?  If  there  had  been  no  application  to  the  Lord  Chancellor, 
and  Lady  Turner  acting  on  behalf  of  her  daughter  had  come  to  an 
agreement  with  Mr.  Fryer  for  a  settlement,  I  do  not  say  that,  before 
the  marriage  took  place.  Lady  Turner  and  Mr.  Fryer  might  not 
have  varied  the  terms  of  that  agreement.  If  they  had  varied  them, 
and  the  marriage  had  afterwards  taken  place  on  the  faith  of  the 
altered  proposals,  the  altered  proposals  would  certainly  have  been 
binding,  if  the  first  were  avoided ;  and  the  question  then  is,  whether 
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the  circumstance  that  the  proposals  were  altered,  and  that  alteration 
was  not  confirmed  by  the  Court,  can  vary  the  case  ? 

In  order  that  the  Court  may  arrive  at  a  conclusion  on  these 
questions,  the  facts  stated  in  the  answers  may  be  taken  to  be  true, 
so  far  as  the  plaintiff  and  the  defendants  *are  concerned,  who  have 
brought  forward  the  case  upon  bill  and  answer ;  but  I  cannot 
assume  the  facts  to  be  as  stated,  so  as  to  bmd  the  interests  of  the 
unborn  children  of  the  marriage. 

It  was  however  said,  that  whatever  the  equities  of  the  parties 
who  should  claim  under  the  settlement  might  be,  the  plaintiff  was 
not  a  trustee,  and  could  not  sustain  the  suit.  Upon  reading  the 
correspondence  between  the  plaintiff  and  the  defendants,  and  then* 
solicitors,  I  think  it  is  not  competent  to  the  defendants  to  raise 
that  objection.  (His  Honour  read  several  passages  in  the  letters, 
showing  the  recognition  of  the  plaintiff  as  trustee,  and  his  accept- 
ance of  the  trust.)  It  is  impossible  to  say,  that  there  was  no 
such  acceptance  of  the  trust  as  to  authorize  the  plaintiff  in  this 
suit  to  call  upon  the  defendants  to  execute  the  articles. 

There  is  at  present,  as  it  is  alleged,  no  issue  of  the  marriage ; 
and  there  is  no  reasonable  doubt  that  the  second  proposals  are  more 
beneficial  to  these  parties ;  if  all  the  parties  to  this  suit  consent, 
an  enquiry  may  be  directed  in  this  suit,  whether  it  would  be  proper 
and  for  their  benefit,  that  the  second  articles  should  be  confirmed  ; 
but  if  this  be  not  consented  to,  the  only  order  I  can  make  is,  that 
it  be  referred  to  the  Master  to  enquire  under  what  circumstances 
the  second  articles  were  entered  into,  with  liberty  to  report  specially. 


1842. 
May  7. 

WiGEAM, 
V.-C. 

[  505  ] 


GWYTHEE  V.   ALLEN. 

(1  Hare,  505—507.) 

Uuder  a  direction  by  will  to  accumulate  and  lay  out  a  certain  sum  of 
money  in  the  purchase  of  land  to  be  settled  to  uses  thereby  declared,  the 
costs  of  the  investment  are  to  paid  out  of  the  particular  stim  directed  to  bo 
invested. 

Lord  Milford,  by  his  will,  dated  in  1820,  directed  that  the 
trustees  thereby  named  should  stand  possessed  of  the  residue  of  his 
personal  estate  therein  mentioned,  and  of  and  in  the  rents  and 
profits  of  his  real  estate  during  the  several  estates  and  interests 
thereinbefore  limited  to  them,  until  the  plaintiff,  and  the  other  per- 
sons therein  named,  should  respectively  attain  their  ages  of  twenty- 
one  years,  upon  trust  from  time  to  time  to  invest  and  accumulate 
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the  same  respectively,  and  the  interest  and  annual  produce  thereof ;  gwytaeb 
and  when  and  as  soon  as  the  said  trust-monies,  stocks,  funds,  and  allbk. 
securities  should  accumulate  and  amount  in  the  whole  to  the  sum 
of  20,000L,  upon  trust  that  his  said  trustees  should  convert  into 
money  all  the  said  stocks,  funds,  and  securities,  and  invest  the  same 
in  the  purchase  of  lands  or  hereditaments  of  an  estate  of  inherit- 
ance in  fee-simple  in  possession,  to  be  situate  somewhere  in  the 
county  of  Pembroke,  and  should  convey,  settle,  and  assure  such 
lands  or  hereditaments  as  might  be  so  purchased  to  the  same  uses* 
upon  and  for  such  and  the  same  trusts,  intents,  and  purposes  as 
were  thereinbefore  limited  or  declared  of  the  real  estate  therein- 
before devised;  and,  upon  further  trust,  that  his  said  trustees 
should  pay  the  surplus  of  the  said  trust-monies,  stocks,  funds,  and 
securities,  (if  any),  after  the  said  last-mentioned  investment,  unto 
the  person  who,  at  ihm  time  of  investment,  should  be  entitled  to  a 
freehold  estate  of  and  in  his  said  lands,  hereditaments,  and  real 
estate  last  thereinbefore  devised,  and  should  pay  the  rents  and 
profits  of  his  said  real  estate,  which  should  be  received  by  his  said 
trustees  after  the  said  last-mentioned  investment,  by  virtue  "^of  the  [  *^^^  ] 
said  limitations  to  them,  until  the  plaintiff,  and  the  other  persons 
therein  named,  should  respectively  attain  the  age  of  twenty-five 
years,  unto  the  persons  who  should  become  entitled  to  the  possession 
of  his  said  real  estate,  or  any  part  thereof,  under  the  limitations 
contained  in  that  his  will,  immediately  after  the  determination  of 
the  estate,  by  virtue  whereof  the  same  rents  and  profits  should  be 
received  by  the  said  trustees. 

The  sum  of  2O,O0OZ.  having  been  accumulated,  the  trustees 
invested  18,765Z.  Ss.  in  the  purchase  of  real  estate,  and  this  sum, 
with  1,284/.  178.,  the  costs  and  expenses  incidental  to  the  invest- 
ment, exhausted  the  20,000/.  The  trustees  desired  the  sanction  of 
the  Court  to  this  disposition  of  the  fund ;  and  the  bill  was  filed  by 
the  plaintiff  claiming  to  have  the  full  sum  of  20,000/.  invested,  and 
the  costs  of  the  investment  paid  out  of  the  general  personal  estate, 
which  was  ample. 

Mr.  Pole,  for  the  plaintiff,  said,  that  the  parties  entitled  under 
the  gift  of  the  surplus  could  only  take  such  surplus  after  20,000/. 
had  actually  been  invested,  which  had  not  been  done. 

Mr.  Sharpe,  contra : 
If  the  value  of  the  land  to  be  purchased  had  been  specified,  the 
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costs  must  have  been  paid  besides ;  but  where  the  sum  to  be 
invested  is  named,  it  cannot  be  enlarged.  The  purchase  of  lands, 
of  necessity,  involves  expense^  and  must  diminish  the  fund  so 
applied.  When  the  20,0002.  was  accumulated,  the  tenant  for  life 
might  immediately  have  demanded  his  surplus. 

Mr.  RomiUy^  for  the  trustees* 

The  Yice-Ghakcbllor  said,  that  the  20,000/.  was  the  extent  of 
the  gift  for  the  purpose  of  the  investment,  and  the  costs  of  the 
investment  must  be  paid  out  of  that  sum. 

The  costs  of  the  suit  were  ordered  to  be  paid  out  of  the  general 
personal  estate. 


1842. 

May  24,  31. 
June  2. 

WlORAM, 
V.-C. 

On  Appeal. 

July  16. 
^oe,  10,17. 

184S. 
AW.  7. 

Lord 

Lyndhuhst, 

L.C. 

[507] 


[  •oOS  ] 


SMITH  V.  DUKE  of  BEAUFORT. 

(1  Hai-e,  507—527 ;  aifd*  1  Ph.  209—222;  S.  C.  13  L.  J.  Ch.  33.) 

An  admission  in  the  answer  to  a  bill  of  discover}',  that  the  defendant 
possessed  documents  specified  in  a  schedule  wholly  or  in  part  relating  to  the 
matters  mentioned  in  the  bill,  not  accompanied  by  a  precise  denial  of  a 
precise  case  which  the  bill  specifically  charged,  or  by  a  denial  that  the 
documents  related  to  that  case,  held  to  entitle  the  plaintiff  to  the  inspection 
of  all  the  docimients  in  the  schedule  which  might  be  evidence  on  the  case 
so  specifically  charged,  although  the  defendant  said  they  were  the  evidences 
of  his  own  title. 

The  Duke  of  Beaufort  brought  an  action,  at  law,  against  the 
plaintifif  (i) :  the  declaration  therein  alleged  that  the  plaintiff  was, 
on  the  Ist  of  November,  1840,  indebted  to  the  Duke  in  1,OOOZ.,  for 
divers  customs,  duties,  tolls,  and  sums  of  money  due  and  of  right 
payable  by  the  plaintiff  to  the  Duke,  upon  and  for  divers  coals, 
before  then  raised  and  gotten  by  the  plaintiff,  within  and  from  the 
Duke's  manor  and  seignory  of  Kilvey,  in  the  county  of  Glamorgan, 
and  before  then  carried  through  the  said  manor  and  seignory,  and  sold 
and  exported  to  sea  over  Swansea  bar.  And  for  divers  other  customs, 
duties,  tolls,  and  sums  of  money  before  then  due  and  of  right  pay- 
able and  renderable  by  the  plaintiff  to  the  Duke,  upon  and  for 
divers  other  coals  before  then  raised,  gotten,  and  taken  by  the 
plaintiff  within  and  from  the  Duke's  manor  and  seignory,  and  for 
divers  other  sums  of  money  due  and  of  right  payable  and  renderable 
by  the  plaintiff  to  the  Duke  as  the  owner  of  the  manor,  for  certain 
other  customs,  duties,  tolls,  and  customary  payments,  before  then  due 
and  of  right  payable  and  renderable  ♦by  the  plaintiff  to  the  Duke, 

(1)  The  word  "plaintiff,"  where  no  other  description  is  added,  refers  to  the 
plaintiff  in  equity. 
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as  such  owner  of  the  manor.     The  plaintiff  pleaded  the  general 
issue,  and  issue  was  joined. 

The  plaintiff  filed  his  bill  of  discovery,  stating  his  title  as  lessee, 

under  Lord  Jersey,  of  the  Lansamlet  colliery,  with  the  free  use  of 

the  coal  bank  at  White  Bock,  and  of  the  dock  there  for  ships  and 

vessels  to  load  and  unload,  and  his  possession  of  the  same  since 

April,  1888 ;  and  also  stating  his  title  as  lessee  of  Old  Church  Pit 

colliery,  and  his  possession  thereof  since  August,  1888,  both  of 

which  collieries  were  within  the  said  manor ;  and  alleging  that  the 

river  Tawe  had  been  from  time  immemorial  a  public  navigable 

river,  free  of  tolls  except  such  as  were  payable  to  the  trustees  of 

Swansea  harbour,  under  the  Acts  relating  thereto, — that  the  coal 

worked  by  him  from  the  said  collieries  was  brought  to  a  wharf  on 

the  left  bank  of  the  Tawe,  and  the  greater  part  of  it  was  sold  to 

masters  of  vessels  resorting  thereto  for  that  purpose,  who  departed 

therewith,  but  the  plaintiff  was  not  himself  a  shipper  or  exporter 

of  coal :  that  the  wharf  was  made  by  a  prior  lessee,  under  whom 

the  plaintiff  derived  his  title,  in  conformity  wrth  the  powers  of  his 

lease ;    that  under  an  alleged  custom,  the  Duke,  as  lord  of  the 

manor  of  Kilvey,  claimed  4d,  for  every  wey  of  coal  raised  and 

gotten  within  and   from  the  manor  and   seignory  of  Kilvey  and 

carried  through  the  manor  and  seignory,  and  sold  and  exported 

to  sea  over  Swansea  bar ;  and  that  under  such  alleged  custom  the 

said  action  was  brought. 

The  plaintiff  charged  that  the  alleged  customary  payment  began 
to  be  made  at  a  time  subsequent  to  the  reign  of  King  Bichard  the 
First,  and  that  coal  was  first  raised  within  the  manor,  and  first 
exported  to  sea  therefrom  *over  Swansea  bar,  many  years  after 
that  reign :  that  the  wey  of  coals,  upon  which  the  alleged  customary 
paj'ment  of  4rf.  had  been  made,  had  been  sometimes  a  wey  of  144 
bushels,  and  at  other  times  of  216  bushels,  and  had  sometimes 
been  reckoned  upon  forty-eight  bags,  and  at  other  times  upon 
ninety-two  bags  to  the  wey :  that  the  next  immediate  predecessor 
in  title  of  the  Duke  had  claimed  the  manor  and  seignory  in  like 
manner  and  by  the  like  title  as  the  Duke,  and  that  his  said  pre- 
decessor appointed  Lord  Fitzroy  Somerset,  and  Earl  Granville, 
executors  of  his  will,  and  such  executors,  in  November,  1888,  filed 
their  bill  against  the  plaintiff  for  the  recovery  of  the  alleged  arrears 
of  the  said  customary  payment ;  and  by  such  bill  the  custom  was 
laid  in  the  terms  following :  viz. — that  from  the  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  there  had  been,  and 
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of  right  ought  to  be,  paid  and  payable  to  the  lord  or  lords,  lady  or 
ladies,  of  the  manor  of  Eilvey,  for  the  time  being,  and  as  such  lord 
to  the  said  late  Duke,  during  his  lifetime,  for  every  wey  of  coal 
raised  and  gotten  within,  from,  out  of,  or  under  the  manor  of 
Kilvey,  or  any  part  thereof,  and  shipped  to  sea  over  Swansea  bar, 
and  for  the  ways  and  places  to  lay^it  down  by  the  water  side,  and 
for  the  liberties  of  the  river,  the  sum  of  id. :  that  the  plaintiff,  by 
his  answer  to  the  said  bill,  stated  that  he  did  not  himself  ship  or 
transport  coal  over  Swansea  bar,  but  sold  the  same  at  his  wharf ; 
and  that,  thereupon,  the  said  executors  of  the  late  Duke  amended 
their  bill,  and  claimed  the  said  customary  payment  as  being  due 
in  respect  of  coals  sold  to  sea  over  Swansea  bar. 

The  bill  charged  that  there  was  a  document  bearing  date  the 
27th  of  September,  1686,  in  the  possession  or  custody  of  the  Duke 
or  in  his  muniment  room  at  Badminton,  purporting  to  be  a  survey 
or  copy  of  a  survey  *of  the  manor  of  Kilvey,  wherein  the  alleged 
custom  is  entered,  as,  "  for  every  wey  of  coal  wrought  within  the 
manor,  and  sold  to  sea,  and  for  the  ways  and  places  to  lay  it  down 
by  the  water  side,  and  for  the  liberties  of  the  river,  the  sum  of  4r/., 
after  the  rate  of  16d.  for  every  last."  And  that  the  Duke  had  other 
surveys,  inquisitions,  books  and  documents  showing  the  terms,  or 
supposed  terms  of  the  alleged  custom.  That  the  alleged  right  of 
the  Duke  to  the  water  channel  and  soil  of  the  river  Tawe,  and  to 
the  port  and  harbour  of  Swansea,  and  the  soil  thereof,  and  to  the 
admiralty  of  the  seas,  bays,  havens,  ports,  and  rivers  within  or 
bordering  or  surrounding  the  port  and  harbour  of  Swansea,  are  not 
nor  are  any  of  such  alleged  rights  appurtenant  to  the  manor  or 
seignory  of  Kilvey. 

The  bill  charged  that  the  alleged  customary  payment  of  id. 
originated  in  some  compromise  of  disputed  rights  of  very  limited 
local  extent,  not  comprehending  the  said  collieries  ;  or  in  the  grant 
or  allowance  of  some  easement  or  wayleave  now  expired,  made  by 
the  predecessors  of  the  Duke,  for  the  transit,  deposit  or  exportation 
of  coal,  or  otherwise  in  relation  thereto ;  and  that,  although  the 
alleged  custom  had  been  sometimes  laid  as  providing,  by  way  of 
easement,  ways  and  places  to  lay  down  the  coal  by  the  water  side, 
yet  some  or  one  of  the  Duke*s  predecessors  had  sometimes  made  a 
special  bargain,  and  received  a  special  compensation  for  such  ways 
and  places,  and  that,  by  an  indenture  of  lease  dated  the  8th  of 
December,  1750,  the  then  Duke  of  Beaufort,  in  consideration  of  a 
yearly  rent,  granted  for  a  term  of  ninety-nine  years,  unto  Cbauncey 
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Townsend,  his  executors,  &c.,  (through  whom  the  plaintiff  derived 
title),  power  to  dig,  trench,  and  use  all  other  lawful  ways  and  means 
for  making,  laying  down,  and  carrying  on  such  waggon  *way8, 
streets,  and  passages,  along,  across,  and  over  all  the  highways  and 
waters  within  the  manor  and  lordship  royal  of  Kilvey,  and  upon 
and  over  the  closes  therein  mentioned,  as  should  be  useful,  neces- 
sary, and  convenient  for  the  carrying  of  all  such  coal  and  culm  as 
should  from  time  to  time  be  wrought,  raised,  and  landed  from,  in, 
out  of,  and  under  the  lands  therein  mentioned,  (including  the  said 
collieries),  to  the  river  side,  and  for  the  carrying  back  of  materials 
as  therein  mentioned :  and  for  that  purpose  did  thereby  grant  to 
the  said  C.  Townsend,  his  executors,  &c.,  power  to  enclose,  fence 
in,  and  ditch  any  part  of  the  said  lands  not  exceeding  thirty-six 
feet  in  breadth,  making  satisfaction  to  the  occupiers  as  therein 
mentioned ;  and  did  also  grant  to  the  said  C.  Townsend,  his 
executors,  &c.,  power  to  erect,  build,  and  make  any  wharf  or 
wharfs,  quay  or  quays,  in,  at,  or  near  the  sides  of  the  banks  of  the 
river  Tawe,  for  the  shipping  of  the  said  coals  and  culm,  so  that  no 
damage  or  prejudice  were  done  to  the  navigation  of  the  river,  and 
reserving  and  paying  to  the  Duke,  his  heirs  and  assigns,  all  such 
customary  dues  and  payments  as  were  and  should,  from  time  to 
time,  become  due  and  payable  unto  him  and  them  as  lord  of  the 
said  manors  or  lordship  royal.  And  that,  by  an  indenture  dated 
the  22nd  of  February,  1788,  the  then  Duke  of  Beaufort  granted, 
for  a  term  of  sixty-eight  years,  unto  Lord  Vernon,  his  executors, 
4&c.,  certain  lands  therein  mentioned,  with  power  to  make  a 
navigable  canal  through  them,  for  the  carriage  of  coals  from  the 
coal  works,  under  the  estate  of  Lord  Vernon  in  Lansamlet,  and  to 
dig  a  basin  for  barges  and  lighters,  and  make  a  wharf  and  bank 
for  the  landing  and  shipping  of  coals  and  other  things.  Lord 
Vernon,  his  executors,  &c.,  paying  such  rent  as  therein  reserved ; 
the  said  indenture  containing  no  reference,  saving,  or  reservation 
in  respect  of  the  alleged  customary  payment  of  4d. 

The  bill  charged  that  the  Duke  did  no!;  afford  any  easement  to 
the  plaintiff  with  respect  to  the  said  coal,  and  that  the  Duke  was 
not,  in  fact,  seised  or  possessed  of  the  banks  of  the  river,  or  of 
ways  or  places  to  lay  down  coal  at  the  place  where  the  coal  of  the 
plaintiff  was  shipped ;  nor  was  the  Duke,  as  lord  of  the  manor  of 
Kilvey,  exclusively  possessed  of  the  banks  of  the  river  generally,  or 
of  any  rights  or  authorities  over  the  river,  for  the  banks  thereof 
were  the  property  of  various  individual  proprietors :  that  the  port 
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Smith  and  harbour  of  Swansea  was  not  repaired  or  kept  np  by  the  Dake, 
Duke  of  but  the  same  was  done  under  several  Acts  of  Parliament,  and  the 
Beaufort,  ^laim  of  4d.  had  never  been  made  in  respect  of  coal  raised  in  the 
manor  of  Swansea  and  shipped  from  the  right  or  Swansea  bank  of 
the  Tawe ;  and  that  the  claim  of  4d,  per  wey  had  sometimes  been 
made  in  respect  of  coal  carried  through  the  manor  and  so  sold  and 
exported  to  sea,  but  not  raised  within  the  manor. 

The  bill  charged  that  the  Duke  had  in  his  custody  or  power,  or 
there  were  in  his  muniment  room  at  Badminton,  various  deeds, 
instruments,  inquisitions,  sur\*eys,  cases,  opinions,  books,  accounts, 
and  other  documents  relating  to  the  said  matters,  whereby  the 
truth  thereof  would  appear,  and  prayed,  in  the  usual  form,  that  he 
might  set  forth  a  list  of  the  same. 

The  Duke,  by  his  answer,  stated  that  he  was  seised  of  or  entitled 
to  divers  honours,  seignories,  manors,  or  lordships,  lands,  tene- 
ments, and  other  hereditaments  in  the  county  of  Glamorgan,  with 
their  rights,  royalties,  members  and  appurtenances,  as  tenant  for 
life,  and  amongst  others  he  was  seised  of  or  entitled  to  the  borough, 
castle  and  manor  of  Swansea,  and  the  liberties  thereof,  and  the 
[  *5in  ]  seignory,  manor,  or  lordship  of  Kilvey,  with  the  rights,  *royalties, 
franchises,  members  and  appurtenances  thereunto  belonging ;  and 
his  son,  the  Marquis  of  Worcester,  was  the  first  expectant  tenant 
in  tail  of  the  same :  that  the  lands  and  hereditaments  which 
constitute  the  said  seignories,  manors,  or  lordships  are  of  great 
extent,  and  were,  in  ancient  times,  known  by  the  general  name  of 
the  land  of  Gower,  and  by  that  name  were  granted  by  King  John 
to  William  de  Breons  and  his  heirs,  from  whom  they  passed,  by 
marriage,  to  the  family  of  the  Earls  of  Pembroke,  and  from  them, 
in  like  manner,  to  the  family  of  the  Earls  of  Worcester,  ancestors 
of  the  Duke.  The  Duke  said,  that  by  charter,  prescrfption,  or 
other  good  and  lawful  title,  he  and  his  ancestors  and  predecessors 
was  and  were  entitled  to  all  royalties  within,  or  of,  or  belonging  to 
the  said  manors  respectively,  and  among  others  to  all  wrecks  of 
the  sea,  flotsam,  jetsam,  ligam,  and  wharfage,  anchorage,  keelage, 
and  tolls  thereon,  and  to  the  sea  shore  of  Swansea  and  Kilvey 
aforesaid,  between  the  high-water  and  low-water  mark,  and  to  the 
water  channel  and  soil  of  the  river  Tawe,  and  the  port  and  harbour 
of  Swansea,  and  the  soil  thereof,  with  all  tolls,  franchises,  and 
privileges  thereunto  belonging,  and  also  to  the  admiralty  of  the 
seas,  bays,  havens,  ports,  and  rivers  within  or  bordering  or  sur- 
rounding the  same ;   and  he   believed  that,  for   several  hundred 
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years  past,  there  had  been,  and  of  right  ought  to  be,  paid  and 
payable  to  his  ancestors  or  predecessors,  and  that  there  was  now 
payable  to  him,  for  every  wey  of  coal  raised  and  gotten  within  and 
from  the  manor  of  Kilvey  and  carried  through  the  manor,  and  sold 
and  exported  to  sea  over  Swansea  bar,  the  sum  of  4(?.,  every  such 
wey  consisting  of  forty-eight  bags,  and  every  bag  containing  three 
bushels  of  Winchester  measure ;  and  he  said  that  such  wey  of  coal 
was  the  old  or  ancient  wey,  as  distinguished  from  what  had  been 
called  the  new  wey,  which  consisted  of  seventy-two  *bags.  The 
Duke  admitted  that  the  river  Tawe  was  a  public  navigable  river, 
and  that  the  subjects  of  the  Kings  and  Queens  of  this  realm  had,  at 
all  times,  the  use  of  the  river,  for  all  purposes  of  navigation,  but,  to 
the  best  of  his  belief,  he  denied  it  to  be  true  that  they  had  such  use 
without  the  payment  of  any  toll  or  duty,  save  only  such  as  were 
mentioned  in  the  bill.  The  Duke  said  that  he  claimed  the  said  4(/. 
for  every  ancient  wey  of  coals  raised  from  the  said  respective 
collieries,  and  sold  and  exported  to  sea  over  Swansea  bar,  not 
exclusively  as  a  customary  payment,  due,  and  of  right  payable 
to  him  as  lord  of  the  manor  of  Kilvey,  but  generally  as  a  payment 
due  and  of  right  payable  by  the  plaintiff  to  him,  upon  coals  raised 
and  gotten  by  the  plaintiff  within  and  from  the  manor  and  seignory 
of  Kilvey,  and  carried  through  the  said  manor  and  seignory,  and 
8old  and  exported  to  sea  over  Swansea  bar ;  and  he  was  advised 
and  believed,  that  such  claim  might  be  supported  as  a  customary 
payment,  existing  beyond  the  time  of  legal  memory,  or  as  a  toll 
traverse  or  in  the  nature  of  a  toll  traverse,  or  as  a  port  duty,  or  in 
the  nature  of  a  port  duty  payable  to  the  owner  or  proprietor  of  the 
port  and  harbour  of  Swansea,  or  as  payable  by  virtue  of  some 
agreement  or  arrangement  between  the  land-owners  and  the  lord  of 
the  manor  of  Kilvey,  at  some  remote  period,  or  as  being  a  reserva- 
tion made  to  the  lord  of  the  said  manor,  as  the  original  owner  of 
all  the  lands  therein,  before  or  when  he  parcelled  out  his  demesne 
lands  to  the  fee  tenants  of  the  manor;  and  that,  upon  evidence 
showing  that  the  said  sum  of  -id.  per  wey  had  been  constantly  paid 
and  rendered  far  beyond  any  living  memory,  and,  as  he  believed, 
for  several  hundred  years  past,  a  court  of  law  would  refer  the  same 
to  some  good  and  lawful  origin.  The  Duke  stated  the  contents  of 
a  charter  made  in  1305  by  William  de  Breons,  granting  to  *the 
burgesses  of  Swansea  divers  estovers  in  his  woods,  viz.  dead  or  dry 
wood  to  bum,  and  oaken  wood  to  build  and  repair  their  houses  in 
the  borough,  and  their  great  and  little  ships,  and  earth  coal  for 
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their  necessary  use,  but  not  to  sell  or  give  to  strangers,  except  to 
guests  or  travellers  coining  to  the  borough  ;  and  he  referred  also  to 
several  Acts  of  Parliament  relating  to  the  borough  and  harbour  of 
Swansea,  reserving  to  the  Duke  the  tolls,  dues,  and  payments  for 
the  coal  raised  in  the  manor  of  Kilvey,  and  the  royalties,  rights, 
tolls,  duties,  jurisdictions,  liberties,  and  franchises  of  the  Duke  and 
his  heirs  and  successors  in  the  seignories  of  Gower  and  Kilvey,  and 
admiralty  of  the  sea,  havens,  and  rivers  surrounding  the  same. 
The  Duke  said  that  he  did  not  believe  it  to  be  true  that  the  custom 
had  been  differently  laid  in  different  times,  for  though  the  words 
used  were  different,  the  import  was  the  same  in  substance:  that 
the  executors  of  the  late  Duke  had  set  up  only  a  limited  claim  of 
id,  per  wey,  as  payable  to  the  lord  of  the  manor  of  Kilvey ;  but  the 
claim  which  he  (the  Duke)  now  made  was  a  general  claim,  as  for 
so  much  money  due  and  of  right  payable  to  him  either  as  a  custom 
or  otherwise  as  aforesaid.     The  Duke  admitted  his  possession  of 
the  survey  of  the  27th  of  September,  1686,  and  other  surveys, 
inquisitions,  books,  and  documents  containing  entries  relating  to  the 
said  payment  of  4^/.  from  which  the  terms  or  supposed  terms  of  the 
said  payment  or  duty  would  appear.     The  Duke,  to  the  best  of  his 
knowledge,  information,  and  belief,  denied  it  to  be  true  that  the 
said  payment  or  duty  had  varied  in  respect  of  the   number   of 
bushels  contained  in  a  wey  of  coals  upon  which  the  same  had  been 
demanded  and  paid,  or  that  the  same  had  been  sometimes  144,  and 
at  other  times  216  bushels,  or  at  sometimes  forty-eight  bags,  or  at 
other  times  ninety-two  or  seventy-two  bags.     And  the  Duke  said 
that  the  payment  *of  -id,  was  an  ancient  payment  or  duty  for  or  in 
respect  of  the  old  or  ancient  wey  of  forty-eight  bags,  every  bag 
containing  three  bushels  of  Winchester  measure  as  he  was  informed 
and  believed,  making  together  144  bushels  in  such  old  or  ancient 
wey  as  distinguished  from  the  new  wey  of  seventy-two  bags  con- 
taining 216  bushels.     And  the  Duke  said  he  was  informed  and 
believed  that,  when  the  coals  were  measured  by  the  ancient  wey, 
the  payment  in  respect  thereof  was  always  4rf.,  and  that  in  latter 
times,  when  the  coals  were  measured  by  the  new  wey,  the  same 
was,  for  the  purpose  of  the  said  duty,  turned  into  the  old  wey  by 
adding  one  third  of  the  number  of  new  weys,  and  the  sum  of  4d. 
was  paid  on  the  number  of  wevs  obtained  bv  such  addition.     The 
Duke  said  he  was  informed  and  believed  that,  bv  a  mistake  or 
inadvertence,  payment  was  received  by  the  then  Duke  from  the 
said  C.  Townsend,  from  1741  to  1759,  of  -id.  calculated  on  the  new 
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wey,  and  that  such  mistake  being  discovered  was  corrected  by  the 
said  G.  Townsend,  accounting  for  and  paying  all  the  arrears  or 
deficiency,  so  as  to  make  up  the  payment  of  4d.  on  the  old  wey ; 
and  the  Duke  said  he  was  informed  and  believed  that  there  was  no 
other  instance  of  any  such  mistake.  The  Duke  denied  it  to  be  true 
that  the  custom  had  sometimes  been  laid  as  providing,  by  way  of 
easement,  ways  and  places  to  lay  down  the  coal  by  the  water  side, 
or  that  any  of  his  predecessors  had  sometimes,  or  at  any  time, 
made  a  special  bargain  or  received  a  special  compensation  for  ways 
and  places  to  lay  down  coals  raised  within  the  manor  of  Kilvey  by 
the  side  of  the  river  Tawe.  The  Duke  admitted  the  indenture 
of  the  8th  of  December,  1750,  and  the  22nd  of  February,  1783,  and 
said,  that  the  liberties  and  privileges  were  thereby  granted  for  a 
nominal  consideration,  in  order  to  encourage  the  exportation  of 
coal,  and  thereby  increase  the  revenues  ^arising  to  the  Duke  from 
the  said  payment.  And  he  said  that  he  did,  as  he  was  advised  and 
believed,  afford  an  easement  to  the  plaintiff  in  respect  of  the  said 
coal,  for  that  he  was  seised  or  possessed  of  the  banks  of  the  Tawe, 
or  ways  and  places  to  lay  down  coal  at  the  place  or  wharf  where  the 
coal  of  the  plaintiff  was  shipped,  inasmuch  as  the  soil  of  the  river 
and  of  the  port  and  harbour  of  Swansea  belonged  to  him,  and  no 
coal  raised  by  the  plaintiff  within  the  manor  could  be  shipped  or 
exported  from  the  river  or  port  without  passing  over  land  belonging 
to  him  (the  Duke),  and  no  wharf  could  be  erected  on  the  bank  of 
the  river  without  lying  or  touching  on  such  land. 

The  Duke  admitted  that  he  had  in  his  custody  or  power,  and 
that  there  were  in  his  muniment  room  at  Badminton,  various  deeds, 
instruments,  surveys,  cases  for  the  opinion  of  counsel,  books  of 
account,  accounts,  ledgers,  entries,  letters,  copies  of  and  extracts 
from  letters,  vouchers,  receipts,  memoranda,  papers,  and  writings, 
wholly  or  in  part  relating  to  the  matters  in  the  bill  mentioned,  or 
some  of  them,  but  he  denied  it  to  be  true,  that  thereby  the  truth 
of  the  matters  in  the  bill  stated  and  charged,  or  any  of  them, 
would  appear  or  be  elucidated  save  as  by  the  said  answer  was 
mentioned.  And  the  Duke  in  the  second  schedule  to  his  answer 
set  forth  a  list  of  all  such  documents.  And  he  said  that  the 
several  documents  in  such  schedule  were  the  title  deeds,  evidences, 
and  muniments  of  or  belonging  to  him  as  the  tenant  for  life  as 
aforesaid,  and  the  same  respectively  evidence  or  relate  to  his  right 
and  title  as  tenant  for  life,  and  of  his  son,  the  Marquis  of  Worcester, 
as  tenant  in  tail  in  remainder  to  the  said  estates  and  hereditaments. 


Smith 

r. 

Duke  op 

Bbaufort. 


[  'sn  ] 
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ISSAUKOBT. 
[  »618  ] 


Smith  and  to  the  said  duty  or  pajinent  of  4d.  per  *wey,  and  did  not 
DuKKOF  ^^  ^^y  manner  evidence  or  relate  to  any  estate,  right,  or  title 
whatsoever,  of  or  belonging  to  or  claimed  by  the  plaintiff,  nor 
were  the  same  in  any  way  material  or  necessary  to  or  for  the 
plaintiff's  defence  in  the  action,  nor  had  the  plaintiff  any  interest 
whatsoever  in  the  same  or  any  of  them,  and  he  submitted  that 
the  plaintiff  was  not  entitled  to  the  production  thereof. 

A  motion  was  now  made  on  behalf  of  the  plaintiff,  for  the 
production  of  the  documents  specified  in  the  schedule. 

Mr,  Lloydf  for  the  motion. 

Mr,  L,  Lowndes  and  Mr,  Campbell,  for  the  Duke  of  Beaufort, 
opposed  the  motion. 

The  Vice-Chancellor  : 

The  subject  of  the  action  at  law  to  which  the  bill  refers,  is  the 
claim  of  the  Duke  of  Beaufort  to  a  sum  of  4rf.  for  every  wey  of 
coal  raised  from  the  plaintiff's  collieries  and  '^  sold  and  exported 
to  sea  over  Swansea  bar."  The  Duke  insists  that  this  payment 
has  at  all  times  been  paid,  and  of  right  payable  to  his  predecessors; 
and  he  claims  it,  either  as  being  a  customary  payment  due  to  him 
as  lord  of  the  manor  of  Kilvey,  or  as  derived  from  any  other  legal 
origin  to  which  an  ancient  payment  may  be  referred. 
[  619  ]  The  plaintiff  disputes  the  right  thus  claimed  by  the  Duke,  and 

insists  by  his  bill  upon  three  matters  of  fact,  which,  if  they  can 
be  established  in  evidence,  might  certainly  be  material  to  defeat 
the  claim  of  the  defendant. 

The  plaintiff  alleges,  first,  that  the  4J.  per  wey  in  question  has 
been  paid  at  different  times  in  respect  of  different  quantities  of 
coal.  Secondly,  that  the  custom  has  been  laid  in  legal  proceedings 
in  terms  substantially  differing  from  each  other  by  the  Duke  and 
his  predecessors,  or  those  who  have  represented  the  interest  which 
the  Duke  now  possesses.  Thirdly,  that  in  the  consideration  for 
the  payment  of  Ad.,  the  Duke's  predecessors,  or  those  who  have 
represented  the  like  interest,  have  included,  by  way  of  easement, 
ways  and  places  to  lay  down  coal  by  the  water  side ;  but  such 
easement  has  in  fact  been  from  time  to  time  the  subject  of 
specific  contract  between  the  owners  of  the  coal  and  the  Duke's 
predecessors. 

The  bill  seeks  discovery  as  to  these  three  several  allegations,  and 
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contains  the  general  charge  of  the  possession  of  documents  relating 
to  the  matters  mentioned  in  the  bill.  To  this  charge,  the  answer 
is — (His  Honour  read  the  answer  to  the  charge  of  the  possession 
of  documents  (i).) 

Now  upon  this  answer  I  observe, — that,  according  to  my  appre- 
hension of  the  practice  of  the  Court,  an  admission,  in  general 
terms,  that  the  documents  in  the  schedule  are  relevant  to  the 
plaintiff's  case,  throws  upon  the  defendant,  who  makes  that 
admission,  the  onus  of  excusing  himself  from  producing  the 
documents  in  the  schedule.  The  answer,  in  this  case,  admits 
that  the  ^documents  in  the  schedule  are  relevant  to  the  plaintiff's 
case,  and  that  admission  taken  alone  will  immd  facie  entitle  the 
plaintiff  to  inspect  them  :  Storey  v.  Lord  George  Lennox  (2),  Tyler  v. 
Drayton  (3),  Xeesoni  v.  Clarkson  (4) ;  and  it  is  abundantly  clear  that, 
where  documents  in  the  defendant's  possession  are  admitted  to  be 
relevant  to  the  plaintiff's  case,  the  plaintiff,  and  not  the  defendant, 
has  a  right  to  judge  for  himself  of  the  materiality  of  such  relevant 
documents ;  and  that  a  suggestion  in  the  answer,  that  the  relevant 
documents  will  not  prove  the  plaintiff's  case,  is  not  alone  an 
answer  to  a  motion  for  their  production. 

Then  has  the  Duke  suggested  any  sufficient  reason  why  he 
should  not  be  ordered  to  produce  for  the  plaintiff's  inspection 
those  documents  relevant  to  the  matters  mentioned  in  the  bill, 
which  he  admits  are  in  his  possession  ? 

The  suggestions,  and  the  only  material  suggestions  in  the  answer, 
are — First,  that  the  documents  in  the  schedule  are  evidence,  or 
relate  to  the  right  and  title  of  the  Duke  and  his  son.  Lord  Worcester, 
and  the  duty  or  payment  of  4d,  per  wey ;  and,  secondly,  that 
they  do  not  in  any  manner  evidence  or  relate  to  any  estate,  right, 
or  title  whatsoever  of,  or  belonging  to,  or  claimed  by,  the  plaintiff. 
Now,  the  first  branch  of  these  suggestions  is  clearly  insufficient ; 
for,  consistently  with  it,  the  documents  may  relate  to  the  plaintiff's 
case,  and  prove  that  case  as  well  as  the  defendant's ;  and  it  is  only 
where  documents  are  exclusively  relevant  to  the  defendant's  case, 
that  the  defendant  has  a  right  to  withhold  them.  There  is  no 
suggestion  of  such  exclusive  relevancy  here.  On  the  contrary, 
they  relate  to  *the  4(1.  per  w^ey,  and  the  variance  in  the  payment 
is    admitted   and   explained :    BurrcU  v.  Nicholson  (5)  ;  Bolton   v. 


Smith 
r. 

DUK^  OF 

Beaukobt. 


[  ♦520  J 


[  •521  ] 


(1)  Sitpra,  p.  167. 

(2)  43  R.  B.  248  (1  My.  &  Or.  525). 

(3)  2  Sim.  &  St.  309. 


(4)  C.  P.  Cooper,  93. 

(5)  36  R.  B.  413  (1  My.  &  K.  680). 
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Smith        Corporation  of  Liverpool  {\);  Attorney-Generalv.  Lambe(2)\  Combe  v. 

DuKBOP  Corporation  of  London  (3),  The  second,  as  it  stands  upon  the 
Beaufort,  answer,  is  as  clearly  insufficient.  The  plaintiff,  by  his  bill,  has 
made  three  specific  points,  which  I  have  already  noticed.  No  one  of 
these  points,  nor  the  conclusion  to  which  they  lead,  can,  with  any 
approach  to  accuracy  of  language,  be  described  as  an  '*  estate, 
right,  or  title  of,  or  belonging  to,  or  claimed  by,"  the  plaintiff. 
The  answer,  denying  only  that  the  documents  relate  to  '*  any 
estate,  right,  or  title  of,  or  belonging  to,  or  claimed  by,  the  plain- 
tiff," may  be  studiously  evasive.  The  fact  is,  that  the  plaintiff 
has  no  case  to  establish,  except  a  negative  of  the  defendant's  claim  ; 
and  the  three  points  he  makes  by  his  bill  constitute  a  case,  by 
way  of  evidence  only,  leading  to  that  negative.  The  plaintiff, 
then,  has  a  right  to  all  such  discovery  as  will  enable  him  to  prove 
that  case ;  and,  consistently  with  the  answer,  the  documents  may 
do  that.  This  is  obviously  the  spirit  and  meaning  of  the  judgment 
in  the  case  of  Bolton  v.  Corporation  of  Liveipool,  although  the 
language  of  the  Court  in  that  case,  being  addressed  to  the  parti- 
cular facts  of  that  case  itself,  may  not,  in  terms,  meet  the  case 
now  before  me.  And  it  is  not  correct  to  say,  that,  if  I  ordered 
the  Duke  to  produce  the  documents,  to  the  production  of  which  he 
objects,  I  should  act  against  Bolton  v.  Corporation  of  Liverpool, 

First,  consider  the  case  with  reference  to  the  alleged  variance  in 
the  quantity  of  coal  contained  in  the  wey,  in  respect  of  which  the 
Ad.  has  been  paid. 

[  •522  ]  In   Bolton  v.  The   Corporation   of  Liverpool^   the   bill    *alleged 

generally,  that,  if  the  Corporation  would  produce  their  own  docu- 
ments relating  exclusively  to  their  own  title,  it  would  thereby 
appear  that  their  case  at  law  was  unfounded,  that  is,  that  the 
production  of  the  documents  of  the  Corporation  would  furnish 
evidence  against  themselves.  The  defendants  denied  this  allegation, 
and  the  Court  decided,  and  I  think  properly  decided,  that  where  a 
defendant  credibly  denies  the  allegation  upon  which  the  plaintiff 
founds  his  title  to  a  production  of  documents,  relating  exclusively 
to  the  defendant's  case,  the  plaintiff  has  no  right  to  call  for  an 
inspection  of  such  documents  only  for  the  purpose  of  seeing  whether 
he  can  by  such  inspection  discover  something  which  may  invalidate 
the  defendant's  case. 

That,  however,  is  not  the  case  here.     The  bill  in  this  case  alleges 

(1)  36  R.  R.  251  (1  My.  &  K.  8«).  <3)  57  R.  R.  482  (1  Y.  &  C.  C.  C. 

(2)  3  Y.  &  C.  Ex.  Eq.  168.  631). 
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facts,  as  being  within  the  knowledge  of  the  defendant,  which,  if 
true,  will  be  material  evidence  for  the  plaintiff  in  answer  to  the 
defendant's  case.  Those  facts  may  for  the  purposes  of  the  present 
discussion  be  assimilated  to  a  replication  (though  not  strictly  such) 
to  the  defendant's  case.  They  are  strictly  the  plaintiff's  case. 
The  onus  of  proving  that  case  lies  upon  the  plaintiff,  and  dis- 
covery from  the  defendant  is  evidence  to  which  the  rules  of  equity 
entitle  him. 

It  was  said,  in  argument,  on  behalf  of  the  defendant,  that,  if  the 
plaintiff  had  no  right  to  inspect  the  documents  in  a  case  like  Bolton 
V.  The  Cor]H)mtion  of  Liverpool ,  he  cannot  be  in  a  better  position 
only  because  he  alleges  a  specific  defect  in  the  defendant's  case,  and 
makes  that  specific  defect  his  own  case.  With  this  observation  I 
am  disposed  to  agree,  provided  the  plaintiff  is  unable  to  carry  his 
case  beyond  his  own  allegation,  and  that  allegation  is  denied  by 
the  answer.  In  this,  as  in  every  case,  the  question,  whether  the 
defendant  shall  be  compelled  to  produce  the  documents  in  his 
^possession  for  the  plaintiff's  inspection,  must  depend  upon  the 
answer.  The  reasoning  of  Lord  Cottenham,  in  the  case  of  Adams 
v.  Fisher  (i)f  and  in  Storey  v.  Ijord  George  Lennox,  mil  clearly 
warrant  this  conclusion,  whether  that  reasoning  was  correctly 
applied  in  Adams  v.  Fisher  or  not.  And  if,  in  the  case  before  me, 
the  Duke  had  alleged,  with  due  precision,  that  no  such  variance  in 
the  payments  per  wey,  as  the  bill  specifically  charges,  appeared  in 
any  of  the  documents  in  the  schedule,  I  might  possibly  have  decided 
that  the  documents  ought  not  to  be  produced.  I  see  no  other  way 
of  avoiding  the  conclusion  adverted  to  in  the  argument,  that  a 
plaintiff,  by  alleging  that  which  is  untrue,  might  otherwise  entitle 
himself  to  the  production  of  documents  to  which,  according  to  the 
truth  of  the  case,  he  w^as  not  entitled.  It  is  obvious,  that  a  plea  (if 
a  plea  could  be  framed  to  meet  the  bill)  would  not  in  that  respect 
place  the  defendant  in  a  different  situation  from  an  answer ;  for  the 
discovery  asked  would  be  directed  against  the  truth  of  the  plea. 
And  if  the  defendant  was  not  allowed  by  answer  to  protect  himself 
against  discovery  improperly  called  for,  he  would  be  wholly  without 
the  means  of  defence, — which  is  absurd.  I  notice  this  in  order 
that  it  may  not  be  supposed  that  my  judgment  in  this  case  proceeds 
upon  the  ground  that  the  Duke  might  not  by  proper  or  sufficient 
averments  have  protected  himself  by  answer  against  the  production 
of  documents,  which,  according  to  the  truth  of  the  case,  the  plaintiff 

(1)  45  R.  E,  328  (3  My.  &  Cr.  526). 


Smith 

9. 

Duke  of 
Bkadfort. 


[  ♦623  ] 
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Smith        bad  no  right  to  inspect.     Bat  that  is  not  the  question  here.     The 

Duke  of      Duke  does  not  deny  the  alleged  variance  in  the  payments  for  the 

Beaukort.    ^Qg^j^  ^,^^  admits  and  explains  the  fact.     The  documents  showing 

this  variance  are,  therefore,  evidence  of  a  case  the  plaintiff  has 

made  by  his  bill.     The  body  of  the  Duke's  answer,  containing  that 

admission,  might  be  read  against  him  at  law;   and  there  is  no 

[  *524  ]       principle  *upon  which  I  can  refuse  a  production  of  the  documents 

which  (as  Lord  Eldon  often  said)  being  in  the  schedule,  and  being 

also  evidence  of  the  plaintiff's  case,  are  in  the  same  situation  as  if 

they  were  set  out  in  luec  verba  in  the  answer.     If  the  case  of  Bolton 

v.  The  Corporation  of  Licerpool,  as  reported  by  Mr.  Simons  (i),  is 

carefully  examined  with  reference  to  the  documents  which  the  Vice- 

Chancellor  ordered  to  be  produced,  that  case  will  be  found,  to  a 

great  extent,  an  authority  for  the  opinion  I  now  express. 

It  is  satisfactory  to  me  to  reflect,  that  the  case  of  the  defendant 
cannot  be  injuriously  affected  at  law  by  the  opinion  I  have  formed; 
for  although,  in  a  cause  seeking  relief  in  equity,  the  plaintiff  may 
perhaps  be  entitled  to  read  documents  obtained  from  the  defendant's 
answer,  apart  from  the  body  of  the  answer  (Miller  v.  Gow  (2) )  at 
law,  he  can  only  read  them  as  part  of  his  answer,  and  will  thereby 
have  the  benefit  of  the  explanation  he  has  there  given :  Miller  v. 
(lOtr  ;  Brown  v.  Thornton  (3). 

The  observations  which  I  have  made  upon  the  alleged  variance 
in  the  quantity  of  coal,  in  respect  of  which  the  4r/.  has  been  paid, 
apply,  in  some  respects,  to  the  other  two  points  made  by  the 
plaintiff.  In  each  of  the  latter  cases,  the  Duke,  to  some  extent, 
admits  the  truth  of  the  plaintiff's  allegation,  though  not  with  the 
same  distinctness  as  in  the  first  case. 

My  judgment,  upon  the  whole  case,  proceeds  upon  this — that  the 

admission  of  relevancy  prima  facie  entitles  the  plaintiff  to  inspect 

the  document8,~and  that  the  protection  which  the  Duke  claims  is 

[  •525  ]       not  claimed  in  terms  *8ufliciently  definite  and  precise  to  entitle  him 

to  that  protection. 

The  defendant  may  yet,  if  he  pleases,  show,  by  affidavit,  that 

particular  documents  ought  not  to  be  produced. 

***** 

[  527  ]  No  application  was  made  for  liberty  to  seal  up  such  parts  of  the 

above  documents  as  did  not  relate  to  the  matters  mentioned  in  the 
bill.     Nor  did  the  defendant  avail  himself  of  the  offer  made  bv  the 

(1)  :J  Sim.  407  ;  on  iippoal,  30  R.  R.  (2)  1  Y.  &  C.  C.  C.  56. 

2ol.  (3)  1  My.  &  Cr.  243. 
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Court  to  show  by  affidavit,  that  any  particular  documents  ought  not  Smith 

to  be  produced.  Duk^  op 

The  defendant  moved,  before  the  Lord  Chancellor,  to  discharge  Beaufort. 
the  order  for  production. 

The  Lord  Chancellor  :  [  i  FhiUips, 

218] 

The  question  in  this  case  is,  whether  the  defendant  is  bound 
to  produce  certain  documents  in  his  possession,  *that  tend  to  prove  [  '219  ] 
that  the  alleged  custom  or  ancient  payment  and  claim  to  the  dues 
demanded  by  him  has  varied  at  different  periods  as  to  the  quantity 
of  toll,  and  in  other  respects,  and  thereby  to  impeach  its  legal 
existence  and  validity. 

The  plaintiff  states  in  the  bill  the  variations  on  which  he  relies, 
and  charges  that  the  defendant  has  in  his  possession  certain 
documents  relating  to  the  said  matters,  whereby  the  truth  thereof 
will  appear,  and  prays  that  he  may  set  forth  a  list  of  them.  The 
defendant  admits  in  his  answer  that  he  has  in  his  possession 
various  documents,  wholly  or  in  part  relating  to  the  matters 
aforesaid,  but  denies  that  thereby  the  truth  of  such  matters,  or  any 
of  them,  will  appear,  save  as  by  the  said  answer  is  mentioned.  He 
sets  forth  in  a  schedule  a  list  of  documents. 

The  defendant  having  thus  admitted  that  he  has  in  his  possession 
documents  which  relate  to  the  matters  in  the  bill  mentioned,  that 
is,  to  the  variations  so  stated  and  set  forth  by  the  plaintiff,  he  is 
bound  according  to  the  general  rule  to  produce  them  ;  and  it  is  not 
a  sufficient  answer  to  say  they  will  not  establish  the  truth  of  the 
matters  charged  by  the  plaintiff :  still  less  can  it  be  so  when  the 
answer  is  qualified  with  the  reservation,  '^save  as  in  the  answer 
mentioned."  The  plaintiff  has  a  right  to  see  the  documents  and  to 
judge  for  himself. 

But  it  is  further  stated  by  the  defendant,  **  that  these  documents 
are  his  title-deeds,  evidences,  and  muniments,  and  that  they 
evidence  or  relate  to  his  right  and  title  to  his  estates  and  to  the 
said  duty  or  payment,  and  do  not  in  any  matter  evidence  or  relate 
to  any  estate  or  right  belonging  to  or  claimed  by  the  plaintiff ;  nor 
has  the  plaintiff  any  interest  in  them.*' 

With  respect  to  the  latter  part  of  this  statement,  it  is  sufficient       [  220  ] 
to  observe,  that  the  plaintiff  does  not  claim  the  inspection  of  these 
documents  as  evidencing  or  relating  to  any  estate  or  right  belonging 
to  him ;  nor  does  he  claim  any  interest  in  them  in  the  sense  in 
which  the  word  is  here  used  :  he  admits  them  to  be  the  property  of, 
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Duke  of 
Beaufort. 


and  to  belong  to,  the  defendant.  This  is  not  the  ground  on  which 
he  rests  his  right  to  inspect  them.  He  claims  the  inspection  of 
them  as  relating  to  the  matters  charged  by  him  in  the  bill — to  the 
variations  there  stated  to  have  taken  place  at  different  periods  in 
the  alleged  custom,  ancient  payment  or  claim  of  toll.  This  is  the 
ground  of  his  claim.  And  with  respect  to  the  former  part  of  the 
allegation,  in  which  it  is  stated,  that  these  documents  are  the  title- 
deeds,  evidences,  and  muniments  of  the  defendant,  and  that  they 
evidence  or  relate  to  his  right  and  title  to  the  said  duty  or  payment, 
the  answer  is,  that  the  plaintiff  does  not  require  the  production  of 
those  documents,  that  exclusively  evidence  the  title  of  the  defendant, 
to  the  dues  in  question ;  he  requires  the  production  of  those  which 
come  under  the  second  branch  of  the  alternative,  those  which  relate 
to  the  right  and  title  of  the  defendant,  and  which,  while  they  relate 
to  the  right  and  title  of  the  defendant,  relate  also  to  the  variations, 
that  is,  to  the  matters  charged  in  the  bill,  and  which  the  plaintiff 
has  an  interest  in  establishing.  It  is  obvious  that  these  must  be 
included  among  the  documents  which  relate  to  the  right  of 
the  plaintiff.  These  are  what  the  plaintiff  requires :  they  do  not 
exclusively  evidence  the  defendant's  title :  they  show  the  alleged 
variations,  and  thereby  tend  to  disprove  it.  To  these  I  think  he  is 
entitled. 

[His  Lordship  then  expressed  his  opinion  that  the  decision  in 
Bolton  V.  The  CorjMration  of  Liverpool  was  not  at  variance  with  the 
judgment  of  the  Vice-chancellor  in  this  case,  and  dismissed  the 
appeal.] 


1842. 
June  2,  3,  7. 

WiGRAMf 
V.-G. 

[  1  Hare.  527 1 


LLEWELLYN  r.  BADELEY. 

(1  Hare,  527—533  ;  S.  C.  11  L.  J.  Ch.  310.) 

On  a  motion  for  the  production  of  documents,  a  survey  or  valuation  of 
the  property  to  which  the  question  in  the  cause  related,  described  by  the 
defendant  as  consisting  of  his  evidence,  and  supporting  his  case,  and  not 
that  of  the  plaintiff,  and  made  with  a  view  to  the  defence  in  the  suit, — was 
considered  as  a  minute  furnished  by  a  witness  of  the  evidence  he  would 
give,  and  as  such,  it  was  held,  that  the  plaintiff  was  not  entitled  to  the 
production  of  it 

On  a  motion  to  produce  documents,  the  affidavit  of  the  defendant  is 
admissible  to  show  that  the  documents  are  within  any  ground  upon  which  the 
defendant  is  entitled  to  withhold  the  production. 

The  plaintiff  contracted  to  purchase  from  the  defendants,  the 
trustees  of  the  will  of  the  late  Sir  William  Garrow,  an  estate  for  the 
sum  of  7,444/.,  and  the  bill  was  filed  for  the  specific  performance  of 
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the  contract.  The  bill  alleged  that  the  said  price  was  an  adequate  Llewellyn 
consideration  for  the  property,  anticipating  an  objection  to  the  badklky 
contract  on  the  ground  of  value.  And  it  contained  the  common 
charge,  that  the  defendants  had  in  their  possession  books  and 
documents  relating  to  the  matters  mentioned  in  the  bill.  The 
answer  admitted  the  possession  of  the  documents  which  were 
described  in  the  schedule  relating  to  the  matters  in  question 
in  the  cause,  and  a  motion  was  now  made  for  their  production. 

The  defendants  opposed  the  motion,  and  tendered  an  affidavit,  [  528  ] 
made  by  one  of  the  defendants,  stating  that  the  original  deeds 
mentioned  in  the  schedule  no  otherwise  related  to  the  cause  of 
complaint  than  by  relating  to  the  title  to  the  estate  in  question ; 
that  the  same  documents  related  to  other  estates  of  the  late 
Sir  W.  Garrow,  and  the  defendants  were  under  covenants  to 
produce  them  to  purchasers  of  different  parts,  and  that  some  of  the 
estates  were  still  in  progress  of  sale  (i) :  that  some  of  the  letters 
(not  specifying  which)  consisted  of  correspondence  carried  on 
between  one  of  the  defendants  and  his  father,  another  of  the 
defendants  and  his  wife,  Sir  W.  Garrow,  his  solicitors,  and  several 
other  persons,  before  and  after  the  institution  of  the  suit, — that 
the  same  was  generally  of  a  private  and  confidential  nature,  and 
that  the  same  did  not  in  any  way  support  the  plaintiff  *s  case, 
but  tended  to  support  the  case  of  the  defendants,  the  trustees: 
that  in  consequence  of  the  alleged  contract  for  the  sale  of  the  said 
estate  for  the  sum  of  7,444/.,  and  another  person  having  made 
a  subsequent  offer  of  10,000/.,  the  defendants,  the  trustees,  after 
the  dispute  had  arisen  between  them  and  the  plaintiff,  with  the 
view  of  ascertaining  the  real  value  of  the  said  estate,  and  of 
resisting  the  bill  for  a  specific  performance  which  the  plaintiff 
had  threatened  to  file,  caused  the  said  estate  to  be  valued  by  a 
surveyor,  who  accordingly  surveyed  and  valued  the  estate,  and 
his  report,  dated  11th  of  February,  1841,  was  comprised  in  the 
schedule,  and  formed  part  of  the  evidence  of  the  defendants,  the 
trustees,  in  support  of  their  case,  and  the  same  did  not  support 
the  plaintiff's  case,  and  ought  not  to  be  produced  for  his 
inspection. 

Mr.  I2oyd^  for  the  motion : 

*     *     Affidavits  have  in  some  cases  been  received  to  supply  an       |^  529  ] 
imperfect  description  of  a  document,  but  they  are  not  admissible 

(1)  These  deeds  were  not  ordered  to  be  produced. 
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Llewelltn    to  introduce  an  additional  statement  of  circumstances.     Such  a 
Badeley.     course  would  be  in  fact  an  indirect  mode  of  filing  a  supplemental 
answer,   which   is   never  permitted    without    great    caution    and 
jealousy. 

Mr,  Lenin,  for  the  defendants.     *     *     ♦ 

[  530  ]        The  Yice-Chancellor  : 

The  plaintiff  moves  for  the  production  of  documents,  which  the 
defendants  admit  that  they  have  in  their  possession,  relevant  to  the 
matters  mentioned  in  the  bill ;  and  in  answer  to  this  motion  an 
affidavit  is  made  by  one  of  the  defendants,  for  the  purpose  of 
showing  that  the  documents  are  of  such  a  character  that  the 
Court  will  not  order  them  to  be  produced.  The  plaintiff  contends, 
first,  that  the  affidavit  cannot  be  received ;  and  secondly,  that,  if 
received,  it  is  insufficient  for  the  intended  purpose,  and  that  the 
deficiency  cannot  be  supplied. 

If  the  first  point  were  new,  I  should  strongly  incline  to  adopt  the 
plaintiff's  argument.  I  cannot  understand  why  a  defendant  should 
not  be  held  bound  to  put  his  whole  case  upon  his  answer,  or  why 
he  should  be  allowed  to  occasion  expense,  and  perhaps  delay,  by 
making  a  case  supplemental  to  his  answer  by  affidavit,  unless  the 
matter  of  the  affidavit  was  newly  discovered,  or  other  special 
grounds  for  receiving  further  evidence  were  shown.  But  the  point 
is  not  new,  and  I  consider  myself  bound  by  authority  upon  it.  I 
believe  that  authority  may  be  found  for  allowing  an  affidavit 
to  be  filed  in  opposition  to  a  motion  of  this  nature,  applicable  to 
almost  every  ground  which  can  successfully  be  urged  against  the 
production  of  such  documents. 

[His  Honour  cited  several  authorities  to  this  effect,  and  with 
respect  to  some  of  them  he  observed :] 
[  531  ]  The  affidavit  was  not  filed  at  the  time  the  motion  was  made, 

which  I  notice,  because  the  present  affidavit  is  not  sufficient  to 
protect  the  letters  alleged  to  be  privileged  ;  and  if  there  are  grounds 
of  protection,  they  must  be  shown  by  another  affidavit  which  I 
shall  permit  the  defendants  to  make.  All  the  letters  in  the  schedule 
must  be  produced,  except  those  which  the  defendants  can  show  are 
entitled  to  protection  under  an  order,  as  in  Hughes  v.  Biddulph  (i). 

With  respect  to  the  valuation,  it  is  certainly  not  evidence  of  the 
defendants'  case,  for  it  is  not  evidence  at  all ;  but  it  is  a  minute  of 

(1)  28  E.  R.  46  (4  Eu8S.  190). 
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the  evidence  which  the  defendants  have  procured  since  the  dispute    Llewellyn 
in  the  cause  arose,  for  the  purposes  of  their  defence  in  the  cause,     badeley. 
and   I  think   it   is   protected :  Cuduig  v.  Perritig  (l) ;    Preston  v. 
Carr  (2) ;  the  latter  case  goes  much  further. 

My  decision,  in  this  case,  does  not  conflict  with  the  decisions  [  532  ] 
in  Wkitbread  v.  Gurney(3),  Storey  v.  Lord  George  Lennox  {^),  or 
Greenlaw  v.  King  (5).  Those  cases  decided  that  it  is  not  every 
document  which  has  come  into  existence  since  the  dispute  com- 
menced, having  reference  to  the  dispute,  that  is  necessarily  privileged 
only  because  it  might  disclose  the  evidence  to  be  given  on  the  part 
of  the  defendants.  Undoubtedly,  there  are  many  documents  of 
which  all  this  might  be  truly  stated,  and  which  notwithstanding 
would  not  be  privileged.  But  I  think  such  documents  may  be 
privileged  without  calling  in  aid  the  doctrine  of  professional 
confidence.  The  point  which  I  decide  in  this  case  was  expressly 
saved  by  Lord  Cottenham  in  Storey  v.  Lord  George  Lennox,  but  is, 
I  think,  sufficiently  authorized  by  the  cases  I  have  referred  to,  and 
is  a  decision  called  for  by  the  nature  of  the  case.  I  could  not  order 
the  production  of  this  document,  without  deciding  that  a  plaintiff 
may  require  a  discovery  from  the  defendant  of  the  particulars  of 
the  evidence  to  be  given  by  each  of  his  witnesses,  except  so  far  as 
he  could  show  that  his  knowledge  upon  the  subject  was  derived 
exclusively  from  his  solicitor, — a  decision  which  it  would  be  difficult 
to  reconcile  with  the  principle,  that  each  party  has  a  right  to  know 
his  opponent's  case,  but  not  the  evidence  by  which  that  case  is  to 
be  supported.  I  consider  the  valuation  as  being  a  minute  furnished 
by  a  witness  of  the  evidence  he  will  give ;  and  the  defendant 
pledges  his  oath  that  it  consists  of  his  evidence,  and  supports  the 
averment  he  has  made  in  his  answer.  I  give  no  opinion  as  to  what 
the  proper  decision  in  this  case  would  have  been,  if  the  plaintiif,  by 
probing  the  conscience  of  the  defendants,  had  elicited  from  them 
an  admission  that  the  valuation  in  question  negatived  the  defen- 
dants* case.  I  *  decide  only,  that,  upon  the  evidence  now  before  [  *533  ] 
me,  this  particular  document  stands  in  the  same  situation  as  those 
which  relate  exclusively  to  the  defendants'  case :  Bolton  v.  Corpora- 
tion of  Liverpool  (6).  My  impression,  during  the  argument  of 
Storey  v.  Lord  George  Lennox,  was,  that  Lord  Cottenham  con- 
sidered the  privilege  of  a  document,  in  a  case  like  this,  to  depend 


(1)  2  My.  &  K.  380. 

(2)  1  Y.  &  J.  175. 

(3)  34  R.  B.  294  (1  Younge,  o41). 
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(4)  43  R.  R.  248  (1  My.  &  Cr.  o2o). 

(5)  49  R.  R.  310  (1  Beav.  137). 

(6)  36  R.  R.  251  (1  My.  &  K.  88). 
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Llewellyn  in  principle,  upon  the  purpose  for  which,  and  the  circumstances 
Badelbt.  under  which,  it  was  obtained,  and  not  exclusively  upon  the  character 
of  the  person  who  might  actually  obtain  it.  The  reasoning  of  Lord 
Brougham,  in  Bolton  v.  The  Corporation  of  Liverpool,  and  of  some 
of  Lord  Langdale's  remarks  in  Greenlaw  v.  King,  tend  to  the  same 
conclusion,  or,  at  least,  leave  it  clearly  open. 


1842. 

May  27,  28. 
June  11. 

WlORAM, 
V.-C. 

[533] 


[  *634  ] 


SAMPSON  V.  PATTISOX  (1). 

(I  Hai-e,  533—536.) 

A  conveyaDce  of  an  estuto  to  A.,  iu  trust  that  the  same  should  staud 
chai'geable  with  a  sum  of  money  and  interest,  and  subject  thereto  in  trust 
for  B.,  with  a  pow^er  of  sale  by  A.,  upon  non-payment,  after  notice,  is  not 
a  mortgage  entitling  A.  to  biing  his  bill  for  foreclosure,  but  it  entitles  him 
to  the  aid  of  the  Court  in  effecting  a  sale. 

The  bill  stated,  that,  in  October,  1822,  E.  Williams,  and  others, 
conveyed  certain  premises  in  or  near  Crown  Street,  Soho,  described 
as  the  church  and  fabric  of  a  church,  and  the  burying-ground 
thereto  belonging,  and  the  messuage  or  chapel-house  adjoining  and 
in  front  thereof,  and  the  several  sites,  rights,  members,  and  appur- 
tenances, to  S.  Knight,  and  other  persons,  to  the  use  of  J.  Arundel, 
his  heirs  and  assigns,  upon  trust  that  the  same  premises  should 
stand  and  be  charged  and  chargeable  with  and  subject  to  the  pay- 
ment to  the  said  James  Arundel,  his  executors,  administrators,  and 
assigns,  for  his  and  their  own  use  and  benefit,  of  the  sum  of  1,500/., 
*together  with  interest  thereon  after  the  rate  of  51.  per  cent,  per 
annum  from  the  date  of  the  indenture,  and  subject  thereto,  in  trust 
for  Anthony  Pattison,  and  others  therein  named,  their  heirs  and 
assigns,  for  ever ;  and  that  in  the  same  indenture  was  a  proviso, 
that,  if  the  said  1,500{.  and  interest  should  not  be  paid  within  two 
months  after  notice  requiring  the  same  should  be  given  as  therein 
mentioned,  then  it  should  be  lawful  for  the  said  J.  Arundel  to  sell 
the  said  premises,  and  he  was  thereby  empowered  to  give  effectual 
receipts  for  the  purchase-money ;  that,  by  subsequent  indenture 
therein  mentioned,  the  said  1,500/.  and  interest  secured  by  the  first 
indenture,  were  assigned  to  the  plaintiffs  upon  certain  trusts ;  that 
the  equity  of  redemption  of  the  premises  by  divers  conveyances 
became  vested  in  the  defendants,  A.  Pattison,  W.  Borders,  T. 
Carman,  J.  Hill,  and  others  ;  that,  in  August,  1841,  notice 
requiring  payment  of  the  1,500/.  and  interest  was  given,  but  the 

(1)  In  re  Owtn  [1894]  3  Ch.  220,  63  L.  J.  Ch.  749. 
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same  had  not  been  paid ;  and  that  the  plaintiffs  had  endeavoured      sampron 

in  vain  to  sell  the  premises  in  pursuance  of  the  power,  and  had     pattisok. 

incurred  costs  thereby.     The  bill  prayed,  that  an  account  might  be 

taken  of  what  was  due  on  the  security,  and  that  the  defendants 

might  be  decreed  to  pay  the  same  or  be  foreclosed,  and  for  general 

relief. 

The  defendants,  W.  Borders,  T.  Carman,  and  J.  Hill,  demurred 
for  want  of  equity. 

Mr.  Girdlestone  and  Mr.  Uetheriuytony  in  support  of  the 
demurrer,  said  that  there  was  nothing  in  the  instruments,  under 
which  the  charge  was  created,  to  entitle  the  plaintiffs  to  a  decree  of 
foreclosure  as  the  alternative  of  payment.  The  mode  of  recover- 
ing payment  was  expressed  in  the  contract,  and  the  case  had  no 
resemblance  *to  that  out  of  which  the  title  to  foreclosure  arises.  [  *oS5  ] 

Mr.  Willcock,  for  the  plaintiffs  : 

The  charge  in  question  is  a  mortgage  in  a  form  which  is  not 
uncommon ;  and  there  is  no  reason  for  excluding  the  incidents  of  a 
mortgage,  of  which  foreclosure  is  one.  Every  mortgagee  is,  in  fact, 
a  trustee  in  equity  after  his  debt  is  paid.  The  construction  of  the 
contract  is  purely  technical,  which  would  distinguish  the  effect  of  a 
mortgage  in  the  present  form  from  that  of  a  mortgage  in  the  more 
common  form  of  an  absolute  conveyance,  without  an  express 
declaration  of  trust  of  the  surplus.  There  is  substantially  no 
difference  in  the  two  cases.  At  all  events,  the  plaintiffs  are  entitled 
to  the  assistance  of  the  Court  in  carrying  into  effect  the  trust  for 
sale ;  and  the  demurrer,  therefore,  denying  their  title  to  any  relief, 
cannot  be  sustained. 

Mr.  Gmllestonc,  in  reply : 

A  sale  is  not  prayed  by  the  bill,  nor  is  it  pointed  at,  so  as  to  be 
brought  within  the  prayer  for  general  relief.  The  aid  of  the  Court 
moreover  is  not  necessary  in  order  that  the  plaintiffs  might  sell. 

The  cases  mentioned  were  Palk  v.  Lord  Clinton  (i),  and  Tenlon 
V.  Curtis  (2). 

The  Vicb-Chancbllor  : 

The  only  question  is, — what  are  the  terms  of  the  contract  ?  They 
are,  simply,  that  a  certain  sum  of  money  and  interest  shall  be  a 

(I)  8  R.  R.  283  (12  Ves.  48).  (2)  34  R.  R.  301  (1  Younge,  610). 
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Sampson  charge  on  the  estate,  and  if  the  same  be  not  paid  at  a  particular 
pattison.  time,  the  party  entitled  to  the  money  shall  have  power  to  sell  the 
estate.  There  is  no  right  of  foreclosure  arising  out  of  such  a 
[  "536  ]  contract.  *Where  a  charge  is  created  by  mortgage,  the  condition 
of  which  is,  that  if  the  money  be  not  paid  at  a  certain  day,  the 
estate  of  the  mortgagee  shall  be  absolute  at  law,  this  Court  says 
that  the  failure  in  payment  at  the  day  shall  not  work  a  forfeiture, 
notwithstanding  the  express  words  of  the  contract ;  and  upon  the 
bill  of  the  mortgagee,  a  further  time  for  payment  is  appointed :  if 
the  money  be  not  then  paid,  the  Court  refuses  again  to  interfere, 
and  leaves  the  parties  to  their  legal  rights.  The  frame  of  the 
instruments  under  which  the  parties  claim,  in  this  case,  do  not 
bring  them  in  any  respect  within  the  principle  that  the  decree  of 
foreclosure  proceeds  upon. 

The  form  of  the  security  points  out  the  manner  in  which  the 
trust  is  to  be  worked  out,  and  payment  obtained.  Notice  requiring 
payment  is  to  be  given  in  a  particular  manner,  and  after  a  certain 
time,  if  payment  is  not  made,  the  trustee  may  sell  the  estate.  I 
think  the  trustee  is  entitled  to  the  aid  of  the  Court  in  carrying  into 
effect  the  sale  ;  but  if  that  aid  should  be  sought  unnecessarily,  the 
propriety  of  the  suit  may  be  considered  hereafter  in  disposing  of  the 
costs.  If  the  bill  distinctly  averred  that  the  plaintiffs  had  given 
the  notice  in  due  form,  and  thus  taken  the  steps  required  in  order 
to  enable  them  to  sell,  the  demurrer,  extending  to  all  relief,  might 
be  overruled ;  but  I  should  certainly  overrule  it  without  costs,  for 
the  bill  obviously  pointed  the  attention  of  the  defendants  to  relief 
by  way  of  foreclosure  only.  The  bill  does  not,  however,  distinctly 
show  that  the  plaintiffs  have  pursued  their  remedy  modo  et  forma, 
by  giving  the  proper  notice,  and  that  they  are  in  a  condition  to 
effect  a  sale ;  but  on  this  point  I  think  the  plaintiffs  should  have 
leave  to  amend  their  bill. 

The  plaintiffs  consented  that  the  demurrer  should  be  allowed, 
without  costs,  they  having  liberty  to  amend  the  bill  by  stating  the 
due  service  of  the  proper  notice. 
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ADAMS   r.  ADAMS  (1).  i842. 

(1  Hare,  537     542;  S.  V.  11  L.  J.  Th.  305.)  ^1/gy  27,  28. 

A  devise  iiud  befjuest  of  real  and  iHTsoiial  estate  upon  tiiist  for  the  children       vV  igeam, 
of  the  testator,  subject  to  the  dower  and  thirds  at  common  law  of  his 
wife,  followed  by  a  direction  to  apply  the  rents,  issues,  and  profits,  after         ^         J 
deducting  the  dower  and  thirds  of  his  wife,  to  the  maintenance  of  the 
children,  is  not,  by  implication,  a  gift  of  any  interest  in   the  estate  to 
the  wife. 

E.  B.  Adams,  by  bis  will,  dated  in  1826,  directed  that  all  his  just 
debts,  funeral  and  testamentary  expenses,  should  be  fully  paid  and 
satisfied,  and,  from  and  after  payment  and  satisfaction  of  the  same, 
gave,  devised,  and  bequeathed  all  and  every  his  (the  testator's) 
freehold  and  copyhold  manors,  messuages,  lands,  tenements,  and 
hereditaments,  situate  in  the  county  of  Suffolk,  or  elsewhere,  in  the 
kingdom  of  England,  and  all  and  every  other  his  the  said  testator's 
real  and  personal  estate  whatsoever  and  wheresoever,  of  what 
nature  and  kind  soever,  of  which  he  might  die  seised  or  possessed 
of  or  interested  in  or  entitled  to  in  anv  manner  at  the  time  of  his 
death,  unto  trustees  and  the  survivor  of  them,  and  the  heiirs,  executors, 
administrators,  and  assigns  of  such  survivor  respectively,  according 
to  the  nature  of  the  testator^s  estate  therein,  upon  trust  (but  subject 
nevertheless  to  the  dower  and  thirds  at  common  law  of  the  said 
testator's  wife,  Jane  Adams,  in  and  out  of  his  real  estates,  and  as  to 
such  of  his  real  estates  subject  to  the  payment  of,  and  chargeable 
with,  all  principal  sums  of  money,  and  the  interest  thereon  arising, 
which  he  had  already  charged,  or  should  at  any  time  thereafter 
charge,  by  mortgage  or  otherwise)  to  receive  the  rents,  issues,  and 
profits  thereof,  and  to  pay  the  same  or  the  overplus  thereof,  after 
deducting  the  dower  or  thirds  of  his  said  wife,  Jane  Adams,  therein, 
and  such  interest  as  might  be  due  and  payable  for  the  sums  of 
money  with  which  the  said  real  estates  might  be  charged  at  his 
decease,  towards  the  maintenance,  education,  and  bringing  up  of 
all  and  every  such  children  ♦as  he  might  have  at  the  time  of  his  [  *-'^38  ] 
decease,  until  the  youngest  of  such  children  should  attain  twenty- 
one,  in  equal  shares,  and  then  upon  trust  to  sell  the  said  real 
estates,  and  divide  the  monies  to  arise  thereby  amongst  such 
children.  The  testator  appointed  the  said  Jane  Adams,  his  wife, 
executrix,  and  died,  leaving  her,  and  the  plaintiffs,  his  children, 
surviving.  The  bill  was  filed  against  the  widow,  the  trustees,  and 
heir-at-law  to  establish  the  will,  and  carry  into  effect  the  trusts. 

(1)  //*  re  Rowe  [1898]  1  Ch.  153,  67  L.  J.  Ch.  87.— C.  A. 
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ADAMS       The  widow  afterwards  married   the  defendant,  Hohnes,   against 

Adams.       whom  a  supplemental  bill  was  filed. 

By  the  decree  made  in  August,  1839,  the  will  was  established, 
and  the  usual  accounts  of  the  personal  estate,  and  inquiries 
concerning  the  children  of  the  testator  were  directed.  And  the 
Master  was  directed  to  inquire  whether  the  defendant,  Jane  Adams, 
the  widow  of  the  testator,  was  legally  entitled  to  dower  out  of  any 
and  which  of  the  estates  whereof  the  testator  died  seised ;  but  such 
inquiry  was  not  to  prejudice  the  question  of  election. 

The  Master,  by  his  report,  found  that  E.  Burman,  being  seised 
of  an  estate  of  inheritance  in  fee-simple  of  and  in  an  estate  situate 
in  the  parish  of  Bures  and  Weston  in  Suflfolk,  by  his  will,  dated 
the  26th  of  February,  1801,  devised  the  same  unto  T.  Ingram, 
J.  Warner,  B.  Adams,  and  E.  Adams,  and  their  heirs,  to  the  use  of 
J.  Warner  for  life,  with  remainder  to  the  use  of  trustees  during  the 
life  of  J.  W^arner,  to  preserve  contingent  remainders  ;  remainder  to 
the  first  and  other  sons  of  J.  Warner  in  tail  male ;  remainder  to 
the  use  of  B.  Adams  for  life,  with  remainder  to  the  use  of  trustees 
to  preserve  contingent   remainders ;    remainder   to  the  first  and 

[  *o39  ]       other  sons  of  B.  Adams  in  tail  male  ;    and  he  *found  that  the 
testator   E.  Burman  died  some   time   in   the  year  1803,  without 
revoking  his  will ;  and  that  B.  Adams  and  the  testator,  E.  B.  Adams, 
the  first  and  eldest  son  of  the  said  B.  Adams,  before  the  death  of 
the  said  J.  Warner,  the  preceding  tenant  for  life,  by  indentures 
of  lease  and  release,  dated  the  1st  and  2nd  days  of  October,  1818, 
and,  by   a   fine   sur  ronusance  de  droit  come  ceo,  &c.,  mortgaged 
their  expectancies  in  the  said   estate  and  premises  in  Sufi^olk  to 
C.  M.  Wentworth,  for  securing  the  payment  of  a  sum  of  1,750?., 
and  interest  at  51.  per  cent. ;  and  he  found  that  B.  Adams  died  in 
December,   1821,  leaving  the  testator  E.  B.  Adams,  his  first  and 
eldest  son,  surviving;    and   that  J.  Warner  died  in  »Tuly,  1828, 
without  issue,  and  thereupon  the  said  testator  E.  B.  Adams  became 
entitled  as  tenant  in  tail  male  to  the  said  estates ;  and  he  found 
that  the  testator,  E.  B.  Adams,  was  married  to  the  defendant  Jane 
Holmes,  late  Jane  Adams,  the  10th  of  August,  1820,  and  that  he 
died   on   the   26th   of   March,  1833,  leaving   the  defendant  Jane 
Holmes,  his  widow,  him  surviving ;  and,  upon  due  consideration  of 
the  facts  aforesaid,  he  was  of  opinion,  that  the  said  defendant  Jane 
Holmes,  the  widow  of  the  testator  E.  B.  Adams,  was  not  legally 
entitled  to  dower  out  of  the  estates  so  devised  as  aforesaid,  or  any 
part  thereof. 
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The  cause  came  on  for  further  directions.  Adams 

Mr.  Sharpe  and  Mr.  Jemmett,  for  the  plain tiflfs,  said,  that  there  a^-^^ms. 
was  no  gift  by  implication  to  the  widow.  The  estate  was  disposed 
of  by  the  will,  subject  only  to  such  charges  as  it  might  be  chargeable 
with  ;  and  the  title  of  the  widow  to  her  dower  depended  on  the  ques- 
tion of  whether  it  was  liable  to  that  claim  or  not  independently  of  the 
*will.  [They  cited  Wright  v.  WyveU{\)\  Dashwood  v.  Peyton  {2))  ['SiO] 
/>/Trf>  V.  DaHs  (3) ;  Bird  v.  Huuadon  (4)  ;  and  other  authorities.] 

Mr.  Bird,  for  the  heir-at-law.     *     *     * 

Mr.  Girdlestonc  and  Mr.  Sandys,  for  the  widow  of  the  testator, 
and  her  husband.     *     ♦     ♦ 

The  Vicb-Chancellor  : 

I  certainly  think  that  this  is  a  hard  case  upon  the  widow ;  but, 
whatever  my  opinion  in  that  respect  may  be,  I  cannot  make  a 
provision  for  her,  which  the  testator  has  not  directed.  The  ques- 
tion in  all  these  cases  is,  whether  the  testator  has  actually  made 
any  gift ;  and  the  gift,  if  there  be  any,  must  be  found  either  in 
express  words  or  by  implication.  Where  a  testator,  in  one  part 
of  his  will,  has  recited  that  he  had  given  a  legacy  to  a  certain 
person,  but  it  has  not  appeared  that  any  such  legacy  was  given, 
the  Court  has  taken  the  recital  as  conclusive  evidence  of  an  intention 
to  give  by  the  will,  and,  fastening  upon  it,  has  given  to  the  erroneous 
recital  the  effect  of  an  actual  gift.  Where,  however,  the  testator 
says  that  only  which  amounts  to  a  declaration,  that  he  supposes 
that  a  party  who  is  referred  to  has  an  interest  independent  of  the 
will, — such  *a  recital  is  no  evidence  of  an  intention  to  give  by  the  [  *5*i  ] 
will,  and  cannot  be  treated  as  a  gift  by  implication.  The  distinction 
between  the  two  cases  is  marked  and  obvious.  In  the  former,  the 
erroneous  recital  is  evidence  of  an  intention  to  give  by  the  will, 
inadvertently  not  expressed.  In  the  latter,  as  it  is  expressed  by 
Mr.  Jarman  (5),  '*  such  recitals  do  not  in  general  amount  to  a 
devise ;  for,  as  the  testator  evidently  conceives  that  the  person 
referred  to  possesses  a  title  independently  of  his  own,  he  does  not 
intend  to  make  an  actual  disposition  in  favour  of  such  person.*'  I 
cannot  distinguish  the  case  before  me,  in  principle,  from  those  I 
have  referred  to. 

(1)  2  Vent.  56.  revd.  1  L.  J.  (N.  S,)  Ch.  \bb). 

(2)  11  R.  R.  145  (18  Ves.  27).  (4)  19  R.  R.  82  (2  Swanst.  342), 

(3)  36  R.  R.  433  (1  Russ.  &  My.  C45,  (5)  Jannan  on  Wills, 
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Adams  The  probability  in  this  case  no  doubt  is,  that  the  testator  intended 

Adams.  bis  widow  should  have  a  provision ;  but  there  is  nothing  upon  the 
will,  though  aided  in  construction  by  the  fact  that  the  widow  was 
not  entitled  to  dower  out  of  any  lands,  which  can  enable  the  Court 
to  give  effect  to  such  an  intention,  if  it  really  existed.  A  devise  of 
property,  subject  to  a  certain  debt  or  charge  which  the  testator 
thought  that  a  stranger  had  upon  it,  where  in  fact  there  was  no 
such  debt  or  charge  upon  the  estate,  would  afford  no  necessary 
implication  that  the  testator  intended  a  gift  to  a  stranger  of  the 
amount  of  the  assumed  debt.  In  this  case,  the  devise  is,  after 
deducting  the  dower  or  thirds  of  his  wife  at  common  law ;  but  I 
cannot,  from  the  relationship  of  the  parties  only,  give  effect  to  a 
supposed  intention,  of  which  I  could  not  even  infer  the  existence, 
as  between  strangers ;  and  there  is  nothing  else  to  distinguish  the 
two  cases. 

It  occurred  to  me,  for  a  moment,  that  the  inquiries  which  the 
Court  had  directed  as  to  the  widow's  right  of  dower,  and  the  answer 
[  •542  ]  to  those  inquiries, — that  the  *widow  was  not  legally  entitled  to  any 
dower, — might  justify  me  in  giving  the  will  a  different  interpreta- 
tion. But  I  am  satisfied  I  cannot  do  so.  The  object  of  the  reference 
was  to  enable  the  Court  to  give  the  widow  what,  if  any  thing,  she 
might  be  entitled  to  as  dower  at  common  law.  At  least,  the  decree 
is  satisfied  by  so  interpreting  it,  without  supposing  the  Court  to 
have  intended  that,  if  the  widow  was  entitled  to  no  dower,  the 
Court  would  give  her  a  portion  of  the  rents  equal  in  amount  to 
what  dower  would  have  given  her  out  of  the  whole  estate.  Such 
an  intention  in  the  mind  of  the  Court,  if  it  existed,  could  not,  in 
my  opinion,  have  been  effectuated  consistently  with  any  principle 
of  law.  First,  it  supposes  an  implied  gift,  of  which,  for  the  reasons 
already  stated,  I  think  there  is  no  evidence.  Secondly,  it  supposes 
the  Court  may  create  a  subject,  which  has  no  existence,  for  the 
purpose  of  satisfying  a  defective  gift.  This  it  cannot  do.  Where 
a  testator  uses  words  which  do  not  accurately  apply  to  any  existing 
subject,  but  do  with  sufficient  certainty  identify  a  given  subject, 
the  Court  may  apply  the  inaccurate  words  of  the  will  to  the  subject 
so  identified  by  them  ;  but  it  cannot  call  a  subject  into  existence  for 
the  purpose  of  making  the  will  operative.  In  this  case,  the  will 
must  be  inoperative,  unless  the  Court  creates  a  rent-charge  equal 
to  the  amount  of  the  widow's  dower  at  common  law.  The  words 
"  after  deducting  '*  can  have  no  operation  ;  for  the  deduction  is  to 

•ch  does  not  exist. 
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It  is  stated,  that  the  children  are  nearly  of  an  age,  at  which  it       Adams 
will  be  in  their  power  voluntarily  to  supply  that  provision  for  the       adams. 
widow  out  of  the  estate,  which  the  testator  may  be  reasonably  pre- 
sumed to  have  intended.     It  will  be  for  them  to  determine  what 
they  will  do  in  such  a  case  ;  but  I  cannot  construe  the  will  as  giving 
to  the  widow  any  interest  in  the  estate. 


LANGTON  V.  HORTON.  i842. 

(1  Hare,  549—563  ;  S.  C.  11  L.  J.  Ch.  299.)  Jvnee,7,S,  9. 

A  deed  of  assignment  by  way  of  mortgage  of  a  ship  together  with  her      Wioram, 
tackle    and  appurtenances,  and    all  oil,  head  matter,  and  other  cargo,  V.-C. 

which  might  be  caught  or  brought  home  in  such  ship,  is,  as  against  the         [  ^49  ] 
assignor,  a  valid  assignment  in  equity  as  well  of  the  future  cargo  to  be 
taken  during  the  particular  voyage,  as  of  the  cargo  (if  any)  which  existed 
at  the  time  of  the  assignment. 

The  ship  was  on  her  voyage  at  the  time  of  the  assignment ;  the  parties 
sent  notice  of  the  assignment  to  the  master  of  the  ship,  and  the  master 
delivered  up  possession  of  the  ship  and  cargo  to  the  mortgagees,  immediately 
after  her  return  from  the  voyage:  Held,  that  the  equitable  title  of  the 
mortgagees  to  the  cargo  was  perfected,  and  could  not  be  defeated  by  a 
judgment  creditor  of  the  assignor,  who  afterwards  sued  out  a  writ  oifi,  fit., 
and  proceeded  to  take  the  ship  and  cargo  in  execution. 

The  defendant  G.  Birnie,  being  the  owner  of  the  ship  Foxhound, 
(of  which  the  plaintiffs  J.  B.  Langton  and  E.  Bicknell  were 
uiortgagees),  and,  being  also  the  owner  of  three  other  ships,  by  an 
indenture  of  the  18th  of  April,  1887,  assigned  the  four  ships  and 
their  several  cargoes  to  the  plaintiffs,  upon  trust  to  secure  the 
repayment  of  certain  sums  of  money  then  due  to  them  from  Birnie, 
together  with  all  further  advances,  not  exceeding  20,000{.  in  the 
whole.  All  the  ships  were  employed  in  the  whale  fisheries  in  the 
South  Seas.  The  debt  due  on  the  first  mortgage  of  the  Foxhound 
was  paid  off  on  her  return  from  the  fisheries,  in  August,  1837 ; 
and,  at  the  request  of  Birnie,  the  Foxhound  was  then  released  from 
the  incumbrance  created  by  the  indenture  of  April,  1837,  which 
remained  a  charge  on  the  other  three  ships  exclusively ;  and  the 
Foxhound  was  sent  again  by  Birnie  to  the  South  Seas. 

The  plaintiffs  afterwards  agreed  with  Birnie  to  make  him  further  [  55o  ] 
advances  to  the  amount  of  5,0002.,  upon  the  security  of  a  mortgage 
of  the  Foxhound  and  her  cargo,  and  of  a  further  charge  upon  the 
other  ships  and  property  comprised  in  the  security  for  the  20,000/. 
In  pursuance  of  this  agreement,  and  in  consideration  of  5,000/. 
advanced  to  Birnie  by  the  plaintiffs,  Birnie,  by  indenture  of  the 
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Langton  2nd  of  March,  1838,  assigned  the  ship  Foxhound,  then  on  her 
HoBTON.  voyage  to  the  South  Seas,  together  with  all  and  singular  the  masts, 
howsprits,  yards,  and  appurtenances  whatsoever  to  the  said  ship 
belonging  ;  and  also  all  oil  and  head  matter,  and  other  cargo  which 
might  be  caught  or  brought  home  in  the  said  ship  on  and  from  her 
then  present  voyage ;  and  also  the  policies  of  insurance  therein 
mentioned,  and  all  muniments,  writings,  and  papers  relating  to  the 
said  ship,  to  the  plaintiffs,  upon  trust  for  securing  to  them  the  said 
sum  of  5,000/.,  and  the  sums  secured  by  the  former  mortgage: 
the  indenture  contained  also  a  power  of  sale.  A  deed  of  further 
charge  of  the  same  date  was  indorsed  upon  the  indenture  of  the 
13th  of  April,  1837,  whereby  the  said  advance  of  5,000Z.  was  made 
a  charge  upon  the  other  three  ships  and  their  cargoes.  The  assign- 
ment and  further  charge  were  both  entered  on  the  day  of  their 
date,  in  the  registry  of  ships  belonging  to  the  port  of  London,  in 
the  oflSce  of  the  collector  of  customs  in  that  port.  The  indorsing  of 
the  assignment  upon  the  certificate  of  registry  kept  on  board  the 
Foxhound  was  necessarily  deferred  until  her  return  from  the  voyage, 
and  was  made  on  the  15th  of  January,  1841.  Birnie  became 
insolvent,  and  ceased  to  make  any  payments  on  account  of  the  ship 
after  June,  1838,  and  the  plaintiffs  thenceforward  made  the  requisite 
disbursements.  In  or  about  July,  1838,  information  of  the  assign- 
ment was  sent  to  the  master  of  the  ship,  by  letters  from  Birnie  and 
from  the  plaintiffs,  acquainting  him  also  of  the  arrangement  which 
had  been  made  for  meeting  the  expenses  of  the  voyage.  These 
[  •551  ]  *letter8  the  master  received  whilst  in  the  South  Seas,  several  months 
after  their  date  ;  and  from  that  time  he  drew  upon  the  plaintiffs  as 
his  owners.  The  proceeds  of  the  other  three  ships  and  cargoes  were, 
on  their  return,  applied  in  discharge  of  the  incumbrances  upon  them, 
but,  according  to  the  account  rendered  by  the  plaintiffs,  left  a  large 
sum  still  owing  to  them,  upon  the  security  of  the  indenture  of  April, 
1837,  which,  together  with  the  said  advance,  became  a  charge  upon 
the  Foxhound,  under  the  indenture  of  the  2nd  of  March,  1838. 

The  Foxhmind  arrived  at  the  entrance  of  the  port  of  London  on 
the  7th  of  January,  1841.  On  the  following  day  the  master  of  the 
ship  communicated  with  the  plaintiffs,  and  was  shown  the  deed  of 
assignment,  and  informed  by  one  M*Guffie,  who  had  formerly  been 
the  clerk  of  Birnie,  and  now  acted  as  his  agent  (whether  with 
authority  or  not  was  disputed),  that  he  (the  master)  was  to  do  what  the 
plaintiffs  directed,  and  that  he  was  fully  justified  in  giving  up  the  ship 
to  them.    The  master  then,  at  the  request  of  the  plaintiffs,  directed 
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the  mate,  who  was  in  charge  of  the  ship,  to  receive  on  board  a  ship-     langton 
keeper,  who  accordingly  on  the  9th  of  January  went  on  board  and      horton. 
took  possession  of  the  Fo.rhoumt  on  behalf  of  the  plaintiffs.     On  the 
12th  of  January  the  ship  was  brought  into  the  Commercial  Docks. 

The  defendant,  Benjamin  Horton,  brought  his  action  against 
Bimie  in  February,  1840,  and  on  the  24th  of  June  recovered  judg- 
ment against  him  for  2,372/.  15^.  damages  and  costs.  A  writ  ot, fieri 
facias  was  on  the  11th  of  January,  1841,  sued  out  on  the  judgment, 
and  lodged  with  the  sheriff  of  Surrey.  On  the  13th  of  January, 
the  officer  of  the  sheriff,  in  execution  of  the  writ,  took  possession 
of  the  ship  and  cargo,  then  lying  in  the  Commercial  Docks. 

The  plaintiffs  having  given  the  sheriff  notice  of  the  *assignment,  [  ♦552  ] 
the  sheriff  under  the  Interpleader  Acts,  1  &  2  Will.  IV.  c.  58  (i),  and 
1  &  2  Vict,  c.  45  (i),  on  the  18th  of  January,  1841,  summoned  the 
plaintiffs  and  the  defendant  Horton  before  one  of  the  Judges  of  the 
Queen's  Bench,  to  appear  and  state  the  nature  and  particulars  of 
their  respective  claims,  and  maintain  or  relinquish  the  same,  and 
abide  by  such  order  as  might  be  made  for  the  stay  of  proceedings. 
On  the  appearance  of  the  parties  to  this  summons,  the  learned 
Judge  ordered  an  issue  to  be  tried,  in  which  the  present  plaintiffs 
were  to  be  plaintiffs,  and  Horton  defendant,  and  that  the  sheriff 
should  remain  in  possession  at  the  expense  of  the  plaintiffs,  until 
security  for  the  amount  of  the  levy  was  given. 

On  the  29th  of  January  the  plaintiffs  filed  their  bill  against 
Horton,  Birnie,  and  the  sheriff,  praying  that  it  might  be  declared 
that  the  indenture  of  the  2nd  of  March,  1838,  operated  as  a  good  and 
valid  equitable  assignment  to  the  plaintiffs  of  the  ship  Foxhound 
and  the  cargo  obtained  by  her  in  the  voyage  which  she  was  prose- 
cuting at  the  date  thereof,  by  way  of  security  for  the  sums  then 
due  and  owing  from  Bimie  to  the  plaintiffs ;  and  that  it  might  also 
be  declared  that  the  plaintiffs  were  entitled  to  the  full  benefit  of 
their  said  security  in  priority  to  the  rights  (if  any)  of  the  defendant 
Horton  as  judgment  creditor;  and  for  an  injunction  to  restrain  the 
levy,  and  the  prosecution  of  the  order  under  the  Interpleader  Act ; 
and  if  necessary  for  a  receiver  and  an  account. 

The  plaintiffs  moved  for  the  injunction; — when  a  special  order 
was  made  for  the  payment  of  2,500/.  into  Court,  and  the  delivery  of 
the  ship  and  cargo  to  the  plaintiffs, — they  keeping  an  account ;  and 
the  hill  was  dismissed  against  the  sheriff,  the  order  directing,  that 
the  fund  should  not  be  paid  out  of  Court  without  notice  to  him. 

(1)  Repealed :  see  now  R.  S.  C.  Ord.  LVII. 
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Lancton         The  defendant  Horton,  by  bis  answer,  insisted  on  his  right  as  an 

HoBTON.      execution  creditor  to  the  ship  and  cargo  in  priority  to  the  plaintiffs. 

[  553  ]       Evidence  was  gone  into  on  behalf  of  each  party,  by  which,  and 

by  the  pleadings,  the  facts  in  the  foregoing  statement  appeared. 

The  defendant  Birnie  submitted  to  the  claim  of  the  plaintiffs.    The 

cause  came  on  to  be  heard. 

Mr.  Sharpc  and  Mr.  Roll,  for  the  plaintiffs  [cited  Don<ilas  v. 
Russell  (i) ;  Metcalfe  v.  Archbishop  of  York  (2) ;  Gardner  v. 
Lachlan  (3) ;   Welleslet/  v.  WeUesley  (4) ;  and  other  cases] : 

The  plaintiffs,  having  taken  an  assignment  to  which  the  Court 
would  give  effect  as  against  the  assignor,  have  omitted  no  act 
which  was  necessary  to  complete  their  title  as  against  other  parties, 
and  were  actually  in  possession  at  the  time  the  execution  creditor 
attempted  to  acquire  a  title.  A  court  of  equity,  therefore,  will 
not  permit  the  execution  to  interpose  and  defeat  the  equitable 
right. 

[  554  ]  Mr.  Hall,  for  the  defendant,  Birnie. 

Mr.  Girdlestone  and  Mr.  E.  R.  Adams,   for   the  defendant 
Horton  [cited  Whitwoi-th  v.  Gaufjain  (o)]. 

f  555  ]        The  Vice-Chancbllor  : 

The  first  and  the  substantial  question  in  this  cause,  is,  whether 
the  future  cargo  of  the  Fojchound, — that  which  was  the  future  cargo 
at  the  time  of  the  assignment, — passed,  either  at  law  or  in  equity, 
by  the  assignment  from  Birnie  to  the  plaintiffs.  I  lay  out  of  view 
all  question  as  to  the  operation  of  the  instrument  at  law,  and  look 
at  the  case  only  as  a  question  in  equity. 
[  556  ]  Is  it  true,  then,  that  a  subject  to  be  acquired  after  the  date  of  a 

contract  cannot,  in  equity,  be  claimed  by  a  purchaser  for  value 
under  that  contract  ?  It  is  impossible  to  doubt,  for  some  purposes 
at  least,  that,  by  contract,  an  interest  in  a  thing  not  in  existence  at 
the  time  of  the  contract  may,  in  equity,  become  the  property  of  a 
purchaser  for  value.  The  course  to  be  taken  by  such  purchaser  to 
perfect  his  title,  I  do  not  now  advert  to ;  but  cases  recognising  the 
general  proposition   are  of   common  occurrence.     A  tenant,   for 

(1)  3:{  R.  R.  130  (4  Sim.  o24).  123:  4  My.  &  Cr.  12.^). 

(2)  43  R.  R.  237(0  Sim.  224  ;  1  My.  (4)  48  R.  R.  172,  180  (4  My.  &  Cr. 
Si  Vr.  547).  .Vn,  5H0). 

(3)  42  R.  R.  124  (6  Sim,  407  ;  8  Sim.  (0)  Cr.  &  Ph.  310.  See  34  R.  R.  31u. 
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example,  contracts  that  particular  things,  which  shall  be  on  the  Lanoton 
property  when  the  term  of  his  occupation  expires,  shall  be  the  horton. 
property  of  the  lessor  at  a  certain  price,  or  at  a  price  to  be 
determined  in  a  certain  manner.  This,  in  fact,  is  a  contract  to 
sell  property  not  then  belonging  to  the  vendor,  and  a  court  of 
equity  will  enforce  such  contracts,  where  they  are  founded  on 
valuable  consideration,  and  justice  requires  that  the  contract 
should  be  specifically  performed.  The  same  doctrine  is  applied 
in  important  cases  of  contracts  relating  to  mines,  where  the  lessee 
has  agreed  to  leave  engines  and  machinery  not  annexed  to  the 
freehold  which  shall  be  on  the  property  at  the  expiration  of  the 
lease,  to  be  paid  for  at  a  valuation.  The  contract  applies,  in  terms, 
to  implements  which  shall  be  there  at  the  time  specified ;  and  here 
neither  construction  nor  decision  has  confined  it  to  those  articles 
which  were  on  the  property  at  the  time  the  lease  was  granted. 

[His  Lordship  here  referred  to  some  of  the  authorities  which  have 
now  completely  decided  that  non-existing  property  may  be  the 
subject  of  valid  assignment  in  equity,  and  said :]  I  cannot,  without  [  557  ] 
going  in  opposition  to  many  authorities  which  have  been  cited, 
throw  any  doubt  upon  the  point,  that  Birnie,  the  contracting  party, 
would  be  bound  by  the  assignment  to  the  plaintiffs. 

The  next  question  is,  whether  enough  has  been  done  to  perfect 
the  title  of  the  plaintiffs  to  the  cargo. 

The  ship  was  at  sea  at  the  time  the  deed  of  assignment  was  made ; 
the  delivery  of  possession  of  the  cargo  itself  was  therefore,  at  that 
time,  impossible,  but  the  parties  adopted  another  mode  by  which 
property  in  existing  chattels  may  be  transferred :  Irom  v.  Small- 
piece  (1).  At  that  time  the  parties  could  do  nothing  more  in  this 
country  with  reference  to  the  cargo,  than  execute  an  instrument 
purporting  to  assign  such  interest  as  Birnie  had, — send  a  notice  of 
the  assignment  to  the  master  of  the  *ship, — and  await  the  arrival  of  [  *'^^^  3 
the  ship  and  cargo.  This  was  the  course  taken  ;  and  on  the  arrival 
of  the  ship  at  the  port  of  London  the  plaintiffs  immediately  demanded 
possession.  Blake,  the  master,  who  during  the  voyage  had  been 
informed  of  the  transfer  of  the  property  contracted  for,  was 
satisfied  by  a  perusal  of  the  deed  that  Birnie  had  transferred  his 
interest,  and  took  on  himself  the  responsibility  of  delivering  over 
possession  of  the  ship  to  the  plaintiffs.  If  Birnie  had  been  present 
and  had  authorized  this  delivery,  it  is  not  disputed  that  it  would 
have  given  the  plaintiffs  an  undoubted  right  against  all  persons 

(1)  21  R.  R.  395  (2  B.  &  Aid.  551). 
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Langtok  whose  title  arose  subsequent  to  that  delivery.  But  it  is  said,  that 
HoRTON.  M'Guffie  and  the  parties  who  were  present  had  no  authority  from 
Birnie  to  deliver  possession  of  the  ship.  If  the  question  depended 
on  the  direct  authority  of  M'Guffie  to  deliver  the  possession,  there 
is  probability  and  evidence  enough  of  that  fact,  at  least  to  justify 
me  in  directing  a  further  inquiry  with  regard  to  it.  As  that  direct 
authority,  however,  is  not  proved,  and  is  a  matter  in  dispute,  I 
shall  lay  it  aside,  and  consider  the  case  on  the  supposition  that 
M'Guffie  had  not  direct  authority  to  deliver  up  possession  of  the 
property.  I  suppose  then  only,  as  the  fact  is,  that  Birnie  had 
executed  a  deed  which,  as  between  himself  and  the  plaintififs,  had 
given  them  a  right  to  the  cargo,  had  placed  the  deed  in  their 
possession,  and  absented  himself.  The  ship  arrived,  and  the 
plaintiffs  applied  to  the  agents  of  Birnie, — his  agents  in  this  sense, 
— that  they  were  in  possession  of  the  property,  and  held  the  ship 
on  his  behalf:  on  production  of  the  deed  which  transferred  the 
property  to  them,  the  plaintiffs  applied  to  Blake  to  give  them 
possession  of  the  ship  and  cargo.  Blake  took  on  himself  the 
responsibility  of  assuming  that  the  deed  did  pass  the  property  of 
Birnie  to  the  plaintiffs,  and  gave  them  the  possession.  I  am  not 
speaking  of  a  case  in  which  there  was  any  fraud  committed  or 
[  ♦56y  ]  any  wrong  done.  If  Blake  had  acted  erroneously,  ♦he  might  have 
made  himself  responsible  to  Birnie  for  delivering  up  his  property 
to  persons  who  were  not  entitled  to  receive  it ;  but  I  am  clearly  of 
opinion  that  Blake  was  not  ill  advised  when  he  was  told  he  might 
safely  deliver  up  the  property.  The  original  owner  had  bound 
himself  to  give  possession  of  the  cargo  when  it  came,  and  a  court 
of  equity  would  have  compelled  him,  so  far  as  he  was  able,  to 
perform  that  contract.  The  ship  arrived, — the  legal  or  original 
owner  was  absent;  and,  on  the  faith  of  the  antecedent  and  still 
existing  authority,  the  possession  was  given. 

Laying  out  of  the  case  for  the  present  any  right  which  the 
judgment  creditor  might  have,  it  is  imi)ossible  to  say, — if  the 
assignment  can  be  good  between  Birnie  and  the  plaintiffs, — that 
enough  has  not  been  done  to  perfect  their  equitable  title.  In  the 
course  of  the  argument  I  suggested  the  case  of  the  purchaser  of 
an  estate,  who,  having  paid  his  purchase-money,  prevailed  on  the 
occupying  tenant  to  give  him  possession,  and  I  inquired  whether 
equity,  affirming  the  validity  of  the  contract,  would  say  that 
possession  was  unlawful,  or  would  permit  the  vendor,  who  had 
received  the  money,  to  turn  the  purchaser  out  of  possession.     This 
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question  niAy  be  tried  by  that  test,  for  though  this  is  not  in  the  lamoton 
form  of  a  purchase,  it  is  yet  a  transaction  in  respect  of  which  a  hobton. 
price  was  paid,  for  the  price  of  the  security  was  the  money  they 
advanced.  It  appears  to  me  that,  whether  M'Guffie  acted  or  not 
under  the  direct  authority  of  Birnie,  the  plaintiffs  had,  on  the 
9th  of  January,  perfected  their  equitable  title  by  lawfully  clothing 
it  with  the  possession  of  the  property. 

I  now  come  to  that  part  of  the  argument  in  which  the  superior 
right  of  the  judgment  creditor  has  been  insisted  upon. 

The  general  rule  of  law  certainly  is,  that  a  judgment  creditor  [  66o  ] 
can  take  in  execution  that  which  belongs  to  his  debtor,  but  cannot 
take  the  property  of  other  persons,  although  it  may  be  in  the 
possession  of  the  debtor  as  trustee.  I  do  not  understand  that  it 
was  argued  that  a  judgment  creditor  can  take  in  execution  property 
of  which  his  debtor  was  merely  the  trustee.  And  when  this  Court 
has  once  established  that  the  equitable  ownership  may  be  in  one 
person,  and  the  legal  ownership  in  another,  the  Court  must  inter- 
pose where  it  is  necessary  to  protect  the  equitable  ownership,  and 
for  that  purpose  I  am  not  aware  that  the  Court  ever  refuses  its 
interposition.  I  may  refer  to  the  case  of  Newlands  v.  Paynter  (i) . 
as  one  of  the  latest  reported  instances  in  which  its  protection  was 
resorted  to,  and  in  which  Lord  Cottenham,  applying  the  principle 
against  a  judgment  creditor  in  the  case  of  personal  chattels,  (the 
furniture  of  a  house),  in  the  most  distinct  terms  affirmed,  that 
which  cannot  indeed  be  doubted  is  the  law, — that  equitable 
property  must  be  protected.  The  cases  of  Lodife  v.  Lij8eley{2), 
and  Brace  y.  The  Duchess  of  Marlboroii{fh{s)y  are  important  cases 
upon  the  same  subject.  And  when  it  is  once  decided,  that  property 
ostensibly  belonging  to  a  debtor,  but  in  truth  held  by  him  in  trust 
for  another,  is  to  be  protected,  the  question  in  every  case  must  be, 
whether  the  equitable  interest  is  in  any  other  person  than  the 
debtor.  In  determining  this  question,  the  Court  may  often  have 
to  decide  whether  the  equitable  title  to  which  the  Court  is  called 
upon  to  give  effect  has  been  completed.  If  the  asserted  equitable 
title  is  not  perfected,  the  earliest  claimant,  in  point  of  time,  may  be 
postponed  to  a  subsequent  claimant  whose  title  is  equitable  only, — 
a  question  which  I  had  to  consider  in  Meiix  v.  Bell  (4) ;  and  if  the 
equitable  title  of  the  earlier  claimant  is  incomplete,  as  between 
himself  and   his  debtor,  the   *later  claim,  even  of  a  subsequent       [  *^<h  ] 

(1)  48  R.  R.  131  (4  My.  &  Cr.  408).  (3)  2  P.  Wms.  491. 

(2)  4  Sim.  75.  (4)  Ante,  p.  41. 
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Adams  The  probability  in  this  case  no  doubt  is,  that  the  testator  intended 

Adams.  his  widow  should  have  a  provision  ;  but  there  is  nothing  upon  the 
will,  though  aided  in  construction  by  the  fact  that  the  widow  was 
not  entitled  to  dower  out  of  any  lands,  which  can  enable  the  Court 
to  give  effect  to  such  an  intention,  if  it  really  existed.  A  devise  of 
property,  subject  to  a  certain  debt  or  charge  which  the  testator 
thought  that  a  stranger  had  upon  it,  where  in  fact  there  was  no 
such  debt  or  charge  upon  the  estate,  would  afford  no  necessary 
implication  that  the  testator  intended  a  gift  to  a  stranger  of  the 
amount  of  the  assumed  debt.  In  this  case,  the  devise  is,  after 
deducting  the  dower  or  thirds  of  his  wife  at  common  law ;  but  I 
cannot,  from  the  relationship  of  the  parties  only,  give  effect  to  a 
supposed  intention,  of  which  I  could  not  even  infer  the  existence, 
as  between  strangers ;  and  there  is  nothing  else  to  distinguish  the 
two  cases. 

It  occurred  to  me,  for  a  moment,  that  the  inquiries  which  the 
Court  had  directed  as  to  the  widow's  right  of  dower,  and  the  answer 
[  ^542  ]  to  those  inquiries, — that  the  *widow  was  not  legally  entitled  to  any 
dower, — might  justify  me  in  giving  the  will  a  different  interpreta- 
tion. But  I  am  satisfied  I  cannot  do  so.  The  object  of  the  reference 
was  to  enable  the  Court  to  give  the  widow  what,  if  any  thing,  she 
might  be  entitled  to  as  dower  at  common  law.  At  least,  the  decree 
is  satisfied  by  so  interpreting  it,  without  supposing  the  Court  to 
have  intended  that,  if  the  widow  was  entitled  to  no  dower,  the 
Court  would  give  her  a  portion  of  the  rents  equal  in  amount  to 
what  dower  would  have  given  her  out  of  the  whole  estate.  Such 
an  intention  in  the  mind  of  the  Court,  if  it  existed,  could  not,  in 
my  opinion,  have  been  effectuated  consistently  with  any  principle 
of  law.  First,  it  supposes  an  implied  gift,  of  which,  for  the  reasons 
already  stated,  I  think  there  is  no  evidence.  Secondly,  it  supposes 
the  Court  may  create  a  subject,  which  has  no  existence,  for  the 
purpose  of  satisfying  a  defective  gift.  This  it  cannot  do.  Where 
a  testator  uses  words  which  do  not  accurately  apply  to  any  existing 
subject,  but  do  with  sufficient  certainty  identify  a  given  subject, 
the  Court  may  apply  the  inaccurate  words  of  the  will  to  the  subject 
so  identified  by  them  ;  but  it  cannot  call  a  subject  into  existence  for 
the  purpose  of  making  the  will  operative.  In  this  case,  the  will 
must  be  inoperative,  unless  the  Court  creates  a  rent-charge  equal 
to  the  amount  of  the  widow's  dower  at  common  law.  The  words 
"  after  deducting  "  can  have  no  operation  ;  for  the  deduction  is  to 
be  of  that  which  does  not  exist. 
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It  is  stated,  that  the  children  are  nearly  of  an  age,  at  which  it       Adams 
will  be  in  theii*  power  voluntarily  to  supply  that  provision  for  the       adIais. 
widow  out  of  the  estate,  which  the  testator  may  be  reasonably  pre- 
sumed to  have  intended.     It  will  be  for  them  to  determine  what 
they  will  do  in  such  a  case  ;  but  I  cannot  construe  the  will  as  giving 
to  the  widow  any  interest  in  the  estate. 


LANGTON  V.  HOETON.  1842. 

(1  Hare,  549—563  ;  S.  C.  11  L.  J.  Ch.  299.)  •^w«^  «.  7,8, 9. 

A  deed  of  assignment  by  way  of  mortgage  of  a  ship  together  with  her      Wiobam, 
tackle   and  appurtenances,  and    all  oil,  head  matter,  and  other  cargo,  y.-O, 

which  might  be  caught  or  brought  home  in  such  ship,  is,  ae  against  the         [  (>49  ] 
assignor,  a  valid  assignment  in  equity  as  well  of  the  future  ccurgo  to  be 
taken  during  the  particular  voyage,  as  of  the  cargo  (if  any]  which  existed 
at  the  time  of  the  assignment. 

The  ship  was  on  her  voyage  at  the  time  of  the  assignment ;  the  parties 
sent  notice  of  the  assignment  to  the  master  of  the  ship,  and  the  master 
delivered  up  possession  of  the  ship  and  cargo  to  the  mortgagees,  immediately 
after  her  return  from  the  voyage:  Held,  that  the  equitable  title  of  the 
mortgagees  to  the  cargo  was  perfected,  and  could  not  be  defeated  by  a 
judgment  creditor  of  the  assignor,  who  afterwards  sued  out  a  writ  oifi,  ftUf 
and  proceeded  to  take  the  ship  and  cargo  in  execution. 

The  defendant  G.  Birnie,  being  the  owner  of  the  ship  Foxhound, 
(of  which  the  plaintiffs  J.  £.  Langton  and  E.  Bicknell  were 
mortgagees),  and,  being  also  the  owner  of  three  other  ships,  by  an 
indenture  of  the  18th  of  April,  1837,  assigned  the  four  ships  and 
their  several  cargoes  to  the  plaintiffs,  upon  trust  to  secure  the 
repayment  of  certain  sums  of  money  then  due  to  them  from  Birnie, 
together  with  all  further  advances,  not  exceeding  20,000/.  in  the 
whole.  All  the  ships  were  employed  in  the  whale  fisheries  in  the 
South  Seas.  The  debt  due  on  the  first  mortgage  of  the  Foxhound 
was  paid  off  on  her  return  from  the  fisheries,  in  August,  1887 ; 
and,  at  the  request  of  Birnie,  the  Foxhound  was  then  released  from 
the  incumbrance  created  by  the  indenture  of  April,  1887,  which 
remained  a  charge  on  the  other  three  ships  exclusively ;  and  the 
Foxhound  was  sent  again  by  Birnie  to  the  South  Seas. 

The  plaintiffs  afterwards  agreed  with  Birnie  to  make  him  further  [  550  ] 
advances  to  the  amount  of  5,000/.,  upon  the  security  of  a  mortgage 
of  the  Foxhound  and  her  cargo,  and  of  a  further  charge  upon  the 
other  ships  and  property  comprised  in  the  security  for  the  20,000/. 
In  pursuance  of  this  agreement,  and  in  consideration  of  5,000/. 
advanced  to  Birnie  by  the  plaintiffs,  Birnie,  by  indenture  of  the 
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Langton  2nd  of  March,  1838,  assigned  the  ship  Foxhound,  then  on  her 
HoRTON.  voyage  to  the  South  Seas,  together  with  all  and  singular  the  masts, 
bowsprits,  yards,  and  appurtenances  whatsoever  to  the  said  ship 
belonging  ;  and  also  all  oil  and  head  matter,  and  other  cargo  which 
might  be  caught  or  brought  home  in  the  said  ship  on  and  from  her 
then  present  voyage ;  and  also  the  policies  of  insurance  therein 
mentioned,  and  all  muniments,  writings,  and  papers  relating  to  the 
said  ship,  to  the  plaintiffs,  upon  trust  for  securing  to  them  the  said 
sum  of  5,000/.,  and  the  sums  secured  by  the  former  mortgage: 
the  indenture  contained  also  a  power  of  sale.  A  deed  of  further 
charge  of  the  same  date  was  indorsed  upon  the  indenture  of  the 
13th  of  April,  1837,  whereby  the  said  advance  of  5,000/.  was  made 
a  charge  upon  the  other  three  ships  and  their  cargoes.  The  assign- 
ment and  further  charge  were  both  entered  on  the  day  of  their 
date,  in  the  registry  of  ships  belonging  to  the  port  of  London,  in 
the  office  of  the  collector  of  customs  in  that  port.  The  indorsing  of 
the  assignment  upon  the  certificate  of  registry  kept  on  board  the 
Foxhound  was  necessarily  deferred  until  her  return  from  the  voyage, 
and  was  made  on  the  15th  of  January,  1841.  Birnie  became 
insolvent,  and  ceased  to  make  any  payments  on  account  of  the  ship 
after  June,  1838,  and  the  plaintiffs  thenceforward  made  the  requisite 
disbursements.  In  or  about  July,  1838,  information  of  the  assign- 
ment was  sent  to  the  master  of  the  ship,  by  letters  from  Birnie  and 
from  the  plaintiffs,  acquainting  him  also  of  the  arrangement  which 
had  been  made  for  meeting  the  expenses  of  the  voyage.  These 
[  •5r»i  ]  *letters  the  master  received  whilst  in  the  South  Seas,  several  months 
after  their  date  ;  and  from  that  time  he  drew  upon  the  plaintiffs  as 
his  owners.  The  proceeds  of  the  other  three  ships  and  cargoes  were, 
on  their  return,  applied  in  discharge  of  the  incumbrances  upon  them, 
but,  according  to  the  account  rendered  by  the  plaintiffs,  left  a  large 
sum  still  owing  to  them,  upon  the  security  of  the  indenture  of  April, 
1837,  which,  together  with  the  said  advance,  became  a  charge  upon 
the  Foxhoundf  under  the  indenture  of  the  2nd  of  March,  1838. 

The  Foxhound  arrived  at  the  entrance  of  the  port  of  London  on 
the  7th  of  January,  1841.  On  the  following  day  the  master  of  the 
ship  communicated  with  the  plaintiffs,  and  was  shown  the  deed  of 
assignment,  and  informed  by  one  M^Guffie,  who  had  formerly  been 
the  clerk  of  Birnie,  and  now  acted  as  his  agent  (whether  with 
authority  or  not  was  disputed),  that  he  (the  master)  was  to  do  what  the 
plaintiffs  directed,  and  that  he  was  fully  justified  in  giving  up  the  ship 
to  them.    The  master  then,  at  the  request  of  the  plaintiffs,  directed 
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the  mate,  who  was  in  charge  of  the  ship,  to  receive  on  board  a  ship-     langton 
keeper,  who  accordingly  on  the  9th  of  January  went  on  board  and      hokton. 
took  possession  of  the  Fo.rhoiuul  on  behalf  of  the  plaintiffs.     On  the 
12th  of  January  the  ship  was  brought  into  the  Commercial  Docks. 

The  defendant,  Benjamin  Horton,  brought  his  action  against 
Bimie  in  February,  1840,  and  on  the  24th  of  June  recovered  judg- 
ment against  him  for  2,872/.  15«.  damages  and  costs.  A  writ  oi  fieri 
facias  was  on  the  11th  of  January,  1841,  sued  out  on  the  judgment, 
and  lodged  with  the  sheriff  of  Surrey.  On  the  18th  of  January, 
the  officer  of  the  sheriff,  in  execution  of  the  writ,  took  possession 
of  the  ship  and  cargo,  then  lying  in  the  Commercial  Docks. 

The  plaintiffs  having  given  the  sheriff  notice  of  the  *assignment,  [  ♦552  ] 
the  sheriflf  under  the  Interpleader  Acts,  1  &  2  Will.  IV.  c.  58  (i),  and 
1  &  2  Vict.  c.  45  (i),  on  the  18th  of  January,  1841,  summoned  the 
plaintiffs  and  the  defendant  Horton  before  one  of  the  Judges  of  the 
Queen's  Bench,  to  appear  and  state  the  nature  and  particulars  of 
their  respective  claims,  and  maintain  or  relinquish  the  same,  and 
abide  by  such  order  as  might  be  made  for  the  stay  of  proceedings. 
On  the  appearance  of  the  parties  to  this  summons,  the  learned 
Judge  ordered  an  issue  to  be  tried,  in  which  the  present  plaintiffs 
were  to  be  plaintiffs,  and  Horton  defendant,  and  that  the  sheriff 
should  remain  in  possession  at  the  expense  of  the  plaintiffs,  until 
security  for  the  amount  of  the  levy  was  given. 

On  the  29th  of  January  the  plaintiffs  filed  their  bill  against 
Horton,  Bimie,  and  the  sheriff,  praying  that  it  might  be  declared 
that  the  indenture  of  the  2nd  of  March,  1888,  operated  as  a  good  and 
valid  equitable  assignment  to  the  plaintiffs  of  the  ship  Foxhound 
and  the  cargo  obtained  by  her  in  the  voyage  which  she  was  prose- 
cuting at  the  date  thereof,  by  way  of  security  for  the  sums  then 
due  and  owing  from  Bimie  to  the  plaintiffs ;  and  that  it  might  also 
be  declared  that  the  plaintiffs  were  entitled  to  the  full  benefit  of 
their  said  security  in  priority  to  the  rights  (if  any)  of  the  defendant 
Horton  as  judgment  creditor ;  and  for  an  injunction  to  restrain  the 
levy,  and  the  prosecution  of  the  order  under  the  Interpleader  Act ; 
and  if  necessary  for  a  receiver  and  an  account. 

The  plaintiffs  moved  for  the  injunction; — when  a  special  order 
was  made  for  the  payment  of  2,5002.  into  Court,  and  the  delivery  of 
the  ship  and  cargo  to  the  plaintiffs, — they  keeping  an  account ;  and 
the  bill  was  dismissed  against  the  sheriff,  the  order  directing,  that 
the  fund  should  not  be  paid  out  of  Court  without  notice  to  him. 

(1)  Repealed :  see  now  K.  S.  C.  Ord.  LVII. 
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Brown  whatsoever  l>elweeii  Brown  and  the  defendant,  and  it  was  thereby 
Perkins,  agreed  that  all  accounts  between  Brown  and  this  defendant,  and 
all  claims  of  Brown  in  respect  of  the  estate,  money,  and  effects  of 
the  said  co-partnership  and  the  debts  due  to  and  from  the  same, 
should  be  waived,  and  that,  in  consideration  thereof.  Brown  should 
be  permitted  to  practise  as  an  attorney  and  solicitor  at  Merthyr 
Tydvil  without  any  further  question  or  dispute  on  the  part  of  the 
defendant ;  that,  in  pursuance  and  performance  of  the  said  agree- 
ment. Brown  was  permitted  to  practise,  and  did  practise  thenceforth 
up  to  the  time  of  his  death  at  Merthyr  Tydvil  as  such  attorney 
and  solicitor,  without  any  further  question  or  dispute  on  the  part 
of  the  defendant. 
[  r>i{7  J  On  the  argument  of  the  plea, 

Mr.  Gir(U**st<me  and  Mr.  IP.  M.  Jamas,  for  the  defendant.    *    *    * 
Mr.  Sharpe  and  Mr.  liominj/,  for  the  plaintiffs  (i).     *     ♦     * 

[  5«s  ]        The  Vice-Chancellor  : 

One  of  the  arguments  on  behalf  of  the  plaintiffs  has  been,  that 
the  alleged  agreement,  which  is  the  substance  of  the  plea,  could 
not  be  made  available  as  a  defence  by  plea,  notwithstanding  that 
the  same  matter  in  the  same  words,  if  insisted  upon  by  way  of 
answer,  might  have  constituted  a  bar  to  all  the  relief  prayed  by 
the  bill  ;  and  this  was  argued,  not  upon  the  ground,  that  the 
defence  made  by  the  plea  did  not  reduce  the  question  to  a  single 
point  (which  is  the  essence  of  a  plea),  but  on  the  ground  that  the 
technical  rules  of  pleading  in  equity  preclude  the  defendant  from 
having  the  benefit  of  such  a  defence  by  way  of  plea,  because  the 
[  ♦5«9  ]  alleged  agreement  *was  not  in  writing.  According  to  this  argu- 
ment if  the  alleged  agreement  had  been  strictly  performed  by  both 
parties,  and  all  claims  of  the  plaintiffs  both  at  law  and  in  equity 
had  thereby  been  satisfied,  and  if  the  question  between  the  parties 
was  reduced  to  a  single  point,  and  the  plea  in  other  respects  good  ; 
yet  the  defendant  would  be  compellable,  at  the  mere  will  of  the 
plaintiffs,  to  go  into  his  defence  at  large,  by  answer,  subject 
to  all  the  inconveniences  to  which  that  mode  of  defence  might 
unnecessarily  expose  him. 

( 1 )  The  arguments  of  counsel  turned  appear  from  the  j  udgment  of  the  ViCE- 

upon  certain  technical  rules  relating  to  Chancellor,  whose  decision  rested  on 

pleas  in  equity  which  are  now  obso-  differcnt  grounds. — 0.  A.  S. 
lete.      These    arguments    sufficiently 
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As  my  judgment  in  this  case  does  not  require  that   I  shouM        Brown 
express  an  opinion  upon  this  reasoning,  I  shall  abstain  from  saying      Perkins. 
more  than  that  which  I  think  due  to  the  defendant,  that  if  he  is 
dissatisfied  with  the  ground  upon  which  I  decide  this  case,  the  point 
to  which  I  have  referred  is  not  prejudiced  by  any  opinion  of  mine 
in  its  favour. 

The  question,  upon  argument  of  the  plea,  is,  whether  if  the 
cause  were  now  at  the  hearing,  and  the  plea  were  proved  as  laid, 
I  must,  upon  the  matter  of  the  plea  alone,  of  necessity  dismiss 
the  bill.  I  say  of  necessity ;  because  if  it  be  not  a  necessary 
legal  consequence,  that  the  bill  must  be  dismissed  if  the  matter 
of  the  plea  were  true  in  fact,  I  cannot  allow  the  plea  upon 
argument.  The  allowance  of  the  plea  upon  argument  without 
more,  determines  that  point,  and  leaves  only  the  truth  of  the  plea 
in  question. 

It  was  also  argued  on  behalf  of  the  plaintiffs,  that  the  agreement 
pleaded  is  of  uncertain  meaning :  and  if  that  were  so,  the  plea 
certainly  could  not  be  sustained.  It  has  been  decided,  that  a  plea 
of  accord,  uncertain  in  its  foundation,  is  bad,  even  though  the 
defendant  shows  a  performance  in  certain :  Com.  Dig.  Accord, 
(B.  8),  2.  *I  should  very  reluctantly  decide  this  case  upon  the  [  *570  ] 
ground  that  the  alleged  agreement  is  uncertain.  For,  although 
there  may  be  some  difficulty  in  putting  a  certain  definite  legal 
construction  upon  an  agreement,  which  is  expressed  by  saying 
that  all  claims  of  the  plaintiffs'  testator  in  respect  of  the  estate, 
money,  and  effects  of  the  partnership,  and  the  debts  due  to  and 
from  the  partnership,  should  be  waived;  I  think  the  agreement 
may  reasonably  be  understood  as  importing  that  the  defendant 
should  take  upon  himself  the  payment  and  discharge  of  such 
(if  any)  partnership  engagements  or  liabilities,  as  remained  to  be 
satisfied ;  and  my  judgment  in  this  case  will  give  the  defendant  the 
benefit  of  the  supposition,  that  such  is  the  certain  construction  of 
the  agreement  pleaded. 

Now,  upon  this  supposition  the  defendant  might  have  pleaded 
the  agreement  with  averments,  showing  that  at  the  time  of  making 
the  agreement  in  question  there  were  no  engagements  or  liabilities 
of  the  firm  undischarged,  or  that  such  (if  any)  engagements  or 
liabilities  of  the  firm  as  were  undischarged  at  the  date  of  the 
agreement  had  since  been  discharged,  and  that  no  such  engage- 
ments or  liabilities  remained,  in  respect  of  which  the  estate  of  the 
plaintiffs'   testator  could    be  affected.      But    there    are   no   such 
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R«Ii* 


Brown 

r. 
Perkins. 


[  -671  ] 


averments.  This  leaves  the  case  open  to  the  intendment  that  the 
estate  of  the  plaintiffs'  testator  may  still  remain  liable  in  respect  of 
the  partnership  with  Perkins. 

Now,  the  rule  of  law  upon  this  subject  I  believe  to  be  perfectly 
settled ;  namely,  that  an  agreement  or  accord  cannot  be  pleaded  in 
bar  to  a  claim  without  pleading  satisfaction :  Com.  Dig.  Accord,  (B.). 
It  is  the  performance  of  the  thing  agreed  upon  which  constitutes 
the  satisfaction  of  the  plaintiffs'  demand ;  and  nothing  short  *of 
that  can  be  pleaded  in  bar.  If  I  were  to  allow  the  plea,  I  should 
thereby  (according  to  the  decisions)  rule  that  the  agreement  pleaded 
was  a  satisfaction  of  the  plaintiffs*  demand,  whether  it  were  per- 
formed or  not.  The  defendant  may  have  the  benefit  of  the  same 
defence,  by  answer,  offering  to  perform  the  agreement  so  far,  if  at 
all,  as  it  may  be  unperformed. 

Pica  overi-uled. 
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HALL   V.   LAVEE. 

(1  Hare,  571 — 579.) 

The  fact  that  a  party, — knowing  that  his  name  has,  without  authority, 
been  introduced  as  plaintiff  b}'  the  solicitor  of  some  of  the  other  plaintiffs 
in  a  suit, — does  not  take  any  active  steps  to  have  his  name  expunged  as 
plaintiff  from  the  record,  is  not,  as  between  that  party  and  the  solicitor, 
equivalent  to  a  retainer  or  an  adoption  of  the  latter  as  his  solicitor. 

A  party  to  a  cause,  for  whose  benefit,  in  common  with  othere,  the  causo 
has  been  prosecuted,  cannot  avail  himself  of  the  benefit  resulting  from  the 
suit  discharged  of  the  expenses  of  it,  although  he  might  have  been  made  a 
party  without  his  authority. 

The  employment  of  a  solicitor  in  business  relating  to  a  trust  estate,  by  the 
authority  of  the  trustee,  or  of  some  of  several  cestui  que  trusts,  gives  the 
solicitor  no  lion  or  charge  upon  the  trust  estate,  or  upon  the  shares  of  the 
other  cestui  c^ue  trusts. 

The  lien  of  the  solicitor  upon  a  fund  recovered  in  a  suit  which  he  has 
conducted,  is  confined  to  the  costs  of  that  particular  suit ;  and  therefore, 
Ktmhle,  a  solicitor  who,  in  relation  to  the  same  estate,  in  which  the  samt.' 
parties  are  interested,  has  brought  an  ejectment  and  a  suit  in  ecjuity,  has 
no  lien  upon  the  fund  recovered  in  the  suit  for  his  costs  of  the  ejectment. 

In  a  case  which  is  brought  on  in  the  form  of  exceptions,  but  in  which  tht? 
substantial  order  would  be  the  same  however  the  exceptions  may  be  di8iK)se<i 
of,  the  Court  may  dispose  of  the  case,  without  making  any  oi-der  ui)on  the 
exceptions. 

This  was  a  rehearing  of  the  matter  of  the  petition  of  li.  W.  Poole, 
a  solicitor,  and  of  exceptions  to  the  Master's  report,  upon  which 
an  order  was  made  on  the  15th  of  July,  1840,  by  the  Court  of 
Exchequer,  before  Mr.  Baron  Alderson,  sitting  in  equity. 

Real  estates  were  devised  upon  trust  for  sale.     The  plaintiff  Hall 
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was  the  surviving  trustee ;  Robert  Woolley,  Richard  WooUey,  and        Hall 
Jane  Anna  Landers,  were  the  original  cestui  que  trusts :  Thomas       layer. 
Landers,  and  the  *  trustees  of  the  settlements  on  the  first  and       [  *572  ] 
second  marriages  of  Jane  Anna,  his  wife,  and  her  children,  were 
derivatively  interested.     Some  of  the  estates  were  sold,  and  some 
of  the  remaining  estates   were   under  contracts   for  sale.      The 
property  being  in  this  situation,   in   1819,  Robert  and   Richard 
Woolley  retained  the  petitioner  Poole  as   their  solicitor.     Poole 
having  possessed  himself  of  all  the  papers,  proceeded  with   the 
business  of  the   trust.      In    1822,   Robert  Woolley's   share  was 
assigned  to  Lomas. 

Poole,  under  his  retainer  by  the  WooUeys,  instituted  three  suits 
against  purchasers  of  the  estates,  to  enforce  specific  performance 
of  their  contracts ;  and  in  those  suits  all  the  parties  interested  in 
the  estate  were  made  plaintiffs.  In  all  the  causes,  decrees  were 
made  with  costs,  against  the  defendants  (i) ;  and  the  purchase- 
monies  were  paid  into  Court.  Actions  of  ejectment  were  also 
brought,  under  the  conduct  of  Poole,  to  recover  possession  of  some 
parts  of  the  trust  estate.  And  Poole  acted  as  solicitor  in  other 
business  of  the  trust,  not  connected  with  any  causes. 

Out  of  these  matters,  in  which  all  the  cestui  que  trusts  were 
interested,  arose  the  claim  of  Poole  to  costs, — first,  of  the  pro- 
ceedings in  equity,  secondly,  of  the  ejectments,  and  thirdly,  of  the 
general  business  of  the  trust,  extraneous  to  the  causes. 

In  prosecution  of  this  claim,  Poole,  by  his  petition  in  the  three 
causes,  prayed  that  his  costs  in  the  suits  in  equity  might  be  taxed, 
as  between  solicitor  and  client,  and  that  his  costs  at  law  and  in 
the  general  business  of  the  trust  might  be  ascertained ;  that  the 
amount  of  the  "^two  latter  classes  of  costs,  and  the  difference  [  *d73  ] 
between  the  costs  in  equity,  as  between  solicitor  and  client,  and 
party  and  party,  might  be  paid  out  of  the  monies  in,  or  to  be  paid 
into,  Court;  that  the  costs,  as  against  the  WooUeys,  might  be 
taxed,  and  paid  out  of  their  shares ;  that  the  costs  relating  to  the 
shares  of  Landers  and  wife,  and  their  children,  might  be  settled, 
and  the  balance  paid  out  of  their  share  of  the  same  monies,  after 
payment  of  the  other  costs  out  of  the  gross  amount  of  such  monies. 
On  this  petition  an  order  of  reference  to  the  Master  was  made, 
under  which  the  finding  in  effect  was,  that  Poole  had  been,  by 
retainer  and  adoption,  the  solicitor  and  attorney  of  all  parties. 
All  the  cestui  que  trusts,  except  the  WooUeys,  excepted  to  the 

(I)  51  R.  B.  361.    (See  3  Y.  &  C.  Ex.  Eq.  191.) 
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Hall  report.  By  the  order  of  the  15th  of  July,  1840,  made  thereon, 
Lavkb.  Poole  was  allowed  the  costs  which  he  claimed  as  against  the 
WooUeys,  the  costs  of  the  plaintiffs  in  the  three  causes  in  equity, 
the  costs  of  the  ejectments,  and  such  of  the  costs  of  the  general 
business  as  he  could  prove  to  have  been  done  by  the  direct  order  of 
the  parties  to  be  charged ;  and  as  to  those  costs  he  was  declared  to 
be  entitled  to  a  lien  on  the  funds  in  Court,  and  on  the  shares  of  the 
respective  parties  therein. 

Poole  presented  his  petition  of  rehearing. 

Mi\  Wakefieldf  and  Mr.  Koe,  for  the  petitioner. 

Mr.    Girdlestone,    Mr.    Sharpe^    and    Mr.    Wilcock^   for    the 
respondents. 

The  Vice-Chancellor  : 

It  is  not  now  in  dispute  that  Mr.  Poole  has  a  personal  demand 
[  T)?!  ]       for  his  costs  against  the  WooUeys,  for  by  them  he  *was  unquestion- 
ably retained.     But  Mr.  Poole  has  thought  it  necessary  to  seek 
another  remedy,  and  he  contends  and  asserts  by  his  petition,  that 
he  ought  to  be  considered  as  the  solicitor  of  all  the  plaintiffs  in  the 
causes,  and  further  that  he  has  a  lien  upon  the  funds  in  Court, — 
the  purchase-monies  of  particular  parts  of  the  property,  the  subject 
of  those  suits, — for  all  the  costs  to  the  payment  of  which  he  may 
have  become  entitled  in  respect  of  the  entire  trust.     The  costs 
claimed  by  Mr.  Poole  are  for  three  classes  of  business,  first,  of  the 
suits  in  equity,   secondly,  of  the   ejectments,   and,   thirdly,   the 
general  costs,  by  which  I  mean  the  bills  of  costs  for  business  of  the 
trust,  not  the  subject  of  any  cause.     The  order  of  which  Mr.  Poole 
complains, — proceeding  upon  the  principle,  that  although  he  may 
have  acted  in  matters  by  which  the  excepting  parties  were  benefited, 
he  did  so,  not  upon  the  retainer  of  any  of  those  parties,  but  upon 
that  of  Robert  and  Richard  Woolley, — refuses  him  all  lien  upon  the 
shares  of  the  excepting  parties  in  the  trust  estate,  except  as  to  the 
costs  which  it  specifies.     The  order  gives  Mr.  Poole  his  costs  as 
between  solicitor  and  client,  in  the  three  suits,  including  the  costs 
of  making  out  the  title  to  the  purchaser  of  the  lot,  the  subject  of 
each  suit :  and  his  costs  of  the  ejectments ;  and  of  all  such  other 
proceedings  as  Mr.  Poole  can  prove  to  have  been  done  by  the  direct 
order  of  the  excepting  parties,  or  their  solicitor  :  for  all  these  costs, 
the  order  gives  Mr.  Poole  a  lien  upon  the  fund  in  Court. 
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Mr.  Poole's  complaint  is,  that  the  order  makes  no  provision  for        Hall 
the  third  class  of  costs  which  I  have  described  as  general  costs,  and       laveb. 
that  thus  the  order  deprives  him  of  the  benefit  of  that  retainer 
which  the  report  found  in  his  favour,  and  also  of  a  lien  upon  the 
funds  in  Court,  in  respect  of  that  third  class  of  costs. 

Passing  by,  for  the  present,  the  form  of  the  exceptions,  *and  the  [  *575  ] 
directions  of  the  order  in  question  respecting  the  costs  of  the 
petition,  and  confining  my  observations  solely  to  the  substance  of 
the  order, — if  I  abstain  from  expressing  my  approbation  of  the 
entire  order,  it  is  only  because  I  doubt  whether  the  learned  Baron 
who  pronounced  the  order  may  not,  in  some  particulars,  have  gone 
farther  in  Mr.  Poole's  favour,  than  according  to  strict  law  he  was 
obliged  to  do.  But,  that  he  has  not  refused  Mr.  Poole  any  relief  to 
which  he  was  entitled,  I  am  perfectly  satisfied.  The  reasoning  of 
the  learned  Baron  as  to  the  costs  in  equity  proceeds  on  the  ground, 
that  a  party  in  a  cause  cannot  take  the  benefit,  without  bearing  the 
reasonable  expenses  of  it,  but  it  in  no  way  assumes  the  existence 
of  any  retainer  as  to  those  suits.  The  order  gives  to  Mr.  Poole  the 
costs  of  the  suits  in  equity,  and  of  the  ejectments,  to  the  same 
extent  in  fact,  as  if  he  had  been  retained  or  adopted  as  the  solicitor 
of  the  excepting  parties,  as  well  as  of  the  other  plaintiffs ;  and 
therefore  whether  he  was  to  any  or  to  what  extent  their  solicitor  in 
those  causes,  is  only  material  in  so  far  as  a  more  extensive  retainer 
or  adoption  might  be  thence  inferred. 

There  is  a  total  absence  of  all  evidence  of  original  authority  to 
Mr.  Poole,  by  any  of  the  excepting  parties,  to  institute  any  of  the 
suits  in  equity ;  and  with  respect  to  any  subsequent  adoption,  the 
evidence  appears  also  very  satisfactorily  to  show  that  Mr.  Poole  was 
never  acknowledged  as  the  solicitor  of  the  excepting  parties.  Some 
of  those  parties  (Landers  and  his  wife,  and  Whithy  expressly) 
objected  to  the  suits  ;  and,  in  fact,  the  very  argument  addressed  to 
me,  in  support  of  the  proposition,  that  Mr.  Poole  had  become  the 
solicitor  of  all  the  plaintiffs  by  their  adoption  of  the  suits,  was 
founded  upon  this,  that  the  plaintiffs,  after  notice  of  the  suits,  did 
not  take  any  active  steps  to  have  their  names  as  plaintiffs  struck 
out  of  the  record.  I  cannot  admit,  that  this  was  "^equivalent  to  a  [  *57(>  ] 
personal  retainer  of  Mr.  Poole,  by  those  parties,  even  for  the 
purpose  of  those  suits.  It  would  subject  the  plaintiffs  to  the  claim 
of  the  defendants  for  costs,  if  the  latter  became  entitled  to  costs ; 
but  it  had  no  effect  as  between  the  excepting  parties  and  Mr.  Poole, 
until  they  came  in  and  claimed  the  benefit  of  the  suits ;  that  benefit 
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Hall  they  would  only  take  by  submitting  to  pay  the  expenses  of  conduct- 
Lav'eu.  ing  those  suits  to  a  successful  issue ;  and  those  costs  having  been 
given  to  Mr.  Poole,  I  cannot  believe  that  any  court  of  justice  would 
so  extend  the  consequences  of  mere  acquiescence  by  a  party,  in  the 
use  of  his  name  in  one  suit,  (and  that  under  protest),  as  to  hold 
that,  not  only  did  it  give  the  solicitor  the  costs  of  that  party  in  the 
suit,  but  that  it  also  made  the  solicitor  to  become  his  solicitor,  in 
other  matters  not  connected  with  the  suit.  But  this  is  the 
argument  to  which  Mr.  Poole  is  driven ;  for  he  has  no  evidence  of 
the  general  retainer  he  insists  upon,  unless  that  general  retainer  is 
to  be  inferred  from  the  alleged  acquiescence  in  the  suits,  or  from  his 
employment  in  the  ejectments. 

I  am  by  no  means  clear  from  reading  the  evidence,  upon  what 
the  finding  as  to  the  ejectments  proceeded.  Whether  the  legal 
consequence  of  that  finding,  if  correct,  was  to  give  Mr.  Poole  the 
lien  upon  the  funds  in  Court,  in  respect  of  those  costs  which  the 
order  of  the  Court  of  Exchequer  has  given  him,  I  need  not  inquire : 
the  order  in  that  respect  is  not  complained  of.  This  at  least  is 
clear, — that  the  retainer  in  the  ejectments  did  not  extend  beyond 
that  particular  matter.  And  there  is  no  evidence  whatever,  that 
the  excepting  parties  gave  Mr.  Poole  any  original  retainer,  or  after- 
wards adopted  his  services  in  the  other  matters  of  the  trust,  except 
so  far  as  the  acts  done  by  Mr.  Poole,  upon  the  retainer  of  the 
Woolleys,  may  have  enured  to  the  benefit  of  the  other  parties 
[  ♦577  ]  interested  in  the  trust.  And  there  *i8  distinct  evidence  that 
Mr.  and  Mrs.  Landers  had  their  own  solicitor  acting  for  them,  and 
watching  their  interests  throughout. 

The  case  therefore  resolves  itself  into  a  question  of  law,  namely, 
whether  if  a  trustee,  or  one  of  several  cestui  que  trusts,  employs  a 
solicitor  to  act  in  the  matters  of  the  trust,  that  retainer  gives  the 
solicitor  a  rigbt  of  action  against  each  of  the  other  cestui  que  trusts, 
or  a  lien  upon  their  shares  of  the  trust  estate,  for  his  costs  incurred 
in  relation  to  the  trust.  That  the  above  circumstances  give  no  right 
of  action  against  any  but  the  retaining  party  is  clear.  That  the 
same  circumstances  give  no  lien  upon  a  trust  fund,  not  administered 
in  Court,  is  more  than  proved  by  the  case  of  Worrall  v.  Harford  (i)^ 
in  which  it  was  clearly  laid  down,  by  Lord  Eldon,  that  a  solicitor 
employed  by  a  trustee  has  no  lien  upon  the  trust  fund  for  his  costs, 
although  the  trustee  paying  those  costs  might  himself  retain  them 
out  of  the  fund. 

(1)  8  Yes.  4. 
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Then  with  resjiect  to  the  trust  funds  in  Court,  belonging  to  the        hall 
excepting    parties,    the   cases   of    Bozon   v.   Bolland  (i),   Lann   v.       lavkr. 
Church  (2),  and  the  other  cases  cited  at  the  Bar,  are  clear  authorities, 
that  in  strictness  the  lien  of  a  solicitor  upon  a  fund,  which  his  dili- 
gence recovers,  is  confined  to  the  costs  of  recovering  that  very  fund. 
In  a  suit  to  administer  a  trust  estate  the  trustee  may,  if  he  pleases, 
claim  all  his  costs,  charges,  and  expenses  as  a  trustee;  but  if  he  do 
not  choose  to  extend  his  claim  for  costs  (as  such  trustee)  be3'ond  the 
costs  of  the  suit,  I  know  of  no  rule  which  could  entitle  his  solicitor 
to  insist  upon  his  doing  so,  or  to  claim  a  lien  upon  the  trust  fmid,  in 
respect  of  his  costs,  not  being  costs  of  the  suit.    The  contract  of  the 
solicitor  *gives  him  a  personal  remedy  against  the  party  who  retains       [  •i>7«  ] 
him,  and  nothuig  more,  except  in  the  special  case  of  the  costs  of  a 
suit  by  which  a  fund  is  realised,  and  then  his  right  is  limited  to  the 
costs  of  that  particular  suit :  JVorrall  v.  Harford ;  Bozon  v.  Bolland. 

(His  Honour  then  adverted  to  the  form  of  the  exceptions,  and  the 
order  which  had  been  made  thereon.) 

From  the  observations  I  have  made,  it  wull  be  seen  that  having 

once  satisfied  myself  that  a  retainer  to  Mr.  Poole  would  not  have 

given  him  a  lien  upon  the  funds  in  Court,  for  the  general  or  third 

class  of  costs,  I  should  (independently  of  the  absence  of  retainer) 

have  thought  Mr.  Poole  wrong  in  his  petition,  even  if  the  order 

allowing  the  exceptions  were  erroneous.     I  think  the  order  upon 

Mr.  Poole's  petition  ought  to  have  been  the  same  upon  the  merits 

whether  the  exceptions  were  allowed  or  not,  and  the  course  which 

I  ought  to  take  upon  this  appeal  (unless  the  costs  of  the  exceptions 

are  an  impediment  to  my  doing  so)  would  be  the  same  as  that 

which  I  pursued  in  the  late  case  of  liobinson  v.  Milner,  that  of 

disposing  of  the  cause,  without  deciding  *the  question  upon  the       [  *579  ] 

exceptions.     The  exceptions  insist  that  the  Master  should  not  have 

found  some  matters  which  he  has  found,  and  that  he  should  have 

found  other  matters  which  he  has  not  found.     The  order  allowing 

the  exceptions  decides  that  they  are  right  in  every  particular.    Now, 

in  this  Court,  an  exception  will  not  in  general  lie  to  a  report,  only 

because  a  Master  may  not  have  stated  special  circumstances,  not  in 

terms  directed  to  be  found,  for  the  party  may  have  the  benefit  of 

the  same  circumstances  from  the  evidence.     This  led  me  to  doubt 

whether,  if  the  practice  of  the  Court  of  Exchequer  were  analogous 

to  that  in  Chancery,  the  order  allowing  all  the  exceptions  could  be 

sustained.     But  as  the  merits  of  the  case  are  not  involved  in  this 

;  1 )  48  K.  B.  121  (4  My.  &  Cr.  354).         (2)  4  Madd.  391.    ^ec  48  R.  R.  123  n. 
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point  of  form, — as  it  is  not  asserted  that  the  attention  of  the  learned 
Baron  was  directed  to  the  form,  but  only  to  the  merits,  and  as  I 
agree  with  him  upon  the  merits,  at  least,  so  far  as  the  order  is 
complained  of,  I  certainly  should  not  be  justified  in  varying  his 
order,  so  as  to  give  any  costs  upon  the  exceptions  only. 

I  have  felt  difficulty  in  understanding  why  Mr.  Poole  should  have 
been  ordered  to  pay  all  the  costs  which  he  is  directed  to  pay,  of  the 
petition,  and  of  the  costs  in  the  office  consequential  upon  the 
reference  ;  but  I  do  not  think  that  I  am  at  liberty  to  alter  the  order 
as  to  costs,  where  I  think  there  was  no  substantial  ground  for  the 
petition  of  rehearing. 


1842. 

May  26. 
June  4. 


WlORAM, 
V.-C. 

[  580] 


LILEY  V.  HEY  (1). 

(1  Hare,  580—583;  S.  C.  11  L.  J.  Ch.  415.) 

A  devise  was  made  to  a  corporation  and  other  trustees  upon  trust  to  dis- 
tribute the  rents  and  profits  annually,  on  a  certain  day,  amongst  certain 
specified  families,  according  to  their  circumstances,  as  in  the  opinion  of  the 
trustees  they  might  need  such  assistance :  Held,  first,  not  necessarily  void 
for  uncertainty ;  secondly,  not  void  as  tending  to  create  a  perpetuity ;  and, 
thirdly,  a  beneficial  interest  in  persons  who  might  lawfully  take  land  by 
devise,  and  thei'efore  not  void  within  the  Statute  of  Mortmain. 

Francis  Lilby,  by  his  will  dated  the  23rd  of  April,  1887,  devised 
his  real  estate,  in  the  county  of  York,  to  the  vicar  and  church- 
wardens of  Kirkburton,  and  their  successors,  and  certain  other 
trustees,  their  heirs  and  assigns,  upon  trust  to  receive  the  rents, 
and  make  thereout  certain  annual  payments,  and  to  '^  apply  the 
remainder,  if  any,  in  manner  and  form  following,  that  is  to  say, 
on  every  Ist  of  December,  or  Saint  Thomas's  Day,  to  distribute 
amongst  certain  families,  according  to  their  circumstances,  as,  in 
the  opinion  of  the  said  trustees,  they  may  need  such  assistance, 
whose  names  are  hereinafter  mentioned :  viz. — William  Copley, 
Kirkburton,  weaver ;  Charles  Lock  wood,  ditto,  ditto ;  William 
Davy,  sen.,  ditto,  spinner;  Betty  Heywood,  ditto;*'  (and  twenty 
other  persons,  named  and  described  in  like  manner,  making  in  the 
whole  twenty-four  persons). 

Mr.  Ho(/er8,  for  the  plaintiff,  [cited  Baker  v.  Sutton  (2)  ; 
Morke  v.  Bishop  of  Durham  (3)  ;  Leake  v.  Robinson  (4)  ;  Ibbetson  v. 
Ibbetson  (5)]. 

(1)  (iiUam  v.    TayU:r  (1873)  L.    II.  (3)  7  R.  R.  232  (9  Vos.  399). 

16  Eq  581,  42  L.  J.  Ch.  674,  28  L.  T.  (4)  16  R.  R.  168,  182  (2  Mer.  363, 

833.  389). 

(2)  44  R.  H.  iyo  (I  Keen,  224).  (5)  51  R.  R.  304  (10  Sim.  515). 
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Mr,  KImslei/,  for  the  defendants  claiming  under  the  residuary        Liley 

m 

devise,  [cited    WrUfht  v.  Atkyns  {i)  ;   Brown  v.  Hi(j(f8{2);   Bankes         hky. 
V.  Le  Despeticer  (3)].  f  381  ] 

Mr.  Tivellsy  for  the  trustees. 

[The  arguments  of  counsel  are  sufficiently  stated  in  the  following 
judgment.] 

The  Vicb-Chancellor  : 

The  testator,  by  his  will,  devised  his  real  estate  to  trustees,  upon 
trusts  which,  as  the  same  are  expressed  in  his  will,  completely 
exhaust  the  beneficial  interest  in  those  estates.  The  plaintiff  is  the 
heir-at-law  of  the  testator,  and  by  the  bill  he  insists  that  some  of 
the  trusts  declared  by  the  will  are  void,  and  that  he,  as  the  heir- 
at-law,  is  entitled  to  the  beneficial  interest  in  the  real  estate,  so 
devised  upon  trusts  which  are  void.  The  question  before  me  is  on 
the  ultimate  trusts  declared  by  the  will,  of  the  rents  and  profits  of 
the  real  estates,  which  are  directed  to  be  distributed  annually  by 
the  trustees,  among  certain  families,  according  to  their  circumstances 
or  need.     (His  Honour  stated  the  words  of  the  devise.) 

The  heir-at-law,  in  this  case,  contends  that  this  gift  is  void,       [  ^82  j 
upon  three  distinct  grounds :    first,   as   a   devise  for  charitable 
purposes,  within  the  statute ;  secondly,  for  uncertainty  as  to  the 
objects  intended  to  take ;  and  thirdly,  as  tending  to  a  perpetuity. 

In  order  to  try  the  validity  of  the  first  of  these  objections,  I  shall 
assume  that  the  other  two  cannot  be  sustained  as  objections  to  the 
devise ;  and,  upon  this  assumption  I  am  clearly  of  opinion,  that  the 
devise  is  nothing  more  than  a  beneficial  devise  to  objects,  who, 
whatever  their  situation  in  life  may  be,  are  objects  to  whom  he 
might  lawfully  transfer  an  interest  in  his  real  estate  by  his  will. 
With  respect  to  the  second  objection,  I  have  referred  to  Lord 
Eldon's  observations  in  Wright  v.  Atkyns  (4),  showing  the  great 
difficulty  of  giving  a  definite  meaning  to  the  word  *'  family,"  except 
in  those  cases  in  which  decision  has  affixed  such  a  definite  meaning 
to  the  word.  In  this  case,  I  incline  strongly  to  think  that  the 
testator  has  removed  the  difficulty  by  himself  putting  a  construc- 
tion upon  the  word.  I  incline  strongly  to  think  that,  upon  this 
will,  the  persons  the  testator  has  named  in  the  will  are  the  objects 

(1)  1.3  B.  R.  199,  202  (17  Ves.  253,  (3)  51  R.  R.  313,  316  (10  Sim.  576, 
261).                                                                589). 

(2)  4  R.  R.  pp.  339,  340  (8  Ves.  573).  (4)  24  R.  R.  3  (T.  &  R.  106). 
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LiLKY  of  his  bounty,  and  that  I  should  only  be  following  the  testator's 
Hry.  direction,  in  putting  this  construction  upon  the  will.  But  if  that 
were  not  so,  the  cases  of  Barnes  v.  Patch  (i),  Cruivys  v.  Coleman  (2), 
and  Grant  v.  Lynam  (3),  are  authorities  that  the  Court  can  and  will 
put  a  construction  upon  the  word  "family,'*  where  it  may  be 
reasonably  done,  rather  than  that  a  devise  should  be  void.  This 
view  of  the  case  disposes  of  the  third  objection,  at  least  during  the 
lives  of  the  parties  named  in  the  will,  who,  under  a  construction  to 

L  *583  J  be  put  upon  the  *word  **  family,"  might  claim  an  interest  under  the 
will,  immediately  upon  the  death  of  the  testator.  I  admit  that 
where  a  future  interest  in  an  estate  is  so  given,  that  by  possibility 
it  may  not  take  effect  in  possession  until  a  period  more  remote  than 
the  law  allows,  that  devise  may  be  void  from  the  beginning,  as 
tending  to  a  perpetuity.  But  where  the  will  declares  that  objects 
are  to  take  in  succession,  there  is  no  reason  why  I  should  hold  the 
will  void,  as  to  those  objects  to  whom  an  interest  not  extending 
beyond  their  own  lives  is  given  immediately  at  the  testator's  death. 
I  cannot  decide  any  thing  with  respect  to  the  interests  of  the 
persons  named  in  this  trust,  without  knowing  what  the  facts  of  the 
case  are,  with  regard  to  them,  and  'their  children,  and  other 
descendants.  The  defendants  must  make  such  inquiries  as  will 
elicit  the  facts  necessary  to  enable  me  to  apply  the  will  to  the 
circumstances  of  the  case,  if  the  circumstances  should  admit  of  such 
application.  ^ 

1842.  POETLOCK  V.  GAEDNER. 

25,  29.    '  (1  Hare,  594-^07  ;  S.  C.  11  L.  J.  Ch.  313.) 

The  transfer  by  an  executor  of  the  trade  of  his  testator,  and  of  the 

y  Q     ■  premises  in  which  it  was  carried  on,  (which  were  of  small  value)  to  a  third 

r  BQi  1  P^rty,  who  afterwards  continued  the  trade  for  his  own  benefit :  Held,  under 

the  circumstances,  not  to  be  necessarily  a  breach  of  trust. 

Independently  of  any  Statute  of  Limitations,  lapse  of  time  as  evidence  of 
acquiescence  might  extinguish  any  claim  in  equity  by  a  residuary  legatee 
against  an  executor  in  respect  of  an  eiToneous  distribution  of  the  residue 
upon  the  residuary  legatee  attaining  21. 

It  being  admitted  by  the  defendants  that  an  account  had  been  settled 
between  the  residuary  legatee,  the  executor,  and  another  defendant,  upon 
an  erroneous  footing,  by  which  the  other  defendant  was  benefited,  and  the 
residuary  legatee  was  prejudiced,  the  Court,  on  dismissing  the  bill  of  the 
residuarj'  legatee,  did  so  without  costs. 

The   testator,    T.  Portlock,   by  his   will,  in  1810,  directed  his 
household  goods  to  be  sold,  and  his  debts  paid,  and  after  giving 

(1)  7  R.  R.  127  (8  Ves.  604).  (.i)  28  R.  R.  97  (4  Russ.  292). 

(2)  7  R.  R.  210  (9  Ves.  319). 
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several  legacies,  proceeded  thus  :  "  If  there  should  be  any  deficiency  Poetlock 
of  cash  to  pay  the  legacies,  each  legatee  shall  take  a  proportionate  Gardner. 
sliare.  And  in  the  case  of  any  overplus,  I  give  it  to  Thomas 
Portlock,  who  resides  in  my  house,  to  enable  him  to  carry  on  and 
for  the  use  of  my  trade," — "  and  furthermore,  I  give  and  bequeath 
unto  my  worthy  friend  Thomas  Davis,  schoolmaster,  in  trust,  all 
my  stock  in  trade,  tools,  and  implements  thereto  belonging,  for  the 
under-mentioned  purposes, — that  he  give  the  trade  to  my  nephew 
Thomas  Portlock  and  Joseph  Turton,  the  profits  of  which  shall 
be  divided  between  them,  share  and  share  alike,  so  long  as  the 
said  Joseph  Turton  shall  think  proper  to  work  and  continue  as 
co-partner  with  the  said  Thomas  Portlock,  and  no  longer.  And  I 
give  the  said  Thomas  Portlock  all  my  stock  in  trade,  and  implements 
thereto  belonging,  to  enable  them  to  carry  on  the  said  trade,  which 
shall  be  valued  ;  and  if  the  said  Joseph  Turton  wishes  to  take  half 
of  the  said  stock  and  tools,  he  must  pay  to  the  said  Thomas 
Portlock  in  money,  or  allow  it  out  of  his  share  *of  profits,  accord-  [  *S95  ] 
ing  to  the  said  valuation  ;  and  I  leave  this  to  his  discretion.  The 
said  Thomas  Portlock*s  legacy,  nevertheless,  is  and  shall  be  upon 
condition  that  he  behave  himself  in  a  steady,  orderly,  and  upright 
manner,  and  always  abide  by  the  direction  of  my  friend  T.  Davis ; 
and  if  he  does  not,  then  it  is  my  desire  that  the  said  T.  Davis  do 
divide  all  his  said  legacy,  and  all  and  every  interest  in  this  my  last 
will  and  testament  among  my  relations,"  (naming  them).  ''The 
said  trade  to  be  carried  on  under  the  firm  of  Thomas  Portlock  and 
Joseph  Turton  ;  and  the  said  trade,  for  their  joint  interest,  shall  be 
conducted  and  managed  by  the  said  Thomas  Davis,  who  shall 
collect  all  debts,  due  to  me  at  the  time  of  my  decease,  to  enable 
them  to  pay  the  said  legacies."  The  testator  appointed  Davis  and 
the  defendant  W.  Gardner  executors  of  his  will,  and  added 
therein  the  following  direction :  **  The  said  Thomas  Davis  shall, 
immediately  after  my  decease,  take  possession  of  my  house  and 
premises,  which  are  held  on  lease,  and  also  tny  garden,  for  the 
purpose  of  carrying  on  the  said  trade  for  the  said  Thomas  Portlock 
and  Joseph  Turton,  but  the  garden  may  be  sold,  if  necessary." 

The  testator  died  in  April,  1810,  the  said  Thomas  Portlock,  the 
plaintiff,  being  then  an  infant.  Davis  renounced  probate  of  the 
will,  which  was  proved  by  Gardner  alone.  The  testator  carried  on 
the  business  of  a  gun-barrel  maker  up  to  the  time  of  his  death,  at 
which  time  some  contracts  which  he  entered  into  with  the  Board  of 
Ordnance  were  uncompleted.     Gardner  did  not  act  personally  in 
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i»oRTLocK  the  trusts  of  the  will,  but  executed  a  power  of  attorney,  whereby  he 
Gawdnkr  appointed  Turton  to  get  in  and  manage  the  estate  and  the  trade, 
and  discharge  the  debts  and  legacies.  Under  this  power,  Turton 
[  *r)'J6  ]  entered  into  possession  of  the  premises,  stock  in  "^trade,  and  effects 
of  the  testator,  and  paid  or  discharged  the  debts  and  legacies.  He 
also  completed  the  contracts  which  were  left  unfinished  at  the 
testator^s  death,  and  carried  the  monies  received  in  respect  thereof 
to  the  account  of  the  estate.  Turton  thenceforward  continued  the 
trade  on  his  own  account,  and  except  the  proceeds  of  the  said 
unfinished  contracts,  it  did  not  appear  that  the  testator's  estate 
received  credit  for  any  profits  made  after  the  testator's  death. 

Turton  afterwards,  in  partnership  with  another  person,  entered 
into  some  further  contracts  with  the  Board  of  Ordnance. 

The  plaintiff  from  the  time  of  the  death  of  the  testator  lived  with 
Turton  as  an  apprentice  or  workman,  on  the  same  premises,  until 
after  he  was  twenty-one  years  of  age  :  he  also  acted  as  book-keeper 
for  Turton,  who  was  an  illiterate  man.  The  plaintiff  attained  his 
age  of  twenty-one  years  in  1816.  An  account  was  afterwards  made 
out  partly  in  the  handwriting  of  Gardner,  and  partly  in  that  of  the 
plaintiff,  purporting  to  be  a  particular  of  the  debts  and  credits  of 
the  testator,  exhibiting  a  balance  or  surplus  of  827Z.  14«.  8^.,  which 
was  described  as  **  the  balance  to  be  divided  between  Mr.  Turton 
and  Thomas  Portlock, — Thomas  Portlock's  share  163i.  17«.  4rf." 
Of  this  sum  it  appeared  161.  was  then  paid,  leaving  1452.  lis.  4iL 
due  to  the  plaintiff.  At  the  foot  of  this  account  the  following 
memorandum  was  made  and  signed  in  April,  1817:  "Agreed 
between  J.  Turton  and  T.  Portlock,  that  lOOL  part  of  the  above 
sum  shall  be  left  at  interest  in  Mr.  Turton's  hands,  at  51.  per  cent, 
from  Christmas  last,  and  that  the  remaining  sum  of  45/.  lis.  4d. 
shall  forthwith  be  paid  to  T.  Portlock  by  said  J.  Turton.  Signed, 
J.  Turton,  T.  Portlock.  Witness,  W.  Gardner." 
[  5t^7  ]  No  sale  was  made  of  the  leasehold  premises  in  which  the  business 

was  carried  on,  nor  did  it  appear  that  the  interest  of  the  testator  in 
those  premises  was  of  any  value :  they  were  held  at  a  rack-rent, 
and  were  occupied  by  Turton  up  to  the  time  of  his  death. 

The  plaintiff  continued  to  work  for  Turton,  as  a  journeyman  at 
weekly  wages,  until  the  year  1837. 

Turton  died  in  November,  1888,  having  by  his  will  bequeathed 
a  legacy  of  200Z.,  and  his  shop  tools  and  gun  barrels,  to  the 
plaintiff. 

The   bill  was  filed  in  March,  1840,  against  Gardner  and  the 
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executors  of  Turton,   stating  the  foregoing  facts,   and    that  no     Pobtlock 

information  was  given  to  the  plaintiff  of  his  rights  under  the  will,     qardner. 

but  that  Turton  and   Gardner    had    fraudulently  kept    him  in 

ignorance  thereof :  that  Turton  and  Gardner  had  not  accounted  for 

or  paid  to  the  plaintiff  the  value  of  the  said  trade,  stock  in  trade, 

tools  and  implements,  or  residuary  personal  estate,  but  that  Turton 

with  the  consent  of  Gardner  had  applied  the  same  to  his  own  use : 

that  Turton  had  died  possessed  of  considerable  personal  estate, 

which  he  had  acquired  by  means  of  the  said  trade ;  and  that  the 

plaintiff  had  first  become  aware  of  his  rights  under  the  will  of  the 

testator  in  the  year  1839^  aftet  the  death  of  Turton.     The  bill 

prayed  that  an  account  might  be  taken  of  the  personal  estate  of 

the  testator,  got  in  and  received  by  Gardner  and  Turton,  and  of 

the  application  thereof,  and  that  the  defendants  Gardner  and  the 

executors  of  Turton  might  be  declared  answerable  for  the  samet 

that  the  plaintiff  might  be  declared  to  be  entitled  to  the  residuary 

estate  of  the  testator,  and  to  a  moiety  of  the  clear  proceeds  and 

profits  which  had  accrued  from  *the  trade,  or  business  of  the       [  *^^^  ] 

testator,  since  his  death,  and  to  the  interest  of  the  capital  of  the 

testator  invested  therein;  and  that  the  defendant  Gardner,  and 

the  other  defendants  as  executors,  were  liable  and  accountable  for 

the  same. 

The  defendant  Gardner,  by  his  answer,  alleged  that  the  will  was 
read  over  to  the  plaintiff,  (he  being  then  fifteen  years  old),  and  also 
to  other  persons,  after  the  funeral  of  the  testator  :  that  the  plaintiff 
had  full  knowledge  of  his  rights  under  the  will,  at  the  time  he 
settled  and  signed  the  account,  in  April,  1817 :  that  the  account 
was  settled  on  the  footing  and  under  the  belief  that  the  parties 
were  entitled  in  equal  moieties :  that  the  remaining  145^  179.  4^*, 
had  been  long  since  paid  and  accepted  by  the  plaintiff  in  satisfaction 
of  his  claims  under  the  will ;  and  that  he  (the  defendant)  had 
])erformed  the  trusts  of  the  will  in  the  manner  which  appeared  to 
him  and  was  in  fact  the  most  for  the  benefit  of  the  testator's  estate. 
The  defendants,  the  representatives  of  Turton,  said  they  believed 
that  the  plaintiff  was  aware  of  his  rights,  and  that  the  settlement 
had  taken  place  on  the  footing  of  such  rights,  as  they  were  under- 
stood by  the  parties.  All  the  defendants  insisted  that  the  time 
which  had  elapsed  was  a  bar  to  the  claim  of  the  plaintiff. 

At  the  hearing,  all  the  relief  prayed,  except  as  to  the  moiety 
of  the  profits  of  the  trade  after  the  death  of  the  testator,  was 
i^aived. 
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PouTLocK  Mr.  Sharpe,  and  Mr.  Beavan,  for  the  plainti£f : 

Gardner.  The  trade  of  the  testator  had  been  continued  on  the  same 
L  *fiy9  ]  premises,  with  the  stock  and  good-will,  which  belonged  *to  the 
testator's  estate ;  and  it  has  been  so  carried  on  by  parties  knowing 
the  rights  of  the  plaintiff,  and  who  acquired  the  possession  of  the 
property  and  business  by  means  of  the  trust  reposed  in  them. 
These  circumstances  clearly  entitle  the  plaintiff  to  an  account  of 
the  profits.  [They  cited  Wedderburu  y^  JVedilerbarn  (i),  Wilson  v. 
Moore  (2),  Myler  v.  Fitzpatrick  (3),  and  Trerelyan  v.  Charter  (4).] 

[  600  ]  Mr.  Spence  and  Mr.  Stuart  Menteath  for  the  defendant  Gardner : 

*  *  The  residue  of  the  testator's  estate  was  carried  into  the 
business,  and  Turton  took  it  with  the  assent  of  the  plaintiff,  and, 
80  far  as  Gardner  knew,  for  their  joint  benefit.     ♦    ♦     ♦ 

Gardner  has  not  interfered  with  the  estate  since  the  account  was 
made  out  and  signed  in  1817,  and  therefore  he  cannot  be  affected 
by  the  conduct  of  Turton  subsequently,  even  if  that  conduct 
created  a  liability  in  the  latter.  Gardner  therefore  is  entitled  to 
the  protection  of  the  Statute  of  Limitations,  which  is  a  bar  to  the 
[  •001  ]  claim  of  a  legacy  after  twenty  years :  Sheppard  *v.  Duke  (6),  Prior 
V.  Hoiiiihlow  (6),  Phillipo  v.  Munning8{l). 

Mr.  James  Russell,  and  Mr.  Wright,  for  the  representatives 
of  Turton : 

There  was  no  trust  reposed  by  the  testator  in  Turton  ;  he  was,  at 
the  most,  only  the  agent  of  Gardner,  and  accountable  to  him  alone. 
Equity  will  not  raise  an  implied  trust  after  the  time  which  has 
elapsed ;  still  less  will  it  presume  misconduct  in  the  executor  for 
the  purpose  of  raising  that  implied  trust  in  a  third  party.  The 
circumstances,  therefore,  do  not  here  occur. to  which  the  cases 
cited  apply. 

Mr.  Sharpe,  in  reply.     ♦     ♦     ♦ 

[  (502  ]       The  Vicb-Chancellor  : 

I  reserve  my  judgment  in  this  case, — less  because  I  had  any 
doubt  of  the  course  which  the  justice  of  the  case  requires,  than 
from  the  apprehension  that  I  might  in  any  degree  infringe  upon 

(1)  44  B.  R.  331  (4  My.  &  Cr.  41).  11  CI.  &  Fin.  714. 

(2)  36II.R.  272(1  My.&K.  127,337).  (5)  47  B.  R.  319  (9  Sim.  667). 

(3)  23  R.  B.  247  (6  Madd.  360).  (6)  47  R.  B.  399  (2  Y.  &  C.  Ex.  Eq. 

(4)  Trtvdyan  v.  CharU-r,  then  stand-  200). 

ing  for  judgment  and  Binco  reported  in  (7)  45  R.  R.  63  (2  My.  &  Cr.  309). 
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that  doctrine,  which  is  well  established  in  this  Court,  and  which     Pobtlock 
I  had  lately  to  consider  and   apply  in   the  case  of   Willett  v.     gakdner. 
Blanforil  (i).     In  order  to  guard  myself  from   being  thought  to 
disregard  that  doctrine,  I  shall  endeavour  to  make  the  grounds  of 
my  judgment  clearly  understood. 

I  shall  first  suppose  Gardner  to  be  the  sole  defendant,  *and  the  [  •603  ] 
acts  of  Turton  to  be  referred  to,  only  as  grounds  for  charging 
Gardner.  This  might  be  the  case,  because  Turton  was  merely  the 
agent  for  Gardner,  and  the  plaintiff  had  no  original  privity  with 
Turton,  though  he  may  subsequently,  by  his  own  acts,  have  adopted 
the  liability  of  Turton,  either  jointly  with,  or  in  exoneration  of 
Gardner.  In  this  view  of  the  case,  the  first  point  with  which 
I  was  pressed  was  the  doctrine  of  this  Court,  established  in 
Crawnhai/  v.  ColUntf,  and  the  other  cases  of  that  class,  down  to 
Weddei-burn  v.  Wedderbuni,  which  I  endeavoured  to  follow  in 
JVillett  V.  Blanford :  that  where  a  trustee  uses  trust  property  for 
his  own  purposes,  and  thereby  makes  a  profit,  he  shall  account 
for  such  profit  to  his  cestui  que  trust.  And  if  in  this  case 
Gardner  had  made  any  profit,  I  might  have  been  bound  to  follow 
out  the  principle  of  those  cases  as  against  him ;  but  here  no  profit 
or  advantage  is  made  by  Gardner.  The  charge  against  him  is 
one  of  misfeasance  only,  in  allowing  Turton  a  stranger  to  possess 
the  assets.  Perhaps  there  might  originally  have  been  a  case  for 
charging  Gardner  with  five  per  cent,  interest  on  the  amount  he 
might  have  received  on  the  ground  of  negligence.  But,  as  against 
him,  the  cases  have  no  bearing,  which  establish  merely  that,  where 
a  x^i'^n  in  a  fiduciary  character  makes  a  profit  of  the  trust 
property,  he  shall  account  for  the  profits  he  has  made. 

It  is  further  to  be  observed,  that  Gardner,  though  executor  under 
the  will,  and  in  that  sense  a  trustee,  was  not  the  trustee  appointed 
hy  the  will  to  manage  and  carry  on  the  trade.  Davis,  not  Gardner, 
was  the  trustee  for  that  purpose.  The  renunciation  of  Davis  did 
not  throw  upon  Gardner  the  obligation  of  personally  managing 
the  trade,  however  it  may  have  thrown  upon  him  the  difficult  task 
of  deciding,  what,  in  the  case  of  this  small  estate,  he  should  do 
towards  insuring  the  performance  *of  the  testator's  intention ;  [  *604  ] 
and  if  he  honestly  thought  that  the  transfer  of  the  leasehold 
premises  to  Turton  was,  in  the  circumstances,  the  best  course  he 
could  take  for  the  benefit  of  the  estate,  I  could  not  deal  with  him 
in  any  other  way,  than  as  an  executor  chargeable  for  the  amount 

(I)  Antf,  p.  ()1. 

14—2 


212  1842.    CH.     1  HARE,  604—605.  [r.r. 


PoBTLocK     or  value  of  the  assets  of  the  testator,  with  interest  from  his  death, 

a* 

Gardmeb.     B't  a  rate  depending  upon  the  circumstances  of  the  case. 

Looking  at  the  suit  in  this  point  of  view,  as  seeking  all  the  relief 
to  which,  against  Gardner  alone,  the  plaintiff  could  be  entitled 
under  the  circumstances  of  the  case,  the  first  material  objection 
which  presents  itself  is  that  which  has  been  founded  on  the  Statute 
of  Limitations  (i).  The  construction  which  has  been  put  upon 
that  statute  is,  that,  after  twenty  years,  it  constitutes  a  bar  to 
the  demand  of  a  legacy,  although  not  charged  on  real  estate : 
Sheppard  v.  Duke  (2) ;  and  it  has  been  also  held  to  be  applicable 
to  a  residuary  gift ;  Prior  v.  Hornihlow  (3).  Without  deciding  ui)on 
the  operation  of  the  statute  in  this  case  ;  and  even  supposing  that 
it  has  no  application,  still  it  is  impossible  to  disregard  the  time 
which  has  elapsed.  The  plaintiff  came  of  age  in  1816,  and  I 
cannot  avoid  imputing  to  him  at  that  time  or  soon  afterwards  a 
knowledge  of  the  will.  He  had  worked  on  the  premises  from  a 
period  anterior  to  the  death  of  the  testator.  A  few  months  after 
the  plaintiff  came  of  age,  he  applied  to  Gardner  for  an  account  of 
the  estate,  and  was  referred  to  Turton,  as  the  person  who  had 
possessed  all  the  assets  of  the  testator;  and  with  the  privity  of 
Gardner,  he  accepted  Turton  as  his  debtor,  and  settled  an  account 
with  him  in  which  the  legacies  are  stated  as  matters  of  discharge. 
[  'eos  ]  The  plaintiff  afterwards  continued  in  the  employ  of  Turton,  ♦on 
the  same  premises,  receiving  wages  from  him :  there  is  no  sugges- 
tion that  Gardner  has  ever  received  any  profit  from  the  business. 
The  bill  is  not  filed  until  twenty-four  years  after  the  adoption  of 
Turton  as  the  accounting  party.  It  is  impossible  that  I  can,  after 
that  time,  consider  the  onus  still  to  lie  upon  Gardner  to  justify 
his  acts  in  the  administration  of  the  estate ;  but,  on  the  contrary, 
I  must  consider  that  it  lies  upon  the  plaintiff  to  show  in  what 
respect  the  conduct  of  Gardner  was  not  justifiable. 

In  considering  the  conduct  of  the  parties,  it  is  not  unimportant 
to  observe,  that  there  is  no  gift  of  the  leasehold  house  or  garden, 
except  in  the  direction  that  the  trade  shall  be  carried  on  there ;  and 
that  there  is  no  gift  of  the  residue,  unless  a  residuary  gift  can  be 
implied.  The  leasehold  premises,  in  fact,  do  not  appear  to  have 
been  of  any  value  in  the  sense  of  being  made  assets:  they  are 
alleged  to  have  been  held  at  a  rent  equal  to  their  annual  value  : 

(1)  3  &  4  WiU.  rV.  c.  27,  8.  40  [rep.  (3)  47  B.  R.  399  (2  Y.  &  C.  Ex.  Eq. 
37  &  38  Vict.  c.  57,  8.  9].                             200). 

(2)  47  R.  R.  319  (9  Sim.  567). 
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they  were  probably  necessary  for  the  trade  ;  and  why  am  I  to  con-  Poetlock 
chide  that  Gardner  was  not  justified  in  abandoning  these  premises  Gardner. 
to  Turton  for  the  purposes  of  the  trade?  The  then  existing 
contracts  were  completed  for  the  benefit  of  the  estate.  The  new 
contracts  with  the  Board  of  Ordnance  do  not  appear  to  have  been 
made  with  any  reference  to  the  credit  or  good-will  acquired  by  the 
trade  of  the  testator.  The  success  of  the  business  after  the  death 
of  the  testator  must,  it  cannot  be  doubted,  have  depended,  at  least 
for  several  years,  wholly  on  the  exertions  of  Turton, — a  material 
consideration  in  determining  the  conduct  of  Gardner,  as  it  would 
be  in  the  view  of  this  Court  (i).  The  capital  directly  employed  in 
the  trade  appears  to  have  consisted  of  little  more  than  the  tools 
*used  in  it.  In  such  circumstances,  it  cannot  of  necessity  be  [  *606  ] 
inferred  that  Gardner  committed  any  breach  of  trust.  It  would 
be  a  most  unreasonable  and  oppressive  rule  to  lay  down,  that  no 
conclusive  settlement  of  the  rights  of  parties  in  a  small  trade  or 
handicraft  of  this  nature  can  be  made,  where  infants  are  concerned, 
without  coming  to  a  court  of  equity,  the  expenses  of  which  would 
swallow  up  the  estate,  if  the  estate  were  even  sufficient  to  bear  them. 
I  now  come  to  the  consideration  of  the  case  with  reference  to 
the  claim  against  the  estate  of  Turton.  Turton  was  originally 
notliing  more  than  an  agent  of  the  executor,  in  administering  the 
estate.  At  the  same  time,  it  may  be  observed,  that  if  the  conduct 
of  Gardner  amounted  to  a  breach  of  trust,  and  Turton,  being 
aware  of  that  breach  of  trust,  became  a  party  to  it,  the  Court 
would  probably  have  dealt  with  him  as  with  an  actual  trustee,  to 
the  extent  of  his  participation ;  on  the  other  hand,  if  there  were 
no  actual  or  concerted  breach  of  trust,  Turton  would,  at  the  most, 
be  regarded  as  only  a  constructive  trustee.  I  have  said  that,  as 
against  Gardner,  I  think  a  breach  of  trust  is  not  the  necessary 
result  of  the  evidence.  And  after  the  settlement  of  1817  between 
the  plaintiff  and  Turton,  in  whose  possession  and  ownership  of 
the  trade  the  plaintiff  for  more  than  twenty  years  afterwards 
acquiesced,  I  cannot  regard  Turton,  who  was  himself  neither  a 
direct  trustee,  nor  the  representative  of  any  direct  trustee,  as 
being,  at  the  farthest,  more  than  constructively  affected  with  the 
trust.  If  Gardner  had  been  the  party  by  whom,  or  for  whose 
benefit,  the  trade  was  carried  on,  he,  or  those  who  represented 
him,  might  have  found  it  difficult  to  resist  the  suit,  without  more 
evidence  of  the  propriety  of  the  transaction  than  has  in  this  case 

(1)    Vid*'  aiitey  pp.  74,  75. 
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been  given.  The  same  decision  might  have  followed  as  in  Wedder- 
hnrn  v.  Wedderharn.  *The  effect  of  the  circumstances  with  respect 
to  Turton,  who  cannot  be  treated  as  more  than  a  constructive 
trustee,  is  materially  different.  There  is  a  time  beyond  which  the 
Court  will  not  enter  into  an  inquiry  upon  a  case  of  controverted 
facts  for  the  purpose  of  raising  and  giving  effect  to  a  trust  by 
mere  implication  (i) ;  and  to  the  benefit  of  the  protection  which 
time  affords  I  think  the  defendants  in  this  case  are  entitled. 

I  cannot,  for  the  reasons  which  I  have  stated,  charge  either 
Gardner,  or  the  estate  of  Turton,  with  the  profits  of  the  trade  which 
are  sought  to  be  recovered  in  this  suit ;  and  no  other  relief  is  now 
asked.  The  bill  must  therefore  be  dismissed.  The  plaintiff  having 
failed  to  establish  the  claim  which  he  has  asserted  by  his  suit,  the 
general  rule  would  apply,  that  he  must  pay  the  costs  of  a  fruitless 
litigation.  But  the  Court  may  consider  how  far  the  party  had  a 
ground  for  bringing  forward  his  claim.  In  this  case,  the  settlement 
of  1817  is  not  intelligible  by  reference  to  the  interests  of  the  parties ; 
and  although  at  this  distance  of  time  I  might,  in  support  of  the 
transaction,  have  inferred  that  it  was  the  result  of  some  arrange- 
ment between  the  parties,  which  they  were  competent  to  make ; 
yet  the  answers  exclude  that  supposition,  by  alleging,  that  the 
division  took  place  upon  the  footing  of  their  actual  rights  under  the 
will.  Taking  this  to  be  the  case,  it  is  plain  that  the  plaintiff  was  to 
some  extent  injured  in  the  mode  of  division  which  was  adopted; 
and  I  think,  under  such  circumstances,  no  costs  should  be  given. 


1842. 

July  20,  22, 
23,  20. 


WlORAM. 
V.-C. 

[  60S  ] 


TAYLOR  V.  PUGH. 

(1  Hare,  608—616;  S.  C.  12  L.  J.  Ch.  73.) 

The  equity  of  the  husband  to  set  aside  a  settlement  of  the  property  of 
his  wife,  executed  by  her  during  the  treaty  of  marriage,  without  his  know- 
ledge, is  precluded  by  his  conduct  towards  her,  whereb}'  she  is  deprived  of 
the  power  of  retiring  from  the  marriage,  or,  therefore,  of  stipulating  for  a 
settlement. 

It  is  not  necessary,  in  order  to  establish  his  title  to  this  equity,  that  the 
husband  should  prove  actual  fraud  or  deception,  (for  deception  will  be 
inferred),  if,  after  the  commencement  of  the  treaty  of  marriage,  the  wife 
should  have  attempted  to  dispose  of  her  property,  without  the  knowledge 
or  concurrence  of  her  intended  husband. 

The  bill  prayed  that  a  settlement  of  the  20th  of  December,  1837, 
which  had  been  executed  by  the  defendant  Elizabeth  Taylor  a  short 

(1)  Herkford  v.  Wade,  11  B.  B.  at  p.  28  (17  Ves.  97).     Cp.  fhwnes  v,  Jen»iuyx 
(1863)  32  Wv.  290. 
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time  before  her  marriage  with  the  plaintiff,  might  be  declared  to  be       Taylor 

mm 

fraudulent  and  void,  and  delivered  up  to  be  cancelled ;  and  the        pugh. 
share  of  the  defendant  in  her  father's  estate,  the  subject  of  the 
settlement,  be  paid  to  the  plaintiff,  her  husband. 

Elizabeth  Taylor's  father  died  intestate  in  October,  1887,  leaving 
seven  children  ;  and  their  distributive  shares  of  his  estate,  as  his  next 
of  kin,  amounted  to  SOOl.  apiece.  Elizabeth  resided  with  her 
brother,  the  defendant  William,  until  early  in  December,  in  the 
same  year ;  when,  for  some  reason  (alleged,  but  not  proved  to  be 
the  harsh  treatment  she  received  from  her  brother),  she  left  his 
house,  and  took  up  her  abode  with  the  plaintiff.  The  bill  alleged, 
and  some  evidence  was  given  to  show,  that  after  this,  at  the  request 
of  William,  her  brother,  communicated  through  a  relation,  that 
she  would  go  to  Mr.  Dansey's  (a  solicitor  at  Ludlow)  **  to  sign  to 
her  property  as  the  rest  of  her  brothers  and  sisters  had  done,"  the 
defendant  Elizabeth  went  to  the  office  of  Mr.  Dansey  and  executed 
the  settlement,  without  knowing  its  effect.  It  appeared,  however, 
by  the  evidence,  that  she  was  twice  at  the  office,  and  that  on  the 
first  occasion  she  instructed  Mr.  Dansey  to  settle  her  property  so 
that  she  should  have  it  for  her  life  ;  and  that  Mr.  Dansey  prepared 
the  settlement,  which  ♦was  executed  by  her  at  his  office,  after  the  L  *609  ] 
same  had  been  read,  and  the  contents  and  purport  explained  to  her. 

By  the  settlement,  the  defendant,  then  Elizabeth  Pugh,  assigned 
the  800/.,  and  all  other  her  share  of  her  father's  property,  to  the 
defendant  William  Pugh  and  another,  upon  trust  to  invest  the 
same,  and  pay  the  interest  and  dividends  to  the  separate  use  of 
herself  for  life,  with  remainder  to  her  children  in  equal  shares,  and 
if  she  should  have  no  children,  then  as  she  should  appoint,  and  in 
default  of  appointment  to  her  next  of  kin,  excluding  any  husband 
she  might  leave ;  with  power  to  the  trustees,  on  their  own  authority 
and  discretion,  to  call  in  all  or  any  part  of  the  trust  fund,  and  to 
apply  or  advance  the  same  for  the  benefit  of  the  defendant  Elizabeth 
and  any  children  she  might  have,  or  any  one  or  more  of  them, 
exclusive  of  the  other  or  others,  as  the  trustees  might  think  fit ;  it 
being  provided  that  the  exercise  of  such  power  was  to  be  wholly  at 
the  option  of  the  trustees.  The  800Z.  was  duly  invested  upon  the 
trusts  of  the  settlement. 

On  the  81st  of  December,  in  pursuance  of  a  contract  of  marriage 
which  the  plaintiff  alleged  was  made  some  months  before,  the  banns 
were  published ;  and  on  the  17th  of  January,  1838,  the  plaintiff  and 
the  defendant  Elizabeth  were  married. 
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The  bill,  which  was  filed  against  the  trustees  and  the  next  of  kin, 
alleged  that  the  plaintiff  discovered  the  settlement  for  the  first 
time  after  the  marriage, — -that  it  was  a  fraud  upon  his  marital 
right, — and  that  it  was  also  a  fraud  upon  the  defendant  his  wife, 
as  having  been  executed  by  her  under  misrepresentation  of  the 
purport  of  the  instrument,  she  being  unable  either  to  read  *or  write. 
The  answer  of  the  wife  concurred  with  the  statement  of  the  bill. 
The  answer  of  the  trustees  denied  all  fraud,  and  alleged  that  the 
wife  was  informed  of  the  nature  and  effect  of  the  deed  which  she 
executed.    The  evidence  supported  the  latter  statement. 

The. only  evidence  which  was  tendered  of  the  time  when  the 
treaty  of  marriage  began,  consisted  of  declarations  of  the  wife, 
made  whilst  she  was  living  with  the  plaintiff  before  her  marriage. 
The  admission  of  these  declarations  was  opposed,  but  the  cause 
being  decided  upon  a  point  independent  of  the  time  of  the  marriage 
contract,  no  decision  was  pronounced  as  to  the  admissibility  of 
this  evidence. 


Mi\  Bird,  for  the  plaintiff,  [cited  Carleton  v.  Eaii  of  Dorset  (i) ; 
Goddard  v.  Snoto  (2);  St.  George  v.  Wake{s);  England  v.  Dow;ia(4)]. 

[  611  ]  Mr.  Metcalfe,  for  the  defendant  Elizabeth,  submitted  to  the 

relief  prayed. 

Mr.  C.  P.  Cooper  and  Mr.  Briggs,  for  the  trustees  and  the  other 
parties,  [cited  CoiintesH  of  Stralhmore  v.  Bowes  (5),  De  Mannerille  v. 
Croinpton  (6),  and  other  cases]. 

The  Vice-Chancbllor  : 

The  bill  seeks  to  set  aside  a  deed  executed  by  the  defendant 
[  •612  ]  Elizabeth  Taylor,  before  her  marriage,  as  a  *fraud  on  the  marital 
right  of  the  plaintiff ;  and  it  suggests  as  a  further  ground  for  that 
relief,  that  the  deed  was  obtained  by  a  surprise  on  the  defendant. 
It  was  also  said,  that  the  deed  was  plainly  improper,  and  especially 
the  clause  which  enabled  the  trustees,  at  their  own  will  and 
pleasure,  to  make  advances  to  the  children,  and  entirely  to  defeat 
the  wife's  interest. 

No  case  for  relief  has  been  made  out,  upon  the  ground  of  any 
fraud  upon  the  wife  herself.     The  allegation,  that,  at  the  time  of 


(1)  2  Vern.  17. 

(2)  2oR.  R.  Ill  (1  Ru88.  485). 

(3)  3G  R.  R.  389  (1  My.  &  K.  610). 


(4)  50  R.  R.  268  (2  Beav.  522). 

(5)  1  R,  R.  76  (1  Ves.  Jr.  22). 

(6)  12  R.  R.  233  (1  V.  &  B.  354), 
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executing  the  deed,  she  thought  it  was  a  different  instrument,  is  Taylor 
disproved  as  distinctly  as  it  is  possible  to  disprove  such  an  allega-  puoh. 
tion.  (His  Honour  stated  the  evidence  on  this  point.)  Upon  this 
evidence,  and  the  presumption  which  the  law  raises  against  a  party 
executing  a  solemn  instrument,  I  have  no  hesitation  in  saying  that 
the  plaintiff  is  not  entitled  to  relief  on  this  ground,  even  if  relief 
could  be  given  in  a  suit  by  the  husband  alone. 

With  respect  to  the  particular  clause  of  the  settlement,  which 
has  been  made  the  subject  of  distinct  complaint,  I  will  not  say 
whether,  if  a  bill  had  been  filed  by  the  wife  for  the  purpose  of 
rectifying  the  deed  and  making  it  conformable  with  actual  instruc- 
tions given,  the  Court  would  not  correct  that  deed :  that  is  not  the 
object  of  this  bill,  which  treats  the  deed  as  fraudulent  and  wholly 
void,  and  seeks  to  cancel  it. 

I  proceed,  therefore,  to  consider  the  case,  as  it  depends  on  the 
equity  to  which  the  husband  has,  in  some  cases,  been  held  entitled, 
where  a  settlement  has  been  secretly  made  by  the  wife,  of  her  own 
fortune,  during  the  treaty  of  marriage,  such  treaty  having  terminated 
in  marriage ;  and  in  doing  this,  I  think  it  necessary  to  explain  the 
ground  on  which  I  proceed. 

It  was  argued  for  the  defendants  who  resist  this  claim,  that  the  [  ^i^  ] 
plaintiff  was  ignorant,  until  after  the  marriage,  that  the  wife  was 
possessed  of  the  property  in  question ;  and  I  was  referred  to  cases, 
in  which  the  Court  had  apparently  laid  some  stress  on  that  cir- 
cumstance, as  a  ground  for  refusing  relief  to  the  husband.  In 
Ih*  Mannerille  v.  Crompton  (i),  Lord  Eldon  made  the  important 
observation,  that,  in  the  absence  of  any  representation  having  been 
made  as  to  specific  property,  no  implied  contract  is  raised  on  the 
part  of  the  lady,  during  the  treaty  of  marriage,  that  her  property, 
as  it  existed  at  the  time  of  the  commencement  of  the  treaty,  shall 
be  in  no  way  diminished.  This  undoubtedly  shows  Lord  Eldon*s 
opinion  to  be,  that  it  is  not  every  alienation  of  the  wife's  property, 
during  the  treat}',  which  can  be  regarded  as  fraudulent,  only 
because  the  husband  was  not  a  party  to  it.  But  I  should  certainly 
have  great  difficulty  in  applying  the  proposition  so  laid  down  by 
Lord  Eldon,  to  a  case  in  which  every  farthing  of  the  wife's  property 
was,  without  the  knowledge  of  the  husband,  wholly  withdrawn  from 
his  control,  and  settled  on  herself,  her  children,  or  her  appointees,  to 
the  total  exclusion  of  the  husband.  A  very  special  case  must  be 
made  out  before  the  Court  would  carry  the  proposition  so  far.     X 

(1)  12  R,  R.  233  (1  V.  &  B.  354), 
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Taylor      think  that  Lord  Eldon  meant  only  to  decide,  that  there  being  no 

PuGH.  implied  contract  on  the  part  of  the  lady  that  her  property  should 
not  be  in  any  way  diminished,  it  is  for  the  Court  to  determine, 
whether,  having  regard  to  the  condition  in  life  of  the  parties,  and 
the  other  circumstances  of  the  case,  a  transaction  complained  of  by 
the  husband  should  be  treated  as  fraudulent  or  not. 

I  think  another  argument  on  behalf  of  the  defendants  was  also 

[  *6i4  ]  carried  beyond  its  just  limits,  in  contending  *that  actual  fraud  or 
deception  on  the  husband  must  be  proved.  Notwithstanding  there 
are  some  dicta  which  may  at  first  be  considered  as  implying  the 
contrary  (but  which  may,  I  think,  be  explained),  I  take  the  rule  of 
the  Court  to  be  correctly  stated  in  Mr.  Boper's  Treatise  (i) : 
''Deception  will  be  inferred  if,  after  the  commencement  of  the 
treaty  for  marriage,  the  wife  should  attempt  to  make  any 
disposition  of  her  property  without  her  intended  husband's 
knowledge  or  concurrence."  This  way  of  stating  the  law  does 
not  exclude  inquiry  into  the  circumstances  by  which  the  apparent 
deception  may  be  explained,  nor  does  it  conflict  with  the  modem 
cases  to  which  I  was  referred.  I  shall,  as  I  understand  those 
cases,  content  myself  with  referring  to  the  valuable  note  of  the 
learned  editor  of  the  same  treatise  (2),  in  support  of  the  general 
proposition  I  have  cited. 

Several  circumstances  would  certainly  appear  to  have  been 
sometimes  thought  material  as  negativing  the  imputed  fraud ; 
such  as  the  poverty  of  the  husband — the  fact  that  he  has  made 
no  settlement  upon  the  wife — the  reasonable  character  of  the  settle- 
ment, as  in  the  case  of  a  settlement  upon  the  children  of  a  former 
marriage,  —  and  the  ignorance  of  the  husband  that  his  wife 
possessed  the  property.  Upon  these  I  am  not  called  upon  to  say 
more  than  that  I  am  glad  to  find  other  grounds  upon  which  to 
decide  the  present  case.  I  could  not  give  my  individual  assent 
to  the  sufficiency  of  any  of  the  reasons  I  have  mentioned.  The 
poverty  of  the  husband — the  absence  of  any  settlement  upon  the 
wife — the  reasonable  manner  in  which  she  desires  to  deal  with  her 
property,  may  be  very  material  considerations  for  the  guidance  of 

[  'fiio  ]  *the  parties  in  determining  in  what  manner  the  wife's  fortune 
should  be  settled;  but  why  they  should  constitute  a  reason  for 
concealing  the  arrangement  from  the  husband  I  cannot  com- 
prehend.    It  might  be  very  proper  to  bring  these  considerations 

(1)  Law    of    Huflbana    and    Wife,  (2)  Mr,JacoV8note,  vol.2,p.  166, 1*. 

vol.  2,  p.   U>2. 
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to  the  attention  of  the  intended  husband.  He  might  be  told  that  Taylob 
the  lady  has  a  certain  fortune,  but  regard  being  had  to  the  claims  pugh. 
upon  her  and  to  his  circumstances,  the  settlement  ought  to  be 
made  in  a  particular  way ;  and  upon  this  statement,  if  he  does  not 
approve  of  the  proposed  settlement,  the  marriage  contract  may  be 
determined ;  but  I  cannot  comprehend  the  reasoning  which  says  that 
any  one  of  the  reasons  suggested  is  a  sufficient  ground  for  practising 
concealment  upon  the  husband,  or  treats  such  concealment  as 
immaterial.  So  also,  with  respect  to  the  ignorance  of  the  husband 
of  the  property  of  the  wife — that,  no  doubt,  materially  lessens  his 
disappointment  at  finding  the  wife's  fortune  has  been  withdrawn 
from  his  control ;  but  the  equity  is  not  founded  upon  his  dis- 
appointment; for,  if  that  were  so,  it  would  follow  that  his 
i^orance  of  the  existence  of  the  property  would  always  be  an 
answer,  however  that  ignorance  was  produced :  the  equity  would 
never  arise,  where  the  wife  had  contrived  to  conceal  her  property 
from  the  husband ;  but  this  is  not  so,  for  the  cases  clearly  show 
that  practised  concealment  by  the  wife  will  be  treated  as  a  fraud  on 
the  husband. 

I  am  bound,  however,  to  say,  that  the  facts  to  which  I  have 
adverted, — having  been  more  or  less  relied  on  by  the  Court,  in 
refusing  to  disturb  a  secret  settlement, — are  facts  which  I  ought 
not  to  disregard  in  considering  whether  this  settlement  is  to  be 
deemed  fraudulent  or  not.  And  nearly  every  one  of  those  circum- 
stances enters  into  the  present  case.  But  without  calling  any  one 
of  these  reasons  to  the  aid  of  my  judgment,  there  is  one  *fact  which  [  *6Ki  ] 
determines  me  in  refusing  the  relief  which  the  husband  asks  in  this 
suit ;  and  it  is,  that  the  husband  before  the  marriage,  put  it  out  of 
the  power  of  the  wife  effectually  to  make  any  stipulation  for  the 
settlement  of  her  property.  By  his  conduct  towards  her,  retirement 
from  the  marriage  was  on  her  part  impossible.  She  must  have 
submitted  to  a  marriage  with  her  seducer,  even  although  he  should 
have  insisted  on  receiving  and  spending  the  whole  of  her  fortune. 
The  only  way  in  which  a  woman  can  insist  upon  a  settlement  is, 
by  making  it  a  part  of  the  marriage  treaty  that  her  property  shall 
l)e  settled.  The  husband,  by  bringing  the  intended  wife  to  his 
house,  and  inducing  her  to  cohabit  witli  him  before  the  marriage, 
deprived  her  of  the  power  to  protect  herself,  and  thereby  precluded 
himself  from  telling  this  Court,  with  any  effect,  that  his  wife  has 
committed  a  fraud  upon  him,  because  she  has  taken  the  precaution 
to  have  her  property  secured  for  herself  and  her  children.    Adverting 
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to  the  comparatively  slight  grounds  on  which  the  Court  has,  in  some 
cases,  rested  its  denial  of  the  equity  of  the  husband  in  such  cases, 
I  am  very  far  within  the  limits  of  authority  in  saying,  that  a  woman, 
in  the  view  of  this  Court,  commits  no  fraud  on  her  husband,  if, 
in  circumstances  like  the  present,  she  takes  the  only  means  he  has 
left  her  of  protecting  herself, — that  of  making  a  settlement  without 
his  knowledge. 

The  bill  was  dismissed  without  any  order  as  to  costs,  (the 
plaintiff  suing  in  forma  panperis)^  except  the  costs  of  the  trustees, 
which  were  to  be  paid  out  of  the  fund  in  settlement. 


CHANCERY    COURT    IN    IRELAND. 


1841. 
Nor.  18. 


Sir  Edward 

SUODBN, 

L.G. 

[84] 


1  «-  ] 


[»8«] 


RIDGE  WAY  V.  MUNKITTRICK  (J). 

(1  Dr.  &  War.  84—93.) 

Where  by  context  a  restricted  meaning  is  imposed  upon  the  word 
"  issue  "  in  one  place  in  a  will,  the  same  restricted  meaning  is  prima  fan> 
to  be  imposed  upon  the  same  word  in  other  places  in  the  same  will  in  the 
absence  of  sufficient  reason  to  the  contrary. 

[This  was  a  suit  for  the  administration  of  the  estate  of  a  testator, 
named  Thomas  Ridgeway,  who  had  a  son  and  two  daughters,  and 
who  made  provision  by  his  will  for  his  said  three  children,  and  for 
any  other  sons  or  daughters  who  might  happen  thereafter  to  bie  born 
unto  him  to  be  equally  divided  between  them,  share  and  share  alike. 
And  he  directed  his  executors  to  hand  over  his  said  son's  share  to  him 
upon  his  attaining  21  years,  and  the  will  then  proceeded  as  follows :] 

**  The  same  distribution  I  direct  as  to  any  future  male  issue  as 
aforesaid ;  but  with  respect  to  my  said  daughters  or  any  future 
female  issue,  I  order  and  direct  that  their  shares  of  the  proceeds 
aforesaid  be  vested  in  Government  security  as  aforesaid,  and  the 
interest  thereof  only  be  claimable  by  them  or  any  of  them,  or  by 
the  husband  or  husbands  with  whom  they  may  re8i>ectively  inter- 
marry, and  which  said  interest  shall  upon  such  intermarriage,  or  on 
their  respectively  attaining  the  age  of  twenty-one  years,  be  paid  to 
such  daughters  upon  their  own  sole  and  proper  receipts  notwith- 
standing such  coverture ;  the  pripcipal  I  direct  to  remain,  and  in 
full  integrity  to  be  preserved  for  the  use  and  *  behoof  of  the  issue  of 

(1)  Considered  In  re  lUrks  [1899]  1      reversed  on  appeal  [1900]  1  Ch.  417, 
Ch.  703,  G8  L.  J.  Ch.  319,  80  L.  T.  257,      (i9  L.  J.  Oh.  124,  81  L.  T.  741,  C.  A. 
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my  said  daughters  of  their  bodies  lawfully  begotten,  to  be  divided 
between  the  respective  issue  of  such  daughters  share  and  share 
alike  ;  and  in  case  of  the  death  of  any  of  my  said  children  without 
any  such  issue,  his  or  her  share  so  dying  I  direct  to  be  divided 
between  the  survivors,  share  and  share  alike,  and  if  but  one,  the 
entire  to  that  one,  subject  in  all  cases  to  the  restrictions  and 
limitations  aforesaid  to  my  daughters  only  ;  but  as  to  such  shares 
devolving  to  my  son  or  sons,  I  direct  them  to  receive  the  same  and 
every  part  thereof,  principal  and  interest,  as  in  manner  hereinbefore 
directed ;  but  in  case  the  whole  of  my  children  shall  die  without 
issue  unmarried,  or  before  their  attaining  the  age  of  twenty-one 
years  respectively,  my  will  is,  that  my  dearly  beloved  wife  shall 
during  her  natural  life,  provided  she  remain  unmarried,  enjoy  the 
said  properties  and  the  issues  and  profits  aforesaid,  and  at  her 
death,  the  entire  of  my  said  goods  and  xihattels,  rights  and  credits, 
the  said  principal  and  interest  due  thereon,  I  order  and  direct  in 
gavelkind  to  become  vested  in  my  nearest  of  kin." 

[The  testator,  who  died  in  1835,  left  his  twH)  daughters,  Maria 
and  Elizabeth,  his  only  children  him  surviving ;  James  Ridge  way, 
the  son  named  in  the  will,  had  died  in  the  testator's  life-time,  and 
in  1836,  Maria,  one  of  the  daughters,  married  A.  Munkittrick.] 

The  ordinary  decree  to  account  having  been  made,  the  Master, 
on  the  16th  of  June,  1841,  made  his  report  thereunder,  and  the 
cause  now  came  on  to  be  heard  on  this  report  and  merits. 

[One  of  the  questions  which  were  brought  under  the  consideration 
of  the  Court  was  whether  the  word  ** issue"  was  restricted  to 
children  throughout  the  will.] 


RIDOEWAY 

V. 

Mdn- 
kittbich. 


[87] 


Mr,  James  Scott,  Mr.  G.  Fitzgibboriy  and  Mr,  H,  ColleSy  for  the 
[executor  of  the  testator  and  other  plaintiffs]. 


Mr.  Serjt.  WarreUy  Mr.  F.  Bally  and  Mr.  G.  Battershy,  for  the 
defendants,  Munkittrick  and  wife : 

*  *  The  words  **  dying  without  issue,"  when  used  in  reference 
to  personalty,  give  an  absolute  interest;  though  the  word** sur- 
vivors "  occurs,  it  is  immaterial ;  in  Barlow  v.  Salter  (i),  it  was  held 
to  mean  **  others,"  and  such  is  the  sense  ordinarily  attached  to 
this  word,  unless,  as  it  is  stated  in  Mass  ft/  v.  Hudson  (2)  y  there 
appear  on  the  will  an  intention  that  the  survivor  should  individually 
and  personally  enjoy  the  legacy.     *     ♦     * 


[88] 


(1)  17  Ves.  479.    Stated  30  E.  E.  851. 


(2)  16  R.  H.  158  (2  Mer.  130.) 
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RlDGEWAY 

t. 

MUN- 

KITTRICK. 

[•92] 


[•93] 


[Upon  the  question  here  reported,  the  Lord  Chancellor  said :] 

The  other  question  in  this  case  is  as  to  the  extent  of  the  ^interest 
which  the  son  and  daughters  were  to  take  under  this  will ;  whatever 
doubt  may  exist  as  to  the  son's  share,  there  can  be  none  as  to  the 
daughters'  portions ;  for  the  testator  has  expressly  and  in  terms 
said,  that  his  daughters  shall  take  but  life  estates  in  their  respective 
portions.     The  words  of  the  will  are  :  "  But  with  respect  to  my  said 
daughters  or  any  future  female  issue,  I  order  and  direct  that  their 
shares  of  the  proceeds  aforesaid  be  vested  in  Government  securities 
as  aforesaid,  and  the  interest  thereof  only  be  claimable  by  them  or 
any  of  them,  or  by  the  husband  or  husbands  with  whom  they  may 
respectively  intermarry,  and  which  said  interest  shall,  upon  such 
intermarriage,  or  on  their  respectively  attaining  the  age  of  twenty- 
one  years,  be  paid  to  such  daughters  upon  their  own  sole  and 
proper  receipts  notwithstanding  such  coverture;    the  principal  I 
direct  to  remain,  and  in  full  integrity  to  be  preserved  for  the  use 
and  behoof  of  the  issue  of  my  said  daughters  of  their  bodies  lawfully 
begotten,   to    be    divided   between   the   respective  issue  of    such 
daughters,  share  and  share  alike  ;  and  in  case  of  the  death  of  any 
of  my  said  children  without  any  such  issue,  his  or  her  share  so 
dying  I  direct  to  be  divided  between  the  survivors,  share  and  share 
alike ;  and  if  but  one,  the  entire  to  that  one."     What  then  is  the 
true  construction  of  these  limitations  ?    It  is  argued  that  the  gift 
over  in  default  of  issue  gives  to  the  daughters  an  absolute  estate  ; 
for  it  is  said,  were  it  real  estate,  limitations  similar  to  those  would 
clearly  give  them  an  estate  in  fee  tail,  and  if  so,  they  are  entitled  to 
the  absolute  property  in  this  as  personalty,  it  being,  as  I  admit, 
quite  clear,  that  words  which  in  realty  give  a  fee  tail,  are  always 
held  in  personalty  to  pass  the  absolute  interest.     But  in  this  argu- 
ment the  parties  have  quite  overlooked  this,  that  the  word  ''  issue  *' 
cannot  have  the  meaning  which  they  would  ascribe  to  it.     The 
testator  has  ^over  and  over   again  translated  *'  issue "  to  mean 
**  children,"  and  this  enables  or  rather  compels  me  to  put  a  par- 
ticular construction  on   the  word.     It  is  a  well   settled  rule  of 
construction,  and  one  to  which,  from  its  soundness,  I  shall  always 
strictly  adhere,  never  to  put  a  different  construction  on  the  same 
word,  where  it  occurs  twice  or  oftener  in  the  same  instrument, 
unless  there  appear  a  clear  intention  to  the  contrary.    Having  thas 
explained   the   testator's   meaning,   where   he  desires   the   whole 
''in  full  integrity  to  be  preserved  for  the  use  and  behoof  of  the 
issue  of  my  said  daughters  of  their  bodies  lawfully  begotten,  to  l>e 
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divided  between  the  respective  issue  of  such  daughters,  share  and    Ridoeway 
share  alike/'  I  must  hold  this  gift  to  be  a  gift  to  the  daughters  for        mun. 
their  respective  Uvea,  with  remainder  to  their  respective  children  as     kitteick. 
tenants  in  common,  and  in  case  they  die  without  children,  over. 
By  adopting  this  construction  there  is  no  difficulty ;  all  parts  of  the 
will  are  reconciled.     An  objection  has  been  ingeniously  started, 
founded  upon  the  invalidity  of  the  gift  over ;  but  to  that  I  shall 
only  say,  the  validity  or  invalidity  of  the  gift  over  cannot  affect  the 
prior  gifts.     At  present  I  shall  determine  nothing  as  to  the  validity 
of  the  gift,  save  that  the  daughters  are  entitled  to  life  interests  as 
tenants  in  common,  and  after  their  deaths  there  must  be  liberty  to 
apply. 

HALL  V.  HILL  (1).  i84i. 

(1  Dr.  &  War.  94-133;  S.  C.  1  Con.  &  L.  120;  4  Ir.  Eq.  R.  27.)  ^/L!  h'^' 

Where  a  testator,  by  his  will,  provides  amply  for  his  widow,  giving  her  a 
portion  of  his  estate  for  her  life,  and  also  an  annuity  charged  upon  his   ^IR  Edward 
general  estate,  with  powers  of  distress  and  entry  in  case  of  non-payment,       '^    L  C    * 
and  there  was  also  contained  in  the  will,  a  leasing  power  for  the  trustees  ,   *  ^ 

thereof,  which  overrode  the  entire  freehold  estate,  these  circumstances  were  ■■ 

held  sufficient  to  indicate  an  intention  to  exclude  the  testator's  widow  from 
her  dower. 

A  father,  upon  the  marriage  of  his  daughter,  executed  to  the  intended 
husband  his  bond,  with  warrant  of  attorney  for  confessing  judgment 
thereon,  conditioned  for  the  payment  of  800/.  by  instalments ;  jmrt  thereof 
to  be  paid  during  his  life,  and  the  residue  upon  his  decease ;  and  then  by 
his  will  bequeathed  to  his  said  daughter  a  legacy  of  800/.,  and  he  also 
directed  payment  of  his  debts :  Held,  that  this  legacy  to  the  daughter  could 
not  be  considered  as  a  satisfaction  of  the  debt  to  the  husband ;  and  that 
parol  evidence  was  not  admissible  to  show  that  the  one  was  intended  by 
the  testator  to  be  a  satisfaction  for  the  other. 

IHscussion  of  the  principles,  which  i^gulate  the  admission  of  parol 
evidence  in  cases  of  this  nature;  and  the  cases  of  Hurst  v.  Beach ^  Wtal  v. 
Rict,  Booker  v.  Alien,  and  Lloyd  v.  Harvey ,  considered. 

The  plaintiffs  in  this  suit  were  John  Hall,  and  his  wife  Charlotte 
Hall,  otherwise  Hill,  who  was  one  of  the  daughters  of  Boyle  Hill,  of 
Hampstead,  in  the  county  of  Cork. 

On  the  occasion  of  the  marriage  of  the  plaintififs,  a  settlement 
was  executed,  bearing  date  the  2nd  of  August,  1837,  and  made 
between  the  said  John  Hall  of  the  first  part,  the  said  Charlotte 
Hall  of  the  second  part,  the  said  Boyle  Hill  of  the  third  part,  and 
William  Hall,  and  Boyle  Travers  Hill  of  the  fourtli  part,  whereby 
after  reciting  the  intended  marriage,  and  that  the  said  Boyle  Hill  had 

(1)  Lord  Chichester  y.  Coventry  {imi)  (1878)  9  Ch.  D.  363,  47  L.  J.  Oh.  849, 
L.  R.  2  H.  L.  71 ;  In  re  TumfmVa  Estate      39  L.  T.  113. 
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Hall  executed  his  bond  with  warrant  of  attorney  for  confessing  judgment 
Hill.  thereon,  of  equal  date  with  the  said  deed,  conditioned  for  payment, 
to  the  said  John  Hall,  his  executors,  administrators,  or  assigns,  of 
the  sum  of  800Z.  by  certain  instalments :  200/.  on  the  25th  of  March, 
1839;  lOOi.  on  the  29th  of  September,  1839;  and  400i.,  the 
residue  thereof,  on  the  day  next  after  the  decease  of  the  said  Boyle 
Hill,  without  any  interest  on  the  said  monies ;  which  said  monies 
so  secured  by  the  said  bond  and  warrant  were  the  portion  of  the 
said  Charlotte  Hill,  on  her  said  intended  marriage ;  and  further 
reciting,  that  the  said  John  Hall  had  executed  his  bond  with 
warrant  of  attorney  for  confessing  judgment  thereon  of  same  date 
with  the  said  settlement  conditioned  for  the  payment  of  800/.  to  the 
[  •yo  ]  said  William  Hall,  and  *Boyle  Travers  Hill,  on  the  2nd  of  February 
next  ensuing  the  date  of  the  said  settlement :  and  that  said  last 
mentioned  bond  was  vested  in  the  said  trustees,  upon  the  trusts 
thereinafter  mentioned :  the  said  deed  witnessed,  that  it  was  agreed, 
that  the  said  trustees  should  stand  possessed  of  the  said  bond,  and 
any  judgment  which  should  be  entered  thereupon,  for  the  use  and 
benefit  of  the  said  John  Hall  until  his  decease,  or  until  he  should 
fail  in  his  circumstances  and  become  insolvent,  or  until  he  should 
become  bankrupt ;  and  from  and  after  the  happening  of  any  of  said 
contingencies,  then  in  trust  for  the  use  of  the  said  Charlotte  Hill 
for  her  natural  life,  for  her  sole  and  separate  use,  free  from  the 
control  of  the  said  John  Hall  or  his  creditors  ;  and  from  and  after 
the  decease  of  the  survivor  of  the  said  John  Hall,  and  Charlotte 
his  intended  wife,  or  the  said  John  Hall  becoming  insolvent,  or 
bankrupt,  and  the  said  Charlotte  not  being  then  alive,  then  to  and 
amongst  the  issue  of  the  said  marriage  in  such  manner  and  form 
as  the  said  John  Hall  shall  direct  and  appoint,  and  in  default  of 
appointment,  share  and  share  alike ;  and  in  case  there  should  be  no 
issue  of  said  marriage,  or  in  case  there  should  be  any,  who  being  a 
son,  should  die  under  the  age  of  twenty-one,  or  a  daughter,  under 
the  age  of  twenty-one  and  unmarried;  in  such  case  it  should  be 
lawful  for  Charlotte,  the  said  intended  wife,  by  her  last  will  and 
testament  to  dispose  of  the  same  and  every  part  thereof,  to  any 
person  or  persons,  and  in  any  manner  she  might  think  fit. 

Some  months  previous  to  this  marriage,  Robert  Hall  (a  brother 

of  the  plaintiff  John  Hall)  had  intermarried  with  Margaret  Hill, 

another  daughter  of  the  said  Boyle  Hill,  and  on  the  occasion  of 

that  marriage  a  settlement  of  the  23rd  of  March,  1837,  was  executed 

[  *9B  ]       in  every  respect  similar  *to  the  one  hereinbefore  mentioned;  Robert 
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Hall,  in  like  manner,  giving  his  bond  and  warrant  of  attorney  Hali. 
to  the  trustees  of  the  settlement  (who  were  also  the  same  trustees  hill. 
as  in  the  plaintiff *b  marriage  settlement)  conditioned  to  pay  8001. 
on  the  1st  of  June,  1887 ;  and  Boyle  Hill  giving  his  bond  and 
warrant  of  attorney  to  the  said  Bobert  Hall  conditioned  for  pay- 
ment of  800/.,  by  instalments  of  2002.  on  the  1st  of  June,  1837  ; 
100/.  on  the  Ist  of  June,  1889;  and  the  residue,  400/.  on  the 
day  next  after  the  decease  of  the  said  Boyle  Hill,  and  without 
any  interest.  And  the  monies  secured  by  the  said  bond  and 
warrant  were  in  like  manner  recited  to  be  the  portion  of  the  said 
Margaret  Hill  on  her  said  intended  marriage. 

On  the  24th  of  December,  1887,  Boyle  Hill  departed  this  life ;  on 
the  previous  day  he  made  his  last  will  and  testament,  and  thereby 
devised  and  bequeathed  all  his  real  and  personal  estate  to  his 
nephew,  Charles  Newman,  upon  trust,  to  permit  and  suffer  his 
''  dearly  beloved  wife,  Elizabeth  Hill,  otherwise  Bogers,  to  take  one 
annuity  or  yearly  sum  of  200/.  per  annum,  during  the  term  of  her 
natural  life,  with  power  of  distress  and  entry  for  recovery  of  the 
same,  as  in  cases  of  non-payment  of  rent ; ''  and  then,  after  some 
bequests  to  certain  relations,  upon  trust,  to  pay  '^  to  my  daughter, 
Charlotte  Hall,  otherwise  Hill,  the  sum  of  800/.,  and  to  my  daughter, 
Margaret  Hall,  otherwise  Hill,  the  sum  of  600/. ;  and  my  will  further 
is,  that  my  farm  and  lands  of  Mount  Boyle,  in  the  South  Liberties 
of  Cork,  shall  go  to  and  be  enjoyed  by  my  dear  wife  during  her 
life,  free  from  any  debts  and  legacies,  with  power  to  her  to  devise 
the  same  by  deed  or  will  to  any  person  or  persons  she  may  think  fit ; 
and  I  also  bequeath  to  her  all  my  household  furniture,  plat«,  linen, 
china,  horses,  carriages,  and  *other  personal  property  now  imme-  [  •o?  ] 
diately  in  use  by  me  ;  I  further  direct  my  trustee  to  pay  out  of  the 
property  devised,  my  debts,  and  funeral  and  testamentary  expenses ; 
and  subject  to  such  debts  and  legacies,  I  direct  my  said  nephew, 
Charles  Newman,  to  permit  my  son,  Boyle  Travers  Hill,  to  take  the 
residue  of  the  rents  and  profits  of  my  said  estates  to  his  own  use 
daring  his  life,  and  after  his  decease  I  devise  and  bequeath  the  same 
to  my  said  son  Thomas  Newman  Hill  and  his  issue  lawfully  to  be 
begotten,  and  in  default  of  such  issue,  to  my  own  right  heirs  for  ever." 

On  the  same  day  the  testator  added  a  codicil  to  his  will  in  the 
following  words  :  ''  Whereas,  since  the  execution  of  my  will  I  have 
been  advised  that  it  would  be  better  to  substitute  a  trustee  for  my 
son  Boyle  Travers  Hill,  I  have  therefore  obliterated  his  name,  and 
substituted  that  of  my  nephew,  Charles  Newman,  of  Hollyhill,  in 
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Hall  the  county  of  Cork,  Esq.,  and  I  hereby  devise  all  the  property 
Hill.  devised  to  my  said  son  Boyle,  to  the  said  Charles  Newman,  upon 
the  trusts  in  my  said  will  mentioned,  and  I  give  to  him,  the  said 
Charles  Newman,  full  power  and  authority  to  raise  my  several 
debts  and  legacies  in  my  said  will  mentioned,  off  my  said  estates 
and  property,  by  sale,  demise,  or  mortgage  of  the  same,  or  a 
competent  part  thereof ;  and  I  also  give  to  my  said  trustee,  Charles 
Newman,  full  power  and  authority  to  lease,  demise,  or  set,  all  or 
any  part  of  my  said  estates  and  lands,  for  any  term  not  exceeding 
thirty-one  years  in  possession,  and  not  in  reversion,  and  without 
fine;  and  in  the  event  of  my  said  nephew,  Charles  Newman, 
declining  to  act  in  the  trusts  hereof,  I  devise  and  bequeath  all  my 
said  estates  and  property  to  my  son-in-law,  John  Hall,  Esq.,  as  a  sub- 
stitute for  my  said  nephew,  Charles  Newman,  and  I  direct  my  said 
L  *98  ]  son-in-law,  John  Hall,  to  execute  the  *tru8ts  of  my  said  will,  as  fully 
and  effectually  as  if  he  had  been  named  trustee  therein." 

The  testator's  nephew,  Charles  Newman,  having  refused  to  act, 
administration  with  the  will  annexed  of  the  estate  and  effects  of  the 
said  Boyle  Hill  was  granted  to  the  plaintiff,  John  Hall,  and  he  and 
his  wife  Charlotte  as  a  co-plaintiff,  in  right  of  her  legacy,  filed  the 
present  bill  for  the  general  administration  of  the  estate  of  the 
said  testator. 

Elizabeth  Hill,  the  widow  of  the  testator,  by  her  answer  sub- 
mitted that  she  was  entitled  not  only  to  the  several  gifts  bequeathed 
to  her  by  the  will  of  her  husband,  but  also  to  dower  out  of  all  the 
lands  and  premises,  whereof  the  said  Boyle  was  seised  in  fee,  her 
right  thereto  not  having  been  expressly  barred ;  but,  if  the  Court 
should  be  of  opinion  that  she  was  not  entitled  to  receive  both 
provisions,  and  that  she  was  bound  to  elect  between  them,  then  she 
elected  to  take  the  provisions  made  for  her  by  the  will. 

The  other  defendants  (except  Robert  Hall,  and  Margaret  his 
wife,  whose  interests  were  similar  to  those  of  the  plaintiffs)  by  their 
answers  insisted,  that  the  sums  secured  by  the  bonds  respectively 
passed  to  the  plaintiff,  John  Hall,  and  his  brother,  the  defendant 
Robert,  were  the  portions  of  the  testator's  two  daughters,  Charlotte 
and  Margaret,  and  that  the  legacies  of  8002.  and  600L,  bequeathed 
to  the  plaintiff  Charlotte,  and  the  defendant  Margaret,  were  intended 
to  be  in  satisfaction  of  the  said  portions,  and  the  sums  due  upon 
foot  of  the  two  bonds  respectively.  It  appeared  in  evidence,  that 
judgments  had  been  entered  against  the  testator  on  both  the  bonds ; 
that  no  payment  was  ever  made  on  account  of  the  sum  due  to  the 
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plaintiff  John  Hall ;  but  that  2001.  had  *been  paid  to  the  defendant        Hall 
Robert  Hall,  by  the  testator  shortly  previous   to  his  death,  in        hill. 
consequence  of  the  said  Robert  Hall  having  threatened  to   take       [  *99  ] 
proceedings  at  law  against  the  said  testator  for  the  recovery  thereof. 
It  also  appeared,  that  the  lands  of  Mount  Boyle,  which  had  been 
devised  to  the  widow,  were  held  by  the  testator  in  fee  simple. 

On  the  part  of  the  defendants  the  following  evidence  was 
tendered.  First,  that  of  Doctor  Mann  ;  he  stated  in  his  depositions, 
that  he  attended  the  testator  in  his  last  illness,  and  finding  him  in 
a  perilous  state,  suggested  to  him  the  propriety  of  making  his  will, 
and  offered  to  prepare  it  according  to  the  best  of  his  abilities,  in 
case  no  other  professional  man  should  come  in  time ;  that  he  (the 
witness)  accordingly  took  down  in  writing  from  the  testator's  own 
dictation  his  instructions ;  but  before  he  had  finished,  a  solicitor, 
named  Atkin,  arrived,  attended  by  his  clerk,  upon  which  the  witness 
handed  to  Atkin  the  will  as  drawn  by  him,  and  left  the  matter  in 
his  hands.  Mr.  Atkin  immediately  read  over  the  will,  asked  the 
testator  several  questions,  and  dictated  the  form  to  his  clerk  ;  after 
which,  the  will  was  read  over  to  the  testator,  and  was  then  executed 
by  him  in  the  usual  manner.  The  witness  then  stated,  that  he  did 
not  know  what  had  become  of  the  written  instructions,  having  given 
the  same  to  Atkin  ;  but  they  were,  that  Robert  Hall  should  be 
secured  or  satisfied  in  the  sum  of  600/.,  which  the  testator  admitted 
to  be  the  balance  due  to  him  on  foot  of  the  marriage  portion  with 
his  daughter  Margaret ;  and  that  a  sum  of  800Z.  should  be  also 
secured  to  the  said  John  Hall,  as  the  marriage  portion  with  his 
daughter  Charlotte ;  ''  and  the  express  object  and  instructions  of  the 
said  testator  was  and  were  to  render  the  said  sums  doubly  secure 
by  ratifying  them  by  his  will,  and  not  that  the  said  Robert  Hall,  or 
*John  Hall  should  either  of  them  get  or  derive  any  additional  sum  [  'lOO  ] 
under  or  by  virtue  of  his  said  will ;  **  the  further  instructions  the 
witness  could  not  accurately  set  forth,  but  they  were  contained 
accurately,  with  perhaps  some  trifling  variations,  in  the  will  as 
drawn  by  Atkin. 

Atkin,  in  his  depositions  stated,  that  he  was  applied  to  on  the 
evening  of  the  28rd  of  December,  to  prepare  the  will  of  the  testator; 
that  he  received  a  paper  of  instructions  in  the  handwriting  of  Dr. 
Mann  ;  that  these  instructions  contained  the  names  of  the  intended 
legatees,  and  the  sums  intended  by  the  testator  for  each  of  them ; 
that  the  parol  instructions,  which  witness  received  from  the  testator, 
were  a  statement  of  the  amount  and  value  of  his  property,  a 
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Hall  repetition  of  the  names  of  bis  intended  legatees,  and  of  the  trustees 
Hill.  whom  the  testator  wished  to  appoint ;  that  he  did  not  then  know  or 
receive  any  information  whether  the  testator  had  therefore  made  any 
provision  for  his  daughters  Charlotte  and  Margaret,  although,  from 
the  confusion  which  prevailed,  such  circumstance  might  have  been 
mentioned.  Witness  further  stated,  that  he  had  not  any  previous 
knowledge  of  the  affairs  of  the  testator,  never  having  been  engaged  for 
him  in  any  professional  business ;  and  further,  that  he  had  returned 
the  written  instructions  to  Dr.  Mann,  by  the  direction  of  the  testator. 
This  evidence  was  objected  to  on  the  part  of  the  plaintiffs,  but 
was  permitted  to  be  read  de  bene  esse. 

Mr.  Serjt.  Greene,  Mr.  T.  B.  C.  Smith,  and  Mr.  Blood,  for  the 
plaintiffs. 

Mr.  Serjt.  Warren,  and  Mr.  C.  Coppinrfer,  for  the  defendants 
Robert  Hall,  and  Margaret  his  wife. 

[  101  ]  Mr.  Litton,  Mr.  Brewster,  Mr.  J.  J.  Murphy,  and  Mr.  Roger 

C.  Walker,  for  the  widow,  Elizabeth  Hill,  and  the  other 
defendants. 

Three  questions  were  argued  :  first,  whether  Elizabeth  Hill,  the 
widow  of  the  testator,  was  barred  of  her  dower  by  reason  of  the 
provisions  made  for  her  by  the  will  of  the  testator,  Boyle  Hill ; 
secondly,  whether  the  debts  due  to  the  plaintiff,  John  Hall,  and  the 
defendant,  Robert  Hall,  by  the  testator,  Boyle  Hill,  were  satisfied 
by  the  legacies  respectively  given  to  their  wives,  Charlotte  Hall  and 
Margaret  Hall ;  and  lastly,  whether  the  parol  evidence  hereinbefore 
stated  was  admissible.  The  case  is  so  elaborately  discussed,  and 
the  authorities  so  carefully  reviewed  in  the  judgment  of  the  Lord 
Chancellor,  that  it  has  not  been  considered  necessary  to  insert  the 
counsel's  argument  [or  to  refer  here  to  the  cases  cited  by  them  (i)] . 

jVor.  22.       The  Lord  Chancellor  : 

[  102  ]  In  this  case  two  questions  arise,  one  as  to  the  right  of  the  widow 

to  dower,  and  the  other  as  to  the  double  portions.  The  latter 
involves  the  question  of  the  admissibility  of  parol  evidence,  a 
consideration  of  a  most  important  nature. 

(1)  The  cafes   on    the  old  law  of  doctrine  of  election,  they  have  not  been 

dower  are  now  of  fo  little  practical  generally    retaine<l    in    the     Revised 

importance  that  except  in  so  far  as  Reportp. — 0.  A.  S, 
they  usefully  illustrate  the  equitable 
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With  regard  to  the  first  question,  the  widow's  right  to  dower,  it        Hall 
is  hopeless  for  any  Judge  to  expect  to  reconcile  all  the  cases  upon        hill. 
the  subject :  it  would  be  impossible  to  do  so.     In  this  case  the 
widow  not  only  took  an  annuity  charged  upon  the  entire  estate,  but 
also  a  portion  of  the  very  estate.     Out  of  that  part,  of  course,  the 
widow  is  not  dowable  ;  but  the  question  still  remains,  whether  the 
testator  has  disposed  of  the  estate  in  such  terms,  as  indicates  ''^an       [  *103  J 
intention  that  his  widow  was  not  to  take  anything  dehors  the  will. 

In  looking  through  the  cases,  it  is  impossible  not  to  be  struck 
with  this,  that  Lord  Camden,  in  the  case  of  Villa  Real  v.  Tjord 
Galiray  (i),  intended  to  rest  that  case  on  the  gift  of  the  annuity,  for 
although  there  was  contained  in  the  will  a  power  of  leasing  for  the 
benefit  of  the  daughter,  to  whom  the  estate  was  given,  and  other 
circumstances  showing  an  intention  that  the  widow  was  not  to  have 
dower,  yet  he  did  ostentatiously  put  the  whole  case  upon  the  gift  of 
the  annuity,  and  did  in  fact  overrule  the  previous  authorities,  which 
decided  that  an  annuity  was  not  inconsistent  with  the  claim  of 
dower.  It  is  impossible  to  say  that  Lord  Camden's  decision  remains 
untouched,  for  it  is  now  clearly  settled,  that  the  mere  gift  of  an 
annuity  out  of  the  estate  has  not  the  effect  of  barring  the  widow 
of  dower ;  but  although  this  is  now  settled  law,  yet  all  the  Judges 
in  later  times  have  taken  care  to  save  whole  the  decision  of  Lord 
Camden,  and  to  tell  you  that  Villa  Ileal  v.  Lord  Galway  is  still  a 
binding  authority.  This  they  contrive  to  effect,  by  distinguishing 
the  grounds,  upon  which  Lord  Camden  might  have  rested  his 
decision,  from  the  grounds  on  which  he  really  decided  the  case. 
Thus  Lord  Redbsdale  in  Birmingham  v.  Kirtvan  (2),  puts  the  case 
on  its  circumstances,  which,  he  says,  were  sufficient  to  authorize 
the  decision  ;  and  Lord  Lyndhurst,  in  Roadley  v.  Dixon  (3),  refers 
the  case  to  grounds  from  which  Lord  Camden  abstained.  I  think, 
therefore,  that  while  Villa  Real  v.  Lord  Galway  may  be  considered 
as  an  authority,  it  cannot  be  held  an  authority  upon  the  abstract 
*point,  as  the  question  has  been  decided  the  other  way.  At  the  same  [  •104  ] 
time,  if  it  had  been  an  'untouched  question,  I  should  have  decided 
like  Lord  Camden,  that  an  annuity  and  dower  were  inconsistent, 
and  that  one  should  be  deemed  a  satisfaction  for  the  other.  The 
law  is,  however,  decided  the  other  way,  and  so  I  must  now  take  it. 

It  is  equally  settled  by  Birminyham  v.  Kirwany  followed  by  the 
Vice-Chancellor  in  Lord  Dorchester  v.  The  Earl  of  Effingham  (4), 

(1)  Ambl.  682 ;  1  Br.  C.  C.  292,  «.  (3)  3  Buss.  192,  202. 

(2)  2  Sch.  &  Let.  444.  453.  (4)  Cooper,  104. 
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Hall  and  the  point  cannot  now  be  disputed,  that  a  mere  devise  to  a  wife 
Hill.  of  a  portion  of  an  estate,  out  of  which  she,  as  a  widow,  would  be 
dowable,  does  not  prevent  the  claim  of  dower  out  of  the  residue  of 
the  estate.  Though  alone,  either  of  these  circumstances  is  not 
sufficient  to  bar  the  right  of  dower,  yet  coupled  together,  they  are 
entitled  to  much  weight;  and  when  I  find  a  testator  carefully 
distributing  his  property  among  the  several  members  of  his  family, 
giving  to  his  wife  an  annuity,  and  also  a  portion  of  his  real  estate, 
I  am  bound  to  look  to  all  the  expressions  of  his  will,  and  the 
different  provisions  in  it,  in  order  to  see  whether  the  Court  can 
collect  a  clear  intention  (implied  it  may*  be)  on  the  part  of  the 
testator  to  exclude  the  widow  from  anything,  but  what  is  given  to 
her  on  the  face  of  the  will.  In  Villa  Real  v.  Lord  Galivay,  Lord 
Camden  observes,  that  the  widow  never  can  enjoy  the  annuity,  as 
the  will  has  given  it,  if  she  claims  her  dower ;  for  if  she  enters  into 
possession  of  a  third  in  right  of  her  dower,  she  must  sink  so  much 
of  her  annuity  as  that  third  ought  to  bear  in  proportion ;  and  there 
is  no  pretence  to  say,  that  the  whole  annuity  by  any  equitable 
marshalment  shall  be  thrown  upon  the  remaining  two-thirds. 
[  *iOo  ]  This  is  *not  the  view  in  which  I  should  have  agreed  with  Lord 
Camden  ;  it  does  not  appear  to  me  well  founded.  If  an  annuity  be 
given  to  the  wife,  out  of  all  the  estate,  that  would  not  prevent  her 
from  receiving  both  the  annuity  and  her  dower.  The  estate  is 
devised  subject  to  the  annuity  (in  the  same  manner  as  if  a  charge 
had  been  created  in  favour  of  a  third  party),  and  subject  also  to 
the  dower.  The  law  gives  the  dower,  the  act  of  the  party  himself 
the  annuity.  It  is  the  first  charge  created  by  the  will ;  and  whoever 
takes  the  residue  of  the  estate,  takes  subject  to  both. 

Upon  looking  at  the  whole  of  this  will,  and  spelling  out  the 
intention  from  its  several  provisions,  I  am  of  opinion  that  the 
widow  is  barred  of  her  dower ;  and  I  have  come  to  that  conclusion 
not  alone  from  the  circumstance  that  an  annuity  has  been  given  to 
her,  nor  because  a  part  of  the  estate  has  been  devised  to  her,  but 
from  a  full  consideration  of  the  different  provisions  of  the  will. 

(His  Lordship  here  read  the  will.) 

It  may  be  considered  difficult  to  reconcile  the  cases  of  Hanisim 
V.  Harrison  (i)  and  Donnon  v.  Bdl  (2),  with  the  principle  upon 
which  tlie  cases  of  Roadley  v.  Dixon  (3),  and  Miall  v.  Brain  (4),  were 
decided.     In  Miall  v.  Brain,  the  testator  directed  that  his  trustees. 

(1)  1  Keen,  765.  (3)  3  Russ.  192. 

(2)  1  Keen,  761.  H)  20  R.  R.  277  (4  Madd.  119}. 
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to  whom  he  had  given  all  his  estates  both  real  and  personal,  should  Hall 
permit  his  daughter  to  occupy  and  enjoy  a  certain  freehold  house  hill. 
for  her  life:  Sir  John  Leach  in  his  judgment  says,  '*  The  testator, 
I  think,  contemplated  for  his  daughter  the  personal  use,  occupation, 
♦and  enjoyment  of  this  house,  and  such  personal  use,  occupation,  [  *^^  ] 
and  enjoyment,  is  inconsistent  with  the  widow's  right  to  dower  out 
of  that  house."  And  again,  *'  this  house  is  part  of  a  general  devise 
to  the  trustees  of  all  his  real  estate,  and  the  testator  has  not  given 
this  house  to  the  trustees  free  from  the  widow's  dower,  unless  he 
has  so  given  his  whole  real  estate.  I  think  the  testator  has  shown 
a  plain  intent,  that  the  trustees  should  take  an  interest  in  this 
house,  which  would  exclude  the  widow's  dower,  and  the  same 
intention  must  necessarily  be  apphed  to  the  whole  estate  which 
passes  by  the  same  devise."  Sir  John  Leach  decided  that  case 
wholly  upon  an  implication  arising  from  the  terms  of  the  will. 
Seeing,  that  part  was  given  to  the  daughter  for  her  personal 
occupation  and  enjoyment,  he  considered  that  the  widow's  right  to 
dower  was  excluded  from  that  part;  and  finding  all  in  the  one 
clause,  he  could  not  confine  the  implication  as  to  part,  and  not 
extend  it  to  the  whole.  That  case  was  followed  by  Lord  Lyndhurst 
in  Roadley  v.  Dixon. 

In  the  codicil  to  this  will,  the  testator,  after  changing  the  trustee, 
whom  he  had  appointed  by  his  will,  and  nominating  his  nephew, 
Charles  Newman,  in  his  stead,  speaks  as  to  the  mode  in  which  his 
debts  were  to  be  paid,  and  then  he  gives  a  power  of  leasing  to  his 
trustee,  in  the  following  terms :  ''  I  also  give  to  my  said  trustee  full 
power  and  authority  to  lease,  demise,  or  set,  all  or  any  part  of  my 
said  estates  and  lands  for  any  term  not  exceeding  thirty-one  years 
in  possession,  and  not  in  reversion,  and  without  fine."  Now,  I  do 
not  see  how  I  can  avoid  holding  that  the  widow,  in  this  case,  is 
barred  of  her  dower,  if  I  am  to  follow  the  authorities,  and  in 
particular  the  case  of  Butcher  v.  Kemp  (i),  *before  the  same  learned  [  •lo?  j 
Judge  who  decided  Mudl  v.  Brain ,  and  who,  in  this  case,  followed 
his  own  previous  decision.  In  that  case  of  Butcher  v.  Kempj  the 
testator  devised  his  farm  to  trustees,  and  declared,  ''  that  they 
should  stand  possessed  of  the  farm  during  the  minority  of  his 
daughter,  upon  trust,  to  carry  on  the  business  thereof,  or  let  the 
same  upon  lease  for  her  benefit,  as  to  them  or  the  survivor  should 
seem  best."  Sir  John  Leach  says,  **  The  question  is,  whether  the 
testator  can  be  considered  as  speaking  here  of  his  interest  in  the 

(1)  5  Madd.  61. 
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Hall  farm,  subject  to  tbe  widow's  claim  of  dower.  His  plain  intention 
Hill.  is,  that  his  trustees  should,  for  the  benefit  of  his  daughter,  have 
authority  to  continue  his  business  in  the  entire  farm,  which  he 
himself  occupied,  and  this  intention  must  have  been  disappointed, 
if  the  widow  could  have  assigned  to  her  a  third  part  of  this  land. 
This  case  is  within  the  principle  of  Miall  v.  Brain,  which  was  lately 
before  me,  in  which  I  held  the  claim  of  dower  necessarily  excluded 
by  the  gift  of  a  house,  for  the  personal  occupation  and  enjoyment 
of  the  testator's  daughter."  Now,  I  am  not  aware  how  the  power 
of  leasing,  in  this  case,  can  be  exercised  over  all  the  estate,  if  the 
widow's  right  to  dower  be  allowed.  One  can  understand  how  the 
rents  might  be  enjoyed  or  the  estate  sold,  subject  to  the  claim  for 
dower,  but  how  could  you  demise  an  estate,  subject  to  the  right  of 
this  lady,  to  have  a  third  part  thereof  set  out  by  metes  and  bounds. 
You  cannot  give  her  the  right  of  dower,  and  yet  exercise  the  power 
of  leasing  over  the  whole  of  the  estate  out  of  which  she  is  to  have 
dower.  If,  therefore,  I  am  bound  to  spell  out  the  intention  of  the 
testator,  I  think,  looking  at  the  whole  frame  of  the  will  and  its 
several  provisions,  that  the  testator  meant  to  provide  for  his  wife 
by  his  will,  and  that  she  was  to  have  nothing  but  what  he  gave  to 
her  by  the  will.  He  gives  her  a  house  and  the  furniture  ;  he  gives 
[  •108  ]  her  also  an  annuity  out  *of  the  general  estate,  and  she  has  acquired 
under  the  will  a  much  greater  provision  than  she  would  have  been 
entitled  to  as  dower  in  the  ordinary  way;  that  she  is  of  this 
opinion  is  evident,  because  she  has  elected  to  take  under  the  will, 
if  required  to  make  an  election  :  I  hold,  therefore,  that  she  is  barred 
of  dower,  and  that  by  clear  implication ;  I  have  satisfied  myself  of 
the  intention  of  the  testator ;  I  despair,  as  I  have  already  said,  of 
reconciling  the  authorities  on  this  subject,  but  I  follow  what  I 
consider  the  best.  As,  therefore,  the  widow  has  elected  to  take 
under  the  will,  I  must  declare  that  she  is  barred  of  her  claim  to 
dower. 

The  other  question  in  the  case  is  one  of  great  nicety,  and  of  very 
considerable  importance ;  I  do  not  mean,  however,  to  decide  it  at 
present.  There  is  no  great  difficulty  upon  the  general  question, 
when  once  we  ascertain  the  nature  of  the  gift.  On  the  one  side,  it 
is  said  to  be  a  case  of  debts  and  legacies ;  while  on  the  other  side 
it  is  argued  that  it  is  to  be  considered  as  a  case  of  portions,  and 
therefore  to  be  decided  by  the  authorities  applying  to  cases  of 
double  portions.  The  case  falls  within  the  latter  class,  and  though 
the  claim  was  in  form  a  debt,  yet  in  substance  it  was  a  portion. 
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The  case,  as  regards  the  settlement,  was  rather  of  a  singular  Hall 
nature,  for  the  husband  gave  a  bond  to  the  trustees  of  the  settle-  Hill. 
ment  for  the  very  sum  which  the  father-in-law  was  to  give  as  the 
marriage  portion  of  his  daughter.  This  bond  of  the  husband  was 
payable  in  a  short  time,  and  was  the  subject  of  the  settlement  for 
the  wife  and  children.  The  father  then  gave  a  bond  to  his  intended 
son-in-law,  for  the  same  sum,  800L,  but  payable  by  instalments, 
half  during  his  life,  and  half  after  his  decease.  It  seems  to  be  a 
case,  in  which  the  father  being  anxious  to  make  a  provision  for 
*his  daughter,  on  her  marriage,  but  unable  to  advance  the  money  [  *109] 
at  the  time,  the  intended  husband  agrees  to  give  his  bond  to  the 
trustees  of  the  settlement  in  the  amount  of  the  marriage  portion, 
although  the  provision  was  ultimately  to  be  made  good  by  the 
father.  The  transaction  assumed,  no  doubt,  the  form  of  a  debt, 
but  it  never  lost  its  original  character  of  a  portion,  as  between  the 
father-in-law  and  son-in-law.  It  is  true  the  character  of  debtor  and 
creditor  did  subsist,  and  the  sum  intended  to  be  secured  by  the 
bond  takes  the  form  of,  and  is  for  some  purposes,  a  debt,  but  it 
does  not  therefore  lose  the  character  of  a  portion,  which  originally 
belonged  to  it. 

If  we  look  at  this  as  a  case  of  double  portions,  great  difficulties 
are  in  the  way ;  and  my  mind  is  not  at  all  relieved  by  the 
arguments  which  have  been  addressed  to  me.  This  is  a  case,  in 
which  the  money  has  been  secured  to  the  son-in-law ;  the  debt 
is  due  to  him,  and  the  legacy  is  given  to  the  daughter.  I  asked, 
during  the  argument,  if  any  case  could  be  found,  deciding  that 
a  legacy  to  a  daughter  was  held  to  be  a  satisfaction  of  a  debt  due  to 
that  daughter's  husband;  none  was  cited.  The  nearest  cases  to  this 
case  are  of  this  sort;  if  the  husband  of  a  female  legatee  is  indebted 
to  the  testator,  the  Court  will  make  the  husband  of  the  legatee  set 
off  the  debt  against  the  legacy.  I  suspect,  when  these  cases  come 
to  be  examined,  it  will  be  found  that  they  are  obnoxious  to  the  very 
bame  objections  which  have  been  made  in  the  present  case.  What 
would  have  been  the  case,  it  is  said,  if  the  husband  had  died  in  the 
life-time  of  the  wife  ?  Would  not  the  wife  have  been  entitled  to  the 
legacy  so  bequeathed  to  her  ?  Nevertheless,  in  the  cases  which  I 
have  referred  to,  the  probability  of  this  occurrence  was  not 
considered  a  sufficient  reason,  why,  both  having  survived,  the 
Court  ^should  not  make  the  husband  pay  the  debt  to  the  estate  out  [  Mio  ] 
of  the  legacy  to  his  wife.  This  view  of  the  case  may  enable  me  to 
come  to  the  conclusion,  that  the  legacy  to  the  wife,  the  husband 
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Hall  taking  in  his  marital  right,  may  be  considered  as  a  legacy  going  in 
Hill.  satisfaction  of  the  sum  secured  by  the  testator's  bond.  I  must  deal 
with  this  case  as  I  find  it.  If  this  be  a  case  of  double  portions, 
I  may  be  entitled  to  hold  one  as  a  satisfaction  for  the  other ;  and, 
although  I  feel  the  weight  of  the  objection  (and  no  one  can  deny 
but  that  there  is  great  weight  in  the  objection),  that  one  sum  might 
go  in  one  direction,  and  the  other  in  a  different  direction,  yet  no  one 
can  controvert  this,  that,  looking  at  all  the  circumstances  in 
which  the  testator  was  placed  (and  which  I  am  entitled  by  law  to 
look  at),  the  clear  intention  of  the  testator  was  to  satisfy  the  legal 
demand  by  the  gift  to  the  daughter. 

With  regard  to  the  collateral  question,  whether  the  parol  evidence 
can  be  admitted,  I  am  much  embarrassed  by  the  authorities.  On 
the  one  side,  there  are  in  favour  of  the  admission  of  the  evidence, 
the  opinions  of  Lord  Thurlow,  in  Coote  v.  Boyd{i),  and  Lord 
Manners,  in  Monck  v.  Lord  Monck  (2).  On  the  other  hand.  Lord 
Alvanley  refused  to  admit  the  evidence  in  Osborne  v.  The  Duke  of 
Leeds  (3) ;  and  this  decision  was  followed  by  Sir  William  Grant,  in 
Hartopp  V.  Hartopp  (4).  Then  there  is  the  case  of  Hurst  v.  Beach  (5), 
which  has  been  so  much  relied  on.  Sir  John  Leach  took  great 
pains  with  that  case ;  and  there  laid  down  a  clear  and  intelligible 
proposition.  In  that  case  he  took  this  distinction,  ''that  where 
[  ♦111  ]  courts  of  equity  raise  a  presumption  *against  the  apparent  intention 
of  the  testamentary  instrument,  there  they  will  receive  evidence  to 
repel  that  presumption ;  for  the  effect  of  such  testimony  is  not  to 
show  that  the  testator  did  not  mean  what  he  has  said  ;  but,  on  the 
contrary,  to  prove  that  he  did  mean  what  he  had  expressed."  Yet, 
notwithstanding  that  the  rule  is  there  laid  down  with  so  much 
precision,  and  he  actually  decided  the  point  after  great  deliberation, 
it  is  impossible  to  deny,  that  in  the  chain  of  cases,  which  are 
reported  in  the  second  volume  of  Russell  &  Mylne*s  Reports,  he 
lost  sight  of  his  own  decision  in  Hurst  v.  Beach y  and  expressed 
his  opinion  over  and  over  again,  that  parol  evidence  was  admissible 
either  to  repel  or  to  fortify  a  presumption ;  and  he  seems  never  to 
have  referred  to  his  own  decision  in  Hurst  v.  Beach,  This  leaves 
the  law  in  a  very  unhealthy  and  unpleasant  state  for  Judges  coming 
after  to  him  to  decide  upon.  I  shall  look  carefully  into  the 
authorities  on  this  point  as  well  as  on  the  other,  on  which  I  have 

(1)  2  Br.  C.  C.  521.  (3)  5  R.  E.  74  (5  Ves.  369). 

(2)  12  R.  R.   33  (1  Ball  &  B.  298\  (4)  11  R.  R.  48  (17  Ves.  184). 
See  judgment,  2H^8t,  p.  239.  (o)  21  R.  R.  304  (5  Madd.  351). 
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reserved  my  judgment,  in  order  to  decide  the  questions  according        Hall 
to  the  best  of  my  power.  Hill. 

The  Lord  Chancellor  :  Dec^i. 

In  this  case  of  Hall  v.  Hill  I  reserved  two  very  important 
questions  for  further  consideration,  and  I  shall  now  proceed  to 
disi)ose  of  them.  The  first  is,  whether  certain  legacies,  which 
were  bequeathed  by  the  testator,  are  to  be  considered  as  satisfactions 
for  the  bonds  executed  by  him  upon  the  marriage  of  his  daughters ; 
and  the  second,  whether  parol  evidence  is  admissible,  to  show  that 
such  was  the  intention  of  the  testator. 

Now,  the  facts  are  as  follows :  The  testator,  upon  the  marriage 
of  his  two  daughters,  intended  to  provide  a  sum  *of  800/.,  as  the  [  ^i^'^  ] 
lx)rtion  of  each,  and  the  matter  is  arranged  in  this  singular  manner. 
The  intended  husband  of  each  daughter  gives  a  bond  corresponding 
in  amount,  namely,  in  800/.,  to  the  trustees  of  the  marriage  settle- 
ment, and  this  is  settled  upon  the  intended  wife  and  issue,  and  the 
father  at  the  same  time  gives  a  counter  bond  for  the  like  sum  to  the 
husband,  payable  by  instalments;  then  the  father  makes  his  will, 
and  gives  to  each  of  his  daughters  a  legacy  of  the  same  amount 
with  what  was  due  to  their  husbands  upon  their  bonds ;  and  there 
is  this  remarkable  circumstance,  that  in  the  case  of  one  of  the 
husbands,  Robert  Hall,  the  legacy  given  is,  not  800/.,  but  600/., 
that  being  the  sum  due  upon  the  bond  to  him ;  whereas  the  legacy 
bequeathed  to  the  wife  of  the  other  husband,  John  Hall,  is  800/., 
the  amount  of  the  bond  passed  to  him,  and  this  circumstance  has 
been  relied  on  as  tending  to  show  an  intention  on  the  part  of  the 
testator  to  satisfy  the  portions  by  the  legacies.  Parol  evidence  was 
tendered  on  the  part  of  the  defendants,  and  I  received  it  de  bene 
esse,  to  show  what  was  the  real  intention  of  the  testator.  By  that 
evidence,  it  was  proved  beyond  doubt,  that  the  intention  of  the 
testator,  at  the  time  of  making  his  will,  was  to  satisfy,  by  means  of 
the  legacies,  the  portions  he  had  provided  for  his  daughters.  The 
evidence  is  quite  conclusive,  and  no  one  can  doubt  what  the 
testator's  intention  was,  if  the  evidence  be  admissible.  Before, 
however,  considering  its  admissibility,  a  subject  of  great  difficulty 
and  importance,  I  must  dispose  of  the  question  as  regards  the 
satisfaction. 

I  have  been  anxious  to  find  a  ground  for  holding  that  these 
legacies  to  the  daughters  were  satisfactions  of  the  sums  due  by  the 
testator,  but  after  a  most  attentive  consideration  of  ''the  case,  I       [  •lis  J 
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HAT.L        am  not  able  to  satisfy  myself  that  I  can,  either  upon  reason  or 


r. 


Hill.  authority,  hold  these  legacies  to  be  a  satisfaction  of  the  portions, 
independently  of  the  parol  evidence.  It  is  very  difficult  to  say  of 
what  the  legacies  could  be  a  satisfaction.  They  could  not  be 
considered  as  a  satisfaction  of  the  money,  which  was  the  subject  of 
the  settlement,  for  the  husbands'  bonds  had  been  given  to  the 
trustees  to  secure  this.  Could  the  legacies  then  be  considered  as  a 
satisfaction  of  the  father's  bonds  to  the  husbands  ?  One  difficulty 
would  be,  that  the  bonds  of  tiie  father  were  the  consideration  of  the 
bonds  given  by  the  husbands  to  the  trustees  of  the  settlement.  It 
seems  very  much  against  the  intention,  that  the  husband  should, 
in  his  marital  right,  claim  the  legacy,  and  at  the  same  time  enforce, 
in  his  own  right,  the  payment  of  the  debt  due  by  the  testator ;  but 
the  two  things  are  essentially  different,  and  I  should  be  surrounded 
by  difficulties  were  I  to  hold  one  to  be  a  satisfaction  of  the  other ; 
I  am,  therefore,  under  the  necessity  of  saying,  that  I  do  not  find 
sufficient  grounds  to  justify  me  in  holduig  that  there  has  been  any 
satisfaction  in  this  case. 

The  great  question  then  arises,  am  I  at  liberty  to  let  in  the 
parol  evidence?  for  if  so,  there  would  be  no  difficulty.  This 
is  a  question  involved  in  much  perplexity  and  embarrassment.  I 
have  found  it  necessary,  in  going  through  the  cases,  to  look  at 
them  with  some  particularity,  and  to  classify  them  a  little.  By  so 
doing,  and  by  a  full  consideration  of  them,  we  may,  perhaps,  avoid 
the  difficulty  arising  from  the  cases  before  Sir  John  Leach. 

There  is  no  doubt  of  the  general  rule,  that  when,  by  presumption, 
[♦114  ]  you  come  to  a  construction  against  the  apparent  *intention  of  the 
instrument,  that  may  be  rebutted  by  parol  evidence.  Take  some  of 
the  early  cases  for  instance,  where  a  father  makes  a  purchase  in 
the  name  of  a  child  ;  there  is  a  consideration  recognized  by  the  law 
in  favour  of  the  child,  and  the  presumption  is  with  the  instrument ; 
yet  the  person  claiming  against  the  child  is  allowed  to  give  proof 
of  an  intention  to  make  the  child  a  trustee,  and  then  counter  parol 
evidence  is  admissible  to  support  the  instrument  and  rebut  any 
resulting  trust  in  favour  of  the  father.  Thus  in  Lamplugh  v. 
Lamplufjh  (i),  there  was  a  purchase  made  by  a  father  in  the  name  of 
his  younger  son,  and  this  was  held  to  be  an  advancement,  and 
parol  evidence  was  admitted,  **  because  it  concurred  with  the 
conveyance,  and  was  only  to  rebut  a  pretended  resulting  trust." 
Taylor  v.  Taylor  (2)  is  a  case  of  the  same  nature,  and  although  Lord 

(1)  IP.  Wms.  111.  (2)  1  Atk.  386. 
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Hardwicke*s  observations  are  general  as  to  parol  evidence,  yet  they  Hall 
evidently  refer  to  the  same  ground,  for  he  said  "  it  was  in  support  hill. 
of  law  and  equity  too.*'  But  in  the  cases  of  purchases  in  the  name 
of  a  stranger,  the  inference  is  the  other  way.  The  law  raises  a 
presumption  in  favour  of  the  person  who  paid  the  purchase-money, 
yet  there  the  stranger  may  give  parol  evidence  to  support  his  title 
and  show  that  the  purchase  was  intended  for  his  benefit,  that  is,  ho 
may  rebut  the  presumption,  or  resulting  trust,  and  support  the 
instrument.  In  the  first  case,  the  resulting  trust  is  against  the 
instrument,  and  raised  by  parol  evidence,  which  may  be  rebutted 
by  like  evidence ;  in  the  second  case,  the  resulting  trust  is  equally 
against  the  instrument,  although  it  is  raised  by  the  law,  but  it  is  in 
like  manner  open  to  be  rebutted  by  parol  evidence. 

Another  instance  is  furnished  by  the  old  rule  of  implied  *revo-  [  •ii»] 
cation,  arising  from  marriage  and  the  birth  of  a  child,  for  this 
presumption  in  law  may  be  rebutted,  and  parol  evidence  is 
admissible  to  show  that  such  was  not  the  intention  of  the  testator. 
Another  illustration  is  supplied  by  the  cases,  before  the  late 
statute  (1),  as  to  executors  to  whom  legacies  had  been  given,  and 
there  was  also^an  undisposed  of  residue  ;  there  parol  evidence  was 
admissible  to  rebut  the  presumption  arising  from  the  gift  of  the 
legacies,  that  the  executor  was  to  be  excluded  from  taking  the 
residue.  But  if  by  due  construction  the  gift  of  part  did  exclude 
the  right  to  all,  it  may  be  doubted,  whether  the  parol  evidence  was 
properly  admitted. 

Another  case  of  the  same  kind  is,  where  a  person  who  is  a 
debtor  to  the  estate  of  the  testator  is  named  an  executor.  At  law 
the  debt  is  extinguished,  but  in  equity  it  is  general  assets  for  the 
payment  both  of  debts  and  legacies.  This  led  to  the  great  case  of 
Brown  v.  Srhrin  (2),  where  there  was  a  general  gift,  which  would 
include  the  debt  due  from  the  executor,  and  parol  evidence  of  the 
testator's  intention  in  favour  of  the  executor,  the  debtor,  was 
rejected.  Lord  Talbot  says,  **  none  of  the  cases  where  parol 
evidence  has  been  admitted,  have  gone  so  far  as  the  present  case. 
The  farthest  they  go  is  to  rebut  an  equity  or  resulting  trust ;  the 
parol  evidence  in  those  cases  tended  to  support  the  intention  of  the 
testator  consistent  with  the  written  will,  and  did  not  contradict  the 
express  words  of  the  will  as  in  the  present  case.'*  Lord  Hardwigke 
appears  to  have  found  fault  with  this  case.     In  Ulrick  v.  Litrhfield  (3), 

(1)  11  Geo.  IV.  &  1  Will.  IV.  c.  40.  (3)  2  Atk.  372. 

(2)  Ca.  temp.  Talb.  240. 
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Hall  he  is  reported  to  have  said,  "  in  the  case  of  Brown  v.  Selicin,  I  was 
Hill.  o^  opinion  that  the  evidence  ought  to  have  been  admitted.'*  *The 
[  'lie  ]  House  of  Lords,  however,  affirmed  the  decree  of  Lord  Talbot,  and 
I  consider  it  to  be  clear  upon  all  the  authorities,  that  the  sound  rule 
is  in  no  instance  to  admit  parol  evidence  against  construction  upon 
the  words  of  the  will.  Lord  Talbot,  in  that  case,  put  it  upon  the 
true  ground. 

Take  now  the  cases  of  cumulative  legacies,  upon  which  this 
doctrine  has  been  so  much  discussed.  Those  cases  are  decided  on 
a  general  presumption  arising  from  the  instruments  themselves. 
Where  the  Court  itself  raises  the  presumption  against  double 
legacies,  parol  evidence  is  admissible  to  show  that  the  testator 
intended  the  legatee  to  take  both,  for  that  is  in  support  of  the  will. 
But  where  the  Court  does  not  raise  the  presumption,  parol  evidence 
is  inadmissible  to  show  that  he  intended  the  legatee  to  take  one 
only,  for  that  is  in  opposition  to  the  will.  These  are  the  rules  laid 
down  in  the  case  of  Hurst  v.  Beach  (i).  There  the  evidence  was 
rejected,  as  it  was  against  the  expressed  effect  of  a  written  instru- 
ment. The  cases  upon  double  portions  range  generally  under  the 
same  rules. 

As  to  the  authorities  themselves,  I  shall  endeavour  to  class 
them,  in  order  to  see  what  their  real  import  is.  Some  of  the  cases 
depend  wholly  on  acts  testamentary,  whilst  others  depend  on  acta 
partly  testamentary,  and  partly  ititer  riros.  In  the  instance  of  a 
legacy  and  then  an  advancement,  the  first  act  is  testamentary,  and 
the  second  inter  vivos.  Let  us  first  look  to  this  class  of  cases ; 
Rosewell  v.  Bennet  (2)  is  an  example  of  this  class.  There  a  legacy 
of  800/.  was  given  to  put  out  the  testator's  son  to  trade,  as  an 
apprentice ;  and  the  testator  himself  subsequently  laid  out  a  sum 
[  ♦117  ]  of  200/.  in  putting  out  his  son  as  clerk  to  a  person  *in  the  Navy 
Office.  The  advancement  was,  in  point  of  fact,  similar  to  the  object 
for  which  the  testator  had  provided  for  him  by  his  will.  It  was 
insisted,  that  this  must  be  considered  as  an  ademption  of  the  legacy  ; 
and  evidence  was  offered  of  the  testator's  declarations  to  this 
purpose.  It  was  opposed  as  being  contrary  to  the  Statute  of 
Frauds,  and  that  no  weight  ought  to  be  laid  upon  it,  being  parol 
declarations  only ;  and  besides,  the  father's  suffering  his  will  to 
stand  unaltered  was  urged  as  a  favourable  circumstance  for  the 
defendant.  Lord  Hardwicke  says,  *'I  am  of  opinion  that  this 
evidence  ought  to  be  read,  and  shall  judge  of  the  weight  of  it 

(1)  21  R.  E.  304  (5  Madd.  851).  (2)  3  Atk.  77. 
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afterwards.  The  putting  out  the  son  a  clerk  in  any  of  the  offices  Hall 
is  as  much  an  advancement  as  putting  him  apprentice  to  a  trade  ;  hill. 
and  as  this  act  of  the  testator,  after  making  his  will,  is  not  a 
revocation  of  the  will,  but  an  ademption  only  of  the  defendant's 
legacy,  I  am  of  opinion  that  the  plaintiff  ought  to  be  let  into  this 
evidence  to  show  the  testator's  intention."  These  words  are,  no 
doubt,  ambiguous ;  but  as  the  will  was  first  and  the  advance  after- 
wards, the  parol  evidence  was  admitted  to  explain  the  act  of 
advancement,  and  not  to  construe  the  will.  If  a  legatee  under 
a  will  receives  a  subsequent  benefit  from  the  testator,  which  was 
intended  to  be  in  lieu  of  the  former  donation,  the  Court  will 
naturally  be  anxious  to  prevent  him  from  having  both,  and  will 
accordingly  admit  parol  evidence  not  to  construe  the  will,  but  to 
explain  the  subsequent  act,  and  thereby  prevent  the  party  from 
appropriating  to  himself  what  was  never  intended  for  him.  Biggie- 
Hton  V.  Grubb  (i)  is  to  the  same  effect  and  depends  on  the  same 
principle.  That  was  a  bill  brought  for  a  legacy  of  500Z.,  the 
testator  there  had  made  a  subsequent  advance  of  500^  to  the 
legatee,  *and  parol  evidence  was  admitted  to  show  that  this  [  ^ns  ] 
advance  was  in  full  of  the  legacy.  The  parol  evidence  there  did 
not  affect  the  will  in  any  sense ;  it  had  nothing  to  do  with  the 
will ;  it  was  not  parol  evidence  of  what  the  testator  meant  by  his 
will,  but  by  his  advancement,  and  for  that  purpose  it  was  clearly 
admissible. 

There  was  a  case  of  Monck  v.  Ixyrd  Monck{2)y  in  this  Court 
before  Lord  Manners,  where  the  same  sort  of  question  arose. 
There  a  testator  having  by  his  will  given  5,000/.  to  his  brother 
(who  was  the  plaintiff),  upon  his  marriage  gave  his  bond  for 
4,000/.  to  the  trustees  of  his  brother's  marriage  settlement ;  and 
parol  evidence  was  admitted  to  prove  that  another  1,000/.  had 
been  advanced  for  the  purchase  of  a  house,  and  further  to  prove 
that  the  intention  of  the  testator  in  making  the  advancement  was 
with  the  view  of  adeeming  the  legacy.  Lord  Manners,  in  his 
judgment,  in  reference  to  this  says,  **  the  plaintiff  objects  to  the 
parol  evidence  of  the  1,000/.  paid  as  inadmissible,  insisting  that 
such  evidence  cannot  be  received  to  support,  but  only  to  rebut,  a 
presumption.  This  point  occurred  in  the  case  of  Roseivell  v.  Bennet, 
where  Lord  Hardwicke  was  clearly  of  opinion  to  admit  the  evidence 
explanatory  of  the  testator's  intention  in  the  act  done  by  him,  and 
which  was  insisted  upon  as  an  ademption,  and  Lord  Hardwicke 

(1)  2  Atk.  48.  (2)  12  R.  B.  33  (1  BaU  &  B.  298). 
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Hali.        stated,  that  it  had  been  done  so  before  at  the  Bolls  by  Sir  Joseph 

Hill.  Jbkyll,  and  by  Lord  Kino  ;  then,  this  very  point  of  the  admissi- 
bility of  those  declarations  has  been  decided ;  and  in  the  case  of 
Pole  V.  Lord  Sorners  (i),  Lord  Eldon  was  of  opinion,  that  such 
evidence  was  admissible  to  confirm,  as  well  as  to  rebut  a  pre- 

[  *119  ]  sumption."  Now  this  is  not  very  accurate  *or  precise,  and  certainly 
is  not  warranted  by  Pole  v.  Lord  Somers ;  for  although  Lord  Eldon 
in  his  judgment  spoke  generally,  yet  his  observations  must  be  taken 
in  reference  to  the  facts  of  that  case,  going,  as  it  appears  to  me,  to 
this,  that  where  parol  evidence  is  given  to  rebut  a  presumption, 
there,  as  against  that,  parol  evidence  may  be  given  in  support  of 
the  presumption.  But  Lord  Manners  was  well  warranted  in 
receiving  evidence  touching  the  advance  of  the  1,000Z. 

There  was  a  prior  case  of  Freemantle  v.  Banks  (2),  which,  though 
not  very  much  discussed,  appears  to  have  been  well  decided.  It 
was  there  held,  that  the  presumption  of  satisfaction  did  not  arise 
from  the  advancement  of  a  portion,  where  the  prior  gift  by  the 
will  was  of  a  residue.  Lord  Loughborough  rejected  parol  evidence 
of  the  testator's  intention  to  satisfy  the  gift  of  the  residue.  The 
point  arose  in  a  short  cause.  He  said  '^  that  his  inclination  was 
always  against  parol  evidence ;  to  admit  it  in  this  case  would  be 
to  admit  parol  evidence  to  make  part  of  the  will.  In  the  cases 
referred  to,  of  the  advancement  of  a  child  in  the  life  of  the  testator, 
it  was  to  rebut  an  equity."  Now  this  case  establishes  one 
important  distinction  :  Lord  Loughborough  held  that  he  could 
not,  from  the  nature  of  the  gift  in  the  will,  let  in  the  presumption 
of  satisfaction.  The  evidence  therefore  could  not  apply  to  the 
advancement,  and  he  rejected  it  as  far  as  it  might  be  applied  to 
the  will,  which  he  decided  upon  by  construction,  without  the  aid 
of  parol  evidence,  and  unaffected  by  it. 

The  next  class  of  cases,  though  of  the  same  sort,  yet  take  a 

[  ♦120  ]  *different  turn.  Cases,  where  the  object  is  to  show  not  that  the 
advancement  was  intended  to  be  in  satisfaction  of  a  legacy,  but 
that  the  same  person  should  have  both.  One  of  the  earliest  of 
tho^e  cases  is  Shtidalv.  Jekyll{s).  There  the  parol  evidence  was 
admitted  to  show,  that  the  legatee  should  have  both  the  legacy  and 
the  advance ;  the  parol  evidence  there  was  consistent  with  the  will. 

(1]  6  Yes.  309,  following  the  leading  (ademption  not  satiBfaction)  see  now 

case  of  IltHchcIiffe  v.    Hinchcliffe^   4  the  cases  collected  in  the  note  to   51 

R.  E.  89  (3  Ves.  516).— 0.  A.  S.  R.  R.  at  p.  397.— 0.  A.  S. 

(2)  5  Ves.   79 ;   but  on  this  point  (3)  2  Atk.  516. 
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Dehezi*  v.  Mann  (i)  is  a  case  of  the  same  nature.     Lord  Thurlow        Hall 


t. 


took  great  pains  with  that  case ;  and  yet,  when  it  came  on  a  second        hill. 

time  (2),  he  seemed  disposed  to  get  rid  of  the  parol  evidence,  though 

he  was  anxious,  when  the  cause  was  first  before  him,  to  admit  it. 

In  the  course  of  his  judgment,  he  says,  ''  I  do  not  rest  on  the 

witness  referring  to  an  intention  in  the  father  to  do  more  at  his 

death  ;  but  the  testator  did  not  in  the  gift  express  any  intention 

of  satisfaction  ;    therefore,  the  gift  by  the  will  is  not  satisfied." 

He  puts  it  entirely  upon  construction,  and  seems  to  have  admitted, 

that  if  he  decided  on  construction,  parol  evidence  would  not  be 

receivable. 

That  parol  evidence  is  admissible  to  rebut  the  presumption 
against  double  portions,  is  settled  by  the  case  of  Tnmmer  v. 
Bayne  (3).  If  we  look  closely  at  the  cases  of  double  portions,  it 
will  be  found  that  the  effect  of  admitting  parol  evidence,  in  the 
manner  contended  for  before  me,  will  necessarily  be,  that  it  must 
be  admitted  in  every  case ;  and  this,  I  apprehend,  is  not  the  rule 
of  the  Court.  The  law  draws  certain  presumptions  from  particular 
facts ;  but  these  presumptions  may  be  repelled ;  in  fact,  the  Court 
will  not  permit  them  to  stand,  where  they  are  at  variance  with  the 
real  intention  of  the  donor  as  established  by  evidence.  But,  if 
•the  law  itself  benignantly  draws  such  a  presumption  from  the  [  *121  ] 
facts,  why  should  parol  evidence  be  resorted  to  to  fortify  this 
presumption?  Where  is  the  use  of  it?  In  every  case,  parol  evidence 
must  be  then  necessarily  let  in.  Now,  suppose  the  circumstances, 
on  the  face  of  the  gift,  are  such  as  to  rebut  the  presumption  drawn 
by  the  law,  then  the  admitting  parol  evidence  to  fortify  it  would  be 
to  let  in  such  evidence,  contrary  to  the  words  of  the  will,  which  is 
against  law.  If  the  presumption  is  not  rebutted  by  the  terms  or 
nature  of  the  gifts,  but  by  parol  evidence — for  such  evidence  is  of 
course  admissible  to  rebut  such  presumption — then  like  evidence* 
is  admissible  to  support  the  presumption,  so  that  the  will  must 
stand  wholly  upon  its  own  expressions,  or  be  explained  in  every 
way  that  parol  evidence  can  throw  a  light  upon  it.  The  clear  and 
inevitable  tendency  of  the  argument  at  the  Bar  would  be  to  leave 
the  Court  without  any  other  rule  than  this  general  one,  that  in  all 
cases  of  resulting  trusts,  cumulative  legacies,  double  portions, 
and  the  like  without  distinction,  parol  evidence  is  admissible  on 
either  side. 

(1)  IB.  R.  57  (1  Cox,  346).  (3)  6  K.  E.  173  (7  Ves.  508). 

(2)  2  Br.  C.  C.  519. 
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Hall  The  next  division  of  cases  is  of  a  different  nature.    The  class, 

Hill.  depending  on  acts  partly  testamentary  and  partly  inter  vivos,  divides 
itself  into  two  branches.  The  first  of  which,  we  have  been  just 
considering,  where  there  has  been  first  a  legacy  and  then  an 
advance.  The  second  branch  comprehends  those  cases  where  there 
is  first  a  debt  and  then  a  will.  The  first  of  this  class  of  cases  is 
Fowler  \.  Foivler{i).  There  a  husband  settled  on  his  wife  a  sum 
for  pin  money ;  this  had  fallen  into  arrear ;  and  then  the  husband, 
by  his  will,  gave  his  wife  a  legacy  of  5001. :  and  the  question  was, 

[  ♦122  ]  whether  the  legacy  was  a  satisfaction  for  the  arrears  *of  the  pin 
money.  Lord  Chancellor  Talbot  there  said,  "  though  in  some 
cases  parol  evidence  had  been  allowed,  in  order  to  show  that  the 
testator  designed  to  give  such  legacy  exclusive  of  the  debt,  yet  that 
his  opinion  was,  not  to  admit  such  evidence,  for  then  the  witness, 
and  not  the  testator,  would  make  the  will."  Now,  I  think  that  is 
the  true  rule,  that  if  by  construction  you  arrive  at  a  conclusion, 
you  cannot  let  in  evidence  for  the  purpose  of  contradicting  it. 

It  is  difficult,  however,  to  say  that  such  is  the  rule,  when  we 
consider  the  case  of  Wallace  v.  Pomfrct  (2),  where  Lord  Eldon  had 
to  deal  with  a  case  of  somewhat  the  same  nature.  There  a  testator 
had  given  a  legacy  of  1,000Z.  to  his  housekeeper,  Mrs.  Pomfret ; 
he  owed  her  at  the  time,  and  at  the  period  of  his  death,  a  sum  of 
money  for  wages  ;  and  it  was  urged  that  the  legacy  was  a  satisfac- 
tion of  the  debt.  The  inference  from  other  parts  of  the  will  was 
against  her  claim  for  the  debt ;  for  where  there  was  an  intention  to 
give  a  similar  legacy,  in  addition  to  a  debt,  he  had  said  so  expressly 
in  the  case  of  another  servant.  But  parol  evidence  was  tendered 
to  show  that  the  testator  intended  the  wages  to  be  paid  in  addition 
to  the  legacy ;  and  this  was  sufficiently  shown  by  the  evidence  of 
the  mother  of  Mrs.  Pomfret.  Lord  Eldon  was  a  good  deal  pressed 
with  this  evidence;  he  says,  ''if  no  new  topic  of  argument  arises 
upon  the  will,  the  case  will  turn  altogether  upon  the  question  as  to 
the  admitting  the  evidence,  and  the  effect  of  it ;  for  whatever  is 
due  to  the  remark  of  Lord  Hardwicke,  that  there  is  no  decision 
applying  this  rule  to  a  servant's  wages,  this  case  is  not  to  be 
decided  on  the  general  rule  of  presumption."     He  then  goes  into 

t  *123  ]  the  particular  state  of  facts  in  the  case  ;  and,  *after  commenting 
on  the  will,  and  discussing  whether  the  legacy  was  over  and  above 
the  wages,  he  says,  **  the  presumption,  therefore,  not  upon  the 
rule  of  law,  but  upon  the  whole  will,  is,  that  the  legacy  is  not  in 

(1)  3  P.  Wmfl.  353.  (2)  8  E.  E.  241  (11  Vee.  542), 
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addition  to  wages,  the  testator  having  expressly  directed  that  the  Hall 
other  shall  be  in  addition."  Lord  Eldon  having  thus  come  to  a  hill. 
conclusion,  from  what  appeared  on  the  face  of  the  will,  that  the 
legacy  was  intended  as  a  satisfaction  for  the  debt,  proceeds  thus : 
''  the  question  whether  the  evidence  is  admissible,  or  not,  turns 
upon  the  point,  whether  the  inference  from  the  express  direction, 
that  the  other  legacy  shall  be  in  addition  to  wages,  is  strong 
enough  to  require  a  decision,  that  as  to  this  legacy  the  addition  to 
wages  is  upon  the  face  of  the  will  necessarily  excluded."  He  lays 
down  the  rule  here  rightly.  The  case,  however,  stood  over  for 
final  judgment ;  and  on  a  subsequent  day  Lord  Eldon,  notwith- 
standing what  he  before  said,  received  the  evidence.  He  finds 
fault  with  Debezc  Y.  Manuy  before  Lord  Thurlow.  He  says,  **all 
the  cases  authorize  the  admission  of  evidence,  which  is  clearly  to 
be  admitted  in  this  instance ;  and  I  am  very  sorry  to  add,  that  I 
think  myself  fully  justified  by  all  the  cases  in  saying,  that  evidence 
has  not  only  been  admitted,  but  at  least  as  much  effect  has  been 
given  to  it,  as  can  be  said  fairly  to  belong  to  it ;  "  and  he  actually 
there  admitted  the  parol  evidence  against  the  very  construction  he 
had  put  on  the  will  on  the  former  day.  I  can  never  speak  of  Lord 
Eldon  but  with  the  greatest  veneration ;  I  have  the  most  profound 
respect  for  his  great  knowledge  of  the  law,  and  I  have  told  him,  that 
whenever  I  had  the  misfortune  of  differing  from  him,  I  always  took 
it  for  granted  that  he  was  right,  and  that  I  was  wrong.  I  feel  great 
difiBculty  in  saying,  that  this  case  of  Wallace  v.  Pomfret  was  not 
rightly  decided ;  and  yet,  upon  the  best  consideration  I  have  been 
able  to  bestow  *upon  it,  I  say  it  with  the  greatest  diffidence,  I  do  [  *iu  ] 
not  see  how  it  is  possible  to  maintain  the  decision  consistently 
with  the  other  authorities. 

There  is  a  case  of  Wilmoty,  Woodhouse  (i),  in  which  the  difficulty 
was  in  some  manner  evaded  by  Lord  Loughborough.  In  that 
case,  a  father  had  advanced  a  sum  of  money  to  his  daughter  in  his 
life-time,  and  for  this  she  had  entered  into  a  bond.  The  father 
subsequently  bequeathed  to  her  a  legacy ;  and  it  was  insisted,  that 
the  legacy  was  a  release  of  the  debt.  A  letter  of  the  testator, 
written  before  his  will,  was  tendered  to  show  that  the  testator 
intended  the  legatee  to  have  the  legacy  in  full;  and  the  Lord 
Chancellor  admitted  it  to  be  read,  to  show  that  the  debt  was 
given  up,  but  not  to  explain  the  will. 

There  is  another  very  important  class  of  cases  upon  this  subject, 

(I)  4  Br.  C.  C.  227. 

16—^ 
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Hall        although  I  have  not  to  decide  upon  them  at  present,  where  the 

Hill.  instruments  are  all  merely  testamentary,  and  there  is  no  act  inter 
viros.  In  Coote  v.  Boyd  (i),  which  was  one  of  this  class,  and  has 
been  repeatedly  referred  to,  the  question  was,  whether  certain 
legacies  given  by  two  codicils  were  or  were  not  cumulative.  Parol 
evidence  was  tendered  to  show  that  they  were  cumulative ;  and 
Lord  Thurlow  was  very  much  disposed  to  admit  the  evidence,  and 
indeed  he  did  admit  it.  However,  he  held  upon  the  construction 
of  the  testamentary  instruments,  that  the  legacies  were  not 
cumulative.  He  was  pressed  with  the  evidence,  which,  it  was 
said,  went  to  prove  that  the  legacies  were  cumulative.  He  says, 
"  when  it  is  laid  down  that  the  evidence  is  admissible  on  one  side, 
it  must  be  so   on  the   other ;   it  cannot  be   admissible   for   the 

[  •125  J  *executor,  and  not  admissible  against  him.  The  question  whether, 
by  giving  two  legacies,  the  testator  did  not  intend  the  legatee  to 
take  both,  is  a  question  of  presumption,  donee  prohetur  in  con- 
trarium,  and  will  let  in  all  sorts  of  evidence.'*  Now  that  is  begging 
the  question ;  because  if  it  be  only  a  presumption  until  proof  to 
the  contrary  is  given,  parol  evidence  must  of  course  be  admissible. 
He  adds,  however,  **  where  the  presumption  arises  from  the  con- 
struction of  words  simply,  qua  words,  no  evidence  can  be  admitted." 
Now  that  I  hold  to  be  the  true  rule.  The  parol  evidence  was  read, 
but  did  not  prove  the  points  for  which  it  was  produced.  Observe 
the  difficulty  in  which  Lord  Thurlow  placed  himself ;  for  if  the 
parol  evidence  had  been  sufficiently  powerful,  he  would  have 
decided  against  the  very  opinion  he  had  before  arrived  at  by  con- 
struction ;  in  other  words  he  would  have  been  led  to  construe  a 
will  by  parol  evidence,  or  he  must  have  finally  rejected  the  evidence 
altogether. 

That  case  of  Coote  v.  Boyd,  was  followed  by  Osborne  v.  The  Jhikt- 
of  Leeds  (2),  in  which  the  question  was  S  good  deal  discussed, 
though  it  did  not  become  necessary  to  decide  it.  The  point  appears 
to  have  been  there  better  considered  and  argued  than  in  any  other 
case.  The  question  arose  upon  the  claim  of  the  plaintiff  to  two 
legacies,  one  given  by  the  will  and  the  other  by  the  codicil.  Lord 
Alvanley  held  upon  the  true  construction  of  the  will  and  codicils, 
and  the  intrinsic  circumstances,  that  the  legacies  were  not  cuuiu> 
lative,  and  therefore  there  was  no  necessity  for  resorting  to  the 
parol  evidence,  which  was  offered  in  support  of  that  view.     Lord 

L  *126  J       Alvanley  took  great  pains  with  that  case.     *With  respect  to  the 

(1)  2  Br.  ('.  C.  021.  (2)  5  R.  R.  74  (o  Yes.  3(59). 
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parol  evidence,  he  says,  "])einp;  of  this  opinion,  (that  is  upon  the  Hall 
construction  of  the  will  and  codicils),  it  is  better  for  nie  to  say  little  hill. 
upon  the  evidence;  I  should  have  found  great  difficulty  in  admitting 
it.  It  does  appear  most  clearly,  if  the  report  is  right,  that  Lord 
Thurlow  in  Coote  v.  Boyd  thought  it  admissible  on  either  side. 
His  Lordship  did  admit  it  upon  that  side,  upon  which,  if  this 
plaintiff  is  right,  it  was  not  necessary;  for  it  is  contended,  that  it 
is  an  established  rule,  taken  from  the  Spiritual  Court,  that  two 
legacies  are  accumulative,  if  given  by  two  instruments.  If  that  is 
a  rule,  I  admit,  I  cannot  raise  a  presumption  by  evidence  against 
it:  *'  and  then  he  adds,  **  if  it  is  taken  as  a  rule  of  this  Court,  it 
would  be  a  violation  of  it  to  admit  evidence  to  raise  a  presumption 
against  it."  And  that  I  take  to  be  the  true  rule,  for  if  there  be  a 
positive  rule  of  construction  consistent  with  the  will,  to  allow 
evidence  to  be  read,  to  raise  a  presumption  against  that,  is  to 
construe  the  will  by  parol  evidence. 

Then  came  the  case  of  llurgt  v.  Beach  (i),  in  which  Sir  John 
Leach  took  great  pains  with  the  question.  The  point  in  the  case 
was,  whether  a  legacy  of  500/.  given  by  the  testatrix  in  a  codicil 
was  to  be  taken  in  addition  to  a  legacy  of  300/.  given  to  the  same 
legatee  by  the  will ;  and  parol  evidence  was  adduced  to  show  that 
the  legacy  given  by  the  codicil  was  meant  to  be  in  substitution  for 
the  other.  Sir  John  Leach  directed  a  case  to  be  sent  to  Doctors 
Commons  for  the  opinion  of  two  civilians,  as  to  w^hat  was  the  rule 
in  the  civil  law  with  regard  to  the  admissibility  of  the  evidence. 
Finding,  however,  that  no  decision  had  taken  place  upon  the  question 
in  the  Ecclesiastical  Court,  and  that  *there  was  not  any  settled  rule  [  •IZT  ] 
there,  he  rejected  the  evidence,  and  held  that  both  legacies  were 
payable  from  the  circumstances  appearing  on  the  face  of  the 
instruments,  before  him.  [His  Lordship  here  read  a  passage  from 
Sir  J.  Leach's  judgment  in  5  Madd.  pp.  SBO,  361,  which  is  set  out 
at  length  in  21  B.  B.  at  p.  309,  and  continued  as  follows :]  This  is 
a  very  satisfactory  exposition  *of  the  rule  as  far  as  it  goes,  and  [•I28] 
is  quite  consistent  with  the  authorities ;  and  was  subsequently 
followed  by  Lord  Brougham  in  Guii  v.  Sharp  (2),  where  the  same 
point  arose. 

The  difficulty  of  ascertaining  how  far  parol  evidence  is  admissible 
in  these  cases  is  considerably  increased  by  the  series  of  cases,  which 
are  to  be  found  in  the  second  volume  of  Russell  &  Mylne's  Reports, 
before  the  same  learned  Judge  who  decided  Hnrsit  v.  Beach,     It  is 

(1)  21  £.  B.  3(H  (5  Madd.  351).  (2)  1  My.  &  E.  589. 
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Hall        not  easy  to  see  how  they  are  reconcileable  either  with  Hitrst  v. 

Hill.  Beach,  or  with  the  previous  authorities.  The  first  of  these  cases  is 
Weall  V.  Rice  (i).  There  a  father,  on  the  marriage  of  his  daughter, 
had  provided  for  her  by  a  settlement,  and  subsequently  made  a 
provision  for  her  bj-  his  will ;  and  certain  papers  written  by  the 
testator,  partly  before  the  date  of  the  will,  and  partly  afterwards, 
were  tendered  in  evidence  to  show  that  the  testator  did  not  intend 
the  daughter  and  her  children  to  have  any  share  in  his  property, 
except  what  was  given  by  the  will:  one  of  these  papers  was 
admitted:  **the  Master  of  the  Bolls  admitted  the  first  paper, 
stating  that  he  considered  it  to  be  settled  by  the  cases  of  HinchcUffe 
V.  HinchcUffe  (2),  and  Pole  v.  Lord  Somersis),  that  declarations  of 
the  parent,  referring  to  his  intention,  at  the  time  of  making  his 
will,  whether  made  at  the  time,  or  before,  or  after,  were  admissible 
evidence  to  prove  that  he  did  not  mean  to  give  a  double  provision." 
Now  I  am  not  aware  that  those  cases  decided  any  such  thing.  In 
JIhichclifff  V.  IlinchcUjfe,  Lord  Alvanley  took  the  greatest  pains ; 

[  •129  ]  he  was  most  anxious  to  prevent  himself  from  *being  misunderstood. 
There  a  testator,  who  was  entitled  to  a  certain  interest  in  a  trust 
property,  dealt  w4th  it  by  his  will,  as  if  it  were  his  own,  and  not 
bound  by  any  settlement ;  and  parol  evidence,  books  in  the 
testator  s  handwriting,  stating  his  property  and  debts,  were  admitted 
in  evidence  to  show  in  what  manner  he  had  dealt  with  the  propert3% 
and  the  circumstances,  under  which  he  made  his  will.  Lord 
Alvanley,  in  his  judgment,  says,  **  as  to  the  books,  I  am  clearly  of 
opinion,  nothing  of  this  sort  is  admissible^to  prove  that  the  will  has 
a  meaning  different  from  that  which  it  purports  on  the  face  of  it ; 
but  it  is,  to  prove  the  circumstances  under  which  the  testator  made 
his  will  with  regard  to  the  portions  provided  for  his  children,  as  to 
the  state  of  his  property,  and  what  he  meant  to  give.*'  In  another 
place  (4)  he  says,  "this  is  evidence  (meaning  the  books  and  accounts) 
not  for  the  purpose  of  explaining  the  will  itself,  for  which  it  is  clear 
it  cannot  be  admitted,  but  to  show  the  circumstances,  under  which 
he  made  his  will ;  "  and  he  winds  up  with  this,  **I  desire  to  be 
understood,  that  the  books,  I  have  admitted,  are  upon  the  question 
of  election  ;  upon  which  question  I  take  them  to  be  admissible,  but 
not  to  explain  the  will."  No  one's  anxiety  could  be  greater  than 
was  Lord  Alvanley's  in  that  case  to  prevent  any  misapprehension. 

(1)  34  R.  B.  m  (2  RusB.  &  Mylne,  (3)  6  Ves.  309,  followin|<  Hiuchcliff* 
251,  263).                                            '               V.  Hinchch'ffe. 

(2)  4  R.  R.  89  (3  Ves.  516).  (4)  4  R.  R.  p.  97  (3  Yes.  526). 
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There  is  nothing  in  the  other  authority,  Pole  v.  Lord  SomerSy  which        Hall 
could  justify  the  general  statement  of  Sir  John  Leach,  which  I  have        -ri'lt^. 
above  referred  to,  **  that  declarations  of  the  parent  referring  to  his 
intention  at  the  time  of  making  his  will,  whether  made  at  the  time, 
or  before,  or  after,  were  admissible  evidence  to  prove  that  he  did 
not  mean  to  give  a  double  provision ;  "  that  would  be  to  let   in 
evidence  in  every  case ;  but  you  cannot  have  evidence  to  support 
the  rule  of  *law.    The  rule,  as  stated  by  Sir  John  Leach,  is  certainly       [  ♦iso  ] 
not  supported  by  the  authorities  which  he  has  cited,  nor  by  any 
other,  that  I  am  aware  of.  ^ 

Again,  in  another  part  of  his  judgment  in  the  same  case,  Sir  John 
Leach  says  (i),  "  the  rule  of  the  Court  is,  as  in  reason  I  think  it 
ought  to  be,  that  if  a  father  makes  a  provision  for  a  child  by  settle- 
ment on  her  marriage,  and  afterwards  makes  a  provision  for  the 
same  child  by  his  will,  it  is  prima  facie  to  be  presumed,  that  he 
does  not  mean  a  double  provision ;  but  this  presumption  may  be 
repelled  or  fortified  by  intrinsic  evidence  derived  from  the  nature 
of  the  two  provisions,  or  by  extrinsic  evidence.  Where  the  two 
provisions  are  of  the  same  nature,  or  there  are  but  slight  differences, 
the  two  instruments  afford  intrinsic  evidence  against  a  double 
provision.  Where  the  two  provisions  are  of  a  different  nature,  the 
two  instruments  afford  intrinsic  evidence  in  favour  of  a  double 
provision.  But  in  either  case  extrinsic  evidence  is  admissible  of 
the  real  intention  of  the  testator."  Now  this,  in  the  general 
unrestricted  sense  in  which  I  understand  the  expressions,  is  quite 
a  new  rule,  and  is  not,  as  I  apprehend,  the  rule  of  the  Court,  that 
a  presumption  may  be  repelled  or  fortified  not  only  by  the  nature 
of  the  case  itself  (so  far  it  is  right  enough),  but  by  extrinsic  evidence 
of  intention.  If  so,  the  Court  has  nothing  to  do  in  every  case,  but 
to  begin  with  parol  evidence,  and  there  is  no  limit  to  the  extent  to  > 

which  it  may  be  carried.  The  case  of  Weall  v.  Rice  has,  however, 
been  mentioned  with  approbation  by  Lord  Lanodale  in  the  case  of 
The  Karl  of  Glengal  v.  Barnard (2),  who  there  says,  "the  principle 
on  which  the  Court  proceeds  in  cases  of  *this  nature  is,  I  apprehend,  [  'isi  ] 
correctly  stated  by  Sir  John  Leach  in  Weall  v.  Rice,  that  if  a  father 
makes  a  provision  for  a  child  by  settlement  on  her  marriage,  and 
afterwards  makes  a  provision  for  the  same  child  by  his  will,  it  is 
prima  facie  to  be  presumed  that  he  does  not  mean  a  double  provision; 
but  this  presumption  may  be  repelled   or  fortified   by  intrinsic 

(1)  34  E.  B.  at  p.  89  (1  Buss.  &  (2)  1  Keen,  769,  793.     See  44  B.  B. 

Mylne,  at  p.  267).  171. 
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Hall        evidence,  derived  from  the  nature  of  the  two  provisions,  or  by 

Hill.        extrinsic  evidence.*'      The  Master  of  the   Eolls  here  in  terms 

adopts  the  rule  of  Sir  John  Leach,  although  probably  not  in  the 

extended  sense,  in  which  the  latter  appears  to  me  to  have  laid  it 

down. 

The  next  case  is  Booker  v.  Allen  (i),  which  is  the  converse  of 
Weall  V.  Rice,  for  there  there  was  a  will  first  and  then  a  settle- 
ment, and  the  two  provisions  were  of  different  natures.  The  parol 
evidence  went  to  establish  this,  that  the  settlement  was  in  lieu  of 
the  provision  which  the  testator  had  promised  to  make,  and  had 
accordingly  made  by  his  will ;  so  far,  therefore,  as  the  evidence  was 
applied  only  to  the  settlement,  it  was  quite  right,  as  it  did  not  touch 
the  will,  and  the  case  will  accordingly  range  under  the  second  class 
of  cases,  which  I  have  already  discussed,  where  parol  evidence  is 
tendered  to  explain  the  act  inter  vit-os. 

The  last  case  is  that  of  Lloyd  v.  Harvey  (2) :  there  there  was  first 
a  will,  and  then  a  settlement ;  like  evidence  was  tendered,  and  like 
results  followed  as  in  the  preceding  cases.  In  this  case,  the  Court 
did  not  raise  the  presumption  against  double  portions,  and  the 
evidence  consisted  of  conversations  with  the  testator,  and  declara- 
tions made  by  him,  in  his  last  illness,  to  a  friend  of  the  family, 
[  •132  ]  respecting  his  property,  *and  the  mode  in  which  he  wished  it  to 
be  distributed  among  his  daughters.  I  should  have  thought  it 
very  difficult  to  admit  evidence  of  that  description  to  aid  in  con- 
struing the  will.  Sir  John  Leach  in  his  judgment  just  deals  with 
it:  **If,  however,  by  reason  of  such  differences  the  common  pre- 
sumption be  not  admissible  in  this  case,  there  is  evidence  which 
establishes,  that  it  was  not  the  intention  of  the  testator  to  give  both 
sums."  And  then  he  adds,  **  the  evidence  of  Miss  Perceval  appears 
to  me  to  be  admissible,  not  upon  the  ground  of  fortifying  or  repelling 
a  presumption,  but  as  extrinsic  evidence  that  it  was  not  the  intention 
of  the  testator  to  make  a  double  provision  for  his  daughter  Louisa.'* 
Here  again  is  a  new  rule,  the  evidence  is  neither  to  rebut  nor  to 
fortify  a  presumption,  but  in  effect  to  construe  the  will.  I  do  not 
see  how  it  is  possible  to  support  such  a  rule,  consistently  with  the 
well  established  principle,  that  you  are  to  judge  of  the  intention  of 
the  testator  from  the  instrument  itself.  It  was  not  attempted  to 
put  the  evidence  in  connexion  with  the  settlement.  These  cases 
have  certainly  created  very  considerable  difficulty,  for  Sir  John 
Leach  has  laid  down  certain  rules  in  very  general  terms,  which 

(1)  34  E.  R.  91  (2  Buss.  &  Mylne,  270).  (2)  2  Buss.  &  Mylne,  310. 
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appear  to  me  to  be  at  variance  with  both  his  own  decision  in  Hurst        Hall 
V.  Beach  and  the  other  authorities.  Hill. 

Having  now  gone  through  the  cases,  the  question  is,  what  am  I 
to  do  in  the  present  case  ?  Here  the  debt  was  first  incurred,  and 
then  comes  the  will.  I  have  already  decided,  that  the  legacy  to  the 
daughter  by  that  will  could  not,  by  the  general  rules  of  the  Court, 
he  held  to  be  a  satisfaction  of  the  debt.  How,  then,  can  I  admit 
parol  evidence  to  lead  me  to  a  different  conclusion  from  what  I 
have  arrived  *at  by  construction  ?  The  will  gives  a  legacy  simply.  [  •las  ] 
The  law,  as  declared  by  me,  says  that  this  legacy  is  not  in  satis- 
faction of  the  previous  debt.  If  I  then  admit  parol  evidence,  it 
must  be  in  connexion  with  the  will,  it  has  nothing  to  do  with  the 
debt.  The  debt  was  contracted  before  the  will  was  made;  and  the 
declarations  of  the  testator,  which  have  been  adduced  in  evidence, 
cannot  apply  to  the  debt,  but  must  be  used  in  reference  to  the  will 
only,  and  I  am  asked  now  to  insert  in  the  will,  a  declaration  by  the 
testator,  which  I  do  not  find  in  it,  namely,  that  he  means  the  legacy 
to  be  a  satisfaction  of  the  debt.  I  am  of  opinion  I  can  do  no  such 
thing.  If  I  were  to  admit  the  evidence,  it  would  be,  not  with  a 
view  to  extrinsic  circumstances,  but  to  the  construction  of  the  will 
itself.  I  must,  therefore,  reject  the  parol  evidence  which  has  been 
offered  in  this  case,  and  declare  that  upon  the  true  construction  of 
the  will,  the  legacy  is  not  to  be  taken  in  satisfacMon  of  the  debt. 


L.C. 

[134] 


JONES  V.  KEARNEY.  i84i. 

(1  Dr.  &  War.  134—168;  S.  C.  1  Cod.  &  L.  34;  4  Ir.  Eci.  R.  74.)  '^''^o^o  ^'  ^' 

lo42. 

A  party  cannot,  by  committing  a  breach  of  contract,  divest  himself  of  an        Feb.  11. 

<^tate,  subject  to  incumbrances,  and  acquire  a  new  interest  discharged  of  

those  incumbrances.  Sir  Edward 

A  frme  covert  or  infant  is  just  as  much  bound  by  notice  as  an  adult.  uqden, 

A  feme  covert  is  bound  by  a  fraud  in  a  court  of  equity,  as  if  she  were  a 

feme  sofe, 

[Th  8  is  a  case  involving  a  great  number  of  special  facts  and 
circumstances  which  deprive  the  case  of  practical  application.  In 
the  view  of  the  Lord  Chancellor  the  decision  ultimately  turned 
upon  the  short  point  that  a  lessor  and  the  assignee  of  the  lease 
were  endeavouring  to  defeat  the  claim  of  the  widow  of  the  original 
lessee,  who  had  sold  the  lease  subject  to  the  charge  of  an  annuity 
in  favour  of  his  widow. 

The  ultimate  assignee  of  the  lease  allowed  the  rent  to  fall  into 
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Jokes  arrear,  and  by  arrangement  with  the  lessor  the  lease  was  deter- 
Kearney,  rained  by  proceedings  in  ejectment  and  a  new  lease  granted  at  a 
lower  rent  to  the  assignee  upon  payment  of  a  sum  of  money  by 
him  to  the  lessor.  One  of  the  objects  of  this  arrangement  was  to 
defeat  the  annuity  of  the  widow  of  the  original  lessee,  who,  as  the 
plaintiff,  claimed  that  the  defendant  David  Kearney  (the  assignee 
of  the  original  lease)  held  the  new  lease  subject  to  the  same  charge 
in  respect  of  the  annuity  as  he  had  held  the  original  lease.  Upon 
this  point,  the  Lord  Chancellor,  after  stating  the  facts  and  the 
various  letters  and  arrangements  between  the  defendant  David 
Kearney  and  the  agents  of  the  lessor  (Mrs.  Bourne),  and  the 
circumstances  showing  that  the  proceedings  in  ejectment  were 
really  part  of  a  scheme  to  oust  the  annuitant,  said  (p.  161):] 

[  ini  ]  I  am  inclined  to  think,  that  even  supposing  the  transaction  to 

have  been  bonu  fide,  I  should  have  had  no  difficulty  in  arriving  at 
the  conclusion,  that  the  interest  acquired  by  Kearnej^  was  subject 
to  the  plaintiff 's  annuity. 

But  I  am  relieved  from  the  obligation  of  deciding  the  case  on 
that  ground,  for  the  facts  and  circumstances,  which  are  in 
evidence,  show  to  demonstration,  that  the  dealing  between  Kearney 
and  Mrs.  Bourne  was  not  bond  fide ;  that  though  the  transaction 
was  a  real  one  between  the  parties,  yet  that  it  was  intended  to  effect 
the  exclusion  of  the  plaintiff  and  her  annuity,  and  an  instrument 
is  prepared  to  give  it  that  operation.  No  one  will  dispute  this, 
that  if  a  lessee  have  a  lease  subject  to  an  existing  incumbrance, 
and  which  he  is  bound  to  see  satisfied,  this  Court  w^ould  lose  sight 
of  its  highest  duty,  if  it  for  one  moment  permitted  such  a  person, 
by  committing  a  breach  of  contract,  to  divest  himself  of  the  estate 

[  •162  ]  and  acquire  a  new  interest  discharged  of  the  *old  incumbrance. 
If  we  look  at  the  dates  in  this  case,  it  will  not  be  difficult  to  see 
what  was  the  nature  of  the  dealing.  In  the  first  place,  the  eject- 
ment was  caused  by  the  default  of  Kearney  himself,  and  a  court  of 
equity  (and  in  a  court  of  law  it  would  be  the  same,  speaking 
generally)  will  not  allow  any  man  to  taka  advantage  of  his  own 
default. 

[His  Lordship  here  stated  the  dates  of  the  various  arrangements 
and  of  the  proceedings  in  the  ejectment.] 

[  IAS  ]  It  is  quite  impossible  to  look  at  these  dates,  without  seeing  how 

they  are  dovetailed  into  each  other.  We  see  the  landlady  taking 
on  one  day  a  hostile  proceeding  against  the  tenant,  and  on  the 
next  day   an   amicable  one.     On   one  day   urging  on  the  legal 
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proceedings,  the  object  of  which  was  to  turn  the  tenant  out  of        Jones 

possession  ;  and  on  the  ne-\t  day  entering  into  a  contract  with  the     kearkey. 

tenant,  for  a  new  lease  of  the  premises ;  and  at  last  comes  this 

farce  of  the  return  of  the  writ  of  execution  on  the  9th  of  August. 

Now,  if  this  was  done  for  the  purpose  of  avoiding  the  annuity,  one 

can  understand  it,  but  in  no  other  way  is   it  intelligible.     The 

ejectment  proceedings,  if  not  nugatory  altogether,  were  certainly 

an  abuse  of  the  process  of  the  Court.     They  were  never  intended 

to  be  acted  upon,  for  Kearney  was  never  disturbed  in  his  possession. 

The  proceedings  were  going  on,  contemporaneously,  but  at  the  same 

time  inconsistently,  with   the  agreement,  upon  which   Kearney's 

rights  were  founded.     He  was   to  remain  as  tenant,  and  to  be 

turned  out  at  the  same  time ;  I  consider,  therefore,  that  the  legal 

proceedings  were  only  intended  to  assist  the  defendant  to  relieve 

the  property  of  the  incumbrance,  with  which  it  was  bound.     I  am 

clearly  of  opinion  that  this  is  conduct  which  this  Court  will  not 

tolerate  ;  and  I  should  be  of  that  opinion,  even  without  the  aid  of 

the  letters,  which  have  been  read  in  evidence.     The  redemption  was 

open  at  all  times,  and  there  never  was  a  moment,  during  which 

there  was  not  a  right  under  the  old  lease  still  existing.     This  is  not 

a  case  in  which  a  new   interest  is  created  at  the  expiration  of 

another  estate ;  but  here  there  was  always  an  existing  contract, 

and  the  new  interest  is  but  a  graft  upon  the  continuing  lease. 

[Another  point  made  by  the  defendant  Kearney  was  that  the 
money  paid  to  the  lessor  in  order  to  procure  the  grant  of  the  new^ 
lease  was  provided  by  his  own  wife,  and  that  the  lease  was  really 
made  to  him  as  a  trustee  in  her  behalf.  Upon  this  point  the 
Lord  Chancellor  made  the  following  observations :] 

But  then  it  is  said  *  *  that  the  money,  which  was  invested  [  ifi5  ] 
in  the  purchase  of  this  lease,  was  the  property  of  the  defendant's 
wife,  and  that  the  Court  is  bound  to  prefer  Mrs.  Kearney,  whose 
money  was  Ihwu  tide  paid,  to  the  claim  of  the  annuitant.  Now, 
I  am  not  called  on  to  consider  what  would  be  the  case,  if  Mrs. 
Kearney  had  really  with  her  own  money  bought  a  new  lease. 
*But  considering  by  whom  she  was  advised,  and  her  relation  to  [•lee] 
Kearney,  and  the  mode  in  which  the  proceedings  were  conducted, 
I  should  have  found  some  diflBculty  in  giving  to  Mrs.  Kearney  an 
equity  higher  than  that  of  the  prior  annuitant.  She  had  notice 
of  the  incumbrance,  and  dkfeme  covert  or  an  infant  is  just  as  much 
bound  by  notice  as  an  adult.  If,  therefore,  even  a  fair  case  had 
been  made  out  on  her  part,  I  apprehend  it  would  have  been  difficult 
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Jones  for  Mrs.  Kearney  to  have  availed  herself  of  this  purchase  as  against 
Krarney.  the  annuitant.  But,  in  point  of  fact,  no  such  case  has  been  made 
out ;  but  a  most  irregular  transaction  is  brought  before  the  Court. 
It  appears  .that  !Mrs.  Kearney  was  entitled  to  a  sum  of  1,000/.  late 
Irish  currency,  which,  with  the  interest  due  thereon,  amounting  in 
all  to  a  sum  of  1,6412.  18«.  10c/.,  was  decreed  to  be  paid  to  her 
in  a  cause  of  JVlieelcr  v.  IVheder,  She  enters  into  a  consent  that 
of  this  1,641/.  13«.  10(1. ,  923/.  1«.  6rf.  should  be  invested  in  public 
or  private  security  for  the  benefit  of  the  said  Mrs.  Kearney,  and 
the  issue  of  the  marriage  ;  and  that  the  residue  should  be  applied 
for  the  benefit  of  the  said  Kearney  and  his  wife,  and  their  children, 
as  should  be  mutually  agreed  upon.  This  consent  is  signed  by 
Kearney  and  his  wife ;  and  the  very  next  day  the  parties  go  into 
Court  before  his  Honour,  and  conceal  from  him  all  knowledge 
of  the  agreement  she  had  just  made.  The  first  inquiry  the  Court 
would  make  would  be,  whether  or  not  any  settlement  had  been 
made  ?  She,  however,  tells  the  Judge  that  she  is  willing  to  waive 
her  equity,  and  the  order  was  for  payment  of  the  money,  without 
any  reference  to  the  consent.  Here,  therefore,  there  was  either 
deception  or  a  relinquishment  of  her  rights.  If  there  was  decep- 
tion, how  can  I  be  asked  to  act  on  this  consent,  as  a  binding  instru- 
ment,  and  against  a  prior  annuitant.  A  married  woman  is  bound 
by  a  fraud,  (I  do  not  mean  fraud  in  the  ordinary  sense  of  the  word), 
[  •167  ]  *in  a  court  of  equity,  as  if  she  were  a  feme  sole.  In  the  view 
of  this  Court  her  acts  are  just  as  binding  as  if  she  were  B,Jeme  sole. 
But  if,  on  the  other  hand,  as  perhaps  the  truth  of  the  transaction 
is,  she  had  altered  her  mind  between  the  period  of  signing  the 
consent  and  the  going  before  the  Judge,  then  is  she  equally  bound  ; 
all  then  is  fair.  The  Judge,  apart  from  her  husband,  that  he  may 
not  overrule  her  judgment,  asks  her  if  the  act,  which  she  is  about 
to  do,  is  at  her  own  desire,  and  whether  she  wishes  it  to  be  carried 
into  execution  ?  She  had  a  perfect  right  to  waive  any  benefit  of  a 
settlement  of  this  money  upon  herself  and  her  children ;  for,  as 
the  children  had  not  any  right,  except  through  their  mother,  I 
apprehend,  she  could  waive  that  right  for  herself  and  her  children, 
I  n.ust,  therefore,  take  it  that  everything  was  then  properly  and 
fairly  done ;  but,  if  not,  let  her  file  a  bill  now  against  the  proper 
parties,  and  she  can  have  relief.  The  money  was  transferred  to 
the  husband ;  it  was  paid  into  the  bank  in  his  own  name,  and  was 
paid  out  as  his  own  money,  under  the  agreement  subsequently 
entered  into.     In  that  agreement  there  is  not  one  word  said  about 
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any  trust  for  the  wife,  or  that  the  money  was  the  wile's  money,  or        Jones 
of  any  intention  to  settle  the  properly  upon   the  wife  and   the     keabney. 
children.     I   must,   therefore,   treat  this  as  a  purchase  by  the 
husband,  not  clothed  with  any  trust,  and  that  the  annuitant  is 
not  to  be  prejudiced,  whatever  may  be  the  rights  of  the  wife  herself 
against  the  husband.  • 

Upon  the  whole  of  this  case,  I  think  that  the  plaintiff  is  entitled 
to  a  decree,  and  that  that  decree  must  necessarily  be  with  costs. 
I  say  nothing  of  the  costs  of  Mrs.  Kearney ;  they  will  be  borne 
by  the  husband.  As  to  the  assignees,  who  have  been  brought 
before  the  Court,  they  must  have  their  costs  against  the  plaintiff 
in  the  first  instance,  and  the  ^plaintiff  is  to  have  them  over  [  'i^s  J 
against  the  defendant,  Kearney. 


FIELD   V.  LORD   DONOUGHMORE  (1).  mi. 

Nov.  29,  30. 
(1  Dr.  &  War.  227—234.)  

Where  a  debtor  enters  into  a  deed  of  trust  for  the  benefit  of  his  creditors,   ^^J  Edward 
it  is  not  absolutely  necesstiry  that  every  creditor  seeking  for  the  benefits  to  l  c    * 

be  derived  thereunder,  should  actually  subscribe  the  deed ;  but  the  Court,  r  ^oy  i 
before  it  permits  a  creditor  who  has  not  executed,  to  take  a  benefit  under 
such  a  deed,  is  bound  to  see  that  he  has  performed  all  the  fair  conditions  of 
the  deed ;  and  if  the  creditor  has  taken  any  step  inconsistent  with  the 
provisions  of  the  deed,  he  will  be  held  deprived  of  all  advantage  arising 
therefrom. 

Where  a  fact  is  within  the  knowledge  of  a  plaintifP,  and  by  not  stating 
it  correctly  great  expense  is  incun-ed,  the  plaintiff  must  pay  all  the  costs 
thereby  occasioned. 

This  cause  came  before  the  Court  upon  a  petition  of  rehearing 
presented  by  the  defendants,  the  Gordons  and  Phelans,  against  the 
decree  pronounced  by  Lord  Plunket. 

The  case,  at  the  original  hearing  before  Lord  Plunket,  is  fully 
reported  in  the  second  volume  of  Messrs.  Drury  &  Walsh's 
Reports  (2),  where  the  nature  and  objects  of  the  suit,  and  the 
several  transactions  and  instruments  out  of  which  the  question 
arose,  are  particularly  stated.  [The  facts  of  the  case  so  far  as 
they  are  material  to  the  point  stated  in  the  above  head-note 
sufficiently  appear  from  the  following  judgment,  reversing  the 
decision  of  Lord  Plunket.] 

(1)  /»  re  Merefiah  (188o)  29  Ch.  1).  (2;  Page  630. 

745,  54  L.  J.  Ch.  1106. 
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KiBLD  Mr.  T.  B.  C.  Smith,  Mr.  Keatint/e,  and  Mr.  Janum  Dtrt/er,  for 

LoiiD  the  plaintiff. 

lX>XOUGH- 


XORIL 


The    Attorneif'Getieral,    and    Mr.    H.    (},    HagheSy    for    the 
defendants,  Phelans. 

3/r.  Serjt,  Warreiij  Mr.  MlUiam  Brooke,  and  Mr.  Drury,  for 
the  defendants,  Gordons. 

Mr.  JoiMthan  Christian,  for  the  defendants,  Whites. 
Mr.  li.  MtHfre,  and  Mr.  Geonje,  for  Lord  Dououghmore. 

[  226  ]       The  Lord  Chancellor  : 

Since  this  case  has  been  before  me,  I  have  given  it  my  most 
anxious  consideration,  as  well  from  a  regard  to  the  general  import- 
ance of  the  case,  as  out  of  that  respect,  which  I  so  justly  owe  to 
my  learned  predecessor.  I  am,  however,  unable  to  bring  my  mind 
to  the  conclusion  at  which  he  arrived. 

The  principle  upon  which  this  Court  acts  in  cases  like  the 
present,  is  no  longer  in  dispute.  This  case  is  not  within  the 
principle  of  Garrard  v.  Lord  Lauderdale  (i),  and  that  class  of  cases. 
In  those  cases  the  question  was,  whether  the  parties  had  so  bound 
the  estate  as  to  enable  this  Couil;  to  seize  upon  it  and  administer 
it ;  but  here  there  is  no  doubt  upon  that  point ;  the  estates  were 
bound  by  the  trust,  and  the  only  question  is,  has  the  plaintiff 
disentitled  himself  to  the  benefits  of  the  trust  thus  created?  It 
was  argued  for  the  defendants,  that  Mr.  Field  did  not  execute  the 
deed  at  the  proper  time,  and  that  when,  in  point  of  fact,  he  did 
execute,  he  did  so  without  the  assent  or  authority  of  any  person 
qualified  to  permit  him.  But  it  is  not  absolutely  necessary  that 
the  creditor  should  execute  the  deed ;  if  he  had  assented  to  it, 
if  he  had  acquiesced  in  it,  or  acted  under  its  provisions,  and  com- 
plied with  its  terms,  and  the  other  side  expressed  no  dissatisfaction, 
the  settled  law  of  the  Court  is,  that  he  is  entitled  to  its  benefits. 
The  mere  fact  of  his  signature  is  not  actually  required.  But,  then, 
this  Court,  in  letting  in  one  of  a  class  of  creditors  to  the  benefit 
under  such  a  deed  as  this,  is  bound  to  see  that  he  has  performed 
all  its  fair  conditions.  This  is  a  necessary  preliminary  to  the  right 
[•229]  of  such  a  creditor  to  participate  in  ♦the  fund.  The  object  of  all 
such  deeds  is  to  protect  the  estate  from  being  torn  in  pieces,  and 

(1)  30  H.  B.  105  (2  Kufis.  &  Mybie,  451). 
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this  Court,  when  called  upon  to  effectuate  them,  in  bound,  iu  the        Fikld 
first  instance,  to  inquire   whether   the  arrangements   to  protect        lokd 
the  estate,  which   were  entered  into  between  the  debtor  and  his     ^^q^^^ 
creditors  have  or  not  been  faithfully  performed ;  and  in  every  case 
where  it  find^  any  creditor  to  have  deviated  from  and  disturbed 
that  arrangement,  it  is  bound  to  deprive  him  of  all  benefit  under 
the  deed. 

The  first  transaction  in  this  case  was  a  certain  letter  of  license, 
by  which,  in  consideration  of  various  estates  being  vested  in  a 
trustee  for  the  payment  of  certain  scheduled  debts,  the  creditors 
agreed  to  postpone  all  proceedings  against  their  debtors  for  the 
space  of  four  months.  Now,  this  letter  was  signed  by  the  plaintiff, 
as  one  of  the  creditors,  and  was  followed  up  by  the  deed  of  trust  in 
conformity  therewith  ;  and  a  letter  was  addressed  to  the  plaintiff, 
requiring  him  to  come  in  and  execute  this  deed  along  with  the 
other  creditors.  At  this  period,  therefore,  Mr.  Field  was  treated  as 
a  creditor,  who  had  a  right  to  come  in  under  that  deed.  Looking 
at  the  provisions  of  the  deed,  they  turn  out  to  be  just  what  you 
would  expect :  the  debtor  vests  all  his  property  in  a  trustee  for  the 
due  payment  of  his  debts ;  and  the  creditors  agree  to  forego  all 
proceedings  against  both  the  person  and  property  of  the  debtor, 
and  moreover  consent  that  a  reasonable  portion  of  the  property, 
an  annuity  of  170/.,  I  think,  should  be  given  to  the  debtor,  for  the 
support  and  maintenance  of  himself  and  his  family ;  and  towards 
the  conclusion  of  the  deed,  I  find  a  proviso  in  these  words :  **  and 
the  several  subscribing  creditors  in  the  schedule  to  the  said  deed 
annexed  named,  ^thereby  undertake  for  themselves  and  their  C  *^^^  J 
executors,  administrators,  and  assigns,  not  to  proceed  at  law,  or 
in  equity,  against,  or  in  any  way  molest  the  persons  of  the  said 
Thomas  O'Kearney  and  Pierce  O'Kearney,  or  either  of  them,  for  or 
by  reason  of  the  said  debts  in  the  said  schedule  mentioned,  due  or 
owing  by  them  respectively."  It  is  not  the  nature  of  transactions 
of  this  sort  that  creditors  should  be  allowed  to  come  in  at  any  time 
and  execute  such  a  deed.  This  provision  shows  that  the  consenting 
creditors  ought  to  come  in  without  delay.  Their  names,  and  the 
amount  of  their  several  claims  are  enumerated  in  the  schedule 
attached  to  the  deed ;  and  this  takes  place  of  necessity,  for  until 
the  names  of  the  creditors  were  inserted,  and  the  amount  of  their 
claims  filled  in,  the  proper  stamp  duty  on  the  deed  could  not  be 
calculated. 

it  appears  from  the  evidence  in  the  cause,  that  a  meeting  was 
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Field  convened  at  the  house  of  Mr.  Duckett,  in  Clonmel,  for  the  purpose 
\johd  of  having  the  deed  read  previous  to  its  execution,  at  that  meeting, 
MOR^**  and  the  subsequent  one,  which  was  held  on  the  6th  of  January, 
1818,  for  the  purpose  of  having  the  deed  executed,  Mr.  Field 
attended  ;  but  it  appears  from  Duckett's  evidence,  upon  whom 
Mr.  Field  has  thought  proper  to  rest  the  whole  of  his  case,  that 
upon  the  latter  occasion,  he  not  only  objected  to  some  of  the  pro- 
visions of  this  deed,  but  actually  refused  to  subscribe  it.  He  might, 
within  a  reasonable  time,  afterwards  have  said,  I  now  understand 
the  deed  better,  and  I  will  execute  it ;  but  that  moment  of  repentance 
never  arrived  ;  he  positively  refused  to  subscribe  the  deed,  and  he 
took  a  step  utterly  inconsistent  with  the  provisions  of  the  deed. 
He  commenced  an  adverse  suit  almost  immediately,  in  Michaelmas 
Term,  1818,  against  Mr.  O'Kearney,  for  the  amount  of  the  debt 
[  ♦231  ]  *alleged  to  be  due  to  him.  I  am  told,  that  there  was  no  dispute 
between  the  parties  except  as  to  the  amount  of  the  sum  claimed  by 
the  plaintiff,  and  that  that  was  the  only  cause  which  prevented  him 
from  executing  the  deed.  As  far  as  the  debtor  was  concerned,  that 
would  have  been  a  sufficient  objection  to  the  plaintiff's  being  per- 
mitted to  execute  as  a  creditor  for  the  whole  amount  claimed,  for  it 
appears  from  the  award  of  the  arbitrators,  that  the  amount  claimed 
by  the  plaintiff  was  reduced.  But  then  it  is  said,  that  this  action 
was  the  only  mode  by  which  the  sum  due  could  be  ascertained. 
But  was  this  necessary?  or  how  is  it  to  be  reconciled  with 
Duckett's  evidence  ?  He  states,  that  he  was  anxious  to  have  the 
account  adjusted ;  that  he  frequently  applied  to  the  plaintiff  to  do 
so,  and  thereupon  to  become  a  party  to  the  deed ;  but  that  the 
plaintiff  gave  him  a  Hat  refusal,  and  forthwith  instituted  an  action, 
which  the  death  of  O'Kearney  alone  put  an  end  to,  and  with  all 
this  clearly  proved,  I  am  now  asked  to  let  in  the  claim  of  this 
creditor  under  the  deed  ? 

It  is  said,  that  the  Court  is  bound  to  assist  Mr.  Field ;  that  the 
object  and  intention  of  the  deed  was  to  provide  for  all  the  debts  of 
O'Kearney,  and  as  Mr.  Field  was  a  creditor  of  O'Kearney,  the 
object  of  the  deed  was  to  provide  for  him  among  the  rest.  I  agree 
to  this  ;  this  Court  will  ever  be  anxious  to  aid  a  just  creditor ;  and 
if  Mr.  Field  at  all  came  within  the  provisions  of  the  deed,  I  should 
be  most  ready  to  relieve  him ;  but  he  took  a  proceeding  in  direct 
violation,  as  well  of  his  own  undertaking  in  the  letter  of  license,  as 
of  every  stipulation  contained  in  the  deed ;  a  step  which  was,  in 
fact,  a  repudiation  of   the  deed.      The  most  he  can  ask  of  the 
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Court  is,  to  dispense  with  the  execution  of  the  deed  by  him ;  to       Field 

treat  him,  in  fact,  as  a  person  who  *had  executed  the  deed ;  but  if        jiORD 

so,  I  must  hold  him  bound  by  the  deed  and  its  several  provisions,     ^^o^^"' 

Among  those  provisions  I  find  one,  by  which  the  creditors  agree       [  ♦232  ] 

*'  not  to  proceed  at  law  or  in  equity  against,  or  in  any  way  molest 

the  persons  of  the  O'Kearneys."     Has  the  plaintiff  complied  with 

this  stipulation  ?     It  was  justly  remarked,  that  the  plaintiff,  if  he 

had  obtained  judgment  in  his  action,  could  have  issued  execution 

and   come   against   the   annuity  given   by  the   creditors   to   Mr. 

O^Kearney  by  this  very  deed  ;  and  the  plaintiff's  counsel  admitted 

that  such  might  have  been  the  case.     How  is  it  possible,  then,  that 

I  can  now  let  this  plaintiff  into  the  benefits  of  this  trust  deed,  who, 

so  long  as  he  thought  it  for  his  interest,  declined  to  do  anything 

which  would  have  prevented  him  from  acting  in  opposition  to  the 

provisions  contained  in   the  deed?     I  ask  this  with   the  most 

unfeigned  respect  for  the  learned  Judge,  whose  judgment  is  now 

under  review,  and  with  every  inclination,  to  support  the  decree, 

which  has  been  pronounced  ? 

If  I  look  further  into  the  case,  and  inquire  into  the  nature  of  the 
debt,  I  see  much,  which  disposes  me  to  think  that  the  debt  itself 
could  not  have  been  made  out.  In  the  first  place,  there  was  no 
representative  of  O'Eeamey  here,  when  the  plaintiff's  name  was 
pat  to  the  deed ;  Thomas  O'Kearney  was  dead,  and  Pierce  was 
absent.  Mr.  Duckett  represented  Lord  Donoughmore  only,  who 
had  no  right  in  any  way  to  bind  the  family  of  the  O'Kearneys. 
But  further,  if  we  look  into  the  account  itself,  and  I  am  bound  to 
look  at  it  closely,  it  is  impossible  not  to  see  that  it  cannot  bear 
investigation. 

(Here  the  Lord  Chancellor  went  into  a  minute  examination  of 
the  plaintiff's  account,  as  submitted  to  the  arbitrators,  and  then 
proceeded  thus :) 

I  cannot  now  let  in,  as  against  just  creditors,  a  creditor  for  a  [  23s  ] 
debt,  which  I  doubt  very  much  if  it  could  have  been  proved.  But 
it  is  said,  that  the  length  of  time  which  has  elapsed  prevents  the 
plaintiff  from  satisfactorily  explaining  the  several  items  of  the 
account,  and  he  being  in  no  default  as  to  the  delay,  the  Court 
ought  to  presume  that  the  account,  as  he  states  it,  is  correct,  and 
that  the  vouchers  and  other  documents,  which  could  establish  the 
proof  of  the  demand,  have  been  lost.  But  I  deny  that  the  plaintiff 
is  in  no  default  in  that  respect.  Why  did  he  not  file  his  bill  long 
ago?    It  is  said  he  was  waiting  for  funds;  but  if  he  was  watchful 
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[  •234  ] 


enough  to  avoid  filing  a  bill  until  he  knew  funds  were  in  the 
trustee's  hands,  what  possible  excuse  can  he  have  for  not  being 
equally  vigilant  in  preserving  his  vouchers  ?  I  cannot  understand 
a  party  thus  lying  by  for  twenty  years,  and  then  coming  forward  to 
make  his  own  delay  a  ground  for  escaping  that  ordeal,  to  which  the 
most  active  and  diligent  creditor  is  always  obliged  to  submit, 
namely,  the  proving  his  debt  by  the  ordinary  evidence.  Under  all 
the  circumstances,  I  feel  compelled  to  reverse  the  decree. 

As  to  the  costs,  I  entertain  some  difficulty.  The  plaintiff  must 
pay  Lord  Donoughmore's  costs ;  I  shall  also  make  him  pay  every 
shilling  of  the  costs  incurred  by  the  remodelling  of  his  bill.  The 
bill,  as  originally  filed,  put  forward  the  case  differently  from  what 
it  really  was ;  and  it  was  not  until  the  defendant's  answer  came  in, 
stating  the  facts  truly,  that  the  plaintiff  applied  for  liberty  to 
amend  his  bill,  and  state,  for  the  first  time,  that  he  did  not  execute 
the  deed  until  the  year  1820,  after  the  death  of  O'Keamey,  and 
after  the  period  of  the  execution  by  the  other  creditors.  This  fact 
was  one  within  his  own  knowledge,  *and  by  not  stating  it  correctly 
great  expense  was  occasioned  ;  I  shall,  therefore,  make  the  plaintiff 
pay  all  those  costs. 

Ordinarily,  as  the  plaintiff  has  altogether  failed,  and  his  bill  is 
dismissed  generally,  I  ought  to  make  him  pay  all  the  costs  of  the 
suit;  but  as  the  trustee.  Lord  Donoughmore,  acting  most  fairly 
and  honourably,  and  as  it  appears  under  the  advice  of  counsel,  did 
admit  the  claim,  and  as  this  act  has  led  to  all  the  litigation,  I 
consider  it  would  not  be  fair  to  fix  the  plaintiff  with  all  the  costs ; 
I  shall,  therefore,  dismiss  the  bill  without  costs,  except  so  far  as  I 
have  already  mentioned.  With  regard  to  the  reference,  which  was 
directed  at  the  original  hearing,  I  do  not  mean  to  disturb  that.  It 
appears  to  me  to  have  been  a  most  proper  one.  This  Court  is 
bound  to  set  its  face  against  such  proceedings  as  it  has  been  stated 
have  taken  place  in  this  case ;  separate  answers,  double  examina- 
tions of  the  same  witnesses  by  parties  in  the  same  interest,  must  be 
stopped,  and  I  will  make  defendants  who  so  act,  pay  the  costs 
thereby  occasioned.  Here  are  two  defendants  who  are  in  the  same 
interest,  and  who,  as  it  appears  to  me,  ought  to  have  joined,  and 
yet  they  have  put  in  separate  answers,  although  appearing  by  the 
same  solicitor. — Reg.  Lib.  1841,  fol.  289, 
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Thk   commissioners  of   CHARITABLE  i84i. 

DONATIONS  V.  DE  CLIFFORD.  '^^;^- 

(1  Dr.  &  War.  245-257.)  S,^  ~^^^ 

A  testator,  by  a  codicil  to  his  will,  having  devised  certain  lands  to  Suodbk, 
trustees  for  charitable  purposes,  and  having  recited,  that  the  said  lands 
were  then  let  at  a  clear  yearly  rent  of  237/.  which  he  directed  to  be  L  *  J 
appropriated  in  the  particular  manner  specified  in  the  codicil,  for  the 
maintenance  of  an  alms-house,  &c.  &c.,  declared,  that  in  the  event  of  there 
being  an  increase  in  the  rents,  by  any  new  letting,  the  surplus  so  to  arise 
should  go  to  the  only  use  and  behoof  of  the  pei'son  or  persons  of  the  S.  and 
C.  families,  who,  for  the  time  being,  should  be  lord  or  lords,  lady  or  ladies, 
of  the  manor  of  D. ;  and  in  case  the  said  families  did  not  protect  the  said 
charities,  or  if  the  said  families  should  become  extinct,  then,  and  in  either 
of  said  cases,  the  trustees  were  to  apply  the  said  surplus  rents  in  addition 
to  the  former  provision  for  the  charity.  After  the  death  of  the  testator, 
the  families  of  S.  and  C.  sold  the  manor  of  D.  On  a  bill  filed  by  the 
Commissioners  of  Charitable  Donations,  to  carry  into  effect  this  codicil : 
Held,  that  as  the  gift  of  the  surplus  rents  to  the  members  of  the  S.  and  C. 
families  was  a  cleai'  equitable  devise  in  fee,  that  the  gift  over  to  the  trustees 
for  the  charity  was  too  remote  : 

Held,  also,  that  the  families  of  8.  and  C.  had  not,  by  the  sale  of  the  manor 
of  D.,  become  extinct  within  the  meaning  of  the  codicil : 

Held,  also,  that  though  it  appeared  that  the  rents,  as  appropriated  by  the 
testator,  had  become  insufficient  to  support  the  charity,  as  oiiginally 
intended,  the  trustees  were  not  entitled,  as  against  the  families  of  8.  and  C, 
to  any  portion  of  the  surplus  rents. 

The  question  in  this  case  arose  upon  the  construction  of  a  codicil 
to  the  will  of  Edward  Southwell,  which  bore  date  the  28th  of  July, 
1760.  By  this  codicil  (which  was  of  the  same  date  as  the  will,  and 
was  duly  attested)  the  testator  gave  to  four  trustees,  to  Matthew 
Forde,  Edward  Matthews,  Vere  Essex  Lonergan,  and  John  Trotter, 
their  heirs  and  assigns  for  ever,  a  certain  alms-house  and  two 
school-houses,  with  the  rights  and  appurtenances  thereunto  belong- 
ing; and  also  the  town  and  lands  of  Listowder  and  Ballydian, 
situate  in  the  county  of  Down,  and  at  that  time  set  at  the  clear 
yearly  rent  of  287/.  or  thereabouts ;  to  the  intent,  that  the  said 
alms-house  should  be  for  ever  thereafter  kept  and  employed  as  a 
residence  for  six  old  men  and  six  old  women ;  and  that  the  said 
school-houses  should  be  for  ever  thereafter  employed,  as  the  same 
had  been  theretofore  and  were  then  used,  for  the  reception  and 
education  of  ten  poor  boys  and  ten  poor  girls,  and  the  residence  of 
the  schoolmaster  and  schoolmistress  respectively ;  and  as  to  the 
town  and  lands  of  Listowder  and  Ballydian,  that  the  rents  and 
profits  thereof  as  the  same  were  then  let,  should  be  *  applied  in  [  **246  ] 
and  towards  the  maintenance  and  support  of  the  said  alms-house, 
the  salaries  of  the  schoolmaster  and  mistress,  and  the  maintenance 
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and  education  of  the  boys  and  girls,  the  repairs  of  the  said  alms 
and  school-houses,  &c.  &c.,  as  in  the  said  codicil  particularly 
mentioned.  The  codicil  then  proceeded  thus  :  '*  And  to  the  further 
intent  and  purpose,  that  the  person,  or  persons,  of  the  Southwell 
and  Cromwell  families,  whether  male  or  female  branches  thereof, 
who  for  the  time  being  should  be  lord  or  lords,  lady  or  ladies,  of 
the  manor  of  Downpatrick  aforesaid,  should  from  time  to  time  have 
the  nomination  of  the  schoolmaster  and  schoolmistress,  steward 
and  apothecary,  alms  people,  and  children  of  the  said  alms  and 
school-house.  And  in  case  both  the  said  families  of  Southwell 
and  Cromwell  shall  become  extinct,  so  that  the  manor  of  Down- 
patrick shall  pass  out  of  the  said  families,  then  the  said  trustees, 
and  the  persons  who,  pursuant  to  the  directions  hereinafter 
mentioned,  shall  from  time  to  time,  for  ever  hereafter,  be  succes- 
sively chosen  and  appointed  as  trustees  in  their  room  and  Btead, 
shall  have  the  same  power,  authority,  and  nomination,  as  is  hereby 
given  to  the  Southwell  and  Cromwell  families  respectively." 

The  codicil  then  proceeded  to  give  a  power  to  appoint  new 
trustees,  with  the  approbation  of  the  lord  or  lords,  lady  or  ladies  of 
the  manor  of  Downpatrick,  as  long  as  the  Southwell  and  Cromwell 
families  should  last;  so  as  always  that  there  should  be  the 
complete  and  full  number  of  four  trustees.  Then  there  was 
contained  a  power  to  the  persons,  who  were  to  have  the  direction 
and  management  of  the  provision  limited  for  the  endowment  of  the 
alms-house  and  school-houses,  after  the  expiration  of  the  present 
leases,  to  lease  the  said  premises  for  thirty-one  years  in  possession, 
or  "^for  one,  two,  or  three  lives,  and  at  the  best  improved  rent  ; 
'*  and  that  whatever  surplus  money  shall,  upon  the  making  of  such 
lease  or  leases,  arise  yearly  out  of  the  said  lands  and  premises, 
more  than  what  will  be  sufficient  for  the  provision  hereinbefore 
limited  for  the  endowment  of  said  alms-house  and  schools,  the 
same  shall  go  to  the  sole  and  only  use  and  behoof  of  the  person,  or 
persons,  of  the  Southwell  and  Cromwell  families,  whether  male 
or  female  branches  thereof,  who  for  the  time  being  shall  be  lord  or 
lords,  lady  or  ladies,  of  the  manor  of  Downpatrick  aforesaid,  in 
case  such  person,  or  persons,  shall  protect  the  said  alms-house  and 
schools,  and  faithfully  observe  and  execute  the  directions  herein- 
before given  to  them,  concerning  the  same  ;  and  if  the  said  person, 
or  persons,  shall  not  protect  the  said  alms-house  and  schools,  and 
faithfully  observe  and  execute  the  said  directions  concerning  the 
same  :  or  if  the  said  families  of  Southwell  and  Cromwell  shall  both 


VOL.  Lmi.]    1841.     CH.  (IR.)     1  DR.  &  WAR.  247—249. 


261 


become  extinct,  that  then,  and  in  either  of  the  said  cases,  the 
trustees  for  the  time  being  of  the  provision  hereby  limited  for  the 
endowment  of  the  said  alms-house  and  schools,  shall,  from  time  to 
time,  and  at  all  times  for  ever  hereafter,  receive  and  apply  the 
said  surplus  rents,  if  any  such  there  be,  as  an  additional  provision 
to  the  endowment  hereinbefore  given  to  the  said  alms-house  and 
schools,  rateably  and  in  proportion  to  the  amount  thereof,  in  such 
manner  as  to  the  said  trustees,  or  the  majority  of  them,  shall  seem 
meet  and  expedient." 

The  testator  departed  this  life  on  the  16th  of  March,  1755,  with- 
out having  altered  or  revoked  the  said  codicil,  leaving  Edward  Lord 
Clifford,  his  only  son  and  heir-at-law,  who  died  in  1777,  leaving 
Edward  Lord  De  Clifford,  his  eldest  son  and  heir-at-law.  Lord 
Clifford,  on  the  death  of  the  testator,  became  seised  and  possessed 
of  the  manor  *of  Downpatrick,  and  upon  his  death,  his  heir.  Lord 
De  Clifford,  in  like  manner,  became  lord  of  the  manor,  and  so  con- 
tinued until  1832,  at  which  period  he  died  intestate,  leaving  Sophia 
Baroness  De  Clifford,  Augustus  Frederick  Lord  Viscount  Bury, 
Mary  Elizabeth  Countess  of  Romney,  and  Sophia  Mary  Cust,  his 
coheirs-at-law. 

In  1889,  the  manor  of  Downpatrick  was  sold  to  David  Ker,  Esq., 
of  Portavoe. 

The  plaintiffs  by  their  bill  charged,  that  Mr.  Ker  was  not  one  of 
the  family  of  Southwell  or  Cromwell,  or  in  any  way  connected  with 
the  said  families,  which  are,  in  fact,  one  and  the  same ;  and  that 
by  reason  of  the  sale  to  Ker,  the  members  of  said  families  have 
ceased  to  become  lords  or  ladies  of  the  manor  of  Downpatrick,  and 
had,  within  the  meaning  of  said  codicil,  become  extinct;  and 
that,  consequently,  the  surplus  rents  became  and  were  applicable, 
as  an  additional  provision,  to  the  endowment  by  the  said  codicil 
given  to  the  said  alms-house  and  schools  ;  but  that,  notwithstand- 
ing, the  said  coheirs  still  continued  to  receive  the  rents  and  profits 
of  the  said  lands  of  Listowder  and  Ballydian. 

The  bill  further  charged,  that  the  particular  sums  specified  in 
the  codicil  were  insufficient  to  keep  up  and  maintain  the  charitable 
establishment  to  the  extent  and  in  the  manner  intended  by  the 
testator,  and  that  the  schools  were  in  a  very  decayed  and  neglected 
state,  by  reason  of  want  of  funds  and  proper  trustees  to  manage 
same. 

The  bill  further  stated,  that  the  four  trustees  named  in  the 
codicil  were  long  since  dead,  and  that  no  trustees  had  *ever  been 
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appointed  in  their  place;  that  Matthew  Forde  was  the  survivor, 
and  that  the  legal  estate  in  the  said  lands  and  premises  was 
accordingly  vested  in  his  heir-at-law,  the  Bev.  WiUiam  Brownlow 
Forde. 

The  bill  prayed  an  account  of  the  rents  and  profits  of  the  said 
demised  lands  and  premises,  which  had  come  to  the  possession  of 
the  defendants,  or  any  of  them,  since  the  sale  of  the  manor  of 
Downpatrick,  and  for  a  reference  to  the  Master,  to  settle  a  scheme 
for  the  application  of  the  increased  endowments  to  arise  from  such 
surplus  rents  and  profits ;  and  to  appoint  new  trustees,  so  as  to 
complete  the  number  specified  in  the  codicil. 


[  250  ]  The  Solicitor-General y  Mr.  Serjt.  Green,  and  Mr.  Radcliff  for 

the  plaintiffs.     *     *     ♦ 

[  251  ]  The  Attorney-General,  Mr.  Serjt.  Warren,  Mr.  T.  B.  C.  Smith, 

and  Mr.  Tomb,  for  the  defendants.     *     *     * 

[  252  ]  Mr.  Crazier,  for  the  Rev.  William  Brownlow  Forde. 

[The  arguments  of  counsel  and  the  principal  cases  referred  to  by 
them  sufficiently  appear  from  the  following  judgment.] 

Bee.  1.       The  Lord  Chancellor  : 

(His  Lordship  after  reading  the  codicil,  proceeded  to  say :) 
The  question  raised  in  this  case  is,  as  to  the  disposition  of  the 
surplus  rents  of  the  lands  of  Listowder  and  Ballydian,  after  the 
payment  of  the  several  sums  given  by  the  codicil,  for  the  mainten- 
ance and  support  of  the  charitable  institutions  established  by 
the  testator. 

It  was  but  faintly  urged,  that  the  testator  had  by  his  language 
so  dedicated  the  estates  to  charitable  purposes,  that  the  Court  would 
declare  the  families  of  Southwell  and  Cromwell,  as  well  as  tho^e 
persons,  who  should  be  appointed  trustees  under  the  proviso  for 
that  purpose,  to  be  not  merely  trustees  to  effectuate  the  charitie2» 
specified  in  the  codicil,  to  the  extent  of  the  actual  gifts,  but  also,  iu 
the  event  of  a  surplus,  trustees  of  that  surplus  for  the  same  or 
similar  objects.  Upon  this  point,  however,  I  am  clearly  of  opinion 
it  is  impossible  to  raise  any  arguable  question.  The  testator  him- 
self has  precluded  it,  bj*  distinctly  and  in  terms  providing,  that 
when  by  a  new  letting  the  rents  should  be  increased,  the  surplus 
over  and  above  the  sums  to  W  disbursed  for  the  .sjiecific  charitit- :^ 
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''  should  go  to  the  sole  and  only  use  of  the  person  or  persons  of  the 
Southwell  and  Cromwell  families,  whether  male  or  female  branch 
thereof,  who  for  the  time  *being  should  be  lord  or  lords,  lady  or 
ladies  of  the  manor  of  Downpatrick."  Then  again,  it  was  con- 
tended, and  the  argument  struck  me  as  a  very  singular  one,  that 
this  being  a  gift  to  the  members  of  these  families  to  regulate  the 
charities,  this  Court  had  a  jurisdiction  to  shift  that  management 
over,  and,  therefore,  the  members  of  these  families  could  be  looked 
upon  only  as  officers  of  the  charity,  part  of  the  machinery,  as  it 
were,  to  carry  out  the  charitable  intentions  of  the  testator,  and  only 
as  such  entitled  to  the  surplus  rents.  If  any  doubt  existed  on  the 
expressions  used  in  the  codicil,  I  think  I  ought  to  look  upon  these 
parties  as  placed  by  the  testator  in  the  very  position,  which  he  him- 
self occupied  during  his  life-time  in  regard  to  these  charities,  and 
to  treat  the  directions,  which  he  has  given,  rather  as  powers  to 
these  families,  than  anything  else ;  powers,  which  entitled  them  to 
nominate  the  various  officers  connected  with  the  institutions,  to  pay 
their  salaries,  and  in  the  event  of  a  surplus,  to  dispose  of  that 
surplus  for  their  own  use.  But  even  in  the  view  taken  in  the 
argument,  and  supposing  the  gift  over  good,  there  is  no  foundation 
for  the  claim  of  the  plaintiffs,  unless  the  gift  over  has  taken  effect 
by  the  happening  of  the  specified  events. 

Two  other  questions  were  argued :  first,  whether  the  gift  over  is 
not  on  an  event  too  remote,  according  to  the  now  well  established 
principles  of  law  as  to  executory  devises  ?  and  secondly,  if  not  too 
remote,  whether  the  event  upon  which  the  gift  is  to  arise,  has  or 
not  happened  ? 

The  first  of  these  questions  depends  upon  the  nature  of  the  estate 
given  to  the  members  of  these  families.  Now,  I  apprehend,  that 
the  words  of  that  gift  must  be  considered  to  pass  the  surplus  rents 
in  fee  simple ;  for  not  only  is  the  gift  *for  a  period  which  might 
last  for  ever,  but  the  gift  over,  which  in  the  given  event  is  substi- 
tuted for  it,  is  stated  in  terms  to  be  for  ever,  from  which  it  may 
fairly  be  inferred,  that  that,  for  which  it  was  substituted,  was 
intended  to  have  a  similar  duration,  unless  curtailed  by  the  gift 
over.  I  think,  therefore,  that  this  is  a  clear  equitable  devise  of  a 
fee  qualified  or  limited  ;  a  fee  in  the  surplus  rents  for  this  family,  so 
long  as  they  shall  be  lords  and  ladies  of  the  manor  of  Downpatrick, 
''in  case"  (and  I  must  here  read  the  words  ''  in  case"  as  if  they 
were  **  whilst "  or  *'  so  long  as ")  certain  persons  protect  the 
alms-house,  &c.,  and  thus  the  limitation  would  assume  the  same 
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character,  as  that  which  is  so  familiar  to  as  all,  viz.,  while  sach  a 
tree  shall  stand,  or  the  happening  of  any  other  indifferent  event. 
Sach  being  my  opinion  with  respect  to  the  estate  devised  to  these 
families,  I  must  hold  the  gift  over  void.  The  law  admits  of  no  gift 
over  dependant  on  sach  an  estate ;  a  limitation  after  it  is  void  and 
cannot  be  supported,  otherwise  it  would  take  effect  after  the  time 
aUowed  by  law,  and  it  has  been  fairly  admitted,  that  limitations 
over  to  a  charity  do  not  differ  from  any  other,  but  to  be  effectual, 
must  be  confined  within  the  usual  period. 

This  decision  renders  the  consideration  of  the  second  question 
unnecessary.  I  am,  however,  clearly  of  opinion,  that,  in  point  of 
fact,  neither  of  the  events,  upon  which  the  limitation  over  was  to 
arise,  has  happened.  First,  as  to  neglect  in  the  faithful  perform- 
ance of  the  directions  given,  has  this  happened  ?  Clearly  not ;  for 
though  the  plaintiffs  inserted  in  their  bill  a  charge  to  the  effect, 
that  the  defendants  had  neglected  them,  they  did  not  produce  a 
particle  of  evidence  in  support  of  that  charge :  the  first  event, 
therefore,  never  arose.  The  other  event  was,  ''  or  if  the  said 
families  of  Cromwell  *and  Southwell  shall  both  become  extinct.'' 
The  meaning  of  this  is,  in  case  there  should  be  a  failure  of  issue, 
and  not,  as  was  contended,  an  extinction  of  the  families  as  lords 
and  ladies  of  the  manor  of  Downpatrick.  In  the  former  part  of  the 
codicil,  when  speaking  of  the  management  of  the  charity  and  the 
appointment  of  the  officers,  &c.,  the  same  expression  occurs,  and 
there  is  there  a  key  to  its  meaning ;  *'  and  in  case  both  the  said 
families  of  Southwell  and  Cromwell  shall  become  extinct,  so  that 
the  manor  of  Downpatrick  shall  pass  out  of  the  said  families/* 
plainly  showing  that  by  the  extinction  of  the  families,  the  testator 
meant  a  failure  of  issue.  Now,  this  event  has  not  arisen,  for 
the  families  are  still  in  existence ;  therefore,  neither  of  the 
events  has  happened  upon  which  this  limitation  over  was  to  take 
effect. 

In  that  part  of  the  argument  which  relied  upon  the  effect  of  an 
entire  dedication  of  these  estates  to  charitable  purposes,  the  cases 
of  The  Attomei/'Oeneral  v.  The  Cordtvainers'  Company  {i),  and  The 
Attorney-General  y.  The  Coopers*  Company {2),  were  cited;  but 
neither  of  those  cases  touch  the  point  raised  here ;  they  bear  no 
resemblance  to  it.  Here,  the  testator,  having  in  his  mind  the 
increase  in  the  value  of  the  estate  by  a  re-letting,  in  express  terms 
devises  the  surplus  rents  on  the  happening  of  such  an  event.     The 

(1)  41  K.  R.  120  (3  My.  &  K.  634).  (2)  52  B.  B,  8  (3  Beav.  29). 
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case,  therefore,  is  altogether  different.  I  may  remark,  that  in 
neither  of  those  cases  did  the  Judges  express  any  opinion  as  to  the 
validity  of  the  gifts  over.  It  is  true  they  adverted  to  them  ;  but  it 
is  plain  they  did  so,  not  with  an  intention  of  recognizing  them  as 
valid  gifts,  but  solely  in  reference  to  the  question,  whether  the 
parties  took  a  beneficial  interest  *in  any  part  of  the  devised 
estates ;  they  held,  that  the  imposition  of  a  penalty  for  the  non- 
performance of  the  condition  implied  a  benefit  to  the  companies, 
but  as  to  whether  the  penalties  could  have  been  enforced,  there  was 
no  decision. 

There  is  but  one  other  point  for  my  consideration,  and  that  is, 
are  those  families,  who,  according  to  my  opinion,  are  entitled  to 
the  surplus  rents,  bound  to  provide  out  of  the  surplus  rents  any 
other  or  larger  funds  than  those  expressly  given  by  the  testator 
for  the  effectual  maintaining  of  the  charitable  institutions  ?  They 
clearly  are  not,  the  intention  of  the  testator  is  manifest,  and  by 
that  alone  I  am  to  be  guided.  The  case  of  The  Attorney-General 
v.  Gascoigne  (i)  has  been  cited  on  this  point.  It  appears  to  me 
there  must  be  some  omission  in  the  report  of  that  case ;  but  the 
rule  of  law  is  there  laid  down  correctly,  although  the  direction 
seems  to  go  beyond  it.  I  shall  follow  the  general  rule,  and  not  the 
deviation,  which  probably  was  authorized  by  some  provision  in 
that  case. 

As  in  this  case  the  surplus  rents  are  to  go  to  the  families  named, 
it  appears  to  me  quite  immaterial  in  what  light  they  take  them, 
whether  as  heirs-at-law  or  devisees  ;  that  cannot  in  any  way  affect 
the  rights  of  the  charities,  and  as  their  rights  are  the  only  ones 
at  present  before  me,  I  do  not  feel  myself  called  upon  to  pronounce 
any  opinion  on  the  point. 
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Declare  the  surplus  rents  and  profits  of  the  lands  of  Listowder 
and  Ballydian  in  the  pleadings  mentioned,  after  the  payment  of 
the  sum  of  287!.  late  Irish  currency  therein  mentioned,  according 
to  the  true  construction  of  the  will  and  codicil  of  Edward  Southwell, 
the  testator  in  the  pleadings  named,  are  not,  in  the  events  which 
have  happened,  applicable  to  the  charitable  purposes  in  the 
pleadings  mentioned;  and  the  parties  agreeing  by  their  council 


[257] 


(1)  2  My.  &E.  647.  The  Master  of 
THE  Bolls  there  held  that  in  addition 
to  the  annual  payments  specified  in  the 
will  of  the  founder  of  an  educational 
chanty    the    cost    of   repairing    and 


maintaining  the  school,  with  the  furni- 
ture, books  and  appliances,  was  to  be 
borne  by  the  owner  of  the  estate.  The 
will  was  silent  upon  the  point  so  far 
as  there  reported. — O.  A.  S. 
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in  open  Court,  that  A.  B.,  &c.  &c.,  shall  be  nominated  and 
appointed  new  trustees  of  said  charity,  and  the  said  A.  B.,  &c.  &c., 
consenting  to  act,  let  the  defendant,  the  Rev.  William  Brownlow 
Forde,  the  heir-at-law  of  Mathew  Forde,  Esq.,  deceased,  who  was 
the  surviving  trustee  in  the  said  codicil  named,  convey  the  said 
lands  and  premises  to  such  new  trustees,  and  their  heirs.  And  let 
a  proper  deed  of  conveyance  be  executed  accordingly,  the  other 
defendants  agreeing  to  prepare,  and  be  at  the  costs  and  charges 
of,  a  proper  conveyance  in  that  behalf.  And  in  case  the  said 
parties  shall  differ,  refer  it  to  the  Master  to  settle  and  approve  of 
a  proper  deed  or  deeds  for  such  purpose ;  and  on  the  execution 
of  said  conveyance,  let  the  plaintiff's  bill  be  dismissed,  but  without 
costs.— Reg.  Lib.  85,  fol.  237,  1841. 
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The  incorporated  SOCIETY  v.  RICHARDS  (1). 

(1  Dr.  &  War.  258—336;  S.C.  1  Con.  &  L.  58;  4  Ir.  Eq.  E.  177.) 

A  devise  of  all  the  residue  of  the  testator^s  unsettled  estates  to  his  wife 
for  life,  with  remainder  to  a  charitable  corporation  in  fee  simple,  includes 
the  testator's  reversion  in  fee  to  estates  under  his  own  marriage  settlement, 
subject  to  his  wife's  jointure  thereunder,  although  he  had  other  estates  not 
comprised  in  the  settlement. 

The  testator's  wife  died  in  1811,  having  paid  off  some  charges  on  the 
estates  and  having  sold  all  her  interest  therein  to  J.  N.  R.  in  1801,  and 
J.  N.  B.  died  in  1822,  having  acknowledged  in  writing  in  1821  the  right  of 
the  Charitable  Society  to  have  an  account  and  having  specifically  devised 
the  estates  by  his  own  wiU  upon  certain  trusts.  After  J.  N.  B.'s  death,  a 
suit  was  instituted  to  carry  the  trusts  of  his  will  into  effect,  and  in  that 
suit,  the  Charitable  Society  filed  a  charge,  claiming  the  estate  ;  the  Master, 
however,  reported  against  them,  and  that  J.  N.  R  was,  at  the  time  of  hia 
death,  seised  in  fee  of  the  estates ;  in  pursuance  of  that  report,  a  decree  and 
sale  were  had,  under  which  B.  N.  became  the  purchaser  of  a  portion  of  the 
estate. 

In  a  suit  by  the  Society  commenced  in  1837,  it  was  held  that  the 
possession  of  J.  N.  E.  and  his  representative,  was  not  an  adverse  possession, 
within  the  loth  section  of  the  Beal  Property  Limitation  Act,  1833  (3  &  4 
Will.  lY.  c.  27),  at  the  time  of  the  passing  of  that  Act,  and,  as  the  bill  was 
filed  within  five  years,  the  Act  must  be  considered  as  not  to  have  operated. 

Cases  of  charity  were  not  included  in  any  of  the  early  Statutes  of 
Limitations,  nor  were  charities  bound  by  that  analogy  to  those  Acts  which 
equity  applied  in  all  other  cases. 

In  taking  the  accounts  in  this  cause,  the  Court,  under  the  circumstanoee, 
directed  annual  rests  to  be  made. 

The  purchaser,  B.  N.,  was  decreed  to  abide  his  own  costs. 

The  defendant,  J.  B.,  was  decreed  to  pay  so  much  of  the  costs  of  the 
cause  as  was  incurred  by  the  defence,  so  far  as  it  rested  on  the  Statute  of 

(1)  There  was  no  Act  in  force  in      Statute  of  Mortmain,  9  Geo.  11.  c.  36.-- 
Ireland  corresponding  to  the  English      O.  A.  S. 
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Limitations,  and  to  abide  his  own  costs  of  the  remainder  of  the  suit  up  to 
the  hearing. 

The  parol  evidence  of  Mr.  C,  the  solicitor  of  the  Society,  was  rejected  so 
far  as  it  was  offered  to  prove  an  acknowledgment  by  J.  N.  B.  of  the  title  of 
the  Incorporated  Society. 

TopHAM  Mitchell,  upon  his  marriage  with  Jane  Lord,  entered  into 
articles  in  the  year  1764,  whereby  he  covenanted  ^and  agreed  in 
consideration  of  1,5002.  (Miss  Lord's  portion),  to  settle  certain 
estates,  in  which  he  was  seised  of  an  estate  in  tail  male,  upon  the 
following  trusts ;  in  trust  for  himself  during  his  life,  and  after  his 
decease,  in  case  Jane  Lord  survived  him,  upon  trust  to  provide  for 
her  a  jointure  of  1502.,  with  remainder  to  his  first  and  other  sons  in 
tail  male  by  Jane  Lord,  and  in  default  of  such  issue,  to  his  first  and 
other  sons  by  any  after  taken  wife,  with  remainder  to  his  issue 
female  as  tenants  in  common,  and  in  default  of  such  issue,  to  his 
own  right  heirs  ;  and  in  case  the  said  Topham  Mitchell  should  die 
without  issue,  or  making  a  will,  then,  and  in  that  case,  the  said 
lands  and  premises  were  to  go  to  Ann  Lawson,  the  mother  of  the 
said  Topham  Mitchell,  her  heirs  and  assigns. 

The  marriage  was  afterwards  solemnized,  and  fines  and  recoveries 
levied  and  sufiered,  but  no  settlement  was  ever  made  in  pursuance 
of  the  articles. 

Prior  to  1778,  Topham  Mitchell  acquired  other  estates  upon  the 
death  of  an  uncle,  and  being  thus  seised  of  two  classes  of  estates, 
one  included  within  the  articles  of  1764,  and  the  other  not,  and 
having  no  issue  by  Jane  Lord,  he,  on  the  21st  of  October,  1773, 
made  his  will,  which  was  as  follows:  *'  I  leave  and  bequeath  unto 
my  dearly  beloved  wife  Jane  Mitchell,  all  such  personal  estate 
whatsoever,  as  I  shall  die  possessed  of,  interested  in,  or  entitled 
unto,  freed,  exonerated  and  discharged  of,  and  from  all  such  debts 
and  demands  whatsoever,  as  shall  be  due  or  owing  by  me  at  the 
time  of  my  decease,  and  I  do  hereby  subject  and  make  liable  all  my 
unsettled  real  estate,  to  the  payment  of  all  such  debts  and  demands 
as  shall  be  due  or  owing  by  me  at  the  time  of  my  decease,  and  also 
the  payment  of  the  sum  of  300/.  sterling,  which  I  do  hereby  leave 
and  bequeath  unto  *Mr.  John  Lucas,  to  whom  1  also  leave  all  the 
books  in  my  large  book-case,  likewise  the  said  book-case,  as  a  small 
token  of  my  regard  for  him :  and  I  do  hereby  order  and  direct,  that 
with  all  convenient  speed  after  my  decease,  a  competent  part  of  my 
said  unsettled  real  estate  may  be  sold,  for  payment  and  discharge  of 
all  my  said  debts  and  my  said  legacy  of  800/. ;  and  as  to  all  the  residue 
and  remainder  of  my  said  unsettled  real  estate,  which  shall  remain  after 
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payment  of  my  said  debts,  and  of  my  said  legacy  of  300/.,  I  do  hereby 
give,  devise,  and  bequeath  the  same  to  my  said  wife  Jane  Mitchell, 
and  her  assigns,  for  and  during  the  term  of  her  natural  life,  if  she 
shall  so  long  continue  my  widow  ;  and  from  and  immediately  after 
the  decease  of  my  said  wife,  or  in  case  she  shall  happen  to  marry 
again,  then  I  give,  devise,  and  bequeath  the  remainder  of  my  said 
unsettled  real  estate  unto  the  Incorporated  Society  in  Dublin  for 
promoting  English  Protestant  Charter  Schools  in  Ireland,  and 
their  successors,  for  ever ;  and  I  do  hereby  nominate  and  appoint 
my  said  dear  wife,  and  M.  Coleman,  to  be  my  executors  of  this  my 
last  will  and  testament." 

Topham  Mitchell  died  in  1774,  without  having  had  any  issue, 
leaving  his  wife,  Jane  Mitchell,  him  surviving. 

In  September,  1801,  Jane  Mitchell,  who  had  paid  off  several 
debts  of  the  testator,  and  the  legacy  of  800/.  to  Mr.  John  Lucas, 
and  thereby  acquired  to  the  extent  of  her  payments,  a  charge  upon 
the  fee  of  the  estates,  called  in  the  will  *'  the  unsettled  estate,''  sold 
to  John  Nunn  Richards,  for  a  sum  of  1,200/.,  and  an  annuity  of 
200/.  per  annum,  all  her  right,  title  and  interest  in  the  estates 
of  Topham  Mitchell,  as  well  under  the  articles  of  1764,  as  the  will 
of  1778,  and  also  her  rights  as  against  the  estates  called  by  the 
will  "  the  unsettled  estate,"  on  foot  of  all  judgments,  debts,  simple 
"^contract  debts,  funeral  expenses,  and  legacies  paid  by  her  in 
exoneration  of  said  last-mentioned  estate. 

In  1808,  John  Nunn  Richards,  being  thus  entitled  as  assignee  of 
Jane  Mitchell,  paid  off,  and  took  an  assignment  of  an  old  out- 
standing mortgage,  which  affected  a  portion  of  the  estates  of 
Topham  Mitchell  not  included  in  the  articles  of  1764. 

In  the  year  1811,  Jane  Mitchell  died  intestate ;  of  this  fact  the 
Incorporated  Society  did  not  become  aware  until  the  year  1820, 
but  immediately  upon  her  death  becoming  known  to  the  Society, 
Mr.  Card,  their  law  agent,  wrote  the  following  letter  to  Mr.  John 
Nunn  Richards. 


**  Dublin,  York  Street,  20th  October,  1820. 

"  Sir,— On  the  part  of  the  Incorporated  Society  in  Dublin,  for 
promoting  English  Protestant  Schools  in  Ireland,  I  beg  to  inform 
you  that  the  Society,  under  the  will  of  the  late  Topham  Mitchell, 
Esquire,  became  entitled  to  a  reversion,  after  the  decease  of  his 
widow  the  late  Mrs.  Jane  Mitchell,  in  his  unsettled  estates ;  and  I 
beg,  on  the  part  of  the  Society,  to  apply  to  you  to  put  the  Society 
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into  the  possession  of  the  several  lands  and  premises  following,  that 

is  to  say,  the  lands  of  Portlahane,  Dramna,  Bredagh,  Gurtney, 

Plederlagh,  Ballyrock  and  Ballyclashy,  in  the  county  of  Tipperary, 

and  Raystown  in  the  county  of  Meath,  with  their  appurtenances, 

which  you  are  now  in  the  possession  of,  and  to  which  the  Society 

are  entitled  as  above  stated.     I  request  the  favour  of  your  answer 

before  the  25th  instant,  upon  which  day  I  shall  have  to  report  to 

the  Society  of  my  proceedings. 

"  Yours,  (fee. 

"  F.  J.  Card. 
"  J.  N.  Richards,  Esq.,  Wexford." 

[Further  correspondence  followed  and  a  submission  to  arbitration 
was  proposed,  and  in  the  course  of  the  correspondence  Mr.  Richards 
repeatedly  referred  to  the  accounts  which  had  to  be  settled  between 
the  Society  and  himself  as  claiming  under  the  widow  of  the  testator 
Topham  Mitchell.] 

Before  anything  final  had  been  settled  with  regard  to  the  arbitra- 
tion, Mr.  John  Nunn  Richards  died,  having  first  made  a  will,  dated  the 
21st  of  November,  1821,  in  which,  after  reciting  that  he  was  seised 
in  fee  of  the  lands  comprised  *in  the  deed  of  the  1st  of  September, 
1801,  he  devised  them,  together  with  his  other  estates,  upon 
certain  trusts,  making  all,  however,  liable  to  the  payment  of 
his  debts. 

Soon  after  his  death,  a  suit  was  instituted  by  Mr.  George 
Hatchell,  for  the  administration  of  his  estate,  and  a  decree  to 
account  was  pronounced  in  that  suit  in  1826.  On  the  18th  of 
December,  1828,  the  Incorporated  Society  filed  a  charge  under 
that  decree  claiming  to  be  entitled  to  the  estates  of  Topham 
Mitchell,  subject  to  the  charges  therein  vested  in  the  representatives 
of  Richards,  so  far  as  same  had  not  been  paid  off  by  the  perception 
of  the  rents ;  this  charge  was  discharged  by  the  plaintiff,  and  the 
Master  rejected  the  claim  set  up  by  the  Incorporated  Society,  and 
in  his  report  found  that  Richards  was,  at  the  time  of  his  death, 
seised  in  fee  of  the  estates  comprised  within  the  deed  of  the  1st  of 
September,  1801.  This  report  was  subsequently  confirmed,  and  a 
portion  of  those  estates  sold  under  the  final  decree,  which  was 
pronounced  in  the  year  1829,  to  Mr.  Robert  Norton. 

The  Incorporated  Society  having  been  refused  any  relief,  in 
respect  of  the  estates  of  Topham  Mitchell,  by  the  representa- 
tives of  John  Nunn  Richards,  who,  since  his  death,  continued 
in  possession  of  them,   filed   a  bill   in   1837  against  them,  the 
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purchaser,  R.  Norton,  and  others,  and  thereby,  after  stating  the 
above  facts,  and  setting  forth  two  letters  patent  under  the  Great 
Seal,  bearing  date  respectively  the  24th  of  October,  1758,  and  the 
10th  of  January,  1792,  whereby  they,  as  a  Corporation,  were 
licensed  to  hold  estates,  not  exceeding  in  the  whole  5,0001.  per 
annum,  in  mortmain,  they  prayed  to  be  declared  entitled  to  all 
the  estates,  of  which  Topham  Mitohell  died  seised,  as  well  those 
^comprised  in  the  articles  of  1764,  as  his  subsequently  acquired 
estates,  and  that  an  account  might  be  taken  of  the  charges  on  said 
estates,  which  had  become  vested  in  John  N.  Richards,  under  the 
deed  of  the  Ist  of  September,  1801,  and  also  of  the  rents  and 
profits  of  those  estates  received  by  John  Nunn  Richards  and  his 
representatives,  since  the  death  of  Jane  Mitchell. 

To  this  bill  the  representatives  of  Richards  at  first  demurred  ;  but 
the  demurrer  having  been  overruled,  they,  in  1889,  filed  their  answer, 
and  thereby  insisted  not  only  upon  the  Statutes  of  Mortmain  and  the 
illegality  of  the  devise,  it  being  a  devise  to  a  Corporation  for  its  own 
purposes ;  but  relied  upon  the  Statute  of  Limitations,  as  a  bar  to 
any  rights,  which  the  plainti£fs  could  otherwise  have  enforced. 
They  also  submitted,  that  even  were  the  plaintiffs  to  succeed  in 
establishing  a  claim  under  the  will  of  Topham  Mitchell,  that  such 
claim  must  be  limited  to  the  lands  acquired  subsequently  to  the 
articles  of  1764,  the  lands  therein  comprised  not  being  a  part  of 
Topham  Mitchell's  "unsettled  estate,"  according  to  the  true 
construction  of  his  will. 

On  the  part  of  the  plaintiffs,  certain  admissions  made  in  1821,  by 
J.  N.  Richards  to  Card,  with  respect  to  the  title  of  the  Society  to 
the  lands  in  question,  were  offered  in  evidence,  but  being  parol, 
were  rejected. 


The  Attorney 'Oeneralf  the  Solicitor-Oeiieral,  Mr.  S,  Collins,  and 
Mr.  Otwayy  for  the  plaintiffs : 

The  principal  question  raised  by  the  defendants  is  the  validity  of 
[  *2H8  ]  this  devise  to  the  Society.  First,  it  is  said  *that  it  is  a  gift  within 
the  Statutes  of  Mortmain,  in  force  in  this  country.  Now,  it  seems 
to  be  unnecessary  in  the  present  case  to  contend,  whether  a  gift  to 
such  a  Corporation  as  this,  is  or  is  not  within  those  Acts,  for  the 
Crown,  by  its  letters  patent,  has  granted  a  license  to  this  Corpora- 
tion to  hold  lands  of  the  value  of  5,000/.  per  annum ;  and  it  is 
proved  in  the  cause,  that  the  estates  which  they  now  seek  do  not, 
together  with  their  other  estates,  exceed  that  amount.     Secondly, 
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the  defendants  insist,  that  even  were  it  not  within  those  Acts,  still 
it  is  void  as  a  devise  to  a  Corporation,  for  the  Statute  of  Wills  in  this 
country  excepts  Corporations  out  of  its  operation.  This  we  admit ; 
but  then  we  rely  upon  that  inherent  jurisdiction  whereby  this 
Court  efifectuates,  for  charitable  objects,  gifts,  which  at  law  are 
admittedly  void.  This  point  has  already  been  decided  by  his 
Honour  the  Master  of  the  Rolls,  on  the  argument  of  this  case 
upon  the  demurrer ;  on  which  occasion,  after  a  full  discussion  of 
all  the  cases  bearing  upon  it,  he  held  that  such  a  jurisdiction 
existed,  and  that  this  Court,  by  its  means,  could  carry  out,  for  the 
benefit  of  this  Society,  the  devise  in  Topham  Mitchell's  will.  Two 
other  points,  however,  have  been  raised ;  one  going  to  the  entire 
relief  sought  by  the  bill,  the  other  only  to  a  portion  of  it.  That  to 
the  entire  relief  is,  that  the  recent  Statute  of  Limitations  (i)  has 
operated  against  the  plaintiffs,  and  that  they  are  now  barred  by  it 
of  any  claim,  which  they  might  otherwise  have  had;  but  the 
defendants  cannot,  under  any  circumstances,  succeed  on  this 
point ;  for,  in  the  first  place,  there  are  letters  in  evidence,  written 
by  John  Nunn  Richards  in  the  years  1820  and  1821,  acknowledging 
the  Society's  title,  and  thereby  taking  the  case  altogether  out  of  the 
Act;  and,  in  the  next  place,  even  were  these  letters  insufficient, 
still  the  ^plaintiffs  are  in  time ;  they  filed  their  bill  within  the  five 
years  allowed  by  the  fifteenth  section  of  the  Act ;  for  whatever  view 
may  be  taken  of  the  transactions,  or  the  position  in  which  Richards 
and  his  representatives  have  stood,  it  cannot,  with  success,  be 
maintained  that  their  possession  was  adverse.  In  those  letters, 
Richards  again  and  again  repeats,  that  he  is  but  a  mortgagee,  and 
an  accounting  party,  that  as  such  alone  he  claims  an  interest  in 
the  estate,  and  that  he  is  most  anxious  to  come  to  an  account,  as 
he  would  thereby,  in  his  opinion,  be  a  gainer.  The  last  point  made 
by  the  defendants,  and  that  going  to  a  portion  of  the  relief  only,  is 
this,  that  the  estates  which  were  comprised  in  the  articles  of  1764, 
did  not  pass  under  the  words  *'  unsettled  real  estate.*'  [On  this  point 
they  cited  Cooke  v.  Oerrard  (2),  Strode  v.  Lady  Russel  (3),  Chester  v. 
Chester  (4) ;  and  other  cases  referred  to  in  the  judgment,  post.] 
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Mr,  Serjt,  Warren,  Mr,  R.  Moore,  Mr,  W,  Brooke,  and  Mr. 
RcUtston,  for  the  representatives  of  J.  N.  Richards. 

[Their  arguments,  and  the  cases  cited  by  them,  so  far  as  they 


(1)  3  &  4  Will  IV.  0.  27. 

(2)  1  Ley.  212;  1  Saund.  181. 


(8)  2  Vem.  621. 
(4)  3  P.  Wma.  65. 
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are  material  for  the  purpose  of  this  report,  are  fully  considered  in 
the  following  judgment.] 

Mr.  T.  B.  C.  Smithy  and  Mr.  Haddock,  for  the  purchaser 
Mr.  R.  Norton,  were  not  called  upon  by  the  CopRT,  it  having  been 
arranged,  that  whatever  might  be  the  result  of  the  suit,  the  sale 
was  not  to  be  disturbed. 

Mr.  Collins,  in  reply.     *     *     ♦ 

The  Lord  Chancellor: 

In  this  case,  having  no  doubt  as  to  the  construction  of  the  devise, 
or  the  operation  of  the  Statute  of  Limitations,  I  shall  dispose  of 
those  points  at  once,  reserving  the  great  question  on  the  validity 
of  the  charitable  use  to  the  Incorporated  Society,  which  involves 
the  point  upon  the  inherent  jurisdiction  of  this  Court. 

The  question  which  arises  on  the  will,  is  whether  the  reversion, 
which  was  in  the  testator  under  the  marriage  articles  of  1764,  did 
or  not  pass.  The  testator  commences,  by  directing  that  all  such 
debts  as  were  due  by  him  at  his  decease,  should  be  paid ;  he 
bequeaths  to  his  wife  all  his  personal  estate,  discharged  from  his 
debts ;  and  then,  after  giving  some  specific  bequests,  which  are  of 
no  importance  in  the  consideration  of  the  question,  and  directing 
that  a  competent  part  of  his  unsettled  real  estate  should  be  sold  for 
the  payment  of  his  debts  and  legacies,  he  gives  all ''  the  residue  and 
remainder  of  his  said  unsettled  real  estate,  which  shall  remain  after 
payment  of  his  debts,  and  of  the  legacy  of  SOOL  to  his  wife  for  her 
life,  if  so  long  his  widow,  and  after  the  decease  of  his  wife,  or  in 
case  she  should  happen  to  marry  again,  then  he  gave,  devised,  and 
bequeathed,  the  remainder  of  his  unsettled  real  estate  unto  the 
Incorporated  Society  in  Dublin  for  promoting  English  Protestant 
Schools  in  Ireland,  and  their  successors  for  ever.'* 

Both  sides  have  observed  how  industriously  the  testator  has 
repeated  the  expression  *'  my  unsettled  real  estate,"  when  he  speaks 
of  his  property;  on  the  one  side  it  is  said,  that  the  expression 
evidently  refers  to  that  estate  which  was  never  put  in  settlement ; 
that  that  is  the  sense  in  which,  in  common  parlance,  the  expression 
would  be  used;  "^and  that  this  construction  is  fortified  by  the 
circumstance  that  the  testator  had  both  a  settled  and  an  unsettled 
estate  at  the  period  of  making  his  will;  that  if  a  man  has  an 
estate  which  never  was  in  settlement,  and  has  another  actually 
settled,  he    cannot   mean    by  unsettled  estate  any    other  than 
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that,  which  bad  not  been  put  in  settlement,  and  that  if  unsettled 
estate  is  to  be  taken  to  mean  that,  which,  although  in  settle- 
ment,  is  at  the  disposal  of  the  testator,  the  term  ''  unsettled '' 
has  been  unnecessarily  used.  On  the  other  side  it  is  said,  that 
the  phrase  denotes  all  that  the  testator  has  power  over;  that 
the  word  ''  estate ''  must  mean  as  well  the  lands  which  he  had, 
as  the  interest  he  had  in  them ;  that  it  has  thus  a  double 
signification;  that  the  testator  has  used  the  expression  in  a 
remarkable  manner,  he  has  employed  it  five  times  in  this  will, 
and  always  in  the  singular  number,  and  therefore  it  must  be  taken 
in  its  legal  sense,  and  held  to  comprise  such  interest  in  the  lands 
as  was  not  tied  up  by  the  settlement,  but  was  at  the  disposal  of 
the  testator.  No  doubt  the  expression  **  unsettled  real  estate,'*  in 
common  parlance,  means  that  which  is  not  in  settlement ;  he»  who 
uses  the  term,  draws  a  distinction  between  settled  and  unsettled 
estate ;  but  still  it  is  open  to  another  construction,  it  may  mean, 
independently  of  authority,  so  much  of  my  estate  as  is  not  settled 
on  any  body  else ;  now,  as  this  testator,  at  the  time  of  making  his 
will,  and  at  the  period  of  his  death,  had,  in  point  of  fact,  the  same 
power  to  devise  the  estate,  which  was  the  subject  of  the  settlement, 
as  he  had  to  dispose  of  the  unsettled  estate,  it  would  require  a 
clear  intention  to  restrict  the  words,  **  unsettled  estate,"  to  one  of 
his  estates,  over  which  he  had  only  an  equal  power  of  disposition, 
instead  of  extending  them  so  as  to  embrace  both  estates.  The 
settled  estate  was  much  the  larger  and  the  more  important  of  the 
two.  *Ib  it  then  a  reasonable  construction  to  say,  that  where  the 
testator  was  providing  for  his  debts,  his  wife,  and  after  her  death, 
for  the  charity,  he  meant  to  dispose  of  the  smaller  estate,  and  die 
intestate  as  to  the  larger?  Is  that  a  probable  intention  to  be 
attributed  to  this  testator?  Though  I  shall  never,  without  high 
authority  to  coerce  me,  decide  a  case  in  this  Court  upon  the  value 
of  the  property,  which  is  the  subject  of  the  devise,  and  I  repudiate 
any  such  intention  here,  yet  when  I  am  to  decide  upon  the  true 
construction  of  a  di^cult  will,  I  am  entitled  by  law  not  only  to 
know,  but  to  take  into  consideration  all  the  circumstances  con- 
nected with  the  property;  everything,  in  short,  with  which  the 
testator  was  acquainted,  when  he  made  his  will ;  but  I  am  not  at 
liberty  to  speculate  from  the  circumstance  of  value,  whether  or  not 
the  testator  meant  to  include  this  estate.  Looking,  then,  at  the 
will  in  this  view,  I  am  satisfied  that  the  testator  did  not  mean  to 
die  intestate  as  to  the  larger  estate. 
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Havint^  thus  arrived  at  what  appears  to  be  the  intention  of  the 
testator,  but  still  bearing  in  mind  that  the  words  *'  unsettled  real 
estate/'  have  a  more  common  acceptation,  than  the  refined  and 
technical  one,  I  shall  proceed  to  consider  the  authorities.    I  will 
first,  however,  refer  to  an  argument  of  Mr.  Moore,  that,  in  point 
of  fact,  this  very  reversion  was  settled ;  because,  although  by  the 
articles  the  estate  was  limited  to  the  testator  for  his  life,  and  after 
his  death  to  his  issue  male  and  female  in  tail,  with  a  reversion  in 
fee  to  himself,  yet  that  there  is  in  the  same  instrument  a  gift  over, 
in  case  the  testator  died  without  issue,  or  making  a  will,  to  Anne 
Lawson,  the  mother  of  the  said  testator,  in  fee,  and  that  this 
Court,  if  called  upon  to  execute  the  articles  by  a  formal  instrument, 
must  do  so,  by  giving  the  ^settlor  (the  testator)  an  estate  tail,  with 
a  shifting  or  springing  use  in  favour  of  Anne  Lawson,  which  would 
still  leave  the  estate  in  settlement,  so  that  you  could  not  predicate 
of  it,  that  it  was,  in  any  sense,  an  unsettled  estate  when  the 
testator  made  his  will.     This  argument,  though  ingenious,  is,  I 
apprehend,   fallacious ;    for  the   Court  could  not  cut  down   the 
limitation  to  the  settlor  to  an  estate  tail;  the  intention,  clearly 
expressed  in  the  articles,  is  to  give  this  estate  in  fee  simple  to 
the  settlor,  with  a  shifting  gift  or  limitation   over,  in   case  be 
should  die  without  issue  or  intestate  ;  '*  or"  must  be  read  "and,'* 
otherwise  the  estate  must  have  gone  over,  if  one  event  only  had 
happened,  although  it  was  evidently  the  intention  that  both  events 
should  concur,  before  the  limitation  over  was  to  take  effect.     The 
case  of  Beachcroft  v.  Broome  (i)  comes  nearer  to  this  case,  than  any 
other  that  I  know  of :  there  the  devise  was,  to  one  of  the  testator's 
sons,  and  his  heirs,  of  part  of  his  estates,  and  of  the  rest  (of  which 
the  premises  in  question  were  a  portion)  to  another  son  Charles, 
and  his  heirs ;  and  if  either  of  them  should  die  without  having 
settled,  or  otherwise  disposed  of  the  estates  so  devised,  or  without 
having  lawful  issue  of  his  body,  or  having  such  issue,  they  should 
die  under  twenty-one  without  issue,  then  over.     Charles,  the  son, 
by  deeds  and  a  recovery,  conveyed  the  premises  to  a  purchaser, 
and  Lord  Kenyon   said  it  was  impossible  to  raise  any  serious 
doubts  in  the  case.     It  seemed  as  if  the  parties  had  considered 
that  a  question  would  be  made,  whether  this  were  or  were  not  an 
estate  tail;  if  it  had  turned  on  that  question,  he  should  have 
thought  it  extremely  clear,  that  on  failure  of  the  first  limitation, 
the  second  might  have  taken  effect  as  an  executory  devise.     As  a 

(1)  2  R.  R.  427  (4  T.  R.  441). 
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question  of  intention  he  thought  the  case  "^clear,  for  the  son  Charles 
bad  settled  and  disposed  of  the  estate  given  to  him,  and  there 
was  no  doubt,  but  that  the  devisor  intended  that  he  should  have 
the  power  so  to  do.  In  the  present  case  there  is  a  clear  reversion 
in  fee  (supposing  the  articles  carried  into  execution),  in  the  settlor, 
with  a  springing  gift  over,  which  gift  over  could  not  operate  to 
prevent  the  disposition  by  the  settlor  of  that  reversion. 

This  brings  me  to  the  authorities,  which  conclude  the  question. 
The  earliest  case  is  Strode  v.  Lcult/  Rmsel  (i),  a  case  of  great 
authority ;  for  the  Lord  Chancellor,  assisted  by  the  Master  of 
THE  Rolls,  Lord  Chief  Justice  Trevor,  and  Mr.  Justice  Tracy, 
were  clearly  of  opinion,  that  the  words  '*  out  of  settlement  "  meant 
so  much  of  the  interest  in  the  estate,  as  was  not  settled  on  kny 
other  person.  It  seems  to  me  much  more  difficult  to  deal  thus 
with  the  words  '*  out  of  settlement,"  than  with  any  other  words ; 
because,  they  seem  to  show  an  intention  to  give  only  the  estate, 
which  is  not  actually  in  settlement ;  yet  the  Court,  in  the  case 
referred  to,  held,  that  they  included  every  thing,  of  which  the 
testator  had  the  power  to  dispose,  and  that  lands  in  settlement 
could  only  be  referred  to  lands  properly  under  settlement,  as  where 
the  testator  is  tenant  in  tail,  with  remainder  in  fee  to  another  ;  for 
though  he  might,  by  a  recovery,  acquire  the  absolute  dominion, 
still  if  he  do  not,  they  are  settled  lands ;  so,  if  the  whole  inheritance 
had  been  settled,  with  a  power  of  revocation,  there  too  it  would 
not  pass  by  such  a  devise,  because  the  whole  property  is  under 
settlement,  though  liable  to  be  revoked.  In  Chester  v.  Chester  (2), 
the  words  are,  '*  lands,  &c.,  not  by  him  formerly  settled,  or  thereby 
by  him  otherwise  disposed  of ;  "  the  testator  had  previously  settled, 
*on  the  marriage  of  his  eldest  son,  certain  lands  on  him  for  life, 
with  remainder  to  his  issue  in  tail,  with  remainder  to  himself  in 
fee:  it  was  held,  that  this  remainder  in  fee  passed.  This  was 
clearly  the  same  question,  and  it  received  the  same  determination. 
Sir  James  Mansfield,  in  Morgan  v.  Sarman  (3),  makes  an  observa- 
tion, not  a  very  complimentary  one,  which  has  been  supposed  to 
apply  to  Chester  v.  Chester,  but  it  manifestly  refers  to  Strode  v. 
Lady  Russel ;  he  says :  '^  that  case  was  decided  on  the  authority 
of  Strode  v.  Lady  Russel ;  it  is  a  shocking  decision,  but  it  has  been 
followed  by  a  hundred  others."  Now,  I  cannot  agree  with  him. 
That  case  has  certainly  the  merit  of  giving  effect  to  all  the  words 
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in  the  devise,  so  as  to  make  them  inclade  all,  which  the  testator 
could  give,  without  any  strained  construction.  In  Glorer  v.  Spend- 
lore  (i),  the  words  were  ''  all  his  lands  not  settled  in  jointure  upon 
his  wife."  The  testator  had,  upon  his  marriage,  settled  his  estate 
upon  himself,  with  remainder  to  his  wife  for  life,  with  remainder 
to  the  issue  male  of  the  marriage,  with  an  ultimate  remainder  in 
fee  to  himself.  The  Lord  Chancbllob  said,  he  had  no  doubt  upon 
the  subject,  that  the  reversion  passed  by  the  will. 

These  cases  show,  that  when  a  testator  speaks  of  his  property 
"  not  settled,'*  or  *'  out  of  settlement,**  or  to  that  effect,  the  Court 
intends  him  to  mean  not  otherwise  disposed  of,  and  does  not  hold 
itself  concluded  by  the  fact,  that  the  property  is  included  in  a  settle- 
ment, providing  a  jointure  or  otherwise;  it  construes  the  words, 
as  referring  to  all  property,  whether  in  or  out  of  settlement,  over 
which,  or  any  part  of  which,  the  testator  has  the  absolute  dominion. 

[His  Lordship  then  referred  to  a  number  of  later  cases  to  the 
same  effect,  and  expressed  a  clear  opinion  that  the  reversion  passed 
by  the  devise  as  a  portion  of  the  unsettled  estate,  and  he  continued 
his  judgment  as  follows  :\ 

The  only  other  question  which  was  raised,  the  consideration  of 
which  I  do  not  intend  to  reserve,  is,  whether  charities  are  within 
the  late  Statute  of  Limitations  (2).  Now,  this  is  a  grave  question, 
and  I  am  glad  that  I  am  relieved  from  deciding  it,  by  the  view 
which  I  have  taken  of  this  case.  Sooner  or  later,  it  must  be 
decided,  but  I  am  not  anxious  to  take  upon  myself  the  responsibility 
of  a  decision  upon  so  weighty  a  point. 

His  Lordship  expressed  a  doubt  whether  the  statute  applied  to 
charities,  and  then  said :] 

But  I  am  relieved  from  deciding  any  such  question,  for  the 
circumstances  show  that  the  statute  cannot  operate  in  this  case. 
The  second  section  gives  twenty  years  as  the  period  of  limitation, 
and  that  period  is,  generally  speaking,  a  bar.  The  statute,  how- 
ever, makes  certain  exceptions.  By  the  foiu'teenth  section  it  is 
provided,  that  when  there  is  an  acknowledgment  in  writing,  by  the 
party  or  his  agent,  of  the  title  of  the  person,  against  whom  you  are 
seeking  to  establish  a  right,  the  period  of  limitation  shall  only 
begin  to  run  from  the  time,  when  such  acknowledgment  was  given. 
Nothing  could  be  more  just  than  this.    If  a  man  has  acknowledged 


a)  4Br.  C.  C.  337. 
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the  right,  all  presumption  arising  from  length  of  possession  is  at 
an  end.  But  the  Legislature  has  expressly  provided,  that  this 
acknowledgment  shall  be  in  writing,  thus  excluding  parol  evidence, 
upon  which  ground  the  evidence  of  Mr.  Card  was  rejected.  The 
fifteenth  section  is  of  a  di£fereut  nature.  It  provides,  that  where 
no  such  acknowledgment,  as  mentioned  in  the  fourteenth  section, 
shall  have  been  given  before  the  passing  of  the  Act,  and  the 
possession  was  not  adverse  at  the  time  of  the  passing  of  the  Act, 
the  right  shall  not  be  barred  until  five  years  afterwards.  That 
reduces  the  question  to  what  is  adverse  possession,  which,  as  I 
understand  the  law,  has  no  operation  except  with  regard  to  this 
fifteenth  section ;  and  as  more  than  five  years  have  now  elapsed 
since  the  passing  of  the  statute,  this  section  has  generally  ceased 
to  operate. 

There  is  a  marked  distinction  between  the  old  Statutes  of 
Limitation  and  the  present  one.  The  former  statutes  only  barred 
the  remedy,  but  did  not  touch  the  right ;  possession  at  all  times 
gave  a  certain  right ;  but  under  the  new  Act,  when  the  remedy  is 
barred,  the  right  and  title  of  the  real  owner  are  extinguished,  and 
are,  in  effect,  transferred  to  *the  person,  whose  possession  is  a  bar. 
Here,  however,  the  five  years  had  not  elapsed,  when  the  plaintiffs 
filed  their  bill;  and,  therefore,  within  the  fifteenth  section,  the 
defendants  were  bound  to  show  an  adverse  possession.  But 
adverse  possession,  I  think,  has  not  been  shown,  and,  therefore, 
independently  of  the  question  of  acknowledgment  of  title  arising 
oat  of  the  correspondence,  the  statute  must  be  considered  not  to 
have  operated. 

But  how  stands  the  case  as  to  acknowledgment?  That  is  a 
mere  question  of  fact,  the  decision  of  which  I  was  unwilling  to  take 
upon  myself ;  but  as  the  parties  wished  it,  and  as  much  expense 
was  thereby  prevented,  I  did  not  shrink  from  the  labour.  But  the 
question  is  one  for  a  jury,  and  would  be  thus  put  to  a  jury, — do 
the  letters  amount  to  an  acknowledgment  of  title  within  the  statute  ? 
I  have  read  these  letters  several  times  with  great  attention,  and  in 
connexion  with  the  submission  to  arbitration,  both  in  its  original 
state  and  as  subsequently  altered,  and  I  am  clearly  of  opinion,  that 
there  is  a  sufficient  acknowledgment  of  title  upon  the  face  of  the 
correspondence,  to  bring  the  case  within  the  fourteenth  section  of 
the  statute.  The  whole  correspondence  may  be  fairly  said  to  show, 
that  Mr.  Bichards  throughout  was  aware  that  there  was  some  doubt 
as  to  the  title  of  the  plaintiffs.     He  began  with  this  knowledge ;  he 
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was  not  taken  by  surprise,  and  yet  in  no  part  of  the  correspondence, 
which  is  said  to  have  put  the  plaintiffs  at  arm's  length,  do  I  find 
anything  to  that  effect,  except  it  may  be  in  the  last  letter,  where  he 
rather  insinuates,  that  there  was  some  third  party  standing  behind, 
who  was  to  be  feared,  and  that  the  Society  had  therefore  better 
agree  with  him.  There  is  no  doubt  of  this:  if  two  parties  are 
dealing  with  each  other,  the  one  claiming  a  right  to  the  property, 
and  *the  other  only  an  incumbrance  on  it,  the  incumbrancer  never 
can  be  heard  to  say,  that  an  acknowledgment,  contained  in  a  corre- 
spondence between  them,  is  not  binding  on  him,  because  there 
might  be  an  infirmity  in  the  title  acknowledged,  in  case  some  third 
party  were  to  make  a  claim ;  here  no  such  claim  has  ever  been 
made.  But  it  will  plainly  appear  that  Mr.  Richards  could  not  have 
had  any  dealing  with  the  Society,  except  on  the  ground  of  their 
having  a  title  under  the  devise.  The  testator  had  bequeathed  the 
estate  to  the  widow  for  her  life,  and  after  her  death  had  given  it  to 
the  Incorporated  Society.  Mr.  Richards  purchased  the  life-estate 
of  the  widow ;  he  placed  himself  in  her  position,  and  acquired  the 
same  estate,  which  had  been  devised  to  her.  Her  possession  was 
not  adverse ;  she  was  a  mere  tenant  for  life,  and  could  not  have  an 
adverse  possession  to  those  in  remainder,  unless  she  parted  with 
her  old  estate,  and  raised  an  estate  by  wrong.  If  a  man  went 
fairly  into  the  arena,  and  openly  claimed  a  larger  estate  than  be 
had,  the  old  law,  in  certain  cases,  raised  an  adverse  possession ; 
but  there  is  no  pretence  for  that  here.  Mr.  Richards  never 
acquired  anything  but  the  life-estate  of  the  widow,  and  so  much 
of  the  estate,  as  was  covered  by  the  incumbrances.  After  her 
death,  he  commenced  a  correspondence  with  the  plaintiffs,  for 
redemption  of  the  estate  by  them,  on  payment  to  him  of  the 
incumbrances.  In  what  character  were  the  plaintiffs  thus  called 
on  to  pa}*  off  the  incumbrances?  as  devisees  under  the  will  of 
Topham  Mitchell,  beyond  all  doubt.  Except  in  that  character, 
they  had  no  interest  in  the  estate.  In  that  character,  therefore, 
and  in  no  other,  was  Mr.  Richards  dealing  with  them.  Then  there 
is  clearly  an  acknowledgment  of  the  plaintiffs'  title,  from  letter 
to  letter,  from  the  beginning  to  the  end  of  that  correspondence ; 
certainly  up  to  the  last  letter,  *the  effect  of  which  cannot  be  put 
beyond  this,  **  as  you  may  have  your  title  disturbed  by  a  third 
party,  you  had  better  come  to  terms  with  me  at  once." 

As  to  the  submission  to  arbitration,  it  is  hardly  worth  speaking 
about.    It  only  shows  the  impossibility  of  Mr.  Richards  dealing 
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with  the  plaintiffs,  and  yet  setting  up  a  claim  adverse  to  them. 
The  alterations  in  the  draft  show,  that  Mr.  Bichards  was  anxious 
to  avoid  any  acknowledgment  of  the  plaintiffs'  title ;  and  I  must 
say,  that  it  is  not  just  to  the  present  defendant,  to  say  that  he  is 
setting  up  a  title,  which  his  father  would  not  have  relied  upon. 
The  alterations  in  the  draft  show,  that  he  was  avoiding  an 
acknowledgment  of  the  title  of  the  Society,  in  case  they  might 
not  be  able  to  establish  one,  and  he  afterwards  in  his  will  recites 
that  he  was  seised  in  fee.  I  observe  too,  with  great  regret,  that  in 
the  report  of  the  Master  in  the  cause  of  Hatchell  v.  Richards,  it 
is  stated  that  this  gentleman  was  seised  in  fee,  and  the  Court 
actually  sold  the  fee.  It  is  deeply  to  be  regi*etted  that  in  any 
court  of  justice  such  an  occurrence  should  have  taken  place;  it 
could  only  have  arisen  from  gross  inattention.  The  purchaser 
might  have  lost  his  property,  and  that  through  the  act  of  the 
Court,  instead  of  having  that  protection  thrown  around  him,  which 
every  purchaser,  who  buys  under  a  decree  of  this  Court,  is  entitled 
to  expect. 

There  being  then  an  acknowledgment  of  the  title,  and  the  time 
only  beginning  to  run  from  the  last  acknowledgment,  the  plaintiffs 
are  clearly  within  time. 

[His  Lordship  reserved  the  question  as  to  the  validity  of  the 
devise  to  the  Corporation  for  charitable  purposes,  and  subsequently 
decided  that  point  in  favour  of  the  charity,  and  observed  (p.  881) 
that  there  was  no  statute  in  Ireland  similar  to  the  Mortmain  Act, 
9  Geo.  II.  c.  86,  and  he  concluded  his  judgment  as  follows :] 

I  have  arrived  at  a  clear  opinion,  that  this  is  a  perfectly  good 
devise,  not  good  in  law  (i),  but  one,  to  which  a  court  of  equity  will 
give  effect ;  I  must,  therefore,  decree  wholly  for  the  charitable  uses, 
according  to  the  prayer  of  the  plaintiffs'  bill.  As  to  costs,  the 
defence  set  up  in  this  case  was  not  a  favourable  one,  as  regards  the 
question  of  costs.  Where  the  assignee  of  the  tenant  for  life  of  an 
estate,  who  also,  as  to  certain  charges  or  incumbrances,  represents 
the  inheritance,  sets  up  a  claim  of  title  to  the  whole  estate,  as  a 
defence  to  a  suit,  the  ordinary  rule  is,  that  failing,  he  thereby  sub- 
jects himself  to  the  costs  of  that  suit.  Now,  in  questions  *of  costs, 
the  following  the  ordinary  rule  is  most  salutary  to  the  suitors,  and 
is  what  I  feel  every  inclination  to  do ;  and  undoubtedly,  had  the 
plaintiffs  not  been  guilty  of  very  great  laches,  so  great  as  to  court, 

(1)  Because  the  Irish  Statute  of  excluded  Corporations  from  taking 
Wills,   10    Car.     I.    (since    i-epealed)      land  by  devise. — 0.  A.  S. 
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as  it  were,  this  defence,  which  has  been  made,  I  should  have  allowed 
the  ordinary  rule  to  take  its  course  ;  but  as  the  plaintiffs  have  been 
guilty  of  laches,  I  shall,  in  this  instance,  depart  from  that  ordinary 
rule,  and  see  if  I  cannot  make  a  decree  with  respect  to  costs,  which 
will  entirely  meet  the  justice  of  the  case.  I  shall  make  the  defen- 
dant, Richards,  pay  all  such  costs  as  have  been  incurred,  by  reason 
of  his  setting  up  the  Statute  of  Limitations  as  a  bar.  The  Master 
must  see  what  portion  of  the  costs  has  been  thereby  occasioned ; 
and  then,  as  to  the  other  costs,  as  there  were  different  points  of 
law  to  be  decided  (not  that  I  mean  in  any  way  to  recognize  the 
defendant's  right  to  raise  those  points  in  a  court  of  equity),  on  this 
will,  which  it  was  absolutely  necessary  to  decide,  I  shall  give  no 
costs  up  to  the  hearing ;  the  costs,  which  may  hereafter  be  incurred 
in  taking  the  accounts,  will,  of  course,  depend  upon  the  result  of 
those  accounts.  As  to  the  accounts,  they  must  be  taken  on  this 
footing,  that  the  life  estate  of  Mrs.  Mitchell  was  represented  by 
Mr.  Richards,  and  that  he,  as  such  assignee,  was  bound  to,  and  did 
in  fact,  keep  down  the  interest  upon  the  incumbrances,  affecting  the 
fee  and  inheritance,  which  were  vested  in  him,  out  of  such  rents  as 
he  had  received.  As  to  those  sums  received  in  the  family  suit,  by 
means  of  the  sales  that  were  made  in  it,  those  sums  must  be  treated 
in  the  accounts  as  monies  then  received,  and  applied  pro  tanto,  in 
reduction  of  the  charges  affecting  the  inheritance. 

On  this  day,  the  AttoiiieyOeneral  moved  to  vary  the  notes  of 
the  decree,  by  directing  annual  rests  to  be  made. 

Mr.  Moore,  Mr.  Win .  Brooke,  for  the  defendant  Richards.   ♦    *    » 

The  Lord  Chancellor  : 

This  is  a  peculiar  case,  and  cannot  be  treated  as  the  ordinary 
case  between  mortgagee  and  mortgagor.  Here  you  set  up  a  title 
adverse  to  the  owner ;  and  when  a  creditor  denies  his  character  as 
such,  and  claims  as  owner,  I  cannot  allow  him  to  fall  back  on  his 
original  character  of  creditor,  as  if  he  had  never  departed  from  it. 
I  will  never  allow  a  party,  who  has  put  the  owner  at  arm's  length, 
to  turn  round,  when  defeated,  and  claim  all  the  benefits  attached  to 
the  character  of  a  fair  creditor. 


[  335  J  Declare  plaintiffs  entitled  to  all  the  real  estate  of  which  said 

Topham  Mitchell  died  seised  or  possessed,  including  the  reversion 
in  the  lands  specified  in  the  articles  of  1764,  in  the  pleadings 
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mentioned,  subject  to  such  sum,  if  any,  as  upon  the  balance  of  the 
accounts  hereinafter  directed  shall  be  found  due  to  the  defendants, 
or  any  of  them,  on  foot  of  the  debts  of  said  Topham  Mitchell,  and 
of  the  legacy  of  SOOf.  bequeathed  by  his  will,  and  of  such  of  the 
costs  incurred  by  Jane  Mitchell,  in  the  cause  of  lAicasv,  Mitchell  {i), 
as  upon  the  reference  hereinafter  directed  shall  be  found  to  have 
been  properly  and  necessarily  incurred;  and  let  an  injunction 
forthwith  issue  to  put  plaintiffs  into  possession  of  said  lands ;  and 
the  plaintiffs  waiving  all  relief  against  defendant,  Robert  Norton, 
as  purchaser  of  the  lands  of  Raystown  and  Grenoge,  in  the  pleadings 
mentioned,  let  the  plaintiffs'  bill  be  dismissed  without  costs  against 
said  Robert  Norton;  and  let  the  plaintiffs  have  credit  in  the 
accounts  hereinafter  decreed  for  the  sum  of  790/.,  the  purchase- 
money  of  said  lands,  as  hereafter  mentioned.  Refer  it  to  the 
Master  to  take  an  account  of  the  rents  and  profits  of  said  estate, 
which  have  been  received,  or  without  wilful  default  might  have 
been  received,  since  the  death  of  said  Jane  Mitchell,  by  said  John 
Nunn  Richards,  or  any  of  the  defendants  claiming  under  him, 
except  said  Robert  Norton.  Refer  it  also  to  the  Master,  to  take  an 
account  of  such  of  the  debts  and  legacies  of  said  Jane  Mitchell  as 
were  paid  by,  or  assigned  to,  said  John  Nunn  Richards,  and  of  the 
sums,  if  any,  due  for  interest  on  any  of  said  last  mentioned  debts  at 
the  time  of  the  death  of  said  Jane  Mitchell,  with  interest  on  such 
of  *them  as  may  properly  bear  interest  from  the  death  of  said  Jane 
Mitchell  only  ;  and  let  the  Master  inquire  and  report  whether  any 
and  what  costs  were  properly  and  necessarily  incurred  by  said  Jane 
Mitchell,  in  the  cause  of  Liicaa  v.  Mitchell,  in  the  pleadings  men- 
tioned ;  and  if  so,  let  him  ascertain  the  amount  thereof,  and  let 
defendants  have  credit  for  same.  And  let  the  Master  apply  said 
rents  and  profits,  and  also  the  said  sum  of  790Z.,  first  in  payment 
of  interest  and  of  said  costs,  if  any,  and  then  in  payment  of  the 
principal  of  said  debts  and  legacies,  and  in  so  doing  let  the  Master 
make  yearly  rests ;  and  let  said  sum  of  7902.  be  deemed  and  taken 
as  paid  on  the  time  at  which  same  was  paid  into  Court  by  said 
Robert  Norton,  and  let  same  be  credited  accordingly  as  of  that 
date  to  the  plaintiffs,  and  let  the  Master  ascertain  by  whom  and  to 
whom  same  is  payable.  And  let  the  Right  Honourable  the  Attorney- 
General,  and  the  Commissioners    of    Charitable  Donations  and 
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Bequests,  and  the  defendant,  James  Adamson,  have  the  costs  hereto- 
fore incurred  by  each  respectively  against  the  plaintiffs ;  and  let  the 
defendant,  John  Richards,  pay  to  the  plaintiffs  so  much  of  the  costs 
of  this  suit  as  have  been  incurred  by  reason  of  said  defendant 
having  insisted,  by  way  of  defence,  on  the  Statute  of  Limitations ; 
and,  except  as  aforesaid,  let  all  the  parties  bear  their  own  costs  up 
to  the  present  hearing.  And  reserve  further  directions  until  the 
coming  in  of  the  Master's  report. — Reg.  Lib.  85,  1841,  fol.  230. 
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[  337  ] 


VIZE  V.  STONEY  (1). 

(1  Dr.  &  War.  337—352;  S.C.  4  Ir.  Eq.  B.  64.) 

B.  W.,  by  his  will,  gave  to  his  daughter,  E.  W.  1,500/.,  to  his  daughter 
S.  W.  1,000/.,  and  to  his  daughter  C.  W.  1,200/.,  **  the  said  respective  sums 
to  be  paid  to  my  said  daughters  respectively,  on  their  respective  days  of 
marriage,  with  the  lawful  interest  thereof,  to  be  computed  from  the  day  of 
my  decease  until  the  same  shall  be  respectively  fully  paid :  " 

Held,  that  the  legacies  being  to  be  paid  with  interest  were  vested,  and 
only  sounded  in  contingency,  and  that  the  plaintiff,  as  the  personal  repre- 
sentative of  R.  W.  and  C.  W.,  who  had  both  survived  the  testator,  and  died 
immarried,  was  entitled  to  their  respective  legacies. 

Benjamin  White,  by  his  will  of  the  9th  of  January,  1796,  after 
giving  to  his  only  son.  Finch  White,  his  heirs,  executors,  adminis- 
trators,  and  assigns,  all  his  real  and  freehold  estates  and  chattel 
interests  of  what  nature  or  kind  soever,  subject,  however,  to  the  pay- 
ment of  debts  and  the  legacies  thereby  given,  bequeathed  as  follows  : 
* '  I  give  and  bequeath  to  my  eldest  daughter,  Bebecca  White,  the 
sum  of  1,500{.  sterling.  I  give  and  bequeath  to  my  second 
daughter,  Susannah  White,  the  sum  of  1,000/.  sterling.  I  give  and 
bequeath  to  my  youngest  daughter,  Catherine  White,  the  sum  of 
1,200/.  sterling;  the  said  respective  sums  to  be  paid  to  my  said 
daughters  respectively,  on  their  respective  days  of  marriage,  with 
the  lawful  interest  thereof,  to  be  computed  from  the  day  of  my 
decease  until  the  same  shall  be  respectively  fully  paid;  provided 
always,  that  in  case  any  one  or  more  of  my  said  daughters  shall 
intermarry  with  any  person  or  persons  who  shall  not,  previous  to 
such  marriage  or  marriages,  or  at  some  time  afterwards,  in  the  life- 
time of  such  of  my  said  daughters  so  marrying,  by  such  deed  or 
deeds,  or  in  such  other  manner  as  my  executors  hereinafter  named, 
or  their  counsel  shall  advise  and  direct,  settle  and  assure  to  each 
and  every  of  my  said  daughters  so  marrying,  in  case  of  her  or  their 

(1)  In  re  Wrey  (1885)  30  Ch.  D.  507,  54  L,  J.  Ch.  1098,  63  L.  T.  334, 
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surviving  her  or  their  husband  or  hasbande,  a  certain  jointure  or  Vize 
provision,  by  way  of  rent-charge,  of  lOf.  by  the  100/.  by  the  year  stonby. 
at  the  least,  on  the  portion  hereby  bequeathed  to  sach  daughter  or 
daughters,  to  be  issuing  and  yearly  payable  to  her  or  them>  from 
and  after  the  decease  of  her  or  their  said  husbands,  during  her  or 
their  life  or  lives,  out  of  lands,  tenements,  *or  hereditaments,  [  *B38  ] 
whereof  or  wherein  their  said  husband  or  husbands  shall  have 
estates  or  interests  sufficiently  permanent,  valuable,  and  unincum- 
bered, to  answer  such  purpose  or  such  jointure  or  other  provision, 
as  my  executors  hereinafter  named  shall  deem  suitable  or  proper  for 
such  daughter  or  daughters  so  marrying,  then  and  in  every  such 
case,  such  husband  or  husbands  of  such  of  my  said  daughters,  as 
shall  so  marry  without  such  jointure  or  jointures,  or  other  provision 
or  provisions  being  secured  and  made  payable  previous  to  such 
marriage  or  marriages,  shall  not  be  entitled  to,  or  have,  or  receive, 
by  or  out  of  my  said  estates,  or  interests,  or  personal  fortune,  or  any 
of  them,  the  said  portion  or  portions  hereinbefore  bequeathed  to 
such  daughter  or  daughters  respectively,  or  any  part  thereof,  but 
the  same  shall  be  placed,  or  put  out  at  interest  by  my  executors, 
hereinafter  named,  on  good  security,  to  be  taken  in  the  names  of  my 
said  executors,  and  the  interest  thereof  shall  be  paid  to  the  husband 
or  husbands  of  my  said  daughter  or  daughters,  until  his  or  their 
decease,  or  until  such  jointure  or  jointures,  to  such  amount,  and  in 
such  manner  as  hereinbefore  mentioned,  shall  be  settled  and  secured. 
And  I  order  and  my  will  is,  that  the  said  principal  sum  or  sums, 
hereinbefore  bequeathed  to  such  of  my  said  daughters  as  shall  so 
marry  as  aforesaid,  shall,  immediately  on  the  execution  of  such  deed 
or  other  security  for  settling  such  jointure  or  jointures  as  aforesaid^ 
in  manner  hereinbefore  mentioned,  be  paid,  or  the  security  or 
securities,  on  which  the  same  shall  be  out  at  interest,  assigned  to 
such  husband  or  husbands ;  but  if  such  husband  or  husbands  shall 
die  in  the  life-time  of  his  or  their  said  wife  or  wives,  without  having 
first,  either  previous  or  subsequent  to  his  or  their  said  marriage  or 
marriages  with  my  said  daughter  or  daughters,  secured  such  jointure 
or  jointures  to  the  amount  and  in  manner  aforesaid,  then  and  *in  [  *839  ] 
every  such  case,  such  of  my  said  daughters  as  shall  survive  her  or 
their  husband  or  husbands  without  such  provision  made  for  her  or 
them  as  aforesaid,  or  her  or  their  executors,  administrators,  or 
assigns,  shall  be  entitled  to,  and  shall  immediately  on  the  decease 
of  such  husband  or  husbands  have  and  receive  from  my  said 
executors,  her  or  their  said  portion  or  portions  so  to  be  put  out  ^t 
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VizG  interest,  in  the  manner,  and  for  the  purpose  aforesaid,  or  an 
stoney.  assignment  of  the  security  or  securities  on  which  the  same  shall  be  out 
at  interest ;  and  I  further  order,  and  my  further  will  and  intention 
is,  that  if  any  one  or  more  of  my  said  daughters  shall  intermarry 
with  any  person  or  persons,  and  die  in  his  or  their  life-time,  before 
he  or  they  shall  in  manner  hereinbefore  mentioned,  entitle  him  or 
themselves  to  such  portion  or  portions  as  aforesaid,  then,  and  in 
every  or  any  such  case,  my  executors  hereinafter  named  shall, 
immediately  after  the  decease  of  the  husband  or  husbands  of  such 
of  my  said  daughters,  who  shall  have  so  married  and  died  as  afore- 
said, in  the  life-time  of  her  or  their  said  husband  or  husbands,  pay 
to,  or  to  the  use  of,  the  child  or  children  of  such  daughter  or 
daughters  so  marrying  and  dying  in  the  life-time  of  her  or  their 
said  husband  or  husbands ;  but  if  there  shall  be  no  such  child 
or  children  then  living,  then  to  the  survivor  or  survivors  of  my  said 
daughters,  and  my  said  only  son,  the  portion  or  portions  of  such 
daughter  or  daughters  so  dying  as  aforesaid,  to  be  equally  divided 
between  them,  if  no  child  or  children  then  living,  share  and  share 
alike  ;  and  the  share  and  shares  of  such  of  my  surviving  daughter 
or  daughters,  to  be  paid,  and  payable  to  her  and  them  respectively, 
at  such  times,  and  subject  to  such  restrictions,  as  her  or  their 
original  portion  or  portions  is,  or  are  hereby,  made  payable.  I  give 
and  bequeath  to  Benjamin  White,  of  Ballyphilip  in  the  county  of 
[  *340  1  ^Tipperary,  gentleman,  the  sum  of  1002.  sterling,  the  said  sum  to 
be  paid  to  him  within  six  months  after  my  decease,  with  the  lawful 
interest  thereof,  to  be  computed  from  the  day  of  my  decease 
until  the  same  shall  be  fully  paid.  I  give  and  bequeath  to  my 
grandson,  Benjamin  White,  son  of  my  only  son,  Finch  White,  the 
sum  of  lOOZ.  sterling.  I  give  and  bequeath  to  my  grandson,  Joseph 
Edward  Vize,  son  of  Doctor  John  Yize,  the  sum  of  lOOZ. ;  the  said 
respective  legacies  so  bequeathed  to  my  said  grandsons  respectively, 
to  be  paid  to  them  on  their  respective  ages  of  twenty-one  years, 
with  the  lawful  interest  thereof  respectively,  to  be  computed  from 
the  day  of  my  decease,  until  the  same  shall  be  paid ;  but  if  either 
of  my  said  grandchildren  shall  die  within  the  age  of  twenty-one 
years,  then  the  legacy  bequeathed  to  him  so  dying  shall  go,  and  be 
paid  to  the  survivor  of  them,  his  executors  or  administrators ;  but 
if  both  my  said  grandchildren  shall  die  uader  the  said  age  of  twenty- 
one  years,  then  I  order  that  the  said  two  sums  of  100/.  shall  be  paid 
to  my  said  son.  Finch  White,  his  executors  or  administrators.'' 
The  testator  further  gave  to  his  said  three  daughters  ten  guineas 
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each  to  bay  mourning,   exclusive  of,   and  over  and  above  the        vize 
provision,  thereinbefore  made  for  them  respective!}',  and  gave  and      stomby. 
bequeathed  to  his  daughter-in-law,  Letitia  White,  wife  of  his  said  son. 
Finch  White,  ten  guineas  to  buy  mourning ;  and  also  bequeathed  to 
his  said  three  daughters,  so  much  of  his  household  furniture,  which 
should  be  in  his  dwelling-house  at  the  time  of  his  decease,  as  they 
should  make  choice  of,  for  their  own  use,  to  be  equally  divided  between 
them,  share  and  share  alike  (plate  and  china  excepted) ;  and  he 
ordered  and  directed,  that  his  said  son.  Finch  White,  should  permit 
and  suffer  any  one  or  more  of  his  said  daughters,  ^whilst  unmarried,       [  *34i  ] 
who  should  choose  to  reside  in  his  present  dwelling-house,  to  live 
therein  free  of  all  rent  payable  thereout,  and  that  his  said  son 
should  pay  the  rent  thereof,  whilst  any  one  or  more  of  his  said 
daughters  should  continue  to  live  there. 

The  testator  concluded,  by  giving  some  small  legacies  to  a  few  of 
his  friends,  and  appointed  his  son,  Finch  White,  his  residuary 
legatee ;  Alderman  Francis  Sargeant,  Newport  White,  John  White, 
and  his  daughter  Rebecca  White,  he  nominated  his  executors. 

Benjamin  White,  the  testator,  died  in  1797^*  leaving  his  son, 
Finch  White,  and  his  three  daughters  him  surviving.  Finch 
White  died  in  the  year  1798,  without  issue,  leaving  the  defendant, 
his  widow,  Letitia  Stoney  (then  Letitia  White),  him  surviving. 

Rebecca  White,  one  of  the  testator's  daughters,  died  in  1820, 
intestate  and  unmamed ;  and  her  sister  Catherine  died  in  1886, 
likewise  unmarried,  having  previously  executed  a  will,  and  thereby 
bequeathed  to  her  nephew,  the  plaintiff,  a  sum  of  200Z.  in 
Government  stock. 

The  plaintiff  was  the  son  of  Frances  White,  the  fourth  daughter 
of  the  testator  Benjamin  White,  and  who  had  died  in  his  life-time. 
He  was  one  of  the  next  of  kin  of  the  said  Rebecca  and  Catherine, 
and  their  sole  personal  representative. 

The  only  defendant  was  Letitia  Stoney,  she  being  the  personal 
representative  of  her  husband  Finch  White,  and  having  also  taken 
out  letters  of  administration  de  honin  non  to  the  original  testator, 
Benjamin  White. 

The  bill  was  filed  to  raise  the  amount  of  the  legacies  bequeathed  [  U2  ] 
to  the  testator's  daughters,  Rebecca  and  Catherine.  On  the  part  of 
the  defendant  it  was  insisted,  that  the  legacies  were  only  to  vest  in 
the  said  Rebecca  and  Catherine  upon  their  marriage,  which  con- 
dition never  having  taken  place,  the  said  legacies  sank  into  the 
residue,  and  became  the  property  of  Finch  White,  the  residuary 
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vizK        legatee.    It  was  admitted  that  the  testator  left  a  large  personal 
stonet.      estate.    The  remaining  daughter,  Susannah  had  been  married,  and 
her  legacy  of  1,000Z.  paid. 

The  cause  was  heard  before  Lord  Plunket,  in  the  month  of  June, 
1841,  and  he  was  of  opinion,  that  the  legacies  were  vested,  and 
accordingly  made  a  decree  in  favour  of  the  plainti£f. 

The  defendant  presented  a  petition  of  rehearing,  which  now  came 

on  to  be  heard. 

♦  *  *  «  « 

[  343  ]  Mr.  Jonatlian  Henn,  Mr,  Brereton^  and  Mr.  Warren ^  for  the 

plaintiff. 

Mr.  Bennetty  Mr.  R.  Moore,  and  Mr.  WUliam  Lloyd,  for  the 
defendant. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the 
following  judgment :] 

Dec,  4.       The  Lord  Chancellor  : 

The  principle,  upon  which  courts  of  equity  act  in  the  inter- 
pretation of  wills,  is  well  established ;  it  is  to  effectuate  the  inten- 
tion, as  far  as  it  can  consistently  with  the  rules  of  law ;  wherever 
the  intention  is  sufficiently  expressed,  however  absurd  it  may  be, 
this  Court  is  bound  to  give  force  and  effect  to  it. 

Two  questions  arise  on  the  will  now  before  me ;  first,  what  was 
the  testator's  intention,  and  secondly,  how  far  is  that  opposed  by 
any  rule  of  law?  With  regard  to  the  first  question,  it  is  evident 
the  testator  intended  to  give  absolute  legacies  to  his  daughters,  with 
a  direction  for  the  postponement  of  their  payment  until  certain 
contingencies  should  happen ;  and  the  will  seems  to  be  one  of  great 
[  *344  ]  simplicity  and  ^easily  dealt  with,  until  the  cases,  which  bear  upon 
it,  come  to  be  considered.  It  has  been  fairly  admitted,  that  ho\(*- 
ever  ambiguous  the  expressions  as  to  interest  are,  it  was,  under  any 
circumstances,  payable  to  the  daughters  during  the  period,  which 
might  elapse  from  the  testator's  death  until  the  happening  of  the 
contingency;  and  that  such  was  the  testator's  intention  appears 
from  other  parts  of  the  will,  for  I  find,  when  giving  other  legacies, 
payable  within  six  months  after  his  death,  the  provisions  for  interest 
are  made  in  exactly  the  same  terms.  This,  however,  would  not  of 
itself,  perhaps,  have  been  sufficient,  for  as  the  testator  directs  the 
principal  and  interest  to  be  paid  at  the  same  time,  it  might  be 
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argued,  and  indeed  there  are  cases  both  ways,  that  the  payment  of  Vize 
interest  was  equally  postponed  with  the  principal,  and  that  there  stokby. 
was  no  resemblance  between  the  two  gifts.  But  the  intention  is 
also  evident  from  other  parts  of  the  will ;  for  instance,  he  gives  to 
each  of  his  daughters  ten  guineas,  which  he  expressly  says,  **  is 
exclusive  of  and  over  and  above  the  provision  hereinbefore  made  for 
them  respectively.'*  It  would  be  too  absurd  to  say  that  he  ever 
had  it  in  his  mind  that  this  small  sum  could  be  considered  a  satis* 
faction  for  the  legacies  themselves ;  it  is  plain  that  he  referred  to 
the  interest  payable  upon  them,  in  satisfaction  for  no  part  o!  which 
was  this  small  sum  given,  for  he  says  it  is  to  be  over  and  above  the 
provision  thereinbefore  made.  I  also  take  for  granted  that  the 
tee)tator*s  daughters  were  grown  up  :  I  perceive  he  appoints  one  of 
them  an  executrix.  I  think,  therefore,  that  the  term,  "  provision," 
as  used  in  that  clause,  coupled  with  the  directions  contained  in  a 
subsequent  part  of  the  will  as  to  their  residence  at  one  of  his  houses, 
until  marriage,  shows  such  a  general  intention  to  provide  for  their 
maintenance,  that  it  *was  properly  admitted  interest  was  payable  [  *S45  ] 
in  the  meantime. 

Here,  then,  is  a  case,  where  the  legacy  is  given  absolutely  in  the 
first  instance,  followed,  however,  by  a  direction,  that  the  said 
respective  sums  shall  be  paid  to  his  said  daughters  on  their  respec- 
tive days  of  marriage,  with  interest  to  be  computed  from  his  death 
till  the  same  shall  be  respectively  paid.  It  was  observed  by  Mr. 
Brereton,  and  it  is  not  unimportant  in  a  case  like  this,  that  there 
is  in  the  wording  of  this  direction,  as  to  the  payment  of  interest,  an 
absence  of  all  doubt  that  the  principal  is  not  at  some  time  to 
become  payable,  which  giVes  to  the  whole  this  character,  that  the 
testator  never  contemplated  that  the  legacies  were  not  payable  in 
any  event.  This,  however  it  may  be  an  indication  of  intention,  is 
not  conclusive,  and  I  must  look  to  the  whole  will  to  collect  the  real 
meaning.     I  am  now  speaking  independently  of  the  authorities. 

It  was  very  ingeniously  argued  by  the  defendant's  counsel,  that  the 
provisoes  with  regard  to  the  daughters'  marriages  formed  integral 
portions  of  the  bequests,  and  they  sought  by  thus  importing  these 
provisoes  into  the  bequests,  to  give  to  the  condition  of  marriage  a 
greater  importance ;  they  argued  that  the  intention  of  the  testator 
plainly  was  to  secure  a  proper  maintenance  for  the  daughters  ;  for 
this  purpose  he  gives  directions  as  to  their  residing  at  his  house, 
&c.,  and  having,  they  say,  this  still  in  view,  and  to  prevent  his 
small  fortune  from  being  uselessly  broken  in  upon,  even  in  the  event 
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vizB        of  marriage,  he  goes  ou  to  say,  that  if  his  daughter  shall  marry  a 
stonbt.      person,  who  will  secure  a  provision  for  her,  that  person  is  to  have 
the  legacy ;  but  on  the  contrary,  if  the  person  do  not  make  such 
[  *346  ]      provision,  ^either  before  or  after  the  marriage,   then  that  the 
husband  shall  not  receive  out  of  the  testator's  estate,  any  part  of  the 
portion,  but  the  same  shall  be  invested,  and  the  interest  alone  paid 
to  him ;  and  in  case  the  daughter  die  in  the  husband's  life-time, 
leaving  children,  they  are  to  have  it,  but  if  there  be  none  such, 
then  the  portion  is  to  go  over  to  the  testator's  surviving  daughters 
and  his  son.     This  argument,  though  ingenious,  I  cannot  assent  to ; 
there  are  many  parts  of  the  will,  with  which  it  appears  quite 
inconsistent ;  the  object  of  the  testator  throughout  that  proviso  was 
not  in  any  way  to  limit  the  daughter's  rights,  but  to  protect  her  and 
them  from  the  effect  of  an  improvident  marriage ;  besides,  there 
appears  to  be  much  in  those  directions,  which  would  rather  imply 
that  the  testator  considered  the  legacies  as  vested,  for  it  is  provided, 
that  in  case  she  survives  her  husband,  she  is  to  have  it  absolutely. 
Again,  there  is  the  gift  over  to  the  daughters  and  son ;  this,  as  it 
were,  residuary  gift  of  the  portion  includes  the  son,  and  when  taken 
in  connexion  with   the  general  residuary  gift  to  the  son  also 
contained  in  the  will,  proves  that  the  testator's  impression  was, 
that  he  had  taken  these  legacies  out  of  the  coiyus  of  his  estate,  and 
that  in  a  manner,  which  would  prevent  them  ever  falling  back  into 
it,  unless  he  so  directed.     The  testator  says,  ''  but  if  there  shall  be 
no  such  child  or  children  then  living,  to  the  survivor  or  survivors 
of  my  said  daughters,  and  my  said  only  son,  the  portion  or  portions 
of  such  daughter  or  daughters  so  dying  as  aforesaid,  to  be  equally 
divided  between  them,  if  no  child  or  children  then  living,  share  and 
share  alike :  and  the  share  and  shares  of  such  of  my  surviving 
daughter  or  daughters,  to  be  paid,  and  payable  to  her  and  them 
respectively,  at  such  times,  and  subject  to  such  restrictions  as  her 
or  their  original  portion  or  portions  is,  or  are  hereby  made  payable." 
[  347  ]  The  peculiarity  of  this  gift  over,  is  the  subjecting  the  surviving 

daughter's  shares  to  the  same  restrictions,  as  her  original  share 
was  subject  to.  There  appears  to  have  been  no  doubt  on  his  mind 
that,  save  by  the  operation  of  these  clauses  relative  to  the  disposi- 
tion  on  marriage,  the  legacies  were  payable ;  he  treats  them  more 
as  vested  than  contingent  legacies. 

It  has  been  remarked  that  there  is  no  gift  over  of  those  legacies, 
in  the  event  of  the  daughters  dying  unmarried,  and  then  it  was 
thrown  out,  that  that  is  a  reason  for  this  Court  treating  them  as 
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contingent ;  but  I  cannot  agree  to  that ;  on  the  contrary,  when  I  Vizb 
observe  that  the  testator  has  provided  for  many  events,  upon  which  stombt. 
the  legacies  are  to  go  over,  and  to  go  over  to,  amongst  others,  his 
son,  the  residuary  legatee,  I  am  forcibly  led  to  the  conclusion,  that 
the  testator  thought  that,  having  vested  the  gifts  absolutely  in  his 
daughters,  in  the  first  instance,  they  could  only  go  over  under  some 
further  gift  to  be  made  by  him. 

I  think  it  important  in  this  case  to  refer  to  other  legacies  in  the 
will,  and  by  the  dispositions  respecting  them  to  discover,  if  possible, 
what  was  running  in  the  testator's  mind  as  to  the  effect  of  his 
bequests.  On  looking  at  the  legacies  given  to  his  granddaughters, 
I  find  that  he  treats  them  as  I  have  before  said  of  those  given  to 
his  daughters,  as  portions  of  his  property,  which  he  had  severed 
from  the  residue.  He  gives  them  100/.  each,  and  in  case  either  of 
them  should  die  under  twenty-one,  then  the  legacy  of  the  grand- 
child so  dying  is  to  go  to  the  survivor.  So  stood  his  will  at  first, 
but  then  he  afterwards  introduced,  by  interlineation,  this  further 
limitation,  ''  but  if  both  my  said  grandchildren  shall  die  under 
the  said  age  of  twenty-one  years,  then  I  order  that  the  *said  two  [  *348  ] 
sums  of  100{.  shall  be  paid  to  my  said  son.  Finch  White,  his 
executors  or  administrators,"  showing  not  only  that  he  was  under 
the  impression  that  an  absolute  gift  had  taken  whatever  was  so 
given  out  of  the  residue,  but  that  he  was  aware  of  the  necessity  of 
providing  against  certain  events,  in  which  the  children  would  other- 
wise absolutely  take  the  sums,  contrary  to  his  intention.  Does  he 
show  a  similar  precaution  with  regard  to  his  daughters?  No ;  because 
it  was  his  intention  to  give  the  legacies  absolutely  to  his  daughters, 
but  at  the  same  time,  by  this  proviso  of  non-payment  till  marriage, 
to  enable  his  executors  to  provide  against  improvident  marriages. 

As  I  am  bound  to  look  at  the  whole  of  the  will,  to  collect  the 
testator's  intention,  the  result  is,  that  in  my  opinion  the  testator's 
intention  was  to  give  to  his  daughters  a  vested  interest  in  their 
legacies,  to  be  controlled,  in  the  event  of  their  marriages,  in  the 
manner  pointed  out  by  the  will.  He  has  done  no  more  than  what 
is  usually  done  with  regard  to  real  estate,  carefully  provided  that 
the  daughters  should  be  amply  provided  for  out  of  it.  He  gives 
them  their  portion,  and  then  directs  how  that  portion  is  to  be  settled 
upon  them,  in  the  event  of  their  marriage. 

The  only  question  which  remains  is,  does  the  law  permit  me  to 
decide  according  to  this  intention  ?    Scott  v.  Bargeman  (i)  does  not 

(1)  2  P.  Wme.  69;  2  Eq.  Ca,  Abr.  542. 
B.R. — VOL.  LVUI.  19 
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VizE        appear  to  me  to  apply  to  a  case  like  the  present ;  that  was  a  gift 

stonet.      over,  if  three  daughters  died  before  their  legacies  were  paid,  and  the 

.     question  was,  whether  two  of  the  daughters  having  died,  the  Court 

would  imply  a  gift  by  survivorship  to  the  third  ?    And  it  was  held, 

[  •S^Q  ]  that  the  "surviving  daughter  should  take,  inasmuch  as  the  gift 
over  could  not  take  effect,  unless  the  three  had  died,  and  that  the 
portion  did  not  vest  absolutely  in  any  of  the  three  under  age. 
That  case  was  followed  in  Skey  v.  Barnes  (i),  and  is  now  an 
authority,  though  it  has  been  commented  upon. 

The  cases  of  Atkins  v.  Hiccocks{2)  and  Elton  v.  Elton  (s)^  are 
clear  authorities,  that  a  mere  gift  to  a  person  on  marriage  is 
contingent,  and  not  vested.  Lord  Habdwicke,  in  Atkins  v. 
Hiccocks,  expresses  himself  most  distinctly  upon  the  point.  He 
says  it  is  not  a  vested  legacy,  and  puts  the  event  of  marriage  in 
contradistinction  to  the  common  case  of  a  legacy,  to  be  paid  at 
twenty-one,  and  unquestionably  there  is  a  very  intelligible  difference 
between  the  two  cases  ;  for  if  I  give  my  son  5,000/.  at  twenty-one, 
my  meaning  is,  that  if  my  son  live  until  that  age,  payment  is  to  be 
made  to  him  ;  I  postpone  payment  solely  during  his  minority ;  but 
I  know  the  time  at  which  my  son,  had  he  lived,  would  have  attained 
that  age,  and  become  entitled  to  his  legacy  ;  but  it  is  different  with 
a  condition  like  marriage,  you  cannot  predicate  of  it,  as  you  can  of 
the  other  event ;  you  cannot  say,  that  had  he  lived,  he  would  have 
married.  All  the  cases  cited  on  the  other  side  are  cases  of  payment 
to  be  made  on  marriage,  or  twenty-one,  (except  the  case  of  Booth  v. 
Booth  (4) ) ;  they  are  easily  distinguishable  from  Atkins  v.  Hiccocks 
and  Elton  v.  Elton,  and  from  the  present.  In  those  cases  one  certain 
alternative  exists,  which  enables  the  Court  to  measure  the  gift. 
In  holding  the  legacies  in  this  case  vested,  I  have  no  intention, 

[•350]  if  I  could,  to  overrule  the  decisions  of  Lord  *Hardwicke.  The 
view  which  I  take  of  the  present  will  leaves  his  authority  anim> 
peached.  I  quite  agree  with  the  observations  made  by  Lord 
Alvanley,  in  Booth  v.  Booth,  on  those  cases  of  Atkins  v.  Hiccocks 
and  Elton  v.  Elton,  that  they  depended  on  the  words  creating  the 
contingency,  and  the  fact,  that  the  contingency  ran  throughout  the 
whole  gift ;  both  were  cases  of  a  condition  absolutely  precedent, 
rendering  it  necessary  that  the  legatee  should  bring  himself  into 
the  circumstances  specified,  before*  he  became  entitled.  There 
is  no  doubt  now  as  to  the  authority  of  those  cases;  they  must 

(1)  17  R.  R.  91  (3  Mer.  335).  (3)  3  Atk.  504. 

(2)  1  Atk.  500.  (4)  4  R.  R.  235  (4  Ves.  399), 
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be  considered  as   well  decided,  and  I  am  willing  to  take   Lord         Vizb 
Hardwickb's  observations   with   all   the   authority,   to  which,  as      stoney. 
coming  from  so  great  a  Judge,  they  are  entitled. 

Suppose  a  legacy  is  given  to  a  son,  if  he  attain  twenty-one,  or  to 
a  daughter  at  that  age  or  marriage,  it  is  contingent ;  it  cannot  be 
more  or  less  contingent;  the  law  recognizes  nothing  between  a 
contingent  and  a  vested  legacy.  All  that  can  be  said  is,  that  the 
Court  may  deal  with  some  contingencies  with  greater  facility,  than 
with  others.  Now,  if  you  annex  to  this  contingent  gift  interest  in 
the  meantime,  it  is  established  by  abundant  authority,  that  interest 
so  given  dispenses  with  the  contingency  ;  though  it  still  sounds  in 
contingency,  it  cannot  so  operate ;  the  interest  is  considered  as  in 
lieu  of,  and  an  acknowledgment  for,  the  capital,  and  when  the 
testator  gives  interest  in  the  meantime,  this  Court  always  seizes 
upon  that  circumstance  as  a  proof,  that  he  intended  the  legacy 
should  at  some  time  be  payable.  If,  therefore,  it  appears  that  the 
testator  did  not  intend  that  these  words  should  operate  as  a  contin- 
gency, the  Court  will  not  hold  them  to  be  so.  Is  there  anything 
then  so  peculiar  in  the  case  before  me,  or  of  a  contingency  upon 
♦marriage  generally,  to  prevent  my  applying  this  principle  to  such  [  *35i  ] 
a  case'?  It  cannot  be  said  that  a  testator  could  not  do  this  by 
express  terras.  Suppose  the  testator  here  had  said,  that  his 
daughters  should  have  vested  interests  in  their  respective  legacies 
on  his  death,  the  effect  would  be,  that  they  would  have  taken  their 
legacies  absolutely,  liable  of  course  to  have  that  interest  cut  down 
by  those  subsequent  clauses,  as  to  the  provisions  to  be  made  by 
their  husbands.  Such  being  the  case,  what  can  be  the  difference  in 
operation,  where  interest  in  the  meantime  is  given,  betw^een  cases 
of  gifts  on  marriage,  and  gifts  at  twenty-one  ?  Upon  principle  I 
can  see  none  ;  and  as  the  testator  has  shown  throughout  his  will  a 
plain  intention  that  these  legacies  should  carry  interest  in  the 
meantime,  although  he  has  not  expressed  it  in  words,  I,  without 
breaking  in  upon  any  decided  case,  can  and  intend  to  hold  the 
legacies  vested.  In  doing  so,  I  wish  it  to  be  distinctly  understood, 
that  I  do  not  rest  my  decision  on  the  authority  of  Booth  v.  Booth  (i). 
Lord  Alvanley  expressly  put  that  case  on  the  ground  of  its  being  a 
gift  of  a  residue,  and  it  could  not,  therefore,  be  relied  upon  by  me 
as  an  authority  for  my  decision  here ;  but  I  can,  and  do  make  use 
of  that  case,  to  this  extent,  that  marriage,  though  differing 
materially,  as  I  have  admitted,  from  a  contingency  depending  on  a 

(1)  4  R.  R  235  (4  Ves.  399). 
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vizE  legatee  attaining  twenty-one,  will  not  prevent  a  legacy,  which  is 
stomet.  payable  upon  that  event,  from  being  vested,  if,  apon  the  whole 
instrument,  it  appears  that  the  testator  intended  it  should  be  vested. 
What  did  Lord  Alvanley  do  in  that  case?  The  case  was  this;  a 
residuary  bequest  to  trustees,  to  pay  the  dividends  equally  between 
testator*s  grandnieces,  till  their  respective  marriages,  and  imme- 
[  *B52  ]  diately  after  their  marriage,  *to  assign  and  transfer  their  respective 
moieties  to  them.  One  of  the  grandnieces,  being  unmarried,  applied 
for  her  share,  and  Lord  Alyanlbt  held  it  to  be  vested,  although  he 
declined  to  part  with  it,  but  directed  the  interest  and  dividends  of 
her  moiety  to  be  paid  to  her,  with  liberty  to  apply  in  case  of  her 
marriage,  or  her  death  before  marriage. 

It  has  been  said  in  the  course  of  the  argument,  what  would  have 
been  the  testator's  answer,  had  he  been  asked  which  he  intended, 
the  daughter's  creditors  or  his  son  to  have  this  money?  But  I 
ask,  what  would  have  been  his  answer,  had  he  been  asked  these 
questions :  In  whom  do  you  wish  to  place  the  power  of  disposing 
of  this  sum?  Will  you  allow  your  son,  who  may  never  enjoy  it  in 
possession,  to  dispose  of  it?  or  do  you  wish  that  your  daughter,  for 
whose  maintenance  it  was  given,  should  have  that  power  in  case 
she  should  have  no  family  ?  In  my  opinion,  this  view  of  the  case 
breaks  in  upon  no  authority  ;  it  is  not  my  wish  to  do  so.  On  the 
contrary,  meaning  to  follow  the  settled  rules  of  the  Court,  and 
intending  neither  to  infringe  upon,  nor  to  interfere  with  Lord 
Hardwicke*s  decisions,  not  desiring,  however,  any  authority  to 
guide  me,  but  looking  at  the  plain  intention  of  the  testator,  and 
using  the  case  of  Booth  v.  Booth  only,  as  far  as  I  have  alreadj^ 
stated,  I  should  feel  no  difficulty,  if  it  were  necessary,  to  make  a 
precedent.  But  I  am  only  called  upon  to  affirm  the  decree  of  mj- 
noble  and  learned  predecessor,  which  I  unhesitatingly  do,  but 
without  costs,  as  the  question  was  one  of  great  difficulty. 


1842.  ATTORN EY-GENERAL  v.   DRUMMOND. 

'^"27^28.^^*'  (1  Dr.  &  War.  353—400.) 

[  8ii3"i  [Fon  the  report  of  this  case  on  appeal  to  the  House  of  Lords, 

under  the  title  of  I>vvmmond  v.  Atioiiteif-Oeneral,  see  2  H.  L,  C. 

837.] 
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CREED  V.  CREED.  i8*i. 

(I  Dr.  &  War.  416-429.)  JL.' 

[Reversed  on  appeal  to  the  House  of  Lords,  as  reported  in  11        t   ^^  J 
CI.  &  Fin.  491.] 


HARDING  V.  GRADY.  i84i. 

Dm.  13. 
(1  Dr.  &  War.  430—439;  S.  C.  4  Ir.  Eq.  R.  371.)  

A  testator  by  his  will,  which  was  confiaed  exclusively  to  i-eal  estate,  after  *  ^gTjoDpvT 
devising  the  same  among  the  several  members  of  his  family,  concluded  by  l,o. 

*'  desiring  that  all  his  just  debts  should  be  paid  as  soon  as  convenient  after         r  43Q  -1 
his  decease : "  Held  that  under  this  will,  the  debts  of  the  testator  were 
charged  generally  upon  his  real  estate. 

Whenever  debts  are  directed  to  be  paid,  they  become  a  primary  charge 
on  the  fund,  out  of  which  they  are  so  directed  to  be  paid,  unless  there  is 
something  in  the  will  to  confine  the  generality  of  the  charge. 

The  bill  in  this  case  was  filed  by  the  plaintiflfs,  William  Harding 
and  Margaret  his  wife,  for  the  purpose  of  recovering  out  of  the 
assets  of  Henry  Grove  Grady,  a  sum  of  900Z.  Government  stock  1 
which  had  come  to  the  hands  of  Grady,  as  the  surviving  executor 
of  Sampson  Carter.  This  sum,  which  was  the  portion  of  the 
plaintiff,  Margaret,  on  the  occasion  of  her  first  marriage  in  1808, 
and  was  the  subject  of  settlement,  was  retained,  however,  by  her 
father,  Sampson  Garter,  and  upon  his  death  became  vested  in  his 
executors,  Maria  Carter,  and  Henry  Grove  Grady.  In  1823,  Henry 
Grove  Grady,  having  survived  his  co-executrix,  sold  out  the  entire 
of  the  said  stock,  and  converted  same  to  his  own  use.  Henry  Grove 
Grady  died  on  the  21st  of  February,  1838,  and  the  breach  of  trust 
having  been  fully  established,  the  only  question  in  the  cause  was, 
whether  upon  the  true  construction  of  Grady's  will,  his  real  estate 
was  charged  with  his  debts. 

This  will,  which  bore  date  on  the  1st  of  July,  1822,  and  was  duly 
executed  and  attested  for  conveying  real  estates,  was  in  these 
words:  "  I,  Henry  Grove  Grady,  of,  &c.,  do  make  this  my  last  will 
and  testament,  hereby  revoking  all  former  wills  by  me  heretofore 
made.  I  direct,  according  to  the  power  in  my  marriage  settlement, 
that  the  lands  of  Raheen  and  Keeloges  shall  go  to  my  eldest  son, 
Thomas,  pursuant  to  the  limitations  in  my  said  settlement,  and  to 
his  heirs  and  assigns.  I  devise  to  my  second  son,  Henry,  and  his 
heirs  and  assigns,  150L  a  year,  to  be  issuing  and  payable  out  of  the 
lands  of  Graffin  and  Clehile»  purchased  by  me ;  and  I  leave  and 
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Haruiko  bequeath  the  rest  and  residue  of  said  lands  *to  my  eldest  son, 
GiiADY.  Thomas,  his  heirs  and  assigns,  subject  to  the  payment  of  4,000/., 
[  '^31  ]  to  be  equally  divided  amongst  all  my  other  children,  in  addition  to 
the  2,0002.  already  charged  for  them  on  my  settled  lands  of  Baheen 
and  Keeloges ;  and  as  my  dear  and  faithful  wife  has  already  an 
ample  jointure  settled  on  her,  I  leave  her  a  legacy  of  lOOZ.,  charge- 
able on  GrafSn  and  Clehile  as  a  token  of  my  regard,  esteem,  and 
affection ;  and  I  desire  that  all  my  just  debts  be  paid  as  soon  as 
convenient  after  my  decease." 

There  was  not  any  executor  named  in  the  will,  nor  was  there  any 
disposition  of  the  personal  estate  of  the  testator.  In  the  month  of 
April,  1837,  administration  cum  tesknnento  annexo  was  granted  to 
the  testator's  son,  Standish  Grove  Grady. 

The  cause  had  been  heard  by  Lord  Plunket  in  Trinity  Term, 
1841,  on  which  occasion  his  Lordship  was  pleased  to  declare,  that 
the  said  sum  of  9002.  together  with  all  the  interest  due  thereon,  was 
well  charged  on  the  real  and  freehold  unsettled  estate,  of  which  the 
said  Henry  Grove  Grady  died  seised,  in  priority  to  the  sum  of  4,000/. 
by  his  will  charged  thereon  for  his  younger  children,  and  to  the 
claims  of  the  other  devisees  and  legatees  under  said  will,  but 
without  prejudice  to  the  annuity  of  150i.  by  the  said  will  devised  to 
his  second  son,  Henry  Grove  Grady. 

In  the  month  of  September,  1841,  the  defendant,  Augustus  G. 
Grady,  one  of  the  younger  children,  petitioned  that  the  cause  might 
be  reheard,  alleging  that  the  decree  was  erroneous,  so  far  as  it 
declared  that  the  said  simple  contract  debt  of  900/.,  was  a  charge 
upon  said  lands  prior  to  the  charge  of  4,000/.  A  petition  of 
[  *^32  ]  rehearing  was  also  presented  *on  the  part  of  the  plaintiffs, 
complaining  that  the  decree  had  not  gone  far  enough,  but  ought  to 
have  declared  that  the  said  debt  was  a  charge  not  only  prior  to  the 
4,000/.  for  the  younger  children,  but  also  to  the  annuity  of  150/.  to 
Henry  Grady. 

Mr.Serjt.  Warren,  Mr.  T.  B.  C.  Smith  and  Mr.  William  Smith, 
for  the  plaintiff.     ♦     *     * 

[  433]  Mr.  Scrjt.  (ireotc,  Mr.  Scott,  and  Mr.  Wall,  for  the  defendants. 

[It  is  unnecessary  now  to  refer  to  the  decisions  prior  to  Clifiord  v. 
Lewis  (1)  which  were  cited  by  counsel.] 

(1)  22  11.  R.  228  (6  Mttdd.  33). 
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Thb  Lord  Chancellor:  Habdinq 

r. 

The  law  upon  the  point  now  under  consideration  has  by  late  Grady. 
decisions  been  much  enlarged.  The  old  cases,  of  which  many  are  ^  *^*  ^ 
to  be  found  in  the  books,  are  almost  all  cases  of  *residue.  They  [  **^^  ] 
turn  on  its  being  a  charge  by  implication  ;  for  instance,  a  direction 
to  pay  the  debts,  followed  by  a  gift  of  the  residue  to  A.,  showed 
that  the  debts  were  to  be  first  paid,  and  therefore  they  were  a  clear 
charge  upon  the  property  given  to  A.  The  case  of  Powell  v.  Robins  (i) 
establishes  a  different  point,  that  where  a  person  is  directed  to  pay 
the  debts,  all  the  property  given  to  him  by  the  will  shall  be  liable 
to  them.  There  the  real  estate  was  not  devised  to  the  executors, 
who  were  directed  to  pay  the  debts,  but  to  another :  Sir  William 
Grant  laid  down  the  doctrine  clearly,  and  in  a  later  case  (not  I 
believe  reported),  in  which  a  copyhold  estate  was  devised  to  a 
person,  who  in  the  early  part  of  the  will  was  directed  to  pay  the 
debts,  the  same  learned  Judge  decided  in  favour  of  the  charge,  and 
said  I  hat  the  point  was  ruled  by  the  case  of  Powell  v.  Robins. 

In  all  the  cases,  to  which  I  have  just  referred,  down  to  the  case 
of  Clifford  v.  Ijewis  (2),  some  such  expressions  as  **  first,"  or  **  in  the 
first  instance,"  occur,  and  the  decisions  were  mainly  grounded  on 
such  or  similar  expressions ;  the  Courts  being  of  opinion,  that 
although  the  will  contained  no  express  charge  on  the  real  estate, 
yet  the  testator,  by  directing  that  in  the  first  instance  his  debts 
should  be  paid,  indicated  an  intention  that  that  primary  object 
should  override  all  subsequent  devises  and  bequests.  In  Clifford  v. 
Lewis  that  principle  was  carried  further,  for  there,  though  no  such 
expressions  occurred,  the  Vice-Chancellor  held  the  lands  subse- 
quently devised  charged  with  the  debts.  In  that  case,  the  testator, 
in  the  introductory  part  of  his  will,  used  the  expressions,  **I  will 
and  direct  that  my  just  debts,  funeral  *and  testamentary  expenses,  [  •436  ] 
be  paid  and  satisfied ;  "  and  the  Vice-Chancellor,  in  his  judgment, 
says,  **  the  testator  has  in  fact,  in  the  first  place,  directed  his  debts 
to  be  paid,  and  I  cannot  attribute  to  him  a  different  intention, 
because  in  the  form  of  expression  he  has  not  remarked  that  it  was 
in  the  first  place."  That  case  was  considered  to  go  a  great  way ; 
but  it  has  ever  since  been  followed,  and  I  take  it  to  be  a  binding 
authority,  and  one,  which  will  assist  me  in  fulfilling  the  desire 
expressed  by  this  testator  of  having  his  debts  paid. 

It  was  said  by  the  defendant's  counsel,  who  argued  very  ably 
against  the  debts  being  by  this  expression  thrown  upon  the  real 

(1)  7  Vet}.  209.  (2)  22  £.  B.  228  (6  Madd.  33). 
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Hasohco  estates,  that  it  was  hard,  the  expression  of  a  very  proper  desire  on 
Grady.  ^^^  V^^^  of  this  testator  should  be  made  the  means  of  sweeping 
away  every  thing  from  his  family  ;  but  I  can  only  say,  that  if  it  was 
proper  on  the  testator's  part  to  make  the  direction,  it  is  more 
proper  for  me,  if  by  law  I  can,  to  carry  it  into  effect.  If  the 
direction  was  an  empty  sound,  it  would  be  worth  little,  but  if  I  can 
give  it  effect,  it  will  appear  to  have  been  the  sincere  desire  of  the 
testator,  honestly  to  pay  his  debts,  and  to  be  just  before  he  was 
generous. 

There  is  no  case  like  this,  in  which  you  find  the  dispositions  first, 
and  the  direction  to  pay  the  debts  last;  but  as  in  this  case,  the 
direction  is  placed  in  this  position,  the  Court,  in  order  to  establish 
a  charge  upon  the  real  estate,  must  find  something  upon  the  face  of 
the  will  which  indicates  such  an  intention  ;  although,  according  to 
a  note  which  I  have  of  a  case  before  Sir  William  Grant  in  February, 
1808,  he  said,  that  almost  any  direction  in  a  will  amounted  to  a 
charge  uiK)n  real  estate. 
[  437  J  The  frame  of  the  will  is  this.      The  testator  had  two  real  estates, 

one  in  settlement  and  the  other  not,  and  after  having  confirmed  the 
settlement  of  tlie  former  estate  (which  was  charged  with  2,000i.  for 
younger  children),  upon  his  eldest  son,  he  devises  an  annuity  of 
160/.  per  annum  to  his  second  son,  Henry,  and  his  heirs,  to  be 
issuing  out  of  his  unsettled  estate ;  and  the  rest  and  residue  of  said 
unsettled  estate  he  also  gave  to  his  eldest  son,  charged,  however, 
with  a  sum  of  4,000/.  for  his  younger  children  ;  and  in  a  subsequent 
part  of  the  will  I  find  a  legacy  of  100/.  given  to  his  wife,  charged 
likewise  upon  tlie  unsettled  estate.  In  stating  the  frame  of  this 
will,  I  am  easily  led  to  the  frame  of  reasoning  which  induced  my 
noble  and  learned  predecessor  to  confine  the  charge  of  debts  to  the 
residue ;  but  I  cannot  think  that  the  will,  considered  as  a  whole, 
justified  that  conclusion.  It  will  be  observed,  that  the  legacy  to  the 
wife  follows  the  charge  for  the  younger  children.  Now  this  legacy 
is  generally  charged  upon  the  unsettled  estates,  and  would  come  in 
competition  with,  and  could  not  be  postponed  to,  the  150/.  per 
annum  given  to  the  second  son.  Such  being  the  case  there  could 
not  be  any  fair  reason  for  postponing  the  charge  of  debts,  even  if  it 
were  decided  on  the  mere  ground  of  those  words  "  rest  and  residue  *' 
having  been  used  in  connexion  with  the  annuity  of  150/. 

When  I  find  that  upon  the  face  of  this  will  there  is  no  reference 
to  personalty,  no  appointment  even  of  an  executor,  I  am  bound  to 
consider  this  is  a  will  confined  exclusively  to  real  estate,  and  there 
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i8  nothing  strange  in  this ;  for  it  formerly  was  very  mach  the  custom  Harding 
to  make  two  wills,  one  of  realty,  the  other  of  personalty.  Well,  gradv. 
then,  finding  this  to  be  the  case,  I  am  to  deal  with  the  will  as  such  ; 
and  if  so,  must  I  not  hold  that  all  the  expressions  contained  in  *this  [  *438  ] 
will  have  reference  to  the  only  property  disposed  of  by  the  instru- 
ment ?  Now  a  direction  to  pay  debts  may  amount  to  a  charge  of 
them,  and  here  I  think  the  direction  has  that  operation.  If  this 
testator  had  any  personal  estate  he  must  have  disposed  of  it  by 
another  instrument,  and  then  these  words  can  have  no  meaning 
save  that,  which  I  have  attributed  to  them ;  and  if  he  had  not, 
should  I  not  be  doing  a  great  injustice  to  his  memory,  were  I  to 
confine  this  expression  of  an  honest  desire  to  personal  property,  of 
which  the  testator  knew  he  had  none  ?  But  let  us  see  if  the  instru- 
ment will  bear  the  construction,  which  I  am  giving  to  it.  Suppose 
the  gifts  of  4,000/.  to  the  children,  and  the  1002.  to  the  widow,  be 
read  in  a  parenthesis,  the  will  would  run  thus :  I  give  to  my  second 
son,  Henry,  150/.  per  year,  to  be  issuing  and  payable  out  of  Graffin 
and  Clehile,  and  I  leave  and  bequeath  the  rest  and  residue  of  the 
said  lands  to  my  eldest  son,  his  heirs  and  assigns,  and  I  desire  all 
my  just  debts  be  paid  as  soon  as  convenient  after  my  decease.  That 
reading  would  compel  me  to  say,  that  he  did  charge  the  debts  upon 
the  unsettled  lands ;  and  the  absence  of  any  mention  as  to  personal 
estate,  coupled  with  the  use  of  the  copulative  conjunction  **  and," 
leads  me  to  the  opinion  that  such  is  the  true  construction  of  the 
will.  In  coming  to  this  conclusion  I  feel  by  no  means  confident  in 
my  own  judgment;  the  case  is  far  from  being  free  from  doubt.  I 
cannot,  however  confine  the  charge,  and,  therefore,  if  I  maintain 
the  charge,  I  must  so  far  alter  the  decree.  Wherever  debts  are 
directed  to  be  paid,  they  become  a  primary  charge  on  the  fund,  out 
of  which  they  are  so  directed  to  be  paid,  unless  th^re  be  something 
in  the  will  to  confine  the  generality  of  the  charge. 

As  I  said  before  this  is  a  case  of  very  considerable  difiSculty,  *and  [  *439  ] 
in  so  deciding,  though  I  go  further,  perhaps,  than  any  other  case,  I 
beg  it  to  be  understood,  that  I  do  not  intend  to  lay  down  any 
general  rule,  or  attempt  to  go  beyond  the  principles  established  by 
my  predecessors.  My  intention  is  not  to  go  one  step  further  than 
principle  warrants  me,  in  collecting  the  intention  of  this  testator  to 
make  a  general  charge  for  the  payment  of  his  debts  on  his  unsettled 
estate. 
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1841. 
2>w.  16,17,18. 

Sir  Edward 

SUODEN, 

L.C. 
[  469  ] 


[487] 


THOMPSON   V.   SIMPSON. 

(1  Dr.  &  War.  459—488.) 

Where  a  party  has  a  right  to  appoint  an  estate  to  one  of  his  children,  and 
that  child  joins  his  father  in  a  settlement  of  the  estate  upon  his  children, 
although  the  grandchildren,  thus  provided  for,  are  not  the  objects  of  the 
power,  yet  the  Court  holds  such  a  dealing  as  an  appointment  of  the  estate 
to  the  child,  and  then  a  disposition  of  it  by  him  in  favour  of  the  grand- 
children. 

[In  the  course  of  his  judgment  in  this  case  the  Lord  Chan- 
cellor made  the  following  observation,  which  is  now  settled  law  :] 

If  I  have  a  right  to  appoint  an  estate  to  one  of  my  children, 
and  that  child  joins  with  me  in  a  settlement  of  the  estate  upon  his 
children,  although  the  grandchildren,  who  may  be  thus  provided  for, 
were  not  the  objects  of  the  power,  yet,  the  child  joining  with  me  in 
that  instrument,  the  Court  would  consider  this  as  an  appointment 
of  the  estate  to  the  child,  and  then  a  disposition  of  it  by  him  in 
favour  of  the  grandchildren,  although  not  objects  of  the  power  ;  this 
has  been  frequently  recognized,  and  rests  upon  clear  principles  of 
equity. 


1840. 

Ai^ril  22,  23, 

28. 

Lord 

Plunket, 

L.C. 

1841. 
JJtc  6,  13. 

Sir  Edward 

SUQDKN, 

L.C. 
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The  COMMISSIONEESof  CHARITABLE  DONATIONS 

AND  BEQUESTS  V.  COTTER  (1). 

(1  Dr.  &  War.  498—500 ;  afiFg.  2  Dr.  &  Wal.  615 ;  2  Jr.  Eq.  R,  196.) 

By  articles  of  agreement  it  was  provided  that  the  interest  of  a  fund, 
which  was  vested  in  trustees,  should  be  paid  to  Lady  C.  for  her  life,  and 
after  her  death,  the  principal  to  go  amongst  the  then  unmarried  children  of 
herself  and  her  husband,  as  the  husband  should  by  deed  or  will  appoint; 
and  in  default  of  appointment  equally  among  the  children  who  should  be 
living  at  the  death  of  the  husband.  The  fund  was  invested  in  lands, 
pursuant  to  a  trust  in  the  articles  contained,  and  the  testator  by  his  will 
appointed  the  lands  among  his  four  sons  as  follows:  A.  to  John,  B.  to 
George,  C.  to  Henry,  D.  to  Nelson,  to  go  to  them  immediately,  from  and 
after  the  decease  of  Lady  C.  with  a  clause  of  survivorship  among  the 
brothei-s,  if  any  of  them  should  die  before  they  became  respectively 
entitled  thereto.  The  testator  by  two  subsequent  deeds  of  appointment 
irrevocably  appointed  A.  to  John  and  C.  (before  given  to  Henry)  to  George, 
and  by  a  codicil  (in  which  these  two  deeds  were  recited)  he  revoked  tlie 
appointment  of  C.  to  his  son  Henr}*  in  the  will  contained,  and  instead 
thereof  appointed  to  him  B.  Henry  died  after  the  testator,  but  before  the 
death  of  Lady  C,  having  by  his  will  devised  the  lands  of  B.  upon  certain 
charitable  trusts  :  Held,  that  ujion  the  true  construction  of  the  will  of  the 
testator,  the  lands  of  B.  were  to  be  considered  as  vested  when  Henry  maile 
his  will ;  the  death  of  the  sons  there  ijrovided  for  meaning  a  death  in  the 


(1)  Distinguished  by  Bacon,  V.-C, 
//*  re  Noyes  (1885)  31  Ch.  D.  75,  o6 
L.   J.   Ch.    114,   and    questioned    by 


Joyce,  J.,  In  re  Mauuder  [1902]  W.  N 
p.  159,  71  L.  J.  Ch.  815.— O.  A.  S. 
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life-time  of  the  testator,  and  not  of  the  tenant  for  life,  Lady  C,  and  that  Commis- 

the  gift  over  was  only  to  take  effect  in  that  event.  signers  of 

Where  a  suit  is  rendered  necessary  by  any  difficulty  in  the  construction  y  ^?^^^^^^ 

of  the  will,  the  costs  of  the  suit  are  payable  out  of  the  estate,  the  testator  Bequests 

having  himself  created  the  difficulty.  r. 

Cotter. 

This  case  came  before  the  Court  upon  a  petition  of  rehearing, 
presented  by  the  defendant,  Cotter,  against  the  decree  pronounced 
by  Lord  Plunket,  in  the  month  of  April,  1840. 

The  case  at  the  original  hearing,  the  articles  of  1811,  and  the  will 
and  codicil  of  Sir  James  Cotter,  upon  which  the  questions  in  the 
cause  arose,  will  be  found  fully  stated  in  the  second  volume  of 
Messrs.  Drury  &  Walsh's  Reports  [at  p.  615,  as  follows] : 

In  the  month  of  October,  in  the  year  1811,  certain  articles  were         ih40. 
executed,  wherein  after  reciting,  that  it  was  resolved  at  a  meeting  -  2i)r.&Wal. 
of  the  friends  of  Sir  James  Cotter,  that  in  consequence  of  the         ^^°J 
stopping  of  the  bank  of  Sir  James  Cotter  &  Co.,  certain  sums 
should  be  raised  for  the  support  and  provision  of  the  family  of  the 
said  Sir  James,  exempt  from  the  claims  of  the  creditors;  it  was 
witnessed  that  the  said  monies  should  be  vested  in  trustees,  in 
trust  to  pay  the  interest  thereof  to  Isabella  Lady  Cotter  (the  wife  of 
Sir  James),  during  her  life,  upon  her  separate  receipt;  and  as  to 
the  principal,  in  trust  for  such  of  the  children  then  unmarried  of 
the  said  Sir  James  and  Lady  Cotter,  as  the  said  Sir  James  should 
by  any  deed  by  him  to  be  executed,  or  by  his  last  will,  appoint ;  and 
in  default  of  appointment,  in  trust  for  such  of  the  children  of  the  said 
Sir  James  Cotter,  and  Isabella,  his  wife,  as  should  be  living  at  the 
death  of  Sir  "^ James,  to  be  paid  to  them   in   equal   shares   and       [  *6]6  ] 
proportions.     And  by  the  said  articles,  the  trustees  were  empowered 
to  lay  out  and  invest  the  said  monies  in  the  purchase  of  lands,  and 
stand  possessed  thereof,  upon  the  trusts  hereinbefore  mentioned. 

In  pursuance  of  this  power,  the  trustees  accordingly  invested 
part  of  the  trust  fund  in  the  purchase  of  certain  parts  of  the  lands 
of  Knockbrack,  denominated  Knuttery,  BallygriflSn,  Gneeve,  and 
Gurtaneelig ;  and  a  conveyance  of  these  lands  was  made  to  Sir 
John  Franks,  one  of  the  trustees,  upon  the  trusts  aforesaid. 

On  the  28th  of  January,  1828,  Sir  James  Cotter  made  his  will, 
and  after  reciting  the  articles  of  October,  1811,  and  the  purchased 
lands,  he  under  and  by  virtue  of  the  power  of  appointment  in  the 
said  articles  contained,  directed,  and  appointed,  that  the  said  lands 
of  Knockbrack,  and  its  subdenominatious,  should  from  and  after 
the  decease  of  his  said  wife,  go  to  and  be  divided  amongst  his  sons 


800  1840.    CH.  (IR.)     2  DR.  &  WAL.  616—618.  :r.r. 

CoMHis-      following,  in  the  shares  and  proportions  thereinafter  mentioned ; 
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Charitable  tihat  is  to  say,  that  part  called  BallygriflSn,  to  his  second  son  John 

^BQUBSTs^    Rogerson,   his    heirs    and    assigns    for    ever ;    that    part   called 

«•  Gurtaneelig,  to  his  third  son  George  Edmund,  his  heirs  and  assigns 

vOTT  IS  R» 

for  ever ;  that  part  called  Knuttery,  to  his  fifth  son  Henry  Johnson, 
his  heirs  and  assigns  for  ever ;  and  that  part  called  Gneeve,  to  his 
sixth  son  Nelson  Kearney,  his  heirs  and  assigns  for  ever ;  and  the 
said  testator  declared  *^  that  such  respective  parts  of  said  lands, 
should  be  the  shares  and  proportions  of  each  of  his  said  sons 
respectively  of  and  in  the  said  trust  funds  so  vested  as  aforesaid  in 
the  said  trustees,  and  should  go  to  them  immediately  after  the 

[  *617  ]  decease  *of  his  said  wife  ;  and  in  case  of  the  death  of  any  or  either 
of  his  said  younger  sons,  before  he  or  they  should  be  respectively 
entitled  thereto,''  the  testator  directed,  that ''  then  the  part  or  share 
of  him  or  them  so  dying  should  go  to  and  be  divided  amongst  the 
survivors  of  them  equally  share  and  share  alike." 

Subsequently  to  the  date  of  this  will,  the  testator  on  the  marriage 
of  his  son  George  Edmund  Cotter,  resolved  to  change  the  disposi- 
tion of  the  lands  which  he  had  made ;  and  accordingly  by  deed  of 
appointment  of  the  9tli  of  April,  1828,  and  made  between  the  said 
Sir  James  Cotter  of  the  one  part,  and  the  said  George  Edmund 
Cotter  of  the  other  part.  Sir  James  irrevocably  appointed  Knuttery 
(from  and  immediately  after  the  decease  of  the  said  Isabella  Lady 
Cotter)  to  the  said  George  Edmund  Cotter,  his  heirs  and  assigns, 
as  his  and  their  sole  and  exclusive  property. 

On  the  29th  of  April,  1828,  the  testator  made  a  codicil  to  his 
will,  in  which,  after  reciting  that  since  the  execution  of  the  annexed 
will,  he  had  by  deed  duly  executed,  limited,  and  irrevocably 
appointed  unto  his  son  John  Rogerson  Cotter,  that  part  of  the 
lands  of  Knockbrack,  called  Ballygriflin  (not  including  the  Gneeve 
of  Ballygriffin) :  and  also  since  the  execution  of  the  annexed  will, 
he  had  also  limited  and  irrevocably  appointed  unto  his  son  George 
Edmund  Cotter,  his  heirs  and  assigns,  that  part  of  the  said  lands 
of  Knockbrack,  called  Knuttery^  he  proceeded  thus : 

**And  I  hereby  revoke  the  appointment  of  the  said  lands  of 
Knuttery  to  my  son  Henry,  in  the  annexed  will  contained;  and 

[  •618  ]  instead  thereof,  I  appoint  unto  the  said  Henry  Johnson  *Cotter, 
his  heirs  and  assigns,  that  part  of  the  said  lands  of  Knockbrack, 
called  Gurtaneelig :  I  hereby  further  appoint  unto  my  son  Nelson 
Kearney  Cotter,  his  heirs  and  assigns,  the  turf  bog  in  addition  to 
the   Gneeve    of    BallygriflSn,  already   appointed   to  him   by   the 
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annexed  will :  and  I  do  hereby  confirm  the  said  annexed  will  in  all       Commis- 

SIOKEBfi  OF 

respects,  save  as  hereinbefore,  and  in  said  deeds  of  appointment   charitable 

a.1ti^r^H  '*  Loans  AND 

aiierea.  Bequests 

In  the  month  of  February,  1829,  the  testator  died,  leaving  with  **• 

vyOTT  l£R« 

other  children,  the  four  sons  hereinbefore  mentioned,  him 
surviving. 

Henry  Johnson  Cotter,  on  the  17th  of  December,  1880,  made 
his  will,  and  thereby  devised  Gurtaneelig,  to  his  brother  George,  in 
trust  for  the  purpose  of  promoting  scriptural  education  in  the 
parish  of  Raheen,  and  he  desired  that  trustees  might  be  appointed 
by  him  to  carry  such  his  wishes  into  effect,  as  he  was  himself 
mortal,  so  that  his  wishes  might  be  fulfiled  in  this  respect  for  ever. 

On  the  20th  of  December,  1830,  the  said  Henry  Johnson  Cotter 
died  unmarried,  and  without  issue;  and  in  the  month  of  April, 
1832,  his  mother  Isabella  Lady  Cotter  died. 

The  bill  was  filed  by  the  plaintiffs,  stating  the  foregoing  facts 
and  circumstances,  charging,  that  upon  the  death  of  Lady  Cotter, 
the  lands  of  Gurtaneelig,  and  the  rents  and  profits  thereof,  became 
applicable  to  the  uses  and  purposes  mentioned  in  the  will  of  the 
said  Henry  Johnson  Cotter,  and  praying  that  the  trusts  thereof 
might  be  carried  into  execution,  and  for  the  usual  and  necessary 
accounts. 

On  the  part  of  the  defendants,  it  was  insisted,  that  upon  the  [  619  ] 
true  construction  of  the  will  and  codicil  of  Sir  James  Cotter,  the 
estate  and  interest  of  the  said  Henry  Johnson  Cotter,  in  the  said 
lands  of  Gurtaneelig,  was  subject  to  the  contingency  of  his  dying 
before  he  should  become  entitled  thereto  by  the  death  of  the  said 
Isabella  Lady  Cotter.  And  that  in  the  event  of  his  dying  in  her 
life-time  (as  he  did),  the  said  lands  were  bound  by  the  clause  of 
survivorship  in  the  will  of  Sir  James,  and  that  it  was  not  competent 
for  the  said  Henry,  by  any  disposition  of  said  lands,  to  defeat  the 
said  clause  of  survivorship. 


The  Lord  Chancellor  (Lord  Plunket)  :  April  28. 

(His  Lordship  after  stating  the  facts,  thus  proceeded :)  [  625  ] 

*     *     The  meaning  of  the  will,  and  the  intention  of  the  testator,        [  626  ] 
I  am  of  opinion,  plainly  was,  that  the  interest  should  not  vest  until 
the  death  of  Lady  Cotter.     The  phrase  is,  *'  should  go  to  them 
immediately  from  and  after  the  death  of  Lady  Cotter,"  a  mode  of 


;j02  1840.     CH.  (IR.)     2  DR.  &  WAL.  626.  (r.r. 

CoMMis-      expression  which  refers  more  naturally  to  actual  possession  than  to 

chauitable  vesting  or  right.     The  natural  construction  and  meaning  of  the 

^B^u^Es-^^^    will,  therefore,  points  to  the  death  of  Lady  Cotter  as  the  period  to 

<••  which   the   testator  referred.     On   the  first  point,  therefore,  mv 

Cotter 

opinion  is  against  the  plaintiffs.  [His  Lordship  then  decided  that 
the  clause  of  survivorship  in  the  will  did  not  apply  to  the  devise  in 
the  codicil,  on  the  ground  that  the  intermediate  irrevocable 
appointments  had  destroyed  the  reciprocity  of  benefit  upon  which 
the  provision  had  been  framed.] 

1841.  The  Attorney 'General,  the  SoUeitor-General,  and  Mr.  RatlcUtTy 

for  the  plaintiffs. 


[1  Dr.&  War. 
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Mr.    Litton,    Mr.    W.    Brooke,    and    Mr.    Martin,   for    the 
defendants. 


Dee,  13.       The  Lord  Chancellor  : 

[  499  ]  In  this  case,   which   I    reserved   for    further    consideration,    I 

continue  to  entertain  the  opinion  which  I  expressed  on  the  former 
day ;  that  is,  that  upon  the  true  construction  of  the  first  will,  the 
death  of  the  sons  there  provided  for  means  a  death  in  the  life-time 
of  the  testator,  and  not  of  the  tenant  for  life,  Lady  Cotter,  and  that 
the  gift  over  was  only  to  take  effect  in  such  event.  I  have  looked 
into  all  the  authorities;  to  reconcile  them  would  be  indeed  impossible  ; 
but   the   case  of   l^oe  v.  Pri(ffi  (i)  appears  to  me  to  be  quite  con- 

[  ♦500  ]  elusive,  as  an  authority,  to  support  the  construction  which  ♦!  have 
put  upon  this  will.  Mr.  Justice  Bayley,  after  a  careful  review  of 
all  the  authorities,  says  (2)  :  *'  The  testator's  death  is  in  this  case 
BO  much  the  more  rational  period,  so  much  the  more  likely  to  have 
been  intended,  and  falling  in,  as  it  does,  with  the  rule  of  law  for 
vesting  estates  as  soon  as  they  may,  instead  of  leaving  them 
contingent,  we  are  of  opinion,  that  the  estate  here  vested  in 
remainder  immediately  upon  the  testator's  death."  The  other 
point  in  the  case,  and  upon  which  my  learned  predecessor  decided 
the  cause  in  favour  of  the  plaintiffs,  appears  to  me  to  be  full  of 
difiiculties,  and  I  cannot  go  along  with  the  reasoning  of  the  learned 
Judge  upon  it.  However,  I  affirm  the  decree  upon  the  first  ground, 
which  seems  to  me  to  be  clearly  with  the  plaintiffs,  and  I  wish  not 
to  be  understood  as  giving  any  opinion  upon  t^e  second  point.  As 
to  the  costs,  I  think  there  must  have  been  some  mistake.     I  cannot 

(1)  H  B.  &  C.  231.     Overruled  in  Jn      428.— 0.  A.  S. 
re  areyjio,rs  Kstate  (1864)  2  D.  J.  &  S.  (2)  8  B.  iS:  C.  240. 
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think  that  the  costs  of  the  suit  should  have  been  visited  upon  the      Ck>uuis- 

8TONBRS  OP 

defendants,  asserting  a  right  against  the  Commissioners  upon  the    charitable 
construction  of  so  difficult  a  will ;  the  testator  himself  created  the     ^^'uests^ 
difficulty,  and  his  estate  must  pay  for  the  solution  of  it.     The 
defendants  are,  therefore,  entitled  to  their  costs  out  of  the  estate ; 
and,  subject  to  this  variation,  I  affirm  the  decree. 


r. 
Cotter, 


KER  t\    LORD   DUNGANNON. 

(1  Dr.  &  War.  509—544.) 

[The  questions  raised  in  this  case  were  ultimately  decided  by 
the  House  of  Lords  in  a  case  of  Lord  Dungannon  v.  Smithy  reported 
in  12  CI.  &  Fin.  509.] 


1841. 
Di'/'.  14, 15, 16. 

[609] 


LAWLESS  V.  MANSFIELD  (1). 
MAXSFIELD  v.  LAWLESS. 

(1  Dr.  &  War.  557—637;  S.  C.  4  Ir.  Eq.  R.  113.) 

In  18*24,  B.  E.  L.  was  appointed  the  solicitor  for  W.  M.,  and  also 
employed  as  an  agent  for  the  purpose  of  repurchasing,  or  redeeming  certain 
annuities,  which  had  been  granted  by  W.  M.  In  1825,  B.  E.  L.,  at  his 
own  suggestion,  was  appointed  the  irrevocable  land  agent  and  receiver  of 
W.  M.,  in  order  to  induce  certain  of  the  annuitants  to  make  reductions  in 
their  claims,  and  B.  E.  L.  from  that  period,  until  May,  1838,  furnished 
various  accounts,  as  such  agent  and  solicitor,  which  accounts  were,  from 
time  to  time,  settled  and  signed  as  between  W.  M.  and  B.  E.  L.  In  1830, 
B.  E.  L.,  whilst  still  in  the  emplo\Tnent  of  W.  M.,  took  an  assignment  of 
one  of  the  annuities  for  his  own  benefit,  having  paid  a  less  sum  than  that 
which  had  been  agreed  upon  by  the  deed  for  its  repurchase.  In  1838, 
B.  E.  L.  obtained  a  loan  of  12,000/.  for  W.  M.,  W.  M.'s  son,  J.  A.  M., 
joining  in  the  security ;  this  loan  was  made  at  five  and  a  half  per  cent,  per 
annum,  and  the  deed  contained  mutual  covenants,  binding  the  lender  on 
the  one  hand,  not  to  call  in,  and  the  borrower  on  the  other,  not  to  pay  off, 
the  loan  for  five  years.  In  1838,  and  contemporaneously  with  the  other 
deed  of  mortgage,  B.  E.  L.  obtained  a  mortgage  of  the  equity  of  redemption, 
to  secure  a  sum  of  6,250/.  at  six  i>er  cent,  per  annum.  This  deed  contained 
no  clause  restraining  B.  ¥j.  L.  from  calling  in  the  money.  It  also  appeared, 
that  a  portion  of  this  sum  was  intended  to  secure  untaxed  costs  already 
incurred,  as  well  as  costs  to  be  incurred. 

In  1839,  the  original  bill  in  these  causes  was  filed  by  B.  E.  L.,  praying  a 
foreclosure  of  his  mortgage  of  1838,  and  for  liberty  to  redeem  the  prior 
mortgages. 

In  1840  W.  M.  and  his  son,  J.  A.  M.,  filed  a  cross  bill,  impeaching  the 
mortgage  and  the  two  accounts,  upon  foot  of  which  the  balance,  for  which 


(1)  Earl  of  DundrmaM  v.  Master  man 
(1869)  L.  B.  7  Eq.  504,  38  L.  J. 
Ch.   350.    20  L.   T.    271  ;    Woisou  v. 


Jiodwetl  (1878)  7  Ch.  I).  625  ;  47  L.  J. 
Ch.  418;  Chthing  v.  Ktighley  (1878) 
9  Ch.  D.  547,  48  L.  J.  Ch.  45. 
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11,  12,  16,  16. 

Dee,  21. 

Sib  Edward 

SUODEN, 

L.C. 
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V. 

Mansfield. 
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it  was  given,  was  struck,  and  also  praying  to  be  declared  entitled  to  the 
benefit  of  the  purchase  made  by  B.  E.  L.  in  1830: 

Held,  the  prior  mortgagees  declining  to  be  redeemed,  that  the  original 
bill  should  stand  dismissed  as  against  them  with  costs,  and  that  the 
original  bill  would  also  have  been  dismissed  as  against  W.  M.  and  J.  A.  M., 
were  it  not  for  the  accounts  pra^'ed  by  the  cross  bill. 

Held  also,  that  B.  E.  L.  was  a  trustee  for  W.  M.  for  the  repurchase  of 
the  annuities,  and  that  W.  M.  was  entitled  to  the  benefit  of  such 
purchase. 

In  ordinary  cases  the  rule  is,  that  the  establishment  of  one  mistake  is 
sufficient  to  induce  the  Court  to  give  a  decree  entitling  the  party  to  sur- 
charge and  falsify  an  account. 

But  where  the  relation  of  attorney  and  client  subsists,  the  ordinary  rule 
does  not  prevail,  for  there,  though  the  party  only  alleges  generally  that  the 
accounts,  as  settled,  are  erroneous,  the  Court  will,  if  sufficient  cause  be 
shown,  make  a  decree  opening  those  accounts. 

A  solicitor,  to  whom  his  client  has  given  bonds  or  bills,  cannot  rely  upon 
them  as  another  person  might,  to  prove  the  existence  of  his  debt;  but 
must,  irrespective  of  such  secuiities,  prove  the  debt,  for  which  thoise 
securities  were  given. 

In  the  month  of  November,  1839,  Barry  Edward  Lawless  filed 
his  original  bill  in  this  caase,  and  thereby,  after  stating  a  mortgage, 
executed  by  the  defendants,  W.  H.  Mansfield,  and  J.  A.  Mansfield, 
his  son,  to  the  trustees  of  the  settlement  of  John  Congreve  Flem3'ng 
and  Anne,  his  wife,  upon  the  5th  of  November,  1838,  to  secure  a 
sum  of  12,000{. ;  and  also  a  subsequent  mortgage  for  6,250/.,  executed 
^to  himself  by  the  Messrs.  Mansfield,  upon  the  same  day,  prayed 
that  an  account  might  be  taken  of  what  was  due  to  him  upon  foot 
of  the  said  mortgage  for  6,250/.,  for  principal,  interest,  and  costs, 
and  that  he  might  be  decreed  to  be  paid  such  sum  as,  upon  taking 
the  said  account,  should  appear  to  be  justly  due  to  him  ;  and  in 
default  thereof,  that  the  lands  comprised  in  his  mortgage,  or  a 
competent  part  thereof  should  be  set  up  to  be  sold  for  payment  of 
his  demand  and  all  prior  incumbrances ;  and  in  case  the  trustees 
of  Flemyng*s  settlement  should  not  concur  in  a  sale,  then  that  he 
might  be  at  liberty  to  redeem  their  mortgage,  which  he  thereby 
offered  to  do. 

The  Messrs.  Mansfield  answered  this  bill,  and  by  their  answer 
impeached  the  consideration  of  the  plaintiff's  mortgage,  upon 
various  grounds,  which  were  subsequently  brought  before  the  Court 
in  a  cross  bill,  which  they,  upon  the  9th  of  May,  1840,  filed  against 
B.  E.  Lawless,  as  the  sole  defendant. 

By  their  cross  bill  the  Messrs.  Mansfield,  after  setting  forth  a 
marriage  settlement  of  the  19th  of  July,  1818,  under  which  the 
father,  W.  H.  Mansfield,  was  tenant  for  life  of  the  mortgaged  estate, 
and  John  Alexander  Mansfield,  his  son,  was  tenant  in  tail,  stated 
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that  they  concurred  in  opening  the  estate,  and  having  done  so,  they,      lawless 
on  the  5th  of  November,  1838  (B.  E.  Lawless  being  their  professional    maksfibld. 
adviser),  executed  a  mortgage  to  the  trustees  of  Flemyng*s  marriage 
settlement,  to  secure  12,000{.,  and  interest  at  five  and  a  half  per 
cent. ;  that  this  mortgage  contained  a  proviso  to  the  effect,  that  in 
case  the  interest  upon  said  sum  of  12,000Z.  was  paid  within  a 
particular  period,  five  per  cent,  should  be  accepted  in  lieu  and 
satisfaction  of  *the  five  and  a  half  per  cent,  reserved  in  the  said       [  *559  ] 
deed ;  that  it  also  contained  another  proviso  to  the  effect,  that  the 
said  sum  of  12,O0OZ.  should  and  might  remain  a  mortgage  debt 
upon   the   security  of  the  said  towns,  lands,  and  premises,  and 
should  not,  nor  would,  be  paid  off  or  discharged  by  the  said  Messrs. 
Mansfield,  or  either  of  them,  their  or  either  of  their  executors,  &c., 
unless,  at  the  request  or  with  the  consent  of  the  mortgagees,  for 
default  in  payment  of  the  interest  thereof  for  the  term  of  five  years, 
to  be  computed  from  the  date  thereof,  nor  should   the   Messrs. 
Mansfield,  or  either  of  their  executors,  &c.  institute  any  suit  or 
proceeding  to  redeem,  &c.  until  the  full  end  or  term  of  five  years  ; 
and  further,  that  in  case  the  interest  on  said  sum  of  12,000/.  was 
regularly  paid   by  the   Messrs.  Mansfield   within  three   calendar 
months  next  sifter  each  half-yearly  payment  should  become  due, 
that  then  and  in  such  case  the  mortgagees,  &c.  should  not  nor  would 
not  institute  any  suit  or  other  proceedings  to  foreclose  the  equity  of 
redemption  of  and  in  said  towns,  &c.  until  the  full  end  and  expiration 
of  said  term  of  five  years. 

The  cross  bill  then  stated,  the  mortgage  to  B.  E.  Lawless,  upon 
foot  of  which  he  had  filed  his  original  bill,  and  that  the  considera- 
tion for  that  mortgage,  as  it  appeared  upon  the  face  of  that  deed, 
consisted  of  a  sum  of  3,612/.  being  the  amount  due  to  Lawless  for 
principal  and  costs  in  two  judgments,  one  for  2,000/.,  and  the  other 
for  1,612/.,  acknowledged  by  the  Messrs.  Mansfield ;  a  sum  of 
859/.  4^.  5d.  the  amount  of  another  judgment,  which  had  been 
obtained  by  Lawless  from  the  Messrs.  Mansfield,  to  secure  the 
balance  of  an  account  stated  and  settled  between  them,  upon  the 
28th  of  May,  1838 ;  a  sum  of  646/.  6s.  9(1,  for  costs  due  by  the 
Messrs.  Mansfield  to  Lawless,  and  *  which  costs  were  recited  to  [  •5C0  ] 
have  been  taxed  and  ascertained  between  solicitor  and  client ;  and 
a  further  sum  of  1,132/.  8^.  lOd.  then  agreed  to  be  lent  and  advanced 
by  Lawless  to  them;  that  the  rate  of  interest  reserved  by  this 
mortgage  was  six  per  cent. ;  and  the  proviso  or  condition  of 
redemption  was,  that  unless  the  debt  and  interest  were  paid  upon 
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Lawless      the  1st  of  May,  1889,  the  estate  of  Lawless  should  become  absolute ; 
Mansfield.    ^^^  ^^^^  ^hey  had  no  professional  adviser,  in  settling  the  terms  of 
this  mortgage,  save  Lawless. 

The  cross  bill  then  stated,  that  John  A.  Mansfield  was  a  mere 
surety  in  both  mortgages  for  his  father,  \V.  H.  Mansfield,  and  that 
as  to  the  item  of  646^.  6$.  9^/.,  a  certain  agreement,  under  seal,  was 
entered  into  contemporaneously  with  the  granting  of  the  mortgage, 
to  the  effect,  that  so  soon  as  all  acts  then  remaining  to  be  done,  to 
make  out  a  title  to  the  trustees  of  Flemyng's  marriage  settlement, 
should  be  concluded.  Lawless  would  forthwith  furnish  all  the  costs 
due  by  them  to  him,  and  have  the  same  taxed  and  ascertained ; 
and  that  in  the  event  of  the  costs,  when  taxed,  amounting  to  a  sum 
less  than  646Z.  68.  dcL,  Lawless  should  immediately^  upon  their 
taxation,  pay  over  the  difference  to  them.  The  cross  bill  then 
stated  that  these  costs  were  not  furnished  until  the  month  of  July, 
1839 ;  that  upon  their  being  furnished,  they  were  put  into  the  hands 
of  the  Messrs.  Mansfield's  present  solicitor,  and  that  he  and  Lawless 
having  been  unable  to  tax  the  same  amicably,  a  petition  was  presented 
by  them,  upon  an  order  under  which  they  were  then  under  taxation. 
The  cross  bill  then  stated,  that  as  to  the  sum  of  l,132i.  8s.  lOrf., 
[  •oei  ]  the  same,  though  recited  to  have  been  *paid  upon  the  execution  of 
the  mortgage,  was  not  in  fact  paid  ;  but  that,  on  the  contrary,  the 
only  part  of  said  sum,  which  was  so  paid  to  them,  was  a  sum  of 
21,  10a.  paid  to  J.  A.  Mansfield,  and  a  sum  of  5L  remitted  to  one 
of  W.  H.  Mansfield's  younger  sons.  The  cross  bill  then,  in  reference 
to  the  charge  of  l,132i.  8s.  lOd.,  stated  the  following  facts ;  that 
Walter  Henry  Mansfield,  being  seised,  under  his  marriage  settle- 
ment, which  bore  date  the  19th  of  July,  1813,  of  an  estate  for  his 
own  life  of  considerable  properties  in  Tipperary,  and  elsewhere,  in 
the  years  1817, 1818, 1819,  and  1820,  raised  various  sums  of  money 
from  persons  of  the  name  of  Douglass,  Garstin,  Delany,  Lynch,  and 
M'Dermott,  by  way  of  annuity  charged  upon  his  life  estate  in  the 
aforesaid  properties ;  that  the  annuity  granted  to  M*Dermott  was 
128Z.  per  annum,  late  Irish  currency,  and  the  deed,  by  which  it  was 
granted,  contained  a  proviso  enabling  Mr.  Mansfiield  to  repurchase 
upon  payment  of  1,000/.  of  the  like  currency ;  that  this  annuity  so 
granted  to  M'Dermott  became  vested  in  the  year  1824,  by  mesne 
assignments,  in  Messrs.  Thomas,  William,  and  John  Kelly ;  that 
W.  H.  Mansfield  being  thus  considerably  encumbered  by  way  of 
annuity,  and  having  other  pressing  engagements,  was  unable  to 
meet   the  accruing  gales  of    the   annuities,   and   several   of   the 
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annuitants  took  proceedings  against  him  prior  to  the  year  1824 ;  that      Lawless 

Mr.  Godfrey  Ryan,  W.  H.  Mansfield's.solicitor,  having  died  in  the    mansVibld. 

year  1824,  and  W.  H.  Mansfield  being  obliged,  as   well   by  his 

pressing  necessities  as  the  proceedings  so  commenced  against  him, 

to  employ  another  solicitor,  accordingly  retained  Mr.  B.  E.  Lawless ; 

that  immediately  upon  Mr.  Lawless  being  retained  as  such  solicitor, 

he  entered  into  negotiations  with  various  persons  for  the  purpose 

of,  if  possible,  raising  money,  at  a  lower  *rate  of  interest  than       [  *S62  ] 

what  Mansfield   had    been  paying,    in   order   to   repurchase   the 

annuities,   and   discharge   some   other  pressing   debts,  and   thus 

relieve  his  employer ;  that  these  negotiations  for  a  loan,  as  well  as 

others  with  the  annuitants  themselves,  for  the  purpose  of  reducing 

their  demands,  having  proved  unsuccessful,  Lawless,  on  the  7th  of 

September,  1824,  wrote  to  Mansfield  as  follows : 

"  My  dear  Sir, — It  gives  me  considerable  uneasiness  to  think 
that  the  Royal  Irish  Insurance  Company  decline  giving  you  the 
money,  after  all  the  trouble  I  have  gone  to.  They  conceived  that 
your  Bank  stock  amounted  to  7,500/.,  and  that  the  rents  now  payable 
were  1,200/.  per  annum.  This  rental  is  the  presumed  sum  that 
would  be  payable  to  you  on  a  renewal  of  one  of  the  leases  now  out, 
and  that  the  stock,  to  which  you  are  entitled,  is  only  8,800/.,  yield- 
ing 460/.  per  annum.  I  am  inclined  to  think  that  the  present 
annuitants  would  be  glad  to  continue  in  their  present  situation,  if 
they  were  to  be  paid  regularly,  and  that  the  arrears  now  due  would 
be  reduced  from  time  to  time.  Your  great  object  should  be  to  avoid 
costs,  by  the  filing  of  bills  against  you  by  those  annuitants,  and 
procuring  receivers  over  your  estate.  I  think  I  could  induce  Delany, 
Lynch,  and  Garstin  to  take  part,  and  withdraw  further  proceedings, 
if  I  could  promise  them  for  the  future  regularity  in  the  payment. 
I  should,  therefore,  have  no  objection  to  make  arrangements  with 
them,  if  you  appoint  me  irrevocably  your  agent  to  receive  those 
rents ;  and  I  think  Garstin  and  Douglass  would  reduce  their  interest 
on  the  arrears.  By  this  arrangement  you  would  save  payment  of 
interest  on  the  arrears  we  were  endeavouring  to  borrow.  I  leave 
Dublin  on  Thursday  or  Friday  morning  to  receive  Mr.  Farrell's 
rents,  and  shall  *be  glad  to  hear  from  you  in  the  mean  time.       [  *^^'^  J 

Lattin  gone,  and  would  do  nothing. 

**  Yours  most  truly, 

"B.  E.  Lawless, 

**  13,  Harcourt  Street. 

**  Walter  Mansfield,  Esq.,  Yeomaustown,  Naas." 

20—2 
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Lawless         The  cross  bill  then  stated,  that  W.  H.  Mansfield  not  having 
Man»*fibld.   adopted  this  suggestion  of  Lawless,  fresh  negotiations  were  entered 
into  by  Lawless;  and  Lawless,  upon  the  23rd  of  October,  1824, 
writes  as  follows : 

**  You  may  n:ake  your  mind  easy  about  Cruise,  as  I  write  to  him 
this  post  to  say  that  matters  shall  be  settled  on  my  return.  With 
respect  to  Delany,  I  cannot  see  what  harm  it  can  do  you  his  getting 
the  rents,  as  they  must  be  applied  to  his  arrear  of  annuity.  In 
my  letter  of  the  14th  I  stated  to  you  that  I  was  oifered  the  money 
at  6 J  per  cent. ;  and  by  your  letter  I  perceive  you  are  desirous  for 
me  to  close  at  that  rate  with  the  lender.  I  read  your  letter  to  him, 
stating  your  compliance,  but  that  you  would  only  allow  6  per  cent, 
clear  of  insurance.  After  much  argument  he  struck  to  my  terms ; 
and  on  Monday  I  am  to  meet  his  solicitor,  at  twelve,  to  make  the 
necessary  arrangement.  I  shall  also  write  to  Garstin  and  Lynch's 
solicitor,  and  trust  they  will  be  convinced  of  our  mutual  anxiety  to 
settle  with  them.  By  this  last  arrangement  I  have  saved  you 
42Z.  10«.  annually.  There  is  an  Insurance  Company  here  called 
the  *  London  Life  Association,'  established  some  few  years,  which, 
if  I  can  so  arrange  it,  would  wish  to  have  the  insurance  effected  by 
the  gentleman  advancing  you  the  money,  as  you  will  have  to  insure 
your  life  for  2,600/.  At  the  expiration  of  the  fifth  year  the  insured 
becomes  a  participator  of  the  profits ;  and  my  friend,  Mr.  Barnewall, 
[  ♦564  ]  who  has  his  *life  insured  for  4,000Z.,  got,  at  the  expiration  of  his 
fifth  annual  premium,  an  abatement  of  six  per  cent,  on  it,  which 
abatement  must  even  increase  as  the  profits  of  the  establishment 
are  very  great.  You  see  how  valuable  a  policy  of  this  kind  would 
become."  And  again,  upon  the  24th  of  December,  he  writes:  "I 
have  written  to  Delany  on  the  subject  of  reducing  his  interest  from 
last  gale  day  to  71,  per  cent.,  on  condition  of  paying  off  all  arrears. 
I  have  seen  Garstin ;  he  will  take  for  the  large  one  8  and  for  the 
other  9  per  cent,  clear  from  last  gale  day,  on  condition  of  being 
paid.  You  should  write  to  Kelly,  and  offer  him  1,000/.,  on  giving 
up  claim  to  you  on  foot  of  his  annuity,  telling  him  that  you  have 
a  hope  of  getting  that  amount,  if  you  succeed  in  getting  it  for  this 
sum.  I  think  I  can  get  a  person  who  will  take  the  annuity  at 
8  clear.  You  should,  pending  this  recess,  try  Kelly.  I  wish  much 
you  would  come  to  town,  and  sign  your  answer.  I  also  want  to 
effect  an  insurance  on  your  life.**  On  the  loth  of  January,  1825, 
Mr.  Lawless  says,  in  one  of  his  letters  :  ''  The  solicitors  of  Colonel 
Olney  insist  on  the  valuation  of  your  property  being  made  and 
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submitted,  and  that  at  your  expense ;  but  I  cannot  accede  to  the  Lawless 
terms,  as  I  consider  it  a  wanton  expense.  It  struck  me  since  I  saw  Mansfield. 
you,  that  I  may  make  a  better  arrangement  for  you,  as  I  am  known 
to  Mr.  Lynch  and  others,  to  whom  you  are  indebted  ;  and  that 
I  have  some  influence,  and  could  lead  them  to  acts  of  kindness. 
Mr.  Lynch  has  consented  to  take  a  new  security  foi>  the  arrears 
due  by  you ;  that  security  to  be  the  joint  bond  of  you  and  your 
brother,  payable  with  6  per  cent.,  you  effecting  an  insurance  on 
3'our  life,  and  assigning  the  policy  to  him.  Tom  Kelly  has  con- 
sented to  take  off  8002. ;  I  think  I  might  induce  him  to  knock 
off  another  hundred.  I  have  been  offered  3,800/.,  namely,  Lynch's, 
Kelly's,  and  Delany's  annuity  at  7  per  cent.,  making  the  Bank 
stock  dividends  *liable,  should  the  rents  prove  insufficient.  Garstin  t  •''>65  ] 
and  Douglass  I  can  get  taken  at  8,  without  the  counter  security  of 
the  Bank  stock.  I  am  very  anxious  to  see  you  under  those  circum- 
stances ;  and,  with  the  assistance  of  the  rent  now  due,  you  will  not 
require  to  borrow  so  much  money;  and  on  a  rough  calculation 
of  mine  the  difference  of  income  saved  by  this  arrangement  from 
that  of  Colonel  Olney's  loan  will  be  nearly  170/.  per  annum.  Let 
me  hear  from  you  by  return  of  post,  and  give  me  your  opinion, 
and  say  when  I  shall  see  you."  And  again,  on  the  19th  of  May, 
in  the  same  year :  ''  Our  business  was  this  day  on  before  Master 
Connor,  under  the  order  of  reference.  The  result  was,  that  the 
receiver,  Mr.  Tandy,  should  inspect  the  place,  also  the  furniture  in 
the  house,  and  ascertain  what  grounds  there  are  for  the  charge 
made  by  Mr.  Johnston  for  dilapidation.  You  are  aware  of  the 
defence  made  by  us  ;  and  it  will  be  for  you  to  support  that,  whether 
right  or  wrong.  The  receiver  and  Mr.  Johnston,  the  solicitor  for 
Mr.  Roach,  will  leave  town  on  Saturday  morning  at  five,  as  they 
state,  and  be  on  the  lands  early ;  and  requested  that  I,  or  some 
person  on  behalf  of  Mr.  Blake,  should  be  in  attendance.  I,  there- 
fore, think  you  would  do  well  to  meet  them.  With  respect  to  the 
annuities,  I  know  not  what  to  do ;  if  you  are  to  grant  new  ones  in 
place  of  those  already  granted  (there  being  some  incumbrances 
between  the  present  annuities  and  such  new  securities),  such  will 
give  priority  to  those  incumbrances  over  the  annuities,  and  thereby 
throw  a  difficulty  in  the  way.  And  I  do  think  that  Lynch  and 
Kelly  would  be  glad  to  take  a  settlement  at  6  per  cent.,  thereby 
treating  both  as  mortgages,  and  not  as  annuities.  Lynch  is  hard 
pressed  for  the  money,  and  I  do  believe  Kelly  is  anxious  for  it 
also."     And  again,  on  the  20th  of  August,  he  writes :  **  Garstin 
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Lawless     has   stated  his  wilHngnesB   to  abate   3  "per  cent.,  *and   is   sure 
BiANSFiELD.    Pouglass  will  do  the  same,  provided  they  are  regularly  paid  one 
[  'see  ]       half  year  before  the  other  becomes  due  ;  Delany  will  also  abate  at 
least  two  per  cent.,  if  not  three.'* 

The  cross  bill  then  stated  that  Lawless,  having  failed  to  obtain 
a  loan,  W.  H.  Mansfield  was  induced,  by  the  representations  con- 
tained in  his  letter,  to  appoint  him  his  land  agent,  and  that  he 
did  in  fact  do  so  by  an  irrevocable  instrument,  dated  some  time  in 
the  latter  part  of  the  year  1825.  That  subsequent  to  this  appoint- 
ment, Lawless,  through  his  influence  over  the  annuitants,  eflfected 
very  considerable  abatements  in  most  of  the  annuities,  and  that 
these  abatements  appeared  upon  face  of  the  accounts,  which  were 
from  time  to  time  furnished  by  him  to  W.  H.  Mansfield.  That,  as 
to  Lynch's  annuity,  no  abatement  was  made  in  it,  but  in  the  year 
1836  Lawless  opened  anew  a  negotiation  with  him,  and  shortly 
after  addressed  a  letter  to  W.  H.  Mansfield,  dated  the  31st  of 
August,  1836,  in  which  he  says : 

**  Dear  Sir,— I  should  rather  think  I  have  made  some  impression 
on  the  mind  of  Mr.  Roche,  the  solicitor  of  Mr.  Lynch,  and  that 
if  you  think  it  prudent  to  offer  a  settlement  to  Mr.  Lynch  of  five 
per  cent,  on  the  original  loan  from  the  commencement,  thereby 
treating  the  annuity  as  a  mortgage,  that  you  and  Mr.  Lynch  may 
be  likely  to  settle,  or  if  you  authorize  me  to  make  it  for  you, 
it  might  be  better :  you  can  make  a  calculation  :  the  principal  8um, 
present  currency,  advanced  3rd  of  March,  1819,  was  1,661/. :  there 
was  paid  to  the  late  Mr.  Lynch,  I  think  430Z.,  or  thereabouts,  and 
since  his  death  annual  payments  of  50/.  by  me  to  his  son.  I  think 
you  should  get  credit  for  those  payments ;  at  least,  try  it. 

[  r>67  ]  ''Original  sum,  3rd  March,  1819  ....     £1,661 

Suppose  seventeen  years*  interest,  at  5  per  cent.       1,401 


3,002 

Paid  to  late  Mr.  Lynch  . 

.     ^429     3     4 

Paid  by  me  (say)    . 

.       600    0    0 

qon 

£2,133 

I  think  you  offered  2,300/.  My  wish  is  to  assist  you  in  raising  the 
money,  and  coming  to  some  settlement  with  Lynch.  It  Leing 
impossible  that  I   can   remain   as  I   am,  as   to   my  demand.      I 
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presume  you  received  the  account  I  sent  you  of  the  sum  due  on      Lawless 

foot  of  the  bills.  Mansfield. 

'*  Yours  truly, 

"B.  E.  Lawless. 
"  To  W.  H.  Mansfield,  Esq.,  Yeomanstown,  Naas." 

And  again,  on  the  11th  of  October  in  the  same  year,  he  writes, 
representing  that  there  was  every  prospect  of  his  settling  with 
Lynch,  by  treating  the  said  annuity  as  a  loan  upon  mortgage,  and 
of  repurchasing  the  said  annuity  by  paying  off  the  original  sum 
paid  by  Lynch  for  its  purchase,  with  interest  at  five  per  cent,  per 
annum.  That  ultimately  Lynch  yielded  to  Lawless's  proposition, 
and  accepted  a  sum  of  3,000/.  in  cash,  and  lOOZ.  per  annum  for 
five  years  in  lieu  of  his  claim,  which  was  in  fact  treating  the 
matter  as  a  mortgage,  originally  for  1,8002.,  at  about  five  and  a  half 
per  cent,  interest. 

The  cross  bill  then  went  on  to  state,  that  Messrs.  Kelly,  who 
had  reduced  their  annuity  from  128/.,  late  Irish  currency,  *to  [  •568  ] 
104/.  lis.  6r/.,  of  the  present  currency,  declined  to  make  any 
further  reduction ;  but  through  Lawless's  interference,  in  December, 
1825,  agreed  to  take  a  sum  of  628/.,  in  full,  for  all  arrears,  and  to 
accept  a  sum  of  850/.,  late  Irish  currency,  for  the  annuity  itself,  in 
case  Mansfield  did,  within  twelve  months,  repurchase  it;  that 
W.  H.  Mansfield  was  unable  to  avail  himself  of  this  offer,  there 
being  no  funds  of  his  in  Lawless's  hands,  so  that  the  annuity,  so 
as  aforesaid  assigned  to  the  Kellys,  continued  a  charge  upon 
TV.  H.  Mansfield's  estate ;  that  in  the  early  part  of  1830,  Lawless 
entered  into  negotiations  with  the  Kellys,  upon  his  own  behalf,  and 
in  a  short  time  concluded  an  agreement  with  them  for  the  purchase 
of  the  abated  annuity  of  104/.  14«.  6J.,  for  the  sum  of  825/. ;  that 
the  Kellys  thereupon,  and  on  or  about  the  21st  of  August,  1830, 
assigned  the  abated  annuity,  and  half-year's  arrear  thereof  due 
upon  the  29th  of  June,  then  last  past,  to  Lawless,  and  that  Lawless 
did  not  pay  the  consideration  for  it  in  cash,  but  gave  bills,  which 
he,  from  time  to  time,  had  renewed;  so  that,  in  fact,  the  con- 
sideration was  not  paid  for  three  years,  during  all  which  time  he 
was  in  receipt  of  the  rents  of  W.  H.  Mansfield's  estate. 

The  cross  bill  then  stated,  that  in  a  debtor  and  creditor  account, 
furnished  by  Lawless  to  W.  H.  Mansfield  upon  the  4th  of 
September,  1830,  and  signed  by  Lawless,  he  debits  W.  H.  Mans- 
field, as  follows :  "  To  half-year's  annuity,  due  me  as  assignee  of 
Kelly  to  29th  of  June,  1830,  52/.  Is.  3rf. ;"  and   that  in  all  the 
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Lawless     subsequent    accounts    which    Lawless,    as    agent,    furnished    to 

Mm 

Mansfield.  W.  H.  Mansfield,  he  debited  W.  H.  Mansfield  each  half-year  with 
the  sum  of  52/.  Is.  3d.  as  and  for  the  accruing  half-year*s  gale  of 
the  said  annuity ;  that  in  the  same  accounts  there  appeared  debits 
[  *569  ]  for  payments  *made  upon  foot  of  the  other  annuities,  from  which  it 
was  evident  that,  prior  and  subsequent  to  1880,  Lawless,  acting  up  to 
his  original  promise,  obtained  reductions  in  respect  of  those  other 
annuities,  and  that  that  fact  also  appeared  from  a  letter,  dated  the 
30th  of  January,  1831,  and  written  by  Lawless  to  W.  H.  Mansfield, 
in  which  he  says : 

**  I  am  in  receipt  of  yours,  covering  renewal  of  your  bill,  due 
21st  inst.  I  am  sorry,  however,  to  perceive  that  you  have  not,  as 
yet,  gone  to  County  Waterford,  or  come  to  any  determination  who 
is  to  be  tenant  to  Bathgormick.  I  regret  that,  as  I  am  satisfied  you 
will  be  a  loser  by  the  delay ;  it  is  not  to  be  expected  that  any 
man  will  commence  rent  from  November  last;  and  as  to  your 
getting  2L  2^.  per  acre,  I  presume  you  are  to  get  a  fine  also,  but  if 
not,  I  doubt  if  it  would  not  be  better  for  you  to  take  the  fine  and 
the  rent  offered  by  Power ;  but  all  I  complain  of  is,  that  you  do 
not  decide.  You  cannot  or  must  not  expect  me  to  advance  on  the 
chance  of  getting  rent  out  of  this  holding ;  the  times  are  becoming 
most  serious ;  the  run  on  the  banks  for  gold  has  stopped  the  banks 
discounting,  and  thousands  of  pounds,  in  bills,  were  this  morning 
returned  to  the  merchants.  It  is  really  most  alarming  the  state 
O'Connell  has  brought  this  country  to.  I  presume  that  every 
article  will  fall,  and  that,  ultimately,  no  rent  will  be  got.  The 
trouble  I  had  with  Mr.  Ellis  to  get  him  to  go  to  the  Bank  to  receive 
your  dividend — having  been  obliged  to  call  on  him  twice,  to  write 
twice,  and  go  once  to  his  place  at  Abbottstown — that  I  cannot  be 
making  further  advances.  I  am  sure  if  he  would  only  write  to 
Maquay  to  give  me  a  power  of  attorney  to  receive  it,  Maquay  will 
do  so  without  delay.  I  therefore  recommend  you  to  write  to  him 
on  the  subject.  I  have  got  Garstin  to  consent  to  a  small  reduction 
1*570]  for  the  last' half-year  *on  Mrs.  Douglass  and  Mrs.  Garstin,  about 
15/.  a  year  on  the  two ;  still  you  should  try  to  get  some  one  that 
would  give  you  all  the  annuities  at  6/.  per  cent.  I  beg  of  you  to 
consider  about  Kathgormick,  and  let  me  hear  from  you  without 
further  delay." 

The  cross  bill  then  stated,  that  at  the  time  Lawless  bought  the 
annuity  from  the  Kellys,  he  was  not  only  the  land  and  law  agent  of 
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Vn\  H.  Mansfield,  but  his  special  agent  for  the  reducing  the  interest 
payable  to  the  annuitants,  or  compromising  their  claims  altogether ; 
that  under  such  circumstances.  Lawless,  as  to  that  purchase,  should 
be  treated  as  W.  H.  Mansfield's  trustee,  and  could  not  charge  as 
against  his  cestui  que  trust  more  than  he  paid;  that  the  first 
item,  which  went  to  make  up  the  sum  of  1,132{.  Ss.  lOd.y  the  alleged 
loan  in  the  said  mortgage  security,  was  a  sum  of  923/.  Is.  6r/., 
stated  in  a  schedule  annexed  to  the  agreement,  which  was  executed 
contemporaneously  with  the  mortgage,  to  be  'Uhe  principal  sum 
due  me  on  foot  of  annuity,  included  in  deed  of  release  ;  "  whereas, 
in  fact,  Lawless  only  paid  825/.  less  by  the  half-year,  which  was 
due  at  the  time  of  the  assignment,  and  which  was  debited  and 
charged  as  against  W.  H.  Mansfield  in  the  accounts  upon  the 
29th  of  June,  1830,  the  day  it  became  due;  that  though  the 
mortgage  stated  the  1,132/.  8^.  lOd.  to  be  an  additional  loan  made 
upon  the  grant  of  the  mortgage,  the  fact  was  that  only  two  sums, 
one  for  2/.  10^.,  the  other  of  51.,  were  paid  in  cash,  the  rest  of  the 
sum  being  made  up  as  follows : 

Repurchase  of  annuity 
Interest  on  3,600/.,  judgments  to  1st  Nov. 
Costs  of  judgment  on  859/.  4^.  5d. 
Interest    on    judgment   859/.   4a.  5d. 

November,  1888 .... 
Proportion  of  annuity  to  1st  Nov.,  1830 
Insurance  premium  to  June,  1830  . 
Interest  thereon  to  1st  November    . 
Cash  sent  to  Owen  Mansfield  . 
Interest  thereon      .... 

The  cross  bill  then  stated  the  following  facts  as  the  grounds  upon 
which  the  Messrs.  Mansfield  impeached  the  sum  of  859/.  As.  5(/., 
which  formed  another  item  in  the  consideration  of  the  mortgage ; 
that  Lawless,  as  agent  and  general  manager  for  W.  H.  Mansfield, 
as  well  as  solicitor,  did  from  time  to  time  furnish  W.  H.  Mansfield 
with  accounts  of  his  receipts  and  disbursements,  and  amongst 
other  accounts,  in  the  month  of  June,  1836,  he  furnished  one  on 
foot  of  the  rents  received  by  him  up  to  November,  1835 ;  that  that 
account  so  furnished  was  a  continuation  of  a  series  of  former 
unsettled  accounts ;  that  there  appeared  upon  foot  of  that  account 
a  balance  of  106/.  2s.  l^d.  in  favour  of  W.  H.  Mansfield ;  that  upon 
the  debit  side  of  that  account  there  were  eighteen  items,  the  first 
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Lawless  dated  the  22nd  of  December,  1835,  and  the  last,  the  4th  of  June, 
Mansfield.  1836,  amounthig  in  all  to  466/.  4«.  7^rf. ;  that  upon  the  10th  of 
May,  1838,  Lawless  furnished  an  account  professing  to  he  a  con- 
tinuation of  the  account  so  furnished  in  the  month  of  June,  1886, 
but  said  account,  though  it  properly  opened  upon  the  credit  side 
by  giving  W.  H.  Mansfield  credit  for  the  balance  of  106/.  2«.  l^rf., 
commenced  upon  the  debit  side  by  charging  W.  H.  Mansfield  a 
sum  of  11/.  10s.  8//.  as  of  the  22nd  of  December,  1885,  which  was 
the  first  item  in  the  account  of  June,  1886 ;  and  then  continued 

[  ♦ri72  J  through  the  remainder  of  *the  eighteen  items,  so  as  aforesaid 
charged  against  W.  H.  Mansfield  in  the  account  of  June,  1836 ; 
that,  by  the  above  means,  a  balance  ot  484/.  11«.  lljrf.  was  struck 
upon  foot  of  the  account  of  10th  of  May,  1888,  which  with  20/.,  a 
sum  in  cash  handed  to  W.  H.  Mansfield  by  Lawless,  at  the  time 
said  account  was  signed  and  settled,  amounted  to  the  sum  of 
504/.  11«.  lljf/.;  that  the  next  account,  which  was  settled  between 
them,  bore  date  the  28th  of  May,  1838 ;  and  it  was  upon  foot  of 
that  account  that  the  judgment  for  859/.  4s.  5(1.,  forming  part  of 
the  consideration  of  the  mortgage,  was  given  ;  that  this  last 
mentioned  account  was  erroneous,  not  only  for  the  balance  of 
504/.  lis.  llj^/.,  which  included  the  sum  of  466/.  4s.  7Jf/.,  so, 
as  aforesaid,  doubly  charged,  and  interest  thereon,  but  because 
it  contained  a  charge  of  108/.  half-year's  interest  upon  3,600/., 
falling  due  the  20th  of  June  ;  and  52/.  7s.  3d.  half-year's  annuity, 
falling  due  the  25th  of  September,  although  the  said  sums  were 
not  due,  one  for  a  month  and  the  other  for  two  months  after  the 
period  they  were  charged  as  against  the  said  W.  H.  Mansfield  so 
as  to  bear  interest ;  that,  at  the  time  of  signing  this  account,  a 
sum  of  30/.  in  cash  was  handed  by  Lawless  to  W.  H.  Mansfield ; 
that  the  Messrs.  Mansfield  had,  in  their  answer  to  the  original 
bill,  stated  the  double  charge  of  466/.  4s.  7^d. ;  and  that,  upon  the 
coming  in  of  their  answer  to  that  bill,  Lawless  had  served  a  notice 
admitting  the  error,  and  offering  to  deduct  that  sum  from  the  sum 
secured  by  the  mortgage ;  but  he  did  not  offer  to  forego  the  sum 
of  21/.  9s.  6rf.,  which  he  had  charged  for  interest  from  the  28th 
of  May  to  the  1st  of  November,  upon  the  said  judgment  for 
859/.  4s.  5rf.,  or  any  part  of  it. 

The  cross  bill  then,  after  stating  letters  referring  to  propositions 

[  ♦573  ]  for  an  amicable  adjustment  of  the  errors  on  the  *above-mentioucd 
accounts,  stated  that  as  to  the  sum  of  3,612/.,  the  remainder  of  the 
consideration  of  the  said  mortgage,  that  Lawless  had,  at  various 
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periods  from  the  year  1826  to  the  year  1836,  and  whilst  he  was      Lawlf^js 

the  solicitor,  agent,  and  receiver  for  W.  H.  Mansfield,  engaged    mansfield 

W.  H.  Mansfield  to  accept  bills  and  execute  bonds  to  him  for  the 

purpose  of  providing  funds  for  satisfying  creditors,  and  partly  to 

cover  balances  alleged  to  be  due  by  W.  H.  Mansfield  to  him  on 

foot  of  advances  and   payments  made   by   him   for  the  use  of 

W.  H.  Mansfield  ;    and  that  in  the  years  1834,  1835,  and  1836, 

J.  A.  Mansfield  was  induced  by  Lawless  to  become  a  party  to  said 

bill  transactions,  and  also  to  said  bonds  ;  that  in  the  month  of 

December,  1836,  an  account  was  stated  and  signed  between  Lawless 

and  the  Messrs.  Mansfield  on  foot  of  said  bills  and  tends ;  and 

that  the  balance  against  the  Messrs.  Mansfield  upon  foot  of  said 

account  was  3,600/.,  for  which  Lawless  at  that  time  obtained  from 

them  two  bonds,  one  for  2,000/.  the  other  for  1,600/. ;  that  in  a 

memorandum,  made  at  the  head  of  said  last  mentioned  account, 

they  were  obliged  to  acknowledge  that  the  several  bills  so  passed, 

and  upon  foot  of  which  the  account  had  been  settled,  were,  upon 

the  day  of  signing  that  account,  given  up  to  them  by  Lawless, 

which  was  contrary  to  the  fact ;  and  that,  not  having  said  bills  in 

their  possession,  they  were  unable  to  set  forth  the  errors  existing 

in  said  account. 

The  prayer  of  the  cross  bill  [contained  the  following  passages, 
viz.,  that  the  accounts  of  the  10th  of  May,  1838,  and  the  28th  of 
May,  1838,  might  be  opened,  and  that  the  plaintiffs  might  be  at 
liberty  to  surcharge  and  falsify  the  same,  and  that  all  errors,  and 
overcharges,  which  should  be  found  therein,  besides  said  sums  of 
466/.  4«.  7^J.,  21/.  9«.  6rf.,  and  4/.  3«.  lOrf.,  should  be  deducted 
from  the  amount  secured  by  said  mortgage ;  and  that  it  might  be 
declared  that  the  said  annuity  or  yearly  rent-charge  of  104/.  14h.  6f/., 
was  assigned  to  the  defendant  in  trust,  and  for  the  benefit  of  the 
plaintiff,  Walter,  and  that  the  said  defendant  might  accordingly 
be  declared  to  be  a  trustee  thereof  for  the  plaintiffs,  and  that  the 
plaintiff,  Walter,  might  be  declared  to  have  been  entitled  to  redeem 
and  repurchase  the  same  for  such  sum  of  money  only  as  the  said 
defendant  actuall}'  paid  for  the  assignment  thereof  to  him;  and 
that  the  plaintiffs  might  be  declared  entitled  to  inquiries  as  to  the 
actual  sums  paid  by  the  defendant,  as  the  considerations  of  the 
said  bills  and  bonds  in  said  accounts  mentioned,  and  that  the 
defendant  might  establish  by  other  evidence  than  the  said  bills 
and  bonds  themselves  the  sums  of  money,  actually  due  to  him 
at  the  time  the   said   bills   and   bonds  were   respectively  passed; 
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Lawless      and    the    cross   bill   prayed   various   consequential   accounts  and 
Mansfield.    I'eliefJ. 

[  syo  ]  The  prior  mortgagees  refused  to  be  redeemed. 

Mr.  Serjt.  JVarren,  Mr.  Collins^  Mr,  MonahaUy  and  Mr,  //.  G, 
Hu<fheSy  for  the  plaintiff,  Barry  Edward  Lawless.     *     *     ♦ 

[594]  The  Attorney-General,    Mr.   W.  Brooke,   Mr.  Brewster,    and 

Mr.   Theobald  M'Kennu  for  the  defendants,  the   Messrs.  Mans* 
field.     *     *     * 

[  ^^7  ]  j^ir,  Martley  and  Mr.  Orpen  for  the  prior  mortgagees. 

[The  arguments  of  counsel  and  the  principal  cases  cited  by  them 
material  to  the  following  judgment  are  stated  therein.] 

J)fr,2\,      The  Lord  Chancellor: 

In  this  case  there  is  an  original  bill,  praying  to  have  a  mortgage 
foreclosed,  and  a  cross  bill  by  the  mortgagor,  impeaching  the 
mortgage  transaction,  and  seeking  to  have  certain  accounts  opened. 
It  becomes  my  duty  to  consider  the  relation,  in  which  the  parties 
to  these  suits  stood  towards  each  other,  and  the  effect  of  that 
relation  upon  the  various  dealings,  which  have  taken  place  between 
the  parties,  and  which  have  been  so  fully  brought  before  the  Court 
during  the  discussion  of  these  causes. 

It  appears  that  Mr.  Lawless,  the  plaintiff  in  the  original  cause, 
is  a  solicitor  of  this  Court,  and  that  as  such  he  was,  in  the  year 
1824,  employed  by  Mr.  Walter  Henry  Mansfield,  the  defendant, 
who  was  at  that  time  very  much  embarrassed.  He  was  only  tenant 
for  life,  and  had  raised  money  by  granting  annuities ;  his  son,  who 
was  tenant  in  tail,  being  then  under  age,  and  incapable  of  assisting 
him.  The  son,  having  attained  twenty-one  in  1835,  joined  his 
father  in  barring  the  estate  tail,  and  they  acquired  the  dominion 
over  the  fee.  The  Messrs.  Mansfield  afterwards  concurred  in 
executing  two  deeds  of  mortgage,  one  (which  was  the  prior  mort- 
gage) for  12,000/.  to  the  trustees  of  Mr.  Flemyng's  settlement,  and 
the  other,  that  which  is  the  subject-matter  of  the  present  suit,  to 
Mr.  Lawless,  for  6,250/.,  a  sum  composed  of  various  items,  which 
[  •598  ]  I  shall  *have  occasion  hereafter  to  consider.  But  the  first  point 
which  was  made  at  the  Bar,  and  which  is  necessary  to  be  disposed 
of,  independent  of  the  merits,  is  of  this  natuve.  By  the  first 
mortgage,  executed  by  the  father  and  son  to  Flemyng's  trustees,  it 
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was  stipulated  that  the  mortgagors  should  not  take  any  steps  to  lawless 
redeem  the  mortgage  within  a  less  term  than  five  years ;  and  the  mansfikld. 
mortgagee  agreed  that,  so  long  as  the  interest  was  regularly  paid, 
he  would  accept  a  lesser  rate  of  interest,  and  would  not  take  any 
steps  to  compel  its  payment  within  less  than  five  years :  that 
arrangement  was  for  the  benefit  of  both  parlies  :  the  lender 
obtained  a  continuing  security  for  his  money  for  five  years ;  and 
the  borrower,  on  the  other  hand,  was  sure  that  he  would  not  be 
compelled  every  six  months,  perhaps,  to  look  out  for  a  new  lender, 
and  to  incur  the  expense  attendant  upon  a  new  loan.  It  was  a  fair 
stipulation :  it  was  valuable  on  both  sides.  It  was  obtained  through 
the  instrumentality  and  professional  skill  of  Mr.  Lawless,  who  was 
the  solicitor  employed  by  Messrs.  Mansfield  ;  and  it  is  one,  of  the 
advantage  of  which  Mansfield  cannot  now  be  deprived. 

The  second  mortgage  on  Mansfield^s  property  was  to  Mr.  Lawless 
himself ;  but  it  was  taken  in  a  very  different  form :  for  whilst  the 
money  in  the  first  mortgage  was  lent  at  an  interest  of  five  per  cent., 
that  advanced  by  Mr.  Lawless  was  to  bear  interest  at  six  per  cent. ; 
and  again,  whilst  the  loan  upon  the  first  mortgage  was  to  continue 
for  a  term  of  five  years,  within  which  the  money  could  not  be  called 
in,  that  on  the  other  mortgage  was  payable  within  a  short  period 
after  the  date  of  the  deed.  Now,  the  effect  of  those  deeds  comes 
directly  into  consideration  upon  the  frame  of  the  pleadings  in  the 
present  suit.  Mr.  Lawless's  bill  is  filed  not  only  against  Mr.  Mans- 
field, but  also  against  the  ''^prior  mortgagees  ;  and  he  prays  to  be  [  *o'J9  ] 
at  liberty  to  redeem  the  first  mortgage,  if  necessary,  and  also  for 
the  common  sale  as  usual  in  this  Court.  The  cross  bill  prays  that 
the  accounts,  on  foot  of  which  the  mortgage  to  Lawless  was  granted, 
may  be  opened,  and  that  that  mortgage  should  stand  only  for  such 
sum  as  might  be  found  to  be  due ;  and  though  no  objection  was 
taken  by  the  pleadings  to  the  relief  as  prayed  by  Mr.  Lawless,  yet 
it  is  now  at  the  Bar  insisted,  on  the  part  of  Mr.  Mansfield,  that  as 
the  prior  mortgagees  could  not  compel  a  redemption  within  five 
years  from  the  date  of  the  mortgage,  Mr.  Lawless,  who  took  with 
notice  of  that  proviso,  though  his  deed  does  not  contain  any  like 
stipulation,  is  bound  by  it,  and  therefore  was  not  entitled  to  a 
decree  for  foreclosure  and  sale,  when  he  filed  his  bill.  Although 
Mr.  Lawless  has  made  the  prior  mortgagees  parties  to  his  bill, 
they  decline  to  be  redeemed,  as  they  have  a  right  to  do,  and  the 
lall  therefore  must,  as  against  them,  be  dismissed ;  and  it  is  con- 
tended, on  the  part  of  the  Messrs.  Mansfield,  that  I  must  dismiss 
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Lawless  the  bill  generally  against  all  parties ;  for  the  only  relief,  which  I 
Mansfield,  could  give  Mr.  Lawless,  according  to  the  practice  in  this  country 
in  mortgage  suits,  is  a  sale,  and  that  sale  must  consequently  be  of 
an  equity  of  redemption.  Now  it  is  contended  that  such  a  sale  is 
inconsistent  with  the  rules  of  this  Court;  but  as  it  is  also  said  that 
on  the  merits  of  this  case  I  cannot  make  a  decree  in  favoar  of 
Mr.  Lawless,  I  shall  consider  the  case  upon  the  merits,  before  I 
consider  the  question  of  form. 

It  appears  that  the  mortgaged  estates  are  a  very  ample  security 
for  both  mortgages  ;  for  it  is  in  evidence  that  Mr.  Power,  and  after- 
wards Mr.  Sheil,  as  representing  Mr.  Power,  offered  to  lend  17,000/. 
[  •BOO  J  on  the  inheritance,  at  five  *per  cent.  Now  that  offer  was  not 
entertained  by  Lawless  as  Mr.  Mansfield's  agent,  because,  in  his 
opinion,  the  loan  with  the  Flemyngs  had  gone  too  far,  and  it  was 
not  accepted  by  Mr.  Mansfield,  as  the  latter  alleges,  because  he 
could  not  get  rid  of  Lawless.  But  however  that  may  be,  I  do  not 
find  fault  with  that  offer  not  having  been  acceded  to  by  Lawless, 
for,  in  all  probability,  the  contract  with  the  Flemyngs  had  gone  so 
far  as  to  render  it  imprudent,  if  not  unsafe,  to  have  unsettled  every 
thing,  and  entered  upon  a  treaty  for  a  new  loan.  But  though  I 
attach  no  blame  to  Lawless  on  that  point,  the  facts  show  that  the 
estate  was  an  ample  security  for  all  the  money  secured  upon  it,  and 
that  all  the  sums  required  might  have  been  obtained  at  five  per 
cent.,  had  more  care  been  taken. 

The  mortgage  in  question  was  prepared  by  Mr.  Lawless  (I  shall 
have  occasion  at  a  subsequent  part  of  the  case  to  consider  the 
different  items  of  that  mortgage),  and  I  am  bound  to  sa^*,  as 
solicitor  for  Mr.  Mansfield.  I  was  told  that  Mr.  Griffith,  before 
whom  the  draft  of  the  mortgage  was  laid,  was  retained  and  acted 
as  counsel  for  Mr.  Mansfield,  and  that,  therefore,  he  had  sufficient 
protection.  Now,  whether  that  was  or  was  not  the  case,  Mr. 
Lawless  was  the  only  solicitor  concerned  in  the  transaction,  and 
he  throughout  it  acted  as  solicitor  both  for  his  client,  who  was  the 
mortgagor,  and  for  himself,  the  mortgagee.  There  is  no  better 
established  principle,  no  more  trite  remark,  than  that  nothing  can 
be  more  unwise  on  the  pail  of  a  solicitor,  than  conduct  of  tliat 
kind.  If  a  solicitor  wish  to  deal  with  his  client  for  a  mortgage, 
which  no  doubt  he  may,  he  is  bound  not  only  to  see  that  his  client 
has  full  information  upon  every  point  within  his  own  knowledge, 
as  such  solicitor,  but  he  should,  in  justice  to  himself,  take  care  that 
♦601  ]       his  client,  *l)y  means  of  another  solicitor,  should  have  that  protection 
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against  himself,  which  he,  the  client,  would  have  had  through  Lawless 
him  in  a  transaction  with  a  third  party.  He  is  not,  in  fact,  at  mansfield. 
liberty  to  act  in  a  matter  relating  to  his  own  benefit  as  the  solicitor 
for  both  parties ;  and  if  he  will  do  so,  he  must  be  content  at  all 
times  to  have  the  transaction  examined  with  great  jealousy,  in 
order  that  the  Court  may  be  satisfied  that  the  client  had  the  same 
protection,  which  he  would  have  had,  had  he  been  represented  by 
a  regular  solicitor  of  his  own,  acting  only  for  the  advantage  of 
his  client. 

I  cannot  at  all  acquiesce  in  the  position,  which  has  been  stated 
at  the  Bar,  that  Mr.  Griffith  was  the  counsel  for  Mr.  Mansfield  ;  he 
was  the  counsel  chosen  by  Mr.  Lawless,  and,  as  such,  the  draft  of 
the  mortgage,  which  I  have  now  before  me,  was  laid  before  him. 
Now,  from  the  observations  made  by  Mr.  Griffith,  on  perusing  that 
draft,  it  appears  that  he  intimated,  that  it  would  not  only  be  wise, 
but  it  was  incumbent  on  Mr.  Lawless,  for  his  own  sake,  to  have 
the  transaction  sifted  by  a  third  person,  before  he  entered  into  it ; 
and  he  disclaimed,  as  far  as  man  could  disclaim,  that  relation  of 
counsel  for  Mr.  Mansfield,  which  had  been  put  upon  him  by  the 
manner,  in  which  the  papers  were  laid  before  him.  I  think  that 
Mr.  Griffith's  conduct  was  much  to  be  applauded.  It  might, 
perhaps,  have  been  still  better  if  he  had  stated  in  express  terms  to 
Mr.  Lawless  (though  it  certainly  was  rather  difficult  to  do  so^  and 
every  allowance  should  be  made  for  the  omission),  that  he  could 
not  act  as  solicitor  for  both  parties  ;  and  that  if  he,  Lawless,  chose 
to  act  as  solicitor  for  himself,  he  must  have  some  other  person  to 
act  for  his  client.  I  need  not  read  the  opinions  that  were  given, 
the  Bar  being  already  in  possession  of  them ;  but  they  plainly  show 
that  Mr.  Griffith  meant  to  disclaim  being  ^counsel  for  Mr.  [  'eoi  ] 
Mansfield.  He  says  that  his  approbation  was  of  no  value, 
because  he  knew  nothing  about  the  circumstances  of  the  case, 
or  the  relations  between  the  parties.  I  am  therefore  bound  to 
say,  that  there  was  not  that  care  and  caution,  that  benefit  of  advice 
thrown  around  the  Messrs.  Mansfield  in  this  transaction  to  which, 
according  to  the  rules  of  this  Court,  they  were  fully  and  clearly 
entitled.  The  result  of  this  view  of  the  circumstances  upon  the 
first  point  is,  that  in  my  clear  opinion  Mr.  Mansfield  is  entitled  to 
the  full  benefit  of  the  stipulation  in  the  prior  mortgage,  which  was 
secured  to  him  by  that  deed,  with  the  entire  concurrence,  and 
through  the  instrumentality  of  Mr.  Lawless  himself ;  and  that  Mr. 
Lawless,  in  dealing  with  Mr.  Mansfield,  without  the  aid  of  another 
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Lawless  solicitor,  was  not  at  liberty  to  take  a  security  for  himself  on  this 
Mansfield,  property,  which  did  in  effect  take  away  from  Mr.  Mansfield,  his 
own  client,  the  right,  which  he  had  thus  acquired;  and  that 
Mansfield  being  so  entitled,  Lawless  cannot  enforce  his  own 
security  against  Mansfield,  so  as  to  deprive  him  of  the  benefit 
of  the  stipulation.  The  original  bill,  therefore,  must  be  dismissed 
as  against  the  first  mortgagees,  with  costs  ;  and  I  should  have  also 
dismissed  the  bill  as  against  Mr.  Mansfield,  for  the  reasons  which 
I  have  already  stated,  but  for  the  accounts  which  the  cross  bill 
seeks  to  have  taken,  and  which  I  must,  in  the  state  of  the  pleadings, 
direct.  I  shall  therefore  direct  the  necessary  accounts  to  be  taken. 
I  shall  give  no  intimation  at  this  moment  as  to  what  the  ultimate 
decree  will  be,  neither  shall  I  say  whether  a  sale  can  be  directed. 
I  shall  reserve  the  question  as  to  the  right  of  selling  the  equity  of 
redemption,  until  the  cause  comes  back  for  further  directions ;  but 
I  will  say,  that  if  it  should  fall  to  my  lot  to  decide  this  case  upon 
further  directions,  it  will  be  found  very  difficult  to  persuade  me  to 
[  ♦603  ]  direct  a  sale  of  this  *equity  of  redemption.  If  such  a  decree  were 
to  be  made,  it  would,  in  my  opinion,  be  in  violation  of  the  very 
principle  which  secures,  as  I  think,  to  Mr.  Mansfield  the  whole 
benefit  of  the  stipulations  contained  in  the  first  mortgage ;  and 
therefore,  whatever  the  result  of  these  accounts  may  be,  Mr. 
Lawless  will  have,  as  it  strikes  me  at  present,  to  wait  until  the 
time  for  redemption  of  the  first  mortgage  has  arrived. 

I  need  not  point  out  the  mischief  that  would  accrue  to  Mr. 
Mansfield,  from  being  obliged  to  take  this  estate  to  market,  charged 
for  some  time  to  come  with  a  sum  of  12,000/.;  for  though  that 
charge  might  make  it  desirable  for  speculators,  who  had  not  com- 
mand of  sufficient  money  to  buy  the  estate,  to  become  purchasers, 
yet  it  would  deter  fair  bidders  from  coming  forward,  who  desire  to 
purchase  an  unincumbered  estate  in  fee  simple ;  the  bill,  therefore, 
stands  dismissed  as  against  the  first  mortgagees  with  costs  :  but  at 
present  I  make  no  decision  with  regard  to  the  sale. 

The  question  which  has-been  most  discussed  in  this  case  is,  what 
should  be  the  frame  of  a  bill  like  the  present  cross  bill,  in  which 
the  transactions  between  a  solicitor  and  his  client  are  impeached 
as  fraudulent,  and  accounts,  which,  were  settled,  and  for  which 
securities  had  been  given,  are  sought  to  be  opened?  To  what 
extent  charges,  showing  specific  errors  in  those  accounts,  ought  to 
be  inserted,  in  order  to  open  the  accounts  generally ;  and  what 
is  the  liability  of  a  solicitor  to  prove  the  items  of  his  account. 
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irrespective  of  the  bonds,  or  bills,  or  securities  of  that  sort,  which  he      Lawless 

has  taken?     I  shall  inquire  what  the  rule  of  the  Court  is,  before  I    Mansfield. 

enter  upon  the  consideration  of  the  items,  alleged  to  be  erroneous. 

In  ordinary  cases  the  rule  seems  to  be,  *that  the  establishment  of       [  *604  ] 

one  mistake  is  sufficient  to  induce  the  Court  to  give  a  decree, 

entitling  the  party  to  surcharge  and  falsify  an  account ;  that  appears 

to  have  been  admitted  in  Davis  v.  Spurting  (i),  which  has  been  so 

much  referred  to  throughout  the  argument.     The  report  of  that 

case  is  not  very  full,  neither  does  it  appear  quite  distinctly  whether 

there  were  several  accounts,  or  but  one ;  I,  therefore,  do  not  rely  on 

the  dicta  (2)  there  as  going  at  all  beyond  the  common  rule,  which, 

as  I  have  already  stated,  is  the  right  to  a  decree  to  surcharge  and 

falsify,  where  an  error  in   an   account  is  alleged    and    proved. 

Whether  in  ordinary  cases,  where  there  are  several  distinct  accounts, 

and  errors  are  alleged  and  proved  only  in  some  of  them,  all  are 

liable  to  be  surcharged  and  falsified,  does  not  appear  to  have  been 

decided.     Lord  Eldon,  in  Chambers  v.  Goldwin  {s),  distinctly  affirms 

the  principle,  that  in  ordinary  cases,  an  error  must  be  charged  in 

the  pleadings,  and  proved  at  the  hearing,  to  entitle  the  party  to 

have  liberty  to  surcharge  and  falsify ;   and,  acting  upon  it,  he 

there,  after  much  discussion,  gave  liberty  to  surcharge  and  falsify 

the  accounts.     But  as  the  charge  of  commission,  which  was  the 

charge  complained  of  there,  extended  to  all  the  accounts;   there 

was,  in  fact,  error  alleged  and  proved  in  each  account ;  and  the 

decision,  therefore,  leaves  untouched  the  point,  which  was  mooted 

at  the  Bar,  as  to  the  necessity  of  proving  items  in  each  account,  in 

order  to  obtain  liberty  to  surcharge  and  falsify  them  all.     Where, 

however,  no  settled  account  has  been   proved,  but  the  answer 

suggests  the  existence  of  such  an  account,  there,  whether  errors 

have  been  specified  or  not,  the  invariable  practice  has  been,  as 

decided   in  Kinsman  v.   Barker  (4),  to  send   the   account  *to  the       [•605i 

Master,  with  liberty  for  the  plaintiff  to  surcharge  and  falsify,  if  the 

Master  should  find  any  settled  account.     But  where  the  defendant 

proves  a  settled  account,  set  up  by  the  answer,  and  no  error  is 

Bhown  in  the  account  by  the  plaintiff,  the  bill  will  be  dismissed : 

Buch  was  the  rule  laid  down  in  £Hdo  v.  Caleham  (5).     The  authority 

of  those  cases  is  not  questioned ;  on  the  contrary,  the  rule  is  said 

to  be  well  settled  and  plain :  but  it  is  contended,  that  this  is  a  very 

(1)  32  R.  R.  HI   (I  Ru88.  &  Mylne,  (3)  7  R.  R.  181  (9  Ves.  254.  266). 
64).  (4)  14  V©R.  579. 

(2)  32  R.  R.  145  (Tamlyn,  212.  213).  (5)  Younge,  a06. 
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Lawless  different  case ;  for  here  the  plaintiff  in  the  cross  bill  himself  states 
Mansfield,  the  early  settled  accounts,  and  impeaches  them  on  the  ground  of 
the  relationship,  which  subsisted  between  the  parties,  and  does  not, 
as  he  ought  to  have  done,  in  order  to  obtain  the  relief,  which  is 
asked  for  him  at  the  Bar,  allege  or  point  out  a  single  specific  error 
in  any  of  these  accounts.  No  doubt,  the  rule  of  this  Court  would, 
in  an  ordinary  case  of  a  settled  account,  preclude  the  party  from 
the  relief  which  is  here  sought ;  but  this  is  not  the  ordinary  case ; 
it  is  plainly  distinguishable  from  it,  and  that  on  the  ground,  that 
the  accounts  here  are  between  parties  who  stood  in  the  relation  of 
solicitor  and  client,  of  agent  and  principal,  of  creditor  and  debtor ; 
for  Mr.  Lawless  stood  in  the  relation  of  those  three  characters  to 
the  Messrs.  Mansfield,  at  the  time  the  accounts  were  settled.  Now, 
I  take  it,  that  these  two  propositions  are  perfectly  clear  in  law: 
first,  that  where  the  relation  of  attorney  and  client  subsists,  in 
questions  of  accounts  between  the  parties,  the  common  rule  does 
not  prevail;  though  the  party  only  alleges  generally,  that  the 
accounts  are  erroneous,  the  Court  will  make  a  decree  opening  the 
accounts,  if  sufficient  cause  is  shown ;  and  secondly,  that  a  solicitor, 
to  whom  his  client  has  given  bonds  or  bills,  cannot  produce  those 

[  *606  ]  securities,  and  say,  as  a  third  person  *might,  they  prove  the 
existence  of  his  debt ;  but  from  the  relationship  in  which  the  parties 
stood,  and  the  alarm  of  this  Court,  lest  by  means  of  such  relation- 
ship, any  undue  influence  should  have  been  exerted,  the  solicitor 
is  bound,  irrespective  of  his  securities,  to  prove  the  debt,  for  which 
those  securities  were  given.  This  latter  position  has  been  disputed, 
but  it  is  now  perfectly  settled. 

[His  Lordship  cited  various  authorities  upon  this  point  at 
great  length,  including  Morgan  v.  Leices  (i)  and  other  proceed- 
ings in  the  same  action  (see  19  B.  B.  566),  and  continued  as 
follows :] 

[  611  J  These  authorities  prove,  that  the  law  of  this  Court  is,  that  a 

general  charge  like  that  in  this  case  is  sufficient,  and  that  as 
between  a  solicitor  and  his  client,  his  accounts,  though  he  may 
have  securities,  must  be  vouched,  and  the  items  in  the  account 
proved  by  receipts  and  evidence,  independently  of  the  instruments. 
A  solicitor  will  not  be  allowed  to  say,  ^*  here  is  a  bUl  settled  and 
admitted   by  you  on  a  former  occasion ;    disprove  the  debt,  or 

[  ♦612  ]  any  of  the  items,  if  *you  can."  The  same  rule  as  to  a  general 
charge   was   laid  down   in  Matthews  v.  JVallwyn  (2),  where  Lord 

(1)  16  R.  R.  7  (4  Dow,  29).  (2)  4  Ves.  118. 
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Loughborough  says,  "  as  to  the  question  upon  the  account,  admitting  Lawless 
that  a  settled  account  is  not  to  be  opened,  unless  specific  errors  are  mansfield. 
pointed  out,  will  this  Court  permit  an  account  to  stand,  where 
upon  the  face  of  the  account  the  attorney  admits  that  he  has  not 
given  credit,  and  produced  that  state  of  his  affairs,  that  the  client 
was  entitled  to  have.  It  is  the  business  of  the  attorney  to  keep 
bis  client's  accounts."  But  in  truth,  this  rule  does  not  require 
confirmation. 

The  question  I  have  now  to  consider  is,  how  this  doctrine  bears 
upon  the  present  case ;  and  for  that  purpose  I  must  consider  the 
exact  bearing  of  the  accounts  themselves  ;  but  before  I  do  so,  it  is 
necessary  to  observe  upon  a  fact,  which  is  by  no  means  calculated 
to  lessen  the  jealousy,  with  which  the  Court  must  regard  any  tran- 
sactions, which  may  have  taken  place  between  the  parties  in  this 
cause.  It  appears,  that  Mansfield  having  employed  Lawless  as  his 
attorney,  at  a  subsequent  period,  and  at  the  suggestion  of  Lawless 
himself,  appointed  him  his  *'  irrevocable  agent,"  and  upon  that 
occasion  executed  a  power  of  attorney,  authorizing  him  to  receive 
his  rents.  That  power  of  attorney  I  thought  it  desirable  to  see ; 
but  it  has  not  been  produced  ;  its  non-production  has  been  accounted 
for  by  Lawless  in  an  affidavit,  in  which  he  states  that  it  was  sent 
down  to  the  Quarter  Sessions,  on  the  occasion  of  a  trial  connected 
with  the  estate,  and  that  it  was  upon  that  occasion  mislaid  or  lost ; 
and  that  it  is  now,  though  diligently  searched  for,  not  forthcoming. 
I  make  no  charge,  neither  do  I  desire  to  attach  anything  like  culp- 
able negligence  to  Mr.  Lawless  for  the  non-production  of  this  instru- 
ment; but  I  am  bound  to  remark,  *that  he  should  have  been  more  [  *6i3  ] 
careful  of  such  a  document ;  a  document,  from  which  he  derived 
his  authority  to  receive  the  rents  and  other  monies  of  his  principal, 
and  by  which  a  very  large  portion  of  his  duties  had  been  defined. 
It  was  a  document,  too,  of  which  he  should  have  been  careful,  in 
order  that  this  Court  might  know  its  nature  ;  under  present  circum- 
stances, I  am  bound  to  believe,  that  Mr.  Lawless'  request  was 
granted,  and  that  the  document  executed  was  one  purporting  to 
constitute  him  the  irrevocable  agent  and  receiver  of  Mansfield. 
Now  it  is  impossible  not  to  see,  that  this  put  Mansfield  very  much 
in  the  power  of  Lawless ;  and  when  I  remember  that  some  time 
after,  Mansfield  became  Lawless'  debtor,  the  latter  continuing  still 
to  hold  this  uncontrolled  right  of  receiving  all  Mansfield's  rents, 
and  the  dividends  on  his  Bank  stock,  thus  filling  as  regards  him,  at 
the  same  time,  the  three  characters  of  creditor,  attorney,  and  land 

21—2 
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LAWLESS  agent,  the  case  assumes  a  compleidon,  which  imperatively  demands. 
Mansfield.  ^^  ^^^  P^^'^  ^^  ^^^^  Court,  the  most  anxious  jealousy  in  scrutinizing 
the  dealings  and  transactions  between  the  parties. 

It  seems  that  the  first  object,  which  Mansfield  proposed  to  accom- 
})lish  by  Mr.  Lawless,  as  his  attorney,  was  the  raising  a  sum 
sufficient  to  enable  him  to  pay  off  annuities,  (which  of  course 
pressed  heavily  upon  him,  he  being  but  tenant  for  life),  and 
thereby  reduce  the  amount  of  interest  payable  upon  the  incum- 
brances. Certain  letters  were  read  in  evidence  to  explain  and 
justif}'  Lawless'  conduct  in  respect  to  another  branch  of  this  case, 
which  clearly  show  that  Lawless  did  endeavour  to  obtain  money  on 
fair  terms  for  that  purpose.  In  one  of  those  letters  which  bears 
date  the  7th  of  September,  1824,  he  writes  as  follows  (here  the 
[  *6H  ]  Lord  Chancellor  read  the  letter) :  so  that  the  inducement  'held 
out  to  Mansfield  to  make  the  arrangement  relative  to  the  agency 
was,  that  if  Mansfield  appointed  Lawless  his  agent.  Lawless  would 
be  enabled  to  make  advantageous  terms  with  the  annuitants.  Then 
comes  a  letter  of  the  23rd  of  October,  1824.  (Here  the  Lord  Chan- 
cellor read  the  letter,  and  stated  the  facts  relating  to  the  attempt 
to  raise  a  loan.)  These  letters  clearly  show,  that  at  that  time 
attempts  were  made  by  Lawless  to  obtain  beneficial  arrangements 
relative  to  the  annuities  ;  they  were,  however,  ineffectual.  It 
appears  that  the  bill  of  costs  for  these  abortive  attempts  to  raise 
money,  as  furnished  by  Lawless,  amounted  to  upwards  of  460/.,  off 
which  a  gross  sum  of  50{.  was  agreed  to  be  struck,  leaving  a  balance 
of  410{. ;  so  that  a  sum  of  4102.  was  thus  added-  to  the  charges 
already  on  the  estate.  This  may  have  been  a  very  fair  charge,  but 
it  was  no  doubt  a  large  addition  to  the  existing  incumbrances, 
without  any  benefit. 

I  now  come  to  the  consideration  of  the  main  question  in  this 
case,  that  is,  can  the  accounts  be  opened  or  not  ? 

[The  Lord  Chancellor  then  proceeded  through  the  accounts, 
and  remarked  upon  each  account  as  he  went  along,  pointing  out  in 
some  that  interest  was  charged  upon  sums  before  they  became  due. 
and  in  others,  errors  arising  from  the  charge  upon  foot  of  Kelly*s 
annuity,  after  it  had  been  purchased  by  Lawless ;  in  others,  the 
very  short  period  at  which  the  balances  were  struck,  and  the 
injurious  effect  of  such  a  mode  of  dealing  upon  the  interest  question 
as  between  the  parties ;  in  others,  the  fact  of  interest  having  been 
charged  upon  Lawless'  advances,  though  no  interest  was  ever 
allowed  upon  the  rent  account ;  and  in  all,  the  fact  of  the  original 
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errors  being  perpetuated  by  the  carrying  forward  of  the  balances ;      Lawless 


t. 


and  then  proceeded  as  follows :]  Mansfield. 

The  result  therefore  is,  that  as  to  the  first  eleven  accounts,  [  62a  ] 
Mansfield  must  have  liberty  to  surcharge,  and  falsify,  and  the  costs 
included  in  them  must  be  taxed.  There  must  also  be  a  reference  to 
the  Master  to  inquire  whether  interest  was  properly  chargeable  on 
advances  made  by  Lawless ;  the  Master,  in  doing  so,  to  have  regard 
to  the  circumstance,  that  Lawless  did  not  give  the  Messrs.  Mans- 
field credit  for  interest  upon  balances  in  their  favour,  when  in  his 
hands  :  as  to  the  accounts  from  eleven  to  the  close  of  the  transac- 
tion (i),  there  must  be  a  general  account  of  all  dealings  and 
transactions  between  the  parties. 

As  to  the  mistake  with  regard  to  the  double  charge,  it  is  but 
right  to  say  that  Lawless,  as  soon  as  he  discovered  the  error, 
admitted  the  incorrectness  in  the  account,  and,  in  a  notice  served 
upon  Mr.  Mansfield's  solicitor,  expressed  his  willingness  to  correct 
it,  in  order  to  save  any  further  expense.  This  was,  no  doubt,  very 
creditable  on  the  part  of  Mr.  Lawless ;  it  was  such  conduct  as  I 
should  have  expected  from  a  gentleman  holding  the  respectable 
position,  which  he  does  in  his  profession ;  but  when  it  is  thrown  out, 
that  a  person,  who  thus  acts,  should  not  afterwards  have  this  error 
corrected  at  his  expense,  that  in  fact  the  notice  ought  to  have  the 
operation  of  putting  the  parties  in  the  same  position,  as  if  the 
mistake  had  never  been  made,  I  do  not  concur  in  the  suggestion. 
It  is  not  in  the  power  of  a  party,  against  whom  a  bill  such  as  the 
present  has  been  filed,  relying  upon  certain  errors  in  an  account, 
from  time  to  time,  as  he  discovers  mistakes,  by  serving  notices  upon 
*his  opponent,  expressing  his  willingness  to  correct  them,  to  [  *624  ] 
deprive  the  party  of  the  benefit,  which  the  existence  of  those 
mistakes  has  given  him,  or  to  put  his  opponent  in  such  a  position 
as  to  render  it  prudent  for  him  to  stay  his  proceedings. 

There  still  remains  a  very  material  point  for  my  consideration  ; 
I  allude  to  the  purchase  by  Lawless  of  the  annuity  granted  by 
Mansfield  to  Kelly.  The  two  letters  of  Lawless,  which  I  have 
already  alluded  to,  are  connected  with  the  subject  of  the  purchase  of 
this  annuity  in  this  way ;  they  show  an  agency  in  Lawless  for  the 
reduction  as  well  of  the  amount,  as  the  arrears,  of  the  annuities 
payable  by  Mansfield.  But,  besides  these,  there  are  some  very 
important  letters  relative  to  this  very  annuity  of  Kelly's,  of  a  later 

(1)  It  wan  not  sericyiBly  contended  that  theue  later  accounts  wei-e  settled 
accounts. — O.  A.  8. 
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LAWLK88  date :  one  of  these  is  dated  the  15th  of  January,  1825,  and  is  in 
Uassfirld.  these  words  (his  Lordship  here  read  the  letter),  showing,  as  it 
strikes  me,  that  he  coald  get  money  on  the  annuities  at  a  reduced 
rate.  Now,  in  one  of  his  early  letters  he  says, ''  pay  no  exorbitant 
sums  for  the  purpose  of  getting  rid  of  those  annuities,  for  I  know 
Garstin,  Lynch,  and  Delany,  and  can  do  something  for  you  with 
them.'*  And  in  the  letter  of  the  15th  of  January,  1825,  he  says, 
''  Tom  Kelly  has  consented  to  take  oSSOOL ;  I  think  I  might  induce 
him  to  knock  oflf  another  100/.''  Lawless  was  upon  such  terms 
with  those  parties,  or  at  least  he  wrote  letters,  which  would  lead 
Mansfield  to  suppose  that  he  was  on  such  terms  with  them,  as  would 
enable  him  to  do  something  with  them  for  Mansfield's  benefit,  that 
in  fact  he  stood  between  his  client  and  the  annuitants  in  a  verv 
favourable  position  for  an  arrangement  with  respect  to  the 
annuities,  and  that  he  partly  relied  upon  that  very  circumstance, 
[  ^625  ]  as  an  inducement  for  further  confidence  on  the  part  *of  Mansfield. 
Then  comes  a  letter  of  the  19th  of  May,  1825,  in  which  he  speaks  of 
Kelly  as  willing  to  take  a  mortgage ;  so  that,  as  early  as  1825,  he 
represents  to  his  client  that,  in  his  opinion,  both  Lynch  and  Kelly 
would  be  glad  to  take  six  per  cent,  for  their  demands.  What  more  ? 
I  find  that  on  the  19th  of  January,  1831,  Lawless  wrote  to  say  that 
he  had  an  abatement  from  Garstin,  and  at  same  time  suggested  to 
Mansfield  a  compromise  of  all :  and  again,  so  late  as  1886,  he 
expresses  an  opinion  that  Lynch  would  settle  at  five  per  cent,  on 
the  original  loan,  and  treat  his  annuity  as  if  it  had  been  originally 
a  mortgage  ;  thus,  in  my  opinion,  showing  himself  up  to  that  time 
a  continuing  agent  for  the  converting  of  those  annuities,  and  the 
saving  of  interest. 

Mr.  Kelly  has  been  examined  in  the  cause,  and  he  says,  that  be 
agreed,  in  1825,  to  strike  off  a  large  amount  of  the  arrears  then 
due,  upon  the  terms  of  getting  Mr.  Mansfield's  drafts  on  Mr. 
Lawless  for  the  balance,  and  also,  to  reduce  the  annual  amount  of 
the  annuity  from  128/.  to  104/.  lis.  6d.  per  annum ;  at  the  same 
time,  he  stated,  that  if  Mansfield  would  pay  him  a  certain  sum, 
within  a  specified  time,  he  would  assign  to  him  the  annuity ;  but 
that,  in  case  the  sum  was  not  paid  within  the  time  named,  he  would 
not  take  less  than  the  sum  named  in  the  deed  for  its  repurchase. 
These  terms  were  accepted  by  Mansfield,  and  bills,  to  cover  the 
amount  agreed  to  be  taken  for  the  arrears,  were  accordingly  given 
to  Mr.  Kelly,  which  bills  were  brought  into,  and  appear  in  the 
account  between  Lawless  and  Mansfield  ;  but  Mansfield  was  unable 
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to  redeem  the  annuity  within  the  time  specified.  In  1830,  Lawless  Lawless 
himself  buys  the  annuity :  Mr.  Kelly,  in  his  deposition,  evidently  mansfibld. 
points  to  Lawless  as  being  the  person  from  whom  the  proposition, 
as  to  the  purchase  of  the  annuity  ^proceeded ;  but  whether  that  was  [  *6'26  ] 
or  not  the  fact,  the  result  is,  that  five  years  after  the  transaction  to 
which  I  have  just  referred,  Lawless  becomes  the  purchaser  of  this 
annuity  for  the  very  sum  agreed  upon  between  Mansfield  and  Kelly 
in  1825,  less,  however,  by  a  half  year*s  gale,  there  being  one  then 
due ;  and  he  buys,  not  the  annuity  of  128/.,  but  the  annuity  as 
already  reduced,  by  the  previous  arrangement  between  Kelly  and 
Mansfield ;  showing,  I  must  say,  a  perfect  recollection  of  what  had 
taken  place  through  his  means,  as  agent  for  Mansfield,  in  1825. 
Now,  the  question  is,  upon  what  terms  he  is  to  be  considered  in  this 
Court  as  having  bought  ?  The  assignment  bears  date  the  21st  of 
August,  1830,  and  it  purports,  in  consideration  of  825/.  then  paid, 
to  convey  the  annuity,  which  was,  as  I  have  stated,  by  agreement 
reduced  to  104/.  14«.  6c/.,  to  Lawless.  Though  in  the  deed  of 
assignment  the  money  is  treated  as  if  it  were  paid,  yet,  in  point  of 
fact,  not  more  than  30/.  was  paid  in  cash,  the  remainder  being 
secured  by  bills,  payable  at  different  dates.  This  fact  cannot  but 
affect  the  transaction,  when  the  rights  of  Mr.  Lawless'  principal  are 
in  question:  as  it  shows  that  Lawless  himself  was  not  at  the  time  in 
funds  to  enable  him  to  make  the  purchase,  and  leaves  it  open  to 
surmise,  that  the  dealings  with  his  principal  may  have  been  the 
means,  by  which  he  subsequently  met  the  engagements,  into  which 
he  entered  to  secure  the  payment  of  the  purchase-money.  In  an 
account  which  bears  date  the  4th  of  September,  1830,  Lawless,  I 
find,  takes  credit  for  52/.  Is.  Sd.,  the  amount  of  the  half  year's 
annuity  that  became  due  on  the  29th  of  June,  1830:  thus  con- 
temporaneously, I  may  say,  getting  more  than  a  set-off  for  what  he 
had  paid  in  money  for  the  purchase. 

But  it  is  said  that  the  purchase  was  beneficial  to  Mansfield,  ^for  [  *<>27  ] 
as  Mansfield  could  not  himself  buy,  it  was  better  to  have  the 
annuity  vested  in  a  person,  who  would  not  be  pressing  for  his 
money,  than  in  a  stranger  who  could  have  no  reason  for  not  being 
so  ;  in  one  who  would  not  put  him  to  any  legal  expense,  if  the 
annuity  were  not  regularly  paid,  rather  than  in  a  person,  who 
would  have  added  much  to  the  amount  of  the  annuity  in  the  shape 
of  costs,  in  case  the  annuity  remained  unpaid  for  any  considerable 
time.  Now,  I  look  to  see  what  benefit  Mansfield  derived  from  this 
arrangement :  all  that  Kelly  or  any  other  person  could  get,  was  his 
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Lawless  annuity,  as  it  became  due.  Before  Lawless  became  the  purchaser, 
Mansfield,  the  annuity  was  not  very  regularly  paid,  and  Kelly  was,  of  course, 
complaining ;  but  from  the  time  that  Lawless  became  entitled  to 
the  annuity,  there  were  no  complaints ;  they  would,  indeed,  have 
been  unreasonable,  as  the  annuity  was  charged  in  the  accounts 
against  Mansfield  the  very  day  it  became  due,  and  the  payments  of 
this  annuity,  so  debited,  went  to  swell  the  balance  of  the  account 
against  Mansfield ;  so  that  interest  upon  interest  was  sometimes 
charged,  and  interest  was  always  charged  upon  the  annuity,  from 
the  time  it  was  brought  into  the  account.  No  terms  could  be  made 
with  Lawless ;  he  had  the  funds  in  his  own  hands ;  surely  these 
facts  negative  any  idea  of  benefit  having  been  conferred  upon  Mr. 
Mansfield  by  this  purchase. 

Can  such  a  purchase  stand?  Upon  that  point  I  wish  to  draw 
the  parties*  attention  to  the  letters  written  in  1836,  to  which  I  have 
already  referred,  to  show  a  continuing  relation  subsisting  between 
those  parties  as  to  arrangements  on  foot  of  the  annuities.  (Here 
the  Lord  Chancellor  read  the  letter  of  the  31st  of  August,  1836.  > 
That  letter  shows  that,  as  late  as  1836,  Lawless  was  of  opinion, 
[  *628  ]  with  respect  *to  another  annuity,  that  the  annuitant  ought  to  take 
five  per  cent,  on  the  original  loan,  from  the  commencement ;  thus 
treating  the  annuity  as  a  mortgage.  I  think,  therefore,  it  is  quite 
clear,  upon  the  evidence,  that  Lawless  continued  until  1836  an 
agent,  for  the  purpose  of  benefiting  Mansfield  by  arranging  with 
the  annuitants. 

It  has  been  said,  in  justification  of  Lawless,  that  there  was 
nothing  secret  on  his  part  in  managing  this  transaction,  and  that 
Mansfield's  attention  was  repeatedly,  at  subsequent  periods,  dra^ii 
to  the  fact  of  the  purchase,  by  the  items  on  foot  of  the  annuity  in 
the  accounts.  Now,  it  is  quite  true  that  in  several  of  the  accounts, 
from  the  time  of  the  purchase,  if  not  in  all,  there  appears  this 
entry,  '*  due  to  me  as  assignee  of  this  charge  "  so  much.  But  how 
can  I  say  that  Mansfield  ever  looked  at  the  items  of  the  account ; 
the  facts  connected  with  the  eighteen  items,  which  were  doubly 
charged,  and  which  Mansfield  never  discovered,  shake  my  belief  in 
any  diligence  on  his  part ;  and  although  I  see  that  there  was  on 
the  face  of  this  account  the  statement  of  Lawless  being  assignee,  I 
ought  to  hesitate  before  I  fix  Mansfield  with  a  knowledge  of  the 
fact.  Besides,  he  was  in  Lawless*  power,  who  was  employed  to 
obtain  a  reduction  of  the  annuities.  But  there  is  much  more  in 
this  transaction ;   Lawless   not   onlv  receives  the  whole   of    the 
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annuity  from  1830  to  1838,  but,  in  his  final  account,  in  1838,  with      Lawless 

I*. 
Mansfield,  prior  to  the  agreement  for  the  mortgage,  he  charges  the    maksfield. 

whole  sum,  which  was  fixed  in  the  annuity  deed  to  be  paid  for  the 

repurchase  of  the  annuity ;  so  that  this  agent  for  the  purchasing 

up  the  annuities  for  the  benefit  of  the  Mansfield  charges,  not  only 

the  annuity,  but  also,  not  the  money  which  he  paid,  but  the  sum 

which  should  have  been  paid,  had  there  been  no  treaty  whatever 

with  Kelly.     This  ^charge  is  sought  to  be  disguised  in  the  arrange-       [  *629  ] 

ment  for  the  mortgage,  for  it  is  not  stated  to  be  money  paid  for  the 

redemption  of  this  annuity,  but  is  with  other  sums,  amounting  in  all 

[to]  1,1322.  8s.  lOr/.,  put  down  as  cash  advanced  for  Mansfield's  use. 

The  principle  upon  which  this  Court  acts  in  cases  of  this  kind, 

has  been  much  argued,  but  it  appears  to  me  that  the  point  is  well 

settled.     The  case  of  Reed  v.  NoMs  (i)  has  been  referred  to ;  but 

that  case  upon  ihis  j)oint  is  not  of  much  importance,  as  it  merely 

contains  a  statement,  a  very  clear  statement  indeed  of  the  general 

rule,  that  an  agent  cannot  buy  for  his  own  benefit ;  that  it  is  his 

duty,  on  behalf  of  his  employer,  to  settle  the  debt  on  the  best  terms  he 

can  obtain ;  and  if  he  is  employed  for  that  purpose,  and  is  enabled 

to  procure  a  settlement  of  the  debt  for  anything  less  than  the  whole 

amount,  it  would  be  a  violation  of  his  duty  to  his  employer,  or  at 

least  would  hold  out  a  temptation  to  violate  that  duty,  if  he  might 

take  an  assignment  of  the  debt,  and  so  make  himself  a  creditor  of 

his  employer  to  the  full  amount  of  the  debt,  which  he  was  employed 

to   settle.      In    Cane  v.   Lord   Allen  (2) ,   it   was  decided,   that   a 

purchaser  of  an  estate  buying  up  a  charge  on  it,  which  the  vendor 

was  to  satisfy,  could  not  charge  more  for  it  than  he  actually  gave. 

In  Molonff  v.  UEstranr/e  (3),  an  acquiescence  for  thirty  years  was 

not  held  a  sufficient  reason  for  refusing  to  set  aside  a  purchase 

made  by  an  agent.     There  is  no  doubt  as  to  the  law;  the  only 

difficulty  is  its  application  to  each  particular  case.     In  Carter  v. 

Palmer  (4),  a  barrister,  who  had  been  consulted  about  compromising 

an  incumbrance  *on  the  estate  of  his  client,  and  who  afterwards,       L  *^^  ] 

upon   the  compromise  having  been  broken  off,   bought  the  very 

incumbrance  relative  to   which  he  had  been  consulted,  was  not 

allowed  to  take  advantage  of  the  knowledge,  which  he  had  acquired 

in    his  confidential    situation,   but   was    decreed    to    satisfy   the 

incumbrance   upon   payment  of  the  sum,  which  he  had   himself 

given.     The  rule  is  a  very  simple  one,  and  grounded  upon  this, 

(1)  45  R.  R.  88  (2  My.  &  Or.  361).  (3)  Beatty,  406. 

(2)  2  Dow,  289.  (4)  54  E.  B.  155  (8  CI.  &  Fin.  657). 
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LAWI.B88  that  no  man  can  serve  two  masters.  If  a  party  midertake  to  act 
Maksfield.  for  another,  he  must  act  for  his  benefit,  and  cannot,  in  the  same 
transaction,  act  for  himself  as  a  principal.  What  had  Mr.  Lawless 
to  do  with  this  annuity,  unless  as  Mansfield's  agent  ?  what  ought 
he  to  have  done  as  such  agent  ?  it  was  clearly  his  duty  as  such 
agent  to  have  bought  up  the  annuities  at  the  smallest  possible  sum, 
and  given  to  his  employer  the  benefit  of  such  purchase. 

But  it  is  said  in  extenuation,  that  if  Lawless  had  not  purchased 
this  annuity,  Mansfield  would  have  been  a  greater  loser  than  he 
would  be,  were  Lawless  now  to  have  the  full  benefit  of  his  purchase. 
It  is  impossible  for  me,  sitting  here,  and  holding  the  balance  evenly 
between  the  parties,  to  say  what  would  have  happened,  if  Lawless 
had  not  bought  the  annuity ;  better  terms  might  have  been  made 
with  Kelly  ;  but  however  parties  may  speculate  upon  this  subject,  I 
must,  upon  the  facts  before  me,  hold  that  Mr.  Lawless  was  a  trustee 
for  Mansfield  in  this  transaction,  and  that  Mansfield  is  therefore 
entitled  to  the  full  benefit  of  it ;  there  could  be  no  safety  for  parties 
in  their  dealings,  if  this  Court  were  to  act  otherwise.  Is  it  not 
strange,  that  it  never  struck  Lawless,  that  the  reduction,  whieh  in 
his  opinion  it  would  have  been  but  fair  and  reasonable  for  Lynch 
[  ♦631  ]  to  adopt  in  1886,  as  to  his  annuity,  ought,  *with  still  more  justice 
and  propriety,  to  have  been  adopted  by  himself  with  respect  to  the 
annuity,  which  he  himself  had  bought  up  for  less  than  what  was 
originally  paid  for  it.  I  do  not  desire  to  impeach  the  moral 
character  of  Lawless  in  this  transaction.  I  state  these  facts  to  show, 
that  when  a  man  is  placed  in  a  situation,  in  which  his  duty  and 
his  interest  are  opposed,  the  former  generally  yields  to  the  latter. 
But  this  Court  is  bound  to  compel  the  party,  who  has  so  acted,  to 
sacrifice  his  own  interest,  and  to  perform  his  duty. 

The  question  then  remains  as  to  the  terms  upon  which  relief  is 
to  be  given  as  to  this  annuity.  It  is  said,  on  the  one  side,  that  I 
am  to  consider  him  as  a  trustee  for  Mansfield  from  the  commence- 
ment, and  viewing  him  as  such,  I  am  to  treat  the  sum  paid  by  him 
to  Kelly  for  this  annuity  as  so  much  money  advanced  at  the  time 
by  Lawless  for  Mansfield's  use,  and  accordingly  credit  him  for  that 
sum,  with  interest  upon  it  from  tbe  date  of  the  assignment,  and 
then  I  am  to  debit  Lawless  with  the  half  yearly  gale  of  the  annuity, 
so  as,  in  the  first  place,  to  pay  the  interest  on  the  sum  advanced, 
and  the  surplus  from  time  to  time  to  be  applied  in  liquidating  the 
principal :  whereas,  on  the  other  side,  they  contend  that  Lawless  is 
entitled  to  receive  and  have  credit  for  the  gales  of  the  annuity. 
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which  accrued  to,  and  were  received  by  him,  from  1880  to  the  date  Lawless 
of  the  mortgage,  in  lieu  of  interest  upon  the  principal  sum  paid  by  Mansfield. 
him  for  the  purchase  of  the  annuity ;  and  that  the  account,  as 
between  him  and  Mansfield,  is  only  to  be  altered  by  striking  off  the 
difference  between  the  sum  actually  paid  to  Kelly,  and  that  charged 
by  him,  as  against  Mansfield  in  the  account,  upon  foot  of  which  the 
mortgage  was  taken.  But  I  do  not  think  that  either  of  those  modes 
affords  the  true  principle,  upon  which  *the  account  ought  to  be  [  *^32  ] 
adjusted.  It  has  often  struck  me  that  this  Court  places  a  cestui  que 
trust,  where  a  breach  of  trust  has  taken  place,  in  a  better  situation 
than  if  no  such  violation  of  trust  had  occurred.  Now  although  that 
to  a  certain  extent  is  unavoidable,  yet  in  my  mind  this  Court,  where 
a  cestui  que  trust  is  about  to  derive  the  benefit  of  the  trustee's  pur- 
chase, should  rather  exert  itself  to  make  a  fair  arrangement  between 
the  parties,  than  adopt  the  extreme  rule,  which  the  agent's  conduct 
would  perhaps  at  first  suggest,  and  by  which  no  small  injustice  is 
done  to  the  party,  who  has  made  the  purchase.  It  seems  to  me 
that  it  would  be  just  on  my  part  to'  mete  out  to  Lawless  the  same 
measure  of  justice,  which  he  himself  thought  might  with  fairness 
be  meted  out  to  Lynch,  in  similar  circumstances ;  yet  not  exactly 
similar  circumstances,  for  whilst  Lawless  stood  in  a  position,  which 
created  a  duty  on  bis  part  with  respect  to  his  dealings  wdth 
Manflfield,  Lynch  owed  him  no  duty  ;  he  was  not  his  agent ;  he  was 
not  his  attorney  ;  but  at  full  liberty  to  deal  with  Mansfield  for  his 
own  benefit.  In  his  letter  of  1886,  Lawless  says :  (His  Lordship 
here  read  the  letter  of  the  81st  of  August,  1886). 

Now  I  shall  give  to  Lawless  what  he  considered  it  would  be  a 
fair  proposition  to  make  to  Lynch ;  I  shall  allow  him  the  825/. 
which  he  paid  for  this  annuity,  with  interest  at  six  per  cent,  from 
the  time  of  the  advance,  which  was  the  rate  of  interest  charged  in 
the  ordinary  dealings  between  the  parties  ;  and  against  the  amount, 
I  shall  set  off  the  total  amount  of  his  receipts  on  foot  of  the  annuity. 
The  effect  of  that  will  be,  that  all  the  accounts  in  which  the 
annuity  has  been  introduced,  must  be  altered,  by  strikmg  it  out,  as 
well  as  the  interest  which  may  have  been  added  to  the  charges  so 
made  on  foot  of  the  annuity. 

The  only  remaining  question  is  that  relative  to  the  mortgage,       [  633  ] 
the  subject-matter  of  the  original  bill.     As  to  that,  there  certainly 
was  not,  as  I  have  already  stated,  that  care  and  proper  protection 
thrown  round  Mansfield,  which  there  ought  to  have  been  by  one 
standing  in  the  relation  of  Lawless.     That  mortgage  was  composed 
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Lawless  of  the  following  items  ;  first  a  sum  of  8,612/.  alleged  to  have  been 
Mansfield,  due  on  foot  of  certain  accounts ;  as  to  that  sum,  I  have  directed 
that  those  accounts,  upon  foot  of  which  it  is  claimed,  should  be 
opened ;  and  therefore  the  mortgage  so  far  can  only  stand  as  a 
security  for  the  balance,  which  shall  ultimately  appear  on  foot  of 
those  accounts.  The  next  item  for  which  the  mortgage  was  given, 
is  a  sum  of  859/.  4«.  5d.,  which  includes  the  466/.  48.  7^^/.  that  was 
twice  charged  against  Mansfield,  and  that  item,  therefore,  must  be 
struck  out.  The  next  item  is  646/.  6«.  9d.,  for  costs ;  this  is  a 
conjectural  sum,  the  amount  of  costs  unascertained  at  the  time, 
and  of  course  those  costs  must  be  taxed,  and  I  shall  reserve,  until 
the  return  of  the  report,  all  questions  as  to  the  validity  of  the 
mortgage  as  a  security  for  the  costs  contained  therein,  and  the 
right  to  charge  interest  upon  the  said  costs  from  the  date  of  the 
said  mortgage.  The  last  item  in  the  account  is  a  sum  of 
1,182/.  8«.  lOd.y  and  this  is  put  down  as  cash  advanced  to  Mans- 
field. Now,  in  point  of  fact,  it  was  not  so  ;  for  it  appears  that  the 
only  sum  paid  in  money  upon  the  execution  of  the  deed,  was  a 
sum  of  2/.  10i(.  Upon  looking  at  the  schedule  to  the  agreement, 
it  seems  that  this  sum  of  1,182/.  Ba.  lOd.  was,  instead  of  being 
cash,  a  sum  made  up  in  this  manner :  928/.  Is,  6d.  is  first  charged 
for  the  repurchase  of  Kelly's  annuity,  a  sum  which,  after  the 
decision  I  have  made  relative  to  it,  cannot  be  treated  as  a  specific 
sum,  but  must  be  subject  to  the  account  which  I  have  directed : 
then  come  certain  sums  composed  of  interest,  but  upon  what  is  not 
[  *634  ]  disclosed  in  the  ^deed,  and  some  small  items  for  advances  to 
Mr.  Mansfield's  children.  I  cannot  but  remark,  that  the  recital 
in  the  agreement,  contemporaneous  with  the  deed,  evidently  shows 
a  desire  to  keep  out  of  sight  the  real  nature  of  the  928/.  1«.  6rf., 
for  it  is  there  put  down  as  cash  advanced  to  pay  debts,  and  no 
reference  is  made  to  the  annuity.  I  must  repeat  that  if  a  solicitor 
will  take  a  security  from  his  client  without  the  intervention  of 
another  solicitor,  he  is,  at  least,  bound  to  state  the  real  facts  and 
nature  of  the  transaction.  The  result  is,  that  the  particular  sums 
for  which  the  security  has  been  taken,  are  all  and  each  of  them 
struck  at  through  the  accounts,  which  I  have  been  compelled  to 
direct.  What  difierence  may  be  made  in  the  accounts  I  know  not ; 
I  by  no  means  say  that  a  large  sum  will  not  be  found  due  to 
Lawless  upon  these  accounts,  and  that  his  mortgage  will  not  stand 
as  a  security  for  such  sum.  At  present  I  shall  not  dispose  of 
the  costs  of  this  suit ;  were  I  to  do  so  now,  I  should  make  Lawless 
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pay  all  the  costs  hitherto  incurred,  beyond  what  would  be  reason-      Lawless 
able  in  a  common  foreclosure  suit.     But,  as  I  shall  have  all  the    maksfibld. 
facts  much  more  fully  before  me  on  the  coming  back  of  the  report, 
I  defer  the  decision  of  that  point  till  then. 

Declare  that  in  taking  the  accounts  hereinafter  directed,  the 
plaintiffs  in  the  second  cause  are  entitled  to  surcharge  and  falsify 
the  several  accounts  from  No.  1  to  No.  11  inclusive,  which  were 
produced  in  evidence  by  the  plaintiff  in  the  first  cause,  and  which 
said  account,  marked  No.  11,  was  settled,  and  bears  date  on  the 
27th  of  January,  1834.  Refer  it  to  the  Master  to  tax  all  bills  of 
costs  included  in  and  charged  by  said  eleven  accounts  respectively, 
and  let  the  said  B.  E.  Lawless  in  the  accounts  hereinafter  directed 
be  entitled  to  charge  the  said  plaintiffs  as  for  costs  with  such  "^sums  f  *^'^^  ] 
of  money  only  as  shall  be  found  or  have  been  found  to  be  due 
on  taxation  thereof.  Refer  it  to  the  Master  to  inquire  and  report 
whether  interest  was  properly  charged  by  the  said  defendant,  in 
and  by  the  said  eleven  accounts,  or  any  of  them,  upon  cash  advanced 
by  him  to  the  said  plaintiffs  or  either  of  them ;  and  also  on  the 
balances  of  the  said  several  accounts,  particularly  having  regard  to 
the  fact  of  the  said  defendant  not  having  given  the  plaintiffs  credit 
for  interest,  when  the  defendant  was  in  funds.  *  *  And  refer 
it  to  the  said  Master  to  inquire  and  report  what  was  the  true 
balance,  which  ought  to  have  appeared  upon  the  said  account 
No.  11,  having  regard  to  the  directions  hereinbefore  given.  And 
let  the  Master  take  a  general  account  of  all  dealings  and  transac- 
tions between  the  said  defendant  and  the  said  plaintiffs,  or  either 
of  them,  from  the  27th  of  January,  1834,  being  the  date  of  said 
account  No.  11,  up  to  the  time  of  *the  execution  of  the  said  second  [  *^^^f*  ] 
mortgage  of  the  5th  of  November,  1838,  in  taking  which  account, 
the  Master  shall  not  receive  the  several  judgments,  bonds,  bills,  or 
other  securities  passed  by  the  said  plaintiffs,  or  either  of  them, 
to  the  said  defendant,  as  evidence  of  any  debt  due  by  the  said 
plaintiffs,  or  either  of  them,  to  the  said  defendant;  but  declare 
the  said  defendant  bound  to  prove  the  several  debts  and  demands 
alleged  to  be  due  to  him  by  the  said  plaintiffs,  or  either  of  them, 
in  the  course  of  their  said  dealings  and  transactions,  by  extrinsic 
evidence,  irrespective  of  the  said  judgments,  bonds,  bills,  or  other 
securities  or  of  any  of  them.  And  it  appearing  to  the  Court, 
that  in  the  coarse  of  the  dealings  and  transactions  between  the 
said  parties,  that  the  said  defendant  has  converted  interest  into 
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Lawless     principal  money,  and  charged  interest  thereon:   let  the  Master 
Mansfield,    inqaire  and  report,  whether  there  was  any  contract  between  the 
said  plaintiffs  and  said  defendant,  authorizing  said  defendant  so 
to  convert  interest  into  principal,  and  charge  interest  thereon. 
Declare  that  the  purchase  of  the  annuity  in  the  pleadings  men- 
tioned, made  by  the  said  defendant,  from  said  Thomas  L.  Kelly, 
is  to  be  deemed  to  have  been  made  by  the  said  Barry  Edward 
Lawless,  in  trust  for  the  benefit  of  the  said  Walter  Henry  Mansfield. 
Refer  it  to  the  said  Master,  to  inquire  and  report  the  sum  paid  by 
the  said  Barry  Edward   Lawless,  for  the  purchase  of  the   said 
annuity :  and  declare  the  said  Barry  Edward  Lawless  entitled  to 
credit  for  such  sum,  together  with  interest  thereon,  at  the  rate  of 
six  per  cent,  per  annum,  from  the  22nd  of  August,  1880,  up  to  the 
5th  of  November,  1888 ;  and  let  him  also  have  credit  for  all  sums 
paid  as  premiums  of  insurance  in  relation  to  the  said  annuity 
during  the  said  period.     And  let  the  Master  take  an  account  of  all 
[  *637  ]      sums  of  money  received  by  the  said  Barry  Edward  ^Lawless,  on 
foot  of  the  said  annuity,  from  and  inclusive  of  the  gale  due  on  the 
29th  of  June,  1880,  up  to  the  5th  of  November,  1888 :  and  declare 
the  said  Walter  Henry  Mansfield  entitled  to  have  credit  for  same, 
and  let  the  Master  strike  a  balance  thereon  accordingly.     Let  the 
said  Master  proceed  with  the  taxation  of  the  said  bill  of  coete 
included  in  the  said  second  mortgage.      Declare  that  the  said 
second  mortgage  shall  stand  as  a  security  for  such  sum,  as  upon 
the  taking  of  the  accounts  hereinbefore  directed,  shall  appear  to 
have  been  fairly  and  justly  due  to  the  said  defendant  at  the  time 
of  the  execution  of  the  said  mortgage.     Reserve  the  question  as 
to  the  validity  of  the  said  mortgage  as  a  security  for  the  costs 
contained  therein,  and  the  right  to  charge  interest  upon  the  said 
costs  from  the  date  of  the  said  mortgage,  and  also  the  consideration 
of  the  costs  of  this  cause,  and  all  other  questions,  until  the  return 
of  the  report ;  and  as  to  the  defendants  John  Congreve  Flemyng« 
and  Anne  Sarah  his  wife,  John  Armstrong  and  Edward  Roberts 
and  the  Rev.  John  Kearney,  let  the  bill  in  the  first  cause  stand 
dismissed  as  against  them  with  costs. — Reg.  Lib.  85,  fol.  816, 1841. 
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YOUNG   V.  HASSARD.  m\. 

TlfiM    1Q 

(1  Dr.  &  War.  638—648.) 

A  testatrix  by  her  will  devised  the  lands  of  D.  to  trustees,  to  the  use  of  ^^*  Kdward 
her  son  Y.  the  plaintiff  for  life,  with  remainder  to  his  sons  in  tail.    She  ^  ^    ' 

then  bequeathed  a  number  of  annuities  to  different  members  of  her  family,  r  gig' . 
and  among  the  rest,  an  annuity  of  100/.  |»  the  defendant  H.,  and  she 
directed  that  these  annuities  should  be  paid  without  any  deduction  and 
charged  them,  **  on  the  lands  so  devised  to  the  use  of  my  son  Y.,"  the 
plaintiff,  and  on  the  residue  of  certain  other  lands,  which  she  directed  to  be 
sold.  The  testatrix  subsequently  made  a  codicil  to  her  will,  in  which  the 
following  clause  occurred  :  *'  And  whereas  I  did  by  my  said  will  give  the 
lands  of  D.  to  the  use  of  my  son  Y.  as  therein  ;  now  I  do  hereby  revoke  so 
much  of  my  said  will  as  gives  said  lands  of  D.  to  my  said  son  Y.,  and  I 
direct  that  my  trustees  shall  stand  seised  of  the  said  last  mentioned  lands  to 
the  use  of  my  daughter  H.  (the  annuitant),  for  her  life,  in  addition  to  what 
I  have  left  her  by  my  said  will :  "  Held,  tbat  the  testatrix  merely  meant  to 
substitute  one  devisee  for  the  other,  and  did  not  intend  to  discharge  the 
lands  of  D.  from  contributing  to  the  payment  of  the  annuities,  with  which 
by  the  will  they  were  charged. 

A  codicil  is  never  held  to  revoke  a  will,  further  than  is  necessary  to  give 
effect  to  the  intentions  of  the  testator. 

By  indenture  of  settlement  of  the  6th  of  July,  1812,  and  made 
on  the  occasion  of  the  marriage  of  Jane  Young  and  John  Byrne, 
the  lands  of  Drutamon,  and  several  other  denominations  of  freehold 
interest,  and  certain  chattels  real,  were  conveyed  (subject  to  an 
annuity  of  lOOL,  and  a  sum  of  1,000L  in  favour  of  Anne  Young, 
the  daughter  of  Jane  Young),  to  trustees,  in  trust  for  Jane  Young, 
for  her  life,  and  after  her  decease,  for  such  uses,  intents,  and 
purposes,  as  the  said  Jane  Young  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  to  the  use  of  the  said  Jane  Young, 
her  heirs,  executors,  administrators,  or  assigns. 

By  deed  of  the  18th  of  December,  1821,  Jane  Byrne,  in  pursuance 
of  the  power  contained  in  the  settlement  of  1812,  appointed  two  of 
the  denominations  comprised  in  that  settlement  to  her  daughter, 
Jane  Henrietta  Hassard,  for  life,  with  remainder  to  her  children,  in 
such  shares  as  she  should  appoint. 

On  the  12th  of  February,  1880,  Jane  Byrne  made  her  will,  duly 
attested,  and  thereby  after  reciting  the  settlement  of  July,  1812, 
and  the  power  therein  contained,  and  that  the  devises  in  her  will 
and  any  codicil  thereto  were  by  virtue  and  in  execution  of  the  said 
power,  and  of  all  powers,  &c. ;  she  confirmed  the  deed  of  December, 
1821,  and  devised  and  bequeathed  all  her  property,  real  and  per- 
sonal to  trustees,  *upon  trust,  to  pay  all  her  debts  and  legacies  out  [  *639  ] 
of  the  personal  estate,  and  the  produce  of  a  certain  fund  in  the  said 
will,  particularly  pointed  out.      The  testatrix  then  directed  that 
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Young  the  trustees  should  stand  seised  of  Tonyfole,  Lurganruddery  and 
HAS8ABD.  Corduagh,  to  the  use  of  her  son,  Francis  Smith  Young,  for  life, 
and  after  his  decease  to  the  use  of  such  of  his  sons,  and  their 
heirs,  as  he  should  appoint,  and  in  default  of  appointment,  to  his 
first  and  other  sons  in  tail  male ;  with  remainder  to  the  use  of  her 
second  son,  Charles  Sheridan  Young,  in  strict  settlement.  The 
testatrix  then  directed  that  the  trustees  should  stand  seised  of  the 
lands  of  Drutamon,  Tartadreen,  and  Inverarogue,  to  the  use  of 
Charles  Sheridan  Young  for  life,  with  remainder  to  his  sons  in 
tail  male,  with  remainder  to  his  daughters  as  tenants  in  common 
in  fee. 

The  testatrix  then  proceeded  to  give  a  number  of  annuities ;  to 

her  son,  William  W.  Young,  50/. ;   to  her  sister  Rebecca  Rawson, 

80/. ;    to  her  daughter,  Jane   Henrietta  Hassard,  100/. ;   to  her 

daughter   Mrs.  Swanzy,  80/. ;   to  Margaret  Clarke,  10/. ;   and  to 

her  son,   John   Young,   50/. ;    and   she  directed    that    the    said 

annuities  should  be  paid  without  any  deduction,  and  empowered 

the  annuitants,  respectively,  to  distrain  the  premises  thereinafter 

charged,  with  them,  or  any  of  them,  in  case  same  should  be  unpaid 

for  thirty  days.     The  will  then  proceeded  thus :  **  I  hereby  charge 

the  said  several  annuities  on  the  lands  so  devised  to  the  use  of  mv 

son  Charles  Sheridan  Young,  and  on  such  residue  as  shall  remain 

of  the  lands,  so  directed  to  be  sold,  or  the  produce  thereof,  after 

paying  my  debts  and  the  incumbrances  before  directed  to  be  paid 

thereout,  and  it  is  my  intention,  that  the  lands  so  devised  to  the 

use  of  my  son,  Francis  S.  Young,  shall  not  be  liable  to  any  portion 

of  said  annuities,  debts,  or  incumbrances.'* 

[  nio  ]  On  the  14th  of  July,  1888,  the  testatrix  added  a  codicil  to  her 

will,  by  which  she  revoked  the  devise  of  the  lands  of  Lurganruddery 

and  Corduagh  to  her  son,  Francis  S.  Young,  and  devised  said  lands 

of  Lurganruddery  to  her  son  William  in  fee.     She  also  revoked  the 

annuity  of  50/.,  given  by  the  will  to  William  Young,  and  instead 

thereof  bequeathed  to  him  500/. ;  the  payment  of  which,  however, 

was  to  be  postponed  until  after  the  payment  of  her  debts ;  and  she 

devised  the  lands  of  Corduagh  to  her  daughter  Mrs.  Anne  Swansy, 

for  her  life  (in  addition  to  what  she  had  left  her  by  her  will),  for 

her  separate  use ;  and  after  her  death  among  her  children,  in  such 

shares  and  proportions,  as  she  should  by  deed  or  will  appoint.    The 

codicil  then  proceeded  thus :  ''  and  whereas  I  did,  by  my  said  will, 

give  to  the  said  trustees,  the  town  and  lands  of  Drutamon,  in  the 

county  of  Cavan,  to  the  use  of  my  son,  Charles  S.  Young,  as  therein ; 
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now  I  do  hereby  revoke  so  much  of  my  said  will  as  gives  said  lands  Youito 
of  Dratamon  to  my  said  son,  Charles,  and  I  do  hereby  direct  that  hassabd. 
my  said  trustees  shall  stand  seised  and  possessed  of  the  said  last 
mentioned  lands,  to  the  use  of  my  daughter,  Mrs.  Jane  Henrietta 
Hassard,  for  her  life  (in  addition  to  what  I  have  left  her  by  my 
said  will),  for  her  sole  and  separate  use,  free  from  the  control  and 
engagements  of  her  present  or  any  future  husband,  her  own  receipt 
to  be  alone  a  sufficient  discharge ;  and  after  her  death  in  trust  for 
her  son,  Patrick  S.  8.  Hassard,  if  living  at  the  death  of  his  mother; 
but  in  the  event  of  said  Patrick  dying  before  he  attains  his  full  age 
of  twenty-one  years,  or  not  being  living  at  the  death  of  his  said 
mother,  then  I  direct  that  said  last  mentioned  lands  shall  go  to 
my  own  right  heirs.  I  do  hereby  confirm  my  said  will  in  every 
particular,  save  so  far  as  this  writing  by  way  of  codicil  alters  or 
revokes  the  same ;  and  I  do  hereby  declare  this  to  be  a  ^codicil  to  [  *64i  ] 
my  said  will,  and  to  be  deemed  and  taken  as  part  thereof." 

On  the  day  following,  the  testatrix  made  a  second  codicil  to  her 
will,  directing  her  furniture  and  household  property  to  be  sold  for 
payment  of  her  debts,  and  bequeathing  some  few  articles  of  personal 
property  to  her  daughters,  Mrs.  Swanzy  and  Mrs.  Hassard ;  this 
codicil  did  not  in  any  way  affect  the  questions  in  the  cause. 

In  the  month  of  August  in  the  same  year  the  testatrix  died, 
leaving  six  children  her  surviving;  who  thereupon  entered  into 
possession  under  the  provisions  of  the  will  and  codicil ;  but  sub- 
sequently a  claim  having  been  set  up  on  the  part  of  Mrs.  Jane 
Hassard,  that  the  effect  of  the  codicil  was  to  exonerate  the  lands  of 
Drutamon  from  any  liability  to  contribute  to  the  payment  of  the 
annuities  charged  by  the  will,  the  present  bill  was  filed  by  the 
})laintiff,  Charles  S.  Young,  stating  the  matters  above  mentioned, 
and  praying  that  the  lands  of  Drutamon,  in  the  possession  of  the 
defendant,  Jane  Hassard,  together  with  the  other  lands  in  the  will 
mentioned,  and  in  the  possession  of  the  plaintiff,  might  be  declared 
to  be  charged  with  the  payment  of  the  several  annuities  due  and 
payable  under  the  said  will;  and  that  all  the  said  lands  should 
be  declared  liable  to  contribute  rateably  in  proportion  to  their 
respective  value  in  the  payment  of  the  said  several  annuities. 

On  the  13th  of  January,  1889,  the  cause  was  first  heard,  when 
the  Lord  Chancellor  was  pleased  to  send  a  case  to  the  Court  of 
Queen's  Bench  for  their  opinion  upon  the  following  question : 
**  Whether,  upon  the  true  construction  of  the  will  and  codicils, 
the  lands  of  Drutamon  were  liable  to  ^contribute  to  the  payment       [  *642  ] 
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YotJNo  of  the  several  annuities  in  the  said  will  mentioned,  or  any  of 
Hassard.  them?**  To  this  question  the  Court  of  Queen's  Bench  having 
returned  an  answer,  that  the  lands  of  Drutamon  were  liable  to 
contribute  (i),  the  cause  came  on  to  be  heard  on  this  certificate 
on  the  4th  of  November,  1839,  before  Lord  Plunkbt,  who  confirmed 
the  certificate,  and  accordingly  declared  that  the  said  lands  of 
Drutamon  and  the  other  lands  were  charged  with  the  payment 
of  the  said  annuities,  and  were  liable  to  contribute  rateably  iii 
proportion  to  their  respective  value:  and  by  the  decree  it  was 
referred  to  the  Master  to  inquire  what  was  the  value  of  the  said 
several  townlands  and  premises  at  the  time  of  the  decease  of  the 
testatrix,  and  what  was  the  proportion  which  the  said  lands  were 
severally  liable  to  pay ;  and  whether  any  sums  had  been  paid  since 
the  death  of  the  testatrix  by  the  plaintiff  out  of  the  rents  and  profits 
of  the  lands  devised  to  him,  which  should  have  been  paid  or  con* 
tributed  out  of  the  rents  and  profits  of  the  lands  of  Drutamon ;  and 
the  amount  and  particulars  of  all  sums  retained  by  the  plaintiff 
on  foot  of  the  annuity  payable  to  defendant,  Jane  Hassard,  and 
charged  upon  the  lands  in  the  plaintiff's  possession.  By  this 
decree  the  defendants,  Richard  H.  Hassard  and  Jane  Hassard,  his 
wife,  were  directed  to  pay  the  costs  of  the  case  at  law,  and  further 
directions  were  reserved. 

Against  this  decree  a  petition  of  rehearing  was  presented  on  the 
part  of  the  defendants,  Richard  H.  Hassard  and  Jane,  his  wife. 

Mi\  William  Brooke,  Mr.  Holmes,  and  Mr.  Bunvufjhs,  for  the 
plaintiff. 

[  643  ]  Mr.  Serjeant  Warren,  Mr.  Litton,  and  Mr.  Warren,  for  the 

defendants  Hassard  and  wife. 

The  following  cases  were  referred  to:  Beckety.  Harden  (2),  Willett 
V.  Sandford  (3),  Lmhington  v.  Boldero  (4),  Doe  d.  Searle  v.  //tcA*«(5), 
and  Reeves  v.  Newenham  (6). 

The  Lord  Chancellor  : 

This  is  a  very  plain  case,  and  does  not  admit  of  any  serious 
doubt.  The  testatrix,  Jane  Young,  having  power  over  certain 
property,  made  her  will,  by  which  she  gave  one  estate  to  the 
eldest  of  her  sons,  and  another  estate  to  her  second  son,  Charles 

(1)  1  Jebb  &  S,  611.  (4)  14  B.  B.  261  (G.  Cooper,  216). 

(2)  4  M.  &  S.  1.  .      (5)  36  E.  R.  I  (8  Bing.  479). 

(3)  1  Ves.  Sen.  178,  186.         (6)  2  Rigd.  P.  C.  11. 
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Young,  with  certain  ases  over,  in  strict  settlement.  She  then  gave  Youno 
a  number  of  annuities,  and  she  directed  that  they  should  be  paid  hahsakd. 
out  of  the  estate  given  to  her  second  son ;  the  words  of  the  will  are : 
''  I  hereby  charge  the  said  several  annuities  on  the  lands  so  devised 
to  the  ^use  of  my  son,  Charles  8.  Young,  and  on  such  residue,  as 
shall  remain  of  the  said  lands  so  directed  to  be  sold,  or  the  produce 
thereof,  after  paying  my  debts  and  the  incumbrances  before  directed 
to  be  paid  thereout ;  and  it  is  my  intention  that  the  lands  so  devised 
to  the  use  of  my  son  Francis  8.  Young,  shall  not  be  liable  to  any 
portion  of  the  said  annuities,  debts,  or  incumbrances." 

If  the  disposition  had  stopped  here,  no  question  could  have  arisen ; 
but  the  testatrix  made  a  codicil  to  her  will,  by  which  *one  of  her  [  *6ii  ] 
daughters,  to  whom  she  had  given  one  of  the  before  mentioned 
annuities,  became  the  devisee  of  part  of  the  lands  charged  with  the 
payment  of  those  very  annuities ;  ''  and  whereas  I  did,  by  my  said 
will,  give  to  the  said  trustees  the  town  and  lands  of  Drutamon  to  the 
use  of  my  son,  Charles  8.  Young,  as  therein;  now,  I  do  hereby 
revoke  so  much  of  my  said  will  as  gives  said  lands  of  Drutamon  to 
my  said  son,  Charles,  and  I  do  hereby  direct  that  my  said  trustees 
shall  stand  seised  and  possessed  of  the  said  last  mentioned  lands  to 
the  use  of  my  daughter,  Mrs.  Jane  Henrietta  Hassard,  for  her  life, 
in  addition  to  what  I  have  left  her  by  my  said  will,  for  her  sole  and 
separate  use,"  &c.  It  is  said  that  this  was  such  a  total  revocation 
of  the  devise  in  the  will,  as  to  the  lands  of  Drutamon,  as  to  exonerate 
that  particular  estate  from  all  the  annuities  charged  upon  it,  and  to 
throw  them  all  upon  the  other  denominations  not  devised  to  this 
lady.  That  is  not  a  natural  interpretation  of  the  words  in  the 
codicil ;  a  codicil  is  never  held  to  revoke  a  will  further  than  is 
necessary  to  give  effect  to  the  intentions  of  the  testator.  8uppose 
this  had  been  a  devise  to  any  other  person  than  an  annuitant,  and 
suppose  that  person  to  be  the  devisee  of  other  property  by  the  will, 
what  would  be  the  effect  of  it — nothing  more  than  to  give  to  that 
devisee  the  particular  estate  in  addition  to  the  benefits  conferred  by 
the  will.  In  that  case  it  would  be  impossible  to  argue  that  there 
was  anything  more  than  a  substitution  of  one  devisee  for  another. 
The  charge  by  the  will  upon  the  three  denominations  would  remain 
undisturbed. 

But  then  it  is  argued,  that  because  the  devisee  in  the  codicil  had 
an  annuity  out  of  the  three  denominations  under  the  will,  all  the 
charges  are  to  be  thrown  upon  the  other  *  two  denominations ;  if,       [  '645  ] 
by  the  will,  but  a  single  annuity  had' been  devised,  and  that  annuity 

22—2 
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Young  given  to  this  lady,  there  might  be  some  colour  for  the  argumeut ; 
Hassard.  but  I  am  dealing  with  a  case  in  which  there  are  a  great  many 
annuitants  ;  I  can  see  nothing  upon  the  face  of  the  codicil  to  show 
the  slightest  intention  to  vary  the  charge,  which  had  been  made  by 
the  will,  or  to  throw  the  annuities  exclusively  upon  the  other  two 
denominations.  The  codicil  professes  only  to  deal  with  the  devise 
of  the  land,  and  in  the  disposition  of  the  property  by  the  will,  the 
charge  of  the  annuities  is  separate  from  the  devise  of  the  land,  and 
in  quite  a  distinct  part.  In  the  codicil  the  testatrix  refers  only  to 
the  devise  of  the  land  to  her  son,  Charles,  and  the  devise  is  to  the 
lady  for  her  life  only,  and  after  her  death  in  trust  for  her  son, 
Patrick,  if  living  at  the  death  of  his  mother,  but  in  the  event  of 
said  Patrick  dying  before  he  attained  the  full  age  of  twenty-one 
years,  or  not  being  alive  at  the  death  of  his  mother,  then  she 
directed  that  the  lands  of  Drutamon  should  go  to  her  own  right 
heirs.  Where  is  there  here  any  indication  of  intention  that  this 
estate  should  be  discharged  of  the  annuities  ?  where  is  there  any 
intention  expressed  that  it  should  not  bear  a  proportion  of  the 
charges  ?  In  the  words  "in  addition  to  what  I  have  left  her  by  my 
will,"  I  see  no  difiBculty.  The  testatrix  gave  to  Mrs.  Hassard  an 
annuity,  charged  upon  the  three  denominations,  one  of  which  was 
Drutamon  ;  and  then  she  says,  in  addition  to  what  I  bestowed  upon 
you  by  my  will,  *'I  give  you  the  particular  denomination  itself." 
Can  any  one  predicate  of  the  gift,  that  it  was  not  in  addition  ?  It 
was  a  gift  of  the  land,  which  she  had  not  before :  the  codicil  gave 
her  one  of  the  denominations,  and  a  further  enjoyment  of  a  thing 
is  an  addition.  She  had  an  annuity  out  of  all  the  three  estates  by 
the  will,  and  she  also  had  one  of  the  estates  itself  by  the  codicil.     It 

[  'Bie  ]  is  said,  that  in  *another  part  of  the  will,  there  is  a  gift  of  another 
estate  to  another  lady,  Mrs.  Swanzy,  in  addition  to  what  was  left 
her  by  the  will  (the  testatrix  using  the  same  expression),  and  that 
she  takes  this  gift  really  in  addition ;  and  so  she  does,  not,  however, 
from  any  magic  in  the  word  **  addition,"  but  because  the  property 
given  to  that  lady  was  not  charged  with  any  annuities  at  all,  whilst 
the  other  lands  were  so  charged.  By  the  words  "  in  addition,"  the 
testatrix  meant  that  Mrs.  Hassard  should  take  Drutamon  in 
addition,  no  doubt,  but  nevertheless,  as  she  found  it,  that  is, 
charged  with  the  annuities.  There  is,  I  observe,  a  clause  at  the 
end  of  the  codicil,  confirming  the  will  in  all  other  respects,  and 
though  of  no  great  weight,  yet  it  is  a  circumstance  of  some 
importance.    I  am  clearly  of  opinion,  that  the  testatrix  merely 
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meant  to  sabstitute  one  devisee  for  the  other,  and  did  not  intend  to  Yodno 
discharge  the  lands  of  Drutamon  from  contributing  to  the  payment  hasaard. 
of  the  annuities,  with  which,  by  the  will,  they  were  charged.  I  am 
of  opinion,  that  there  was  not  a  point  in  the  case  deserving  the 
serious  consideration  of  a  court  of  law,  and  that  the  expense 
of  the  case  in  the  Queen's  Bench  was  properly  thrown  upon 
Mr.  Hassard,  and  his  wife,  who  applied  for  the  case;  I  cannot, 
therefore,  disturb  the  decree  in  that  respect. 

With  regard  to  that  part  of  the  decree  which  declares,  that  the 
lands  of  Drutamon,  and  the  others,  are  charged  with  the  payment 
of  the  annuities,  and  liable  to  contribute  rateably  in  proportion  to 
their  respective  value,  it  must  be  varied,  by  inserting  the  word 
''annual**  before  the  word  *' value;"  and  an  inquiry  as  to  the 
annual  value  of  the  lands  and  premises  at  the  time  of  the  decease 
of  the  testator  must  be  directed.  With  respect  to  the  sums  which 
this  lady  has  already  obtained,  it  is  now  insisted  that  they  ought 
to  be  ^repaid  by  her,  as  being  payments  made  in  wrong,  and  under  [  *647  ] 
the  fear  of  legal  proceedings.  I  cannot  accede  to  this  :  the  payment 
of  these  sums  might  have  been  enforced  by  legal  remedies  against 
any  part  of  the  property,  and  her  right  could  only  have  been  con- 
trolled by  applying  to  this  Court  for  contribution.  It  will  be  quite 
a  matter  of  course  to  ascertain  what  payments  have  been  made  on 
the  one  side  and  on  the  other. 

As  regards  the  part  of  the  decree,  which  directs  an  account  of 
the  amount  and  particulars  of  all  sums  retained  by  the  plaintiff 
on  foot  of  the  annuity,  payable  to  Jane  H.  Hassard,  the  clause  is 
ambiguously  expressed,  but  I  think  it  was  meant  for  the  benefit  of 
this  lady.  If  the  defendants  desire  it,  I  will  strike  it  out ;  but  it 
appears  to  me  to  be  for  the  purpose  of  ascertaining  what  was  due  to 
her.  I  shall  require  the  plaintiff  to  obtain  an  account  of  what  is 
properly  payable  to  her,  and  I  will  give  her  liberty  to  apply  from 
time  to  time  as  she  may  be  advised.  I  put  no  undue  difficulty  upon 
the  plaintiff,  in  directing  him  to  obtain  the  report  within  the  first 
seven  days  of  the  ensuing  Term.  I  will  not  permit  the  plaintiff  to 
avail  himself  of  the  proceedings  in  this  Court,  to  delay  the  payment 
of  the  annuity,  upon  which  the  lady's  existence  may  depend :  she 
was  quite  right  not  to  distrain  for  her  annuity,  as  the  Court  would 
not  have  permitted  her  to  enforce  her  legal  remedies,  while  the 
decree  was  being  worked  out:  but  I  must  take  care  that  no 
injustice,  in  the  mean  time,  is  done.  As  to  the  costs,  let  all  parties 
abide  their  own  costs  of  this  rehearing. 
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18^0.  PROCTOK  V.  SARGENT. 

Dm,  4. 
(2  Man.  &  G.  20—38 ;  S.  C.  2  Scott,  N.  R.  289 ;  10  L.  J.  C.  P.  34.) 

^       ^  The  declaration  set  out  a  contract,  whereby  the  plaintiif  agreed  to  employ 

the  defendant  in  his  ser\'ice,  and  the  defendant  agreed  to  serve  the  plaintiff 
in  his  business,  for  one  month  certain,  and  until  the  expiration  of  a  month's 
notice,  to  be  given  by  either  party.  In  consideration  whereof  the 
defendant  did  thereby  agree,  that  he  would  not,  during  the  continuance  of 
such  service,  nor  within  the  space  of  twenty-four  months  after  quitting  or 
being  discharged  from  the  same,  commence,  &c.  the  business  of  a  cow- 
keeper  within  five  miles  from  Northampton  Square,  in  the  county  of 
Middlesex ;  and  if  at  any  time  during  such  service,  or  within  twenty-four 
months  after  the  determination  thereof,  the  defendant  should  commence. 
&c,  such  business,  that  he  would  pay  10«.  for  every  day  that  he  should  act 
contrary'  to  the  agreement.  The  declaration  then  averred,  that  the 
defendant  entered  into  the  plaintiff's  service,  and  continued  therein  until. 
&c.,  when  he  quitted  and  was  discharged  from  the  same;  and  although  the 
plaintiff  had  always  performed  and  fulfilled  the  agreement  in  all  things 
therein  contained  to  be  performed  on  his  part,  yet  the  defendant  did  not 
perform  the  said  agreement,  &c., — stating  the  breach  to  be,  that  the 
defendant  did  commence,  &c.  such  business  within  the  specified  time  and 
space. 

Plea,  that  the  plaintiff  did  not  give  to  the  defendant,  nor  the  defendant 
to  the  plaintiff,  a  month's  notice  in  writing,  to  determine  the  contract  and 
service,  concluding  with  a  verification. 

On  demurrer  to  this  plea  it  was  held  bad  : 

Held  also,  that  the  general  allegation  of  performance  of  the  agreement 

by  the  plaintiff  in  the  declaration  was  sufficient  on  general  demurrer ;  and 

also,  that  if  the  defendant  had  been  improperly  discharged  by  the  plaiutiff. 

vsuch  wrongful  discharge  was  no  answer  to  the  action,  but  would  be  merely 

the  subject  of  a  cross-action: 

Held  further,  that  the  agreement  was  valid,  being  limited  both  in  time 
and  space,  and  not  appearing  to  be  an  unreasonable  restraint  of  trade. 

Assumpsit.  The  declaration  stated  that,  theretofore,  to  wit,  on 
the  24th  day  of  October,  1886,  by  a  certain  agreement  in  writing 
then  made  by  and  between  the  plaintiff  of  the  one  part,  and  the 
defendant  of  the  other  part ;  after  reciting  that  the  plaintiff  had,  at 
the  request  of  the  defendant,  agreed  to  employ  and  retain  him  in 
his  service  as  a  general  servant,  upon  the  terms,  conditions,  restric- 
tions, and  engagements  thereinafter  contained,  the  plaintiff  did 
thereby  agree  to  keep  and  retain  in  his  service  the  defendant  as 
such  general  servant,  and  the  defendant  did  agree  to  enter  into 
such  service,  and  to  serve  the  plaintiff,  his  executors,  administrators, 
[  *2i  ]  assigns,  co-partners,  or  successors  in  the  ^business  of  a  cowkeeper, 
for  one  month  certain  from  the  date  thereof,  and  until  the  expira- 
tion of  a  month's  notice  to  be  given  l)y  either  party  to  the  other  of 
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them  in  writing,  of  his  or  their  intention  of  determining  the  said  Pboctor 
contract  at  the  end  of  such  month,  at  such  wages  as  might  from  sargent. 
time  to  time  be  agreed  upon.  In  consideration  whereof,  the  defen- 
dant did  thereby  agree,  that  he  would  well  and  faithfully  serve  the 
plaintiff  or  his  future  co-partner  or  co-partners,  executors,  adminis- 
trators, assigns,  or  successors  in  the  said  business  of  a  oowkeeper, 
and  would  not,  during  the  continuance  of  such  service,  or  within 
the  space  of  twenty- four  calendar  months  after  quitting,  or  being 
discharged  from,  the  same,  commence,  carry  on,  or  be  concerned,  in 
any  way  whatsoever,  either  as  servant  or  master  in  the  trade  or 
business  of  a  cowkeeper,  milk-man,  or  milk-seller,  or  milk-carrier 
within  the  distance  of  five  miles  from  Northampton  Square,  in  the 
county  of  Middlesex ;  and  as  a  further  security  for  the  due  obser- 
vance and  performance  of  the  said  agreement  on  the  part  of  the 
defendant,  he,  the  defendant,  did  thereby  agree,  that  if  at  any  time 
or  times  during  the  said  service,  or  within  twenty-four  calendar 
months  after  the  determination  thereof,  he,  the  defendant,  should 
commence  or  carry  on,  or  be  concerned  in  the  trade  or  business  of  a 
cowkeeper,  &c.,  in  any  way  whatsoever,  either  as  a  servant  or 
master  within  the  distance  of  five  miles  from  Northampton  Square 
aforesaid,  he,  the  defendant,  would  pay  unto  the  plaintiff  or  his 
future  co-partner  or  co-partners,  executors,  administrators,  assigns, 
or  successors,  the  sum  of  108.  for  each  and  every  day  that  he,  the 
defendant,  should  act  contrary  to  that  his  said  agreement ;  every 
such  sum  or  sums  of  money  to  be  considered  as  liquidated  and 
ascertained  damages,  and  to  be  recoverable  by  action  or  actions  at 
law,  to  be  brought  by  the  plaintiff  or  his  future  co-partner  or 
co-partners,  *&c.  in  the  same  trade,  without  proving  or  being  [  *22  ] 
required  to  prove  any  special  or  other  damage.  Mutual  promises. 
Averment :  that  the  defendant  did  afterwards,  to  wit,  on,  &c.,  enter 
into  the  plaintiff's  said  service  as  a  general  servant,  as  agreed  on  as 
aforesaid,  and  the  plaintiff  then  retained  and  employed  him  therein, 
and  the  defendant  continued  in  such  service  for  a  long  time,  to  wit, 
until  the  Ist  day  of  October,  1889,  when  the  defendant  quitted, 
and  was  discharged  from,  the  same ;  and  although  the  plaintiff 
hath  always,  from  the  time  of  making  the  said  agreement,  per- 
formed and  fulfilled  the  same  in  all  things  therein  contained  to  be 
performed  on  his  part,  yet  the  plaintiff  in  fact  says,  that  the  defen- 
dant did  not  nor  would  perform  the  said  agreement  or  his  promise, 
but  thereby  deceived  the  plaintiff  in  this,  to  wit,  that  within  the 
space  of  twenty-four  calendar  months  after  his  quitting,  and  being 
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Pboctob  discharged  from,  the  said  service  as  aforesaid,  to  wit,  on  the  2nd  day 
sarqbnt.  of  October,  1839,  and  on  divers  other  days  and  times  afterwards,  to 
wit,  on  each  succeeding  day  between  that  day  and  the  commence* 
ment  of  this  suit,  making  together,  diver?,  to  wit,  184  days,  he,  the 
defendant,  did  commence,  carry  on,  and  was  concerned  in  as  master 
in,  the  trade  and  business  of  a  milkman,  within  the  distance  of 
five  miles  from  Northampton  Square  aforesaid,  contrary  to  the 
form  and  effect  of  the  defendant's  said  agreement  in  that  behalf. 
And  that  by  means  of  the  premises  the  defendant  became 
liable  to  pay  to  the  plaintiff  the  sum  of  lO^.  for  each  and  every 
day,  &c. 

Seventh  plea.  That  he,  the  plaintiff,  did  not  give  to  the  defen- 
dant, nor  did  the  defendant  give  to  the  plaintiff,  a  month's  notice 
in  writing  of  an  intention  of  determining  the  said  contract  and 
service  at  the  end  of  such  month,  according  to  the  effect  of  the  said 
agreement  in  that  behalf.  Verification. 
[  23  ]  Special  demurrer — assigning  for  causes — that  the  said  seventh 

plea  neither  traverses,  nor  confesses  and  avoids  any  allegation 
in  the  declaration;  and  that  if  it  be  intended  as  a  traverse  of 
the  allegation,  that  the  defendant  quitted  and  was  discharged  from 
the  plaintiff's  service,  it  ought  to  have  concluded  to  the  country ; 
and  that  it  is  bad  for  not  traversing  other  modes  of  quitting  or 
being  discharged  from  the  plaintiff's  service  in  the  declaration 
mentioned ;  and  that  it  is  pregnant  with  an  afirmative,  that  the 
defendant  did  quit  or  was  rightfully  discharged  from  the  service  of 
the  plaintiff;  and  that  it,  at  most,  amounts  to  an  argumentative 
denial  of  the  defendant's  having  quitted  or  being  discharged  from 
such  service,  and  is  therefore  bad  for  argumentativeness,  &c. 
Joinder  in  demurrer, 

ChannelU  Serjt.  in  support  of  the  demurrer  : 

The  first  objection  to  the  plea  is,  that  it  neither  traverses  nor 
avoids  any  allegation  in  the  declaration.  But,  if  meant  as  a 
traverse,  it  should  have  concluded  to  the  country.  Also,  should 
the  plea  be  intended  as  a  denial,  that  the  defendant  was  rightfully 
discharged,  it  is  bad  for  argumentativeness,  The  plea,  moreover, 
is  bad  in  substance ;  for  even  supposing  that  the  defendant  had 
not  received  a  month's  notice  to  quit  the  plaintiff's  service,  and 
had  been  wrongfully  discharged,  that  would  have  been  no  answer 
to  the  present  action;  the  defenclaqt's  reniedy  WQuJd  be  by  a 
gro^s  auction, 
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Stephen,  Serjt.  contra  :  Pboctob 

t. 
There  are  two  objections  to  this  declaration.     First,  the  agree-     Saboent. 

ment  on  which  it  is  founded  is  void,  being  in  restraint  of  trade ; 

and,  secondly,  no  sufficient  breach  of  the  agreement  is  alleged. 

With  respect  to  the  first  objection,  the  cases  on  the  subject  are 

numerous,  and  not  easy  to  be  reconciled ;  but  the  principle  *to  be       [  '24  ] 

deduced  from  them  is,  that  all  general  restraints  of  trade  are  bad, 

however  short  tlie  time  for  which  the  restriction  is  to  last.     In 

Ward  V.  Bt/rne  (i),  a  bond  was  held  void  on  this  ground,  although 

the  restriction  was  only  for  nine  months ;  and  the  reasoning  of  the 

Court  proceeded  on  the  assumption  that  all  general  restraints  of 

trade  are  unlawful.     The  law  allows  of  an  exception  from  this 

general  rule;   but  any  one  relying  upon  it  must  bring  himself 

clearly  within  it.      The  exception  which  seems  to  be  established  is, 

that  not  only  shall  the  restraint  from  carrying  on  any  particular 

trade  be  confined  to  a  given  place,  but  the  limit  assigned  must 

be  absolutely  necessary  for  the  protection  of  the  party  by  whom 

it  is  imposed.      If  this  be  so,  then  it  is  clear  that  the  plaintiff  has 

not,  in  this  declaration,  brought  himself  within  such  exception. 

It  may  be  admitted  that,  since  the  decision  in  Hitchcock  v.  Coker  (2), 

over-ruling  to  that  extent  Horner  v.  Graven  (3),  inadequacy  of  con- 

sideration  can  no  longer  be  set  up.     In  the  latter  case,  however, 

the  Court  principally  relied  on  the  circumstance,  that  the  restriction 

im|x)8ed  on  the  defendant,  of  not  practising  as  a  surgeon-dentist  at 

or  within  100  miles  of  York,  was  much  larger  than  was  required  for 

the  protection  of  the  plaintiff.      Much  will  depend  in  every  case 

upon  the  nature  of  the  occupation. 

(Maule,  J. :  Can  the  Court  take  judicial  notice  of  that  ?) 

It  is  submitted  that  it  may.     The  difficulty  suggested  will  attach  in 
almost  every  case. 

(TiNDAL,  Ch.  J. :  No ;  for  cases  of  this  nature  generally  arise  after 
a  trial  at  Nisi  Prius,  at  which  evidence  has  been  given  as  to  the 
nature  of  the  particular  trade. 

Maule,  J. :  la  there  any  case  except  Horner  v.  Graves  in  which 
the  Court  have  decided  this  question  solely  upon  the  record  ?) 

(1)  52  B.  K.  827  (5  M.  &  W.  548).  (3)  33  R.  R.  635  (7  Bing.  735:  .7 

(2)  45  R.  B.  522  (6  Ad.  &  El.  -438),       Moore  &  Payne,  768). 
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Proctor      In  *Hinde  v.  Gray  (i)  it  arose  also  upon  the  record. 

r. 

SARn  ENT 

r  ♦is  1  (TiNDAL, Ch.  J.  :  What  is  the  ordinary  diameter  of  a  milk- walk?) 

It  is  not  necessary  for  the  Court  to  decide  that.  This  is  not  a  mere 
question  as  to  the  extent  of  the  locality.  It  must  be  obvious  to  the 
Court,  as  well  as  to  the  rest  of  the  world,  that  it  is  utterly  impos- 
sible for  a  milkman  to  supply  the  district  embraced  within  the 
limit  here  assigned  of  five  miles  round  Northampton  Square, 
containing  probably  two  millions  of  inhabitants. 

(Maule,  J. :  You  say  that  the  Court  is  to  decide  this  question, 
involving  a  question  of  fact  ? 

TiNDAL,  Ch.  J. :  How  do  we  know  that  the  plaintiff  does  not  keep 
a  horse  and  cart,  and  carry  milk  to  a  great  distance  ?) 

It  is  most  unreasonable  that  because  the  plaintiff  may  have  200 
customers  throughout  this  immense  district,  he  is  to  restrain 
parties  from  supplying  two  millions. 

(TiNDAL,  Ch.  J. :  You  cannot  draw  the  line  closely :  the  plaintiff 
ought  not  to  be  prevented  from  increasing  the  number  of  his 
customers.) 

Where  the  consideration  for  the  restraint  is  the  assignment  of  the 
goodwill  of  a  trade,  then  of  course  the  restriction  may  reasonably 
extend  over  the  whole  district  in  which  the  customers  reside  ;  but 
this  is  a  different  case. 

(Maule,  J. :  Does  not  that  argument  bring  the  question  back 
to  inadequacy  of  consideration,  which  has  been  disposed  of  by 
Hitchcock  V.  Coker  ?) 

Where  a  man  has  sold  a  business  extending  throughout  a  certain 
district,  he  has  estopped  himself  from  saying  that  the  district  is 
too  large. 

(Maule,  J. :  Can  a  man  estop  himself  from  saying  that  a  contract 
is  void  on  the  ground  of  public  policy  ?) 

There  is  a  wide  distinction  between  a  case  where  the  consideration 
is  the  goodwill  of  a  business,  and  one  like  the  present,  to  which 
the  same  reasoning  will  not  apply. 

(1)  oi)  B,  B.  330  (1  Man,  &  G.  195). 
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(TiNDAL,  Ch.  J. :  The  plaintiff  may  have  dispersed  *customers      Proctor 


r. 


living  five  miles  from  his  house.     The  object  of  the  restriction  was     sarobnt. 
to  prevent  the  defendant  from  running  away  with  the  plaintiff's       [  *26  ] 
customers.     Is  there  any  thing  unreasonable  in  that  ?) 

When  strictly  considered  there  is.  The  plaintiff  should  have 
restrained  the  defendant  from  selling  milk  in  particular  streets  or 
districts,  or  to  his  customers. 

(BoHANQUETy  J. :    The  restriction   either  is  legal >  or  it  is  not. 
What  have  we  to  do  with  the  consideration  ?) 

Where  the  attempt  is  to  establish  an  exception  to  the  general  rule, 
it  is  important  to  look  at  the  consideration.  In  Hitchcock  v.  Cokcr, 
where  the  Exchequer  Chamber,  reversing  the  judgment  of  the 
King's  Bench,  held  that  an  agreement  whereby  the  defendant,  on 
being  taken  into  the  service  of  the  plaintiff,  a  druggist,  as  an 
Assistant,  agreed  that  if  he  should,  at  any  time  thereafter,  exercise 
the  trade  or  business  of  a  chemist  and  druggist  in  the  town  of  T., 
or  within  three  miles  thereof,  he  should  pay  the  plaintiff  600Z.  as 
liquidated  damages,  was  valid,  there  being  a  legal  consideration  for 
the  contract,  and  that  the  restraint  was  not  shown  to  be  unreason- 
able by  the  circumstance  that  its  duration  was  not  limited  to  the 
life  of  the  plaintiff,  or  to  the  time  during  which  he  should  carry  on 
the  business.  Tindal,  Ch.  J.  there  says,  **  The  ground  upon  which 
the  Court  below  has  held  this  restraint  of  the  defendant  to  be 
unreasonable,  is,  that  it  operates  more  largely  than  the  benefit  or 
protection  of  the  plaintiff  can  possibly  require ;  that  it  is  indefinite 
in  point  of  time,  being  neither  limited  to  the  plaintiff's  continuing 
to  carry  on  his  business  at  Taunton,  nor  even  to  the  term  of  his 
life.  We  agree  in  the  general  principle  adopted  by  the  Court,  that 
where  the  restraint  of  a  party  from  carrying  on  a  trade  is  larger 
and  wider  than  the  protection  of  the  party  with  whom  the  contract 
is  made  can  possibly  require,  such  restraint  must  be  considered  as 
unreasonable  in  law,  and  the  contract  which  would  enforce  it  must 
*be  therefore  void.  But  the  difficulty  we  feel  is  in  the  application  [  •27  J 
of  that  principle  to  the  case  before  us.*' 

(Maule,  J. :  That  case  shows  that  a  servant  may  be  restrained 
rom  carrying  on  trade  within  the  limit  or  extent  of  the  goodwill 
of  bis  employer's   business  ;    as    he    might  interfere   with   such 
goodwill. 
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Proctor         Tindal,  Ch.  J. :  How  can  you  show  that  we  know  sufficient  of 
Sargent,     this  case  to  say  that  the  restriction  is  unreasonable  ?) 

There  seems  no  reason  why  the  Court  may  not  take  notice  of  the 
nature  and  populousness  of  the  district  to  which  the  restraint 
applies. 

(CoLTMAN,  J. :  In  Hayivard  v.  Young  (i),  a  bond  restraining  the 
defendant  from  practising  as  an  apothecary  within  twenty  miles  of 
Aylesbury  was  held  valid.) 

That  was  the  case  of  a  sale  of  goodwill,  as  was  also  Bunn  v.  Guy  (2). 
No  authority  can  be  found  sanctioning  such  a  restraint  as  this, 
except  where  there  has  been  a  sale  of  a  goodwill.  If  it  l)e  said 
that  it  does  not  appear  on  the  record  that  the  district  in  question 
embraces  such  an  immense  population,  the  answer  is,  that  it  is  for 
the  plaintiff  to  show  the  contrary,  for  primA  fade  every  contract  in 
restraint  of  trade  is  illegal.  The  defendant  being  within  the  rule, 
and  the  plaintiff  relying  on  the  exception,  it  is  incumbent  on  the 
latter  to  bring  himself  within  such  exception.  In  Ward  v.  Byi-ne  (3) 
GuRNEY,  B.  says  (4),  *'  Generally  speaking,  restraints  of  trade  are 
unlawful;  but  there  may  be  a  partial  restraint,  provided  there 
be  a  good  consideration."  And  Rolfe,  B.  says,  "  The  general 
policy  of  the  law  is  against  these  restrictions ;  and  it  is  only  in 
deference  to  the  convenience  of  the  trading  part  of  the  community 
that  certain  exceptions  to  the  general  rule  have  been  allowed." 
Here,  it  appears  that  the  defendant  is  restrained  from  carrying  on 
f  •28  ]  his  business ;  and  it  is  for  the  *plaintiff  to  show  that  the  restriction 
is  reasonable. 

(BosANQUET,  J. :  Does  a  declaration  ever  contain  such  an 
allegation  ?) 

Until  lately  the  law  has  been  uncertain  upon  the  ])oint :  it  would 
now  only  be  prudent,  in  setting  out  such  a  restriction,  to  aver  that 
was  a  reasonable  one. 

(Tindal,  Ch.  J. :  We  are  not  to  presume  that  the  contract  is 
unlawful.  Such  an  allegation  is  not  usual ;  and  if  you  meant  to 
insist  upon  the  point  you  should  have  demurred  specially.) 

(1)  2  Chitt.  Rep.  407.  (3)  o2  R.  R.  827  (5  M.  &  W.  d48). 

(2)  7  R.  R.  560  (4  East.  190).  (4)  52  R,  R.  839  (5  M.  &  W.  563.) 
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Young  v.  'rimmins  (i),  thoagh  in  part;  overruled  by  Hitchcock  v.  Proctor 
CoArer,  is  an  authority  for  the  defendant.  In  Archery.  Marsh {2)  saroknt. 
the  party  had  sold  a  business ;  which  distinguishes  it  from  this 
case.  In  Leighton  v.  Wales  (3),  where  the  parties  had  agreed  to 
become  partners  in  running  a  coach  between  London  and  Croydon, 
a  restriction  preventing  the  defendant,  in  the  event  of  a  dissolution 
of  partnership,  from  running  coaches,  except  at  particular  hours^ 
on  the  same  road,  was  held  valid.  So  here,  the  plaintiff  should 
only-have  restrained  the  defendant  from  selling  milk  in  the  par- 
ticular streets  where  his  customers  lived.  The  Court  cannot  decide 
against  the  defendant  without  overruling  Horner  v.  Graves. 

With  respect  to  the  second  point,  it  is  submitted  either  that  the 
plea  is  good  or  the  declaration  is  bad.  By  the  agreement  set  out, 
the  defendant  was  to  serve  the  plaintiff  ''  for  one  month  cei'tain 
from  the  date  thereof,  and  until  the  expiration  of  a  month's  notice 
to  be  given  by  either  party ;  "  in  consideration  whereof  the  defen- 
dant agreed  that  he  would  not,  ''  within  the  space  of  twenty-four 
calendar  months  after  quitting  or  being  discharged*'  from  the 
plaintiff's  service,  carry  on  the  trade  of  a  milkman,  &c.  It  is  not 
averred  in  the  declaration  that  the  defendant  was  discharged  after 
a  month's  notice ;  and  the  plaintiff  is  therefore  not  entitled  to  have 
^it  presumed  in  his  favour  that  the  contract  was  lawfully  deter-  [  *2u  ] 
mined.  The  declaration  alleges  that  the  defendant  entered  the 
service  of  the  plaintiff,  who  retained  and  employed  him  therein ; 
which  averment  would  be  satisfied  by  the  defendant's  remaining  in 
the  plaintiff's  employment  for  a  single  day.  It  goes  on  to  state 
that  the  defendant  continued  in  such  service  for  a  long  time,  to 
wit,  &c.,  which  means  nothing.  It  is  then  averred  that  the  defen- 
dant quitted  and  was  discharged,  without  stating  how  he  came  to 
quit,  or  why  he  was  discharged.  The  contract,  therefore,  being 
for  one  month  certain  and  until  the  expiration  of  a  month  *s  notice, 
the  declaration  should  have  averi:ed  that  the  defendant  was 
employed  for  that  period ;  and,  not  having  done  so,  it  contains  no 
sufficient  allegation  of  performance  on  the  part  of  the  plaintiff. 
The  plea  confirms  and  enforces  the  defects  in  the  declai*ation ;  and 
the  formal  objections  to  the  plea  are  immaterial,  if  it  be  in  sub- 
stance an  answer  to  the  declaration.  It  is,  in  point  of  fact,  a 
confession  and  avoidance  of  the  declaration.  It  confesses  every 
thing  alleged  in  the  declaration,  but  adds  another  fact,  namely, 

(1)  1  Tyr.  226;  1  Cr.  &  J.  331.  (3)  3  M.  &  W.  545. 

(2)  45  B.  B.  G55  (6  Ad.  &  El.  959). 
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pkoctob      that  the  plaintifif  did  not  give  the  defendant  a  month's  notice.     If 
Sargent,     this  be  so,  the  defendant  did  not  enter  into  any  contract,  that  if  he 

was  improperly  discharged  he  would  refrain  from  carrying  on  the 

trade  of  a  milkman. 

(Maulk,  J. :  Do  you  say  that  if  the  defendant  were  discharged 
for  misconduct,  he  could  set  up  for  himself?) 

No :  it  may  be  admitted  that  he  could  not  take  advantage  of  his 
own  wrong.  The  only  question  is,  whether  that  fact  should  not 
have  been  alleged  in  the  declaration.  It  is  only  averred  that  he 
was  discharged;  and  the  Court  will  not  presume  that  it  was  in 
consequence  of  misconduct.  The  plea  states  that  the  plaintiff  did 
not  give  him  a  month's  notice ;  to  which,  if  the  fact  were  so,  the 
plaintiff  should  have  replied,  that  he  discharged  him  for  mis- 
conduct. 

[  ♦30  ]  (Maulk,  J. :  You  are  now  upon  the  plea.     If  you  *Bhow  that  it 

negatives  one  mode  of  discharge,  it  ought  to  negative  the  existence 
of  any  other,  as  by  the  servant  saying  to  his  master,  **  I  give  you  a 
month's  notice,"  and  the  master  replying,  **  You  may  go  to-day." 
The  question,  therefore,  comes  back  to  the  declaration,  in  judging 
of  which  it  is  not  material  to  consider  whether  the  plea  is  good.) 

It  is  submitted  that  the  declaration  is  bad,  on  two  grounds :  first,  it 
contains  no  sufficient  allegation  of  performance  of  the  agreement 
on  the  part  of  the  plaintiff ;  for  as  the  consideration  for  the  agree- 
ment by  the  defendant  was  his  employment  and  retainer  for  a 
month  certain,  it  should  have  been  distinctly  averred  that  he  was 
employed  and  retained  for  that  period.  The  argument  as  to  the 
defendant's  bringing  a  cross  action  only  applies  where  there  are 
independent  covenants  by  both  parties  (i).  Secondly,  the  declara- 
tion is  defective  in  not  alleging  that  the  defendant  quitted  and  was 
discharged  from  the  plaintiff's  service  according  to  the  terms  of  the 
contract.  It  will  be  said  that  the  allegation  is  as  broad  as  the 
contract ;  but  it  is  not  sufficient  for  the  plaintiff  to  bring  himself 
within  the  words,  he  must  bring  himself  within  the  substance  and 
spirit,  of  the  agreement:  Allein  v.  Randall  (2),  Here,  it  should 
have  been  alleged,  either  that  the  month's  notice  had  been  given,  or 
that  the  defendant  had  been  discharged  for  misconduct,  or  that  the 

(1)  Kernhh  v.  Mills,    1  Man.   &  G.  (2)  Yelv.  49. 

357. 
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service  had  been  put  an  end  to  by  consent ;  in  which  last  case  it      Pbootor 

■m 

would   be  by  no  means  clear  that  the  agreement  would  have     saro'knt. 
continued  in  force. 

Channell,  Serjt.,  in  reply,  Was  stopped  by  the  Court. 

TiNDAL,  Ch.  J. : 

Two  objections  have  been  made  to  this  declaration,  on  which  it 
is  necessary  to  fall  back ;  one  of  these  being  mere  matter  of  form, 
the  other  involving  a  question  of  general  principle.  The  first 
objection  "^is,  that  the  breach  in  the  declaration  is  not  sanctioned  [  *3i  ] 
by  the  agreement  into  which  the  defendant  entered.  The  contract 
set  out  in  the  declaration  is,  that,  ''  the  plaintiff  did  thereby  agree 
to  keep  and  retain  in  his  service  the  defendant  as  such  general 
servant,  and  the  defendant  did  agree  to  enter  into  such  service,  and 
to  serve  the  plaintiff,  his  executors,  &c.  in  the  business  of  a  cow^ 
keeper  for  one  month  certain  from  the  date  thereof,  and  until  the 
expiration  of  a  month's  notice,  to  be  given  by  either  party  to  the 
other  of  them  in  writing  of  his  or  their  intention  of  determining  the 
said  contract  at  the  end  of  such  month,  at  such  wages  as  might  from 
time  to  time  be  agreed  upon."  The  declaration  then  alleges  that 
the  defendant,  in  consideration  of  such  agreement,  did  thereby 
"  agree  that  he  would  well  and  faithfully  serve  the  plaintiff  or  his 
future  co-partner  or  co-partners,  executors,  &c.  in  the  said  business, 
and  would  not,  during  the  continuance  of  such  service,  or  within 
the  space  of  twenty-four  calendar  months  after  quitting  or  being 
discharged  from  the  same,  commence,  carry  on,  &c.,  either  as 
servant  or  master,  in  the  trade  or  business  of  a  cowkeeper,  &c. 
within  the  distance  of  five  miles  from  Northampton  Square,  in  the 
county  of  Middlesex."  Now,  it  is  said  that  the  breach  does  not 
state  that  the  defendant  was  discharged  after  a  month's  notice  in 
writing;  but  when  the  part  of  the  agreement  which  I  have  just 
read  is  looked  at,  it  will  be  seen  that  the  words  are  not  ^' after 
quitting  or  being  discharged  from  the  same  in  manner  afore- 
said;'' but  ''after  quitting  or  being  discharged  from  the  same," 
not  alluding  at  all  to  the  manner  in  which  the  service  is  to  be 
determined.  And  I  have  no  doubt  that  the  words  ''  in  manner 
aforesaid"  were  advisedly  left  out;  for  if  the  defendant  were 
discharged  for  misconduct,  it  was  never  intended  that  he  should  be 
let  into  the  defence  now  attempted  to  be  set  up.  When  the  agree- 
ment goes  on  to  impose  a  forfeiture  in  case  the  ^defendant  should       [  *d2  ] 
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pboctok  break  his  part  of  the  agreement,  the  terms  used  are  still  more 
Sargent,  general.  "And  as  a  further  security  &c.,  the  defendant  did 
thereby  agree  that  if  at  any  time  or  times  during  the  said  service, 
or  within  twenty-four  calendar  months  after  the  determination 
thereof,  he,  the  defendant,  should  commence,  &c.,  he  should  pay," 
&c.  These  words  are  as  general  as  they  can  be ;  and  they  give 
another  interpretation  to  those  before  used,  showings  it  was 
intended  that  the  defendant  should  be  answerable  for  a  breach  of 
his  agreement  after  the  determination  of  the  contract  in  any  way 
whatever,  whether  through  misconduct  on  his  part  or  regularly 
under  the  terms  of  the  agreement.  The  breach  alleges  that  the 
defendant,  within  twenty-four  calendar  months  "  after  his  quitting 
and  being  discharged,'-  **  did  commence,"  &c.  I  should  rather  say, 
from  those  words,  that  the  contract  was  regularly  determined.  But 
if  it  was  otherwise,  and  the  defendant  was  discharged  without  a 
month's  notice,  he  should  have  brought  a  cross  action,  and  not 
have  relied  upon  that  as  a  defence  to  the  present  suit.  It  is  to  be 
observed  that  the  declaration  contains  a  general  allegation  of 
performance  of  the  agreement  on  the  part  of  the  plaintiff,  and  that 
I  think  is  sufficient  on  general  demurrer,  and  that  the  defendant 
cannot  resort  to  the  objection  that  the  plaintiff  has  failed  to  perform 
his  portion  of  the  agreement. 

With  respect  to  the  other  objection,  which  involves  a  question  of 
general  principle,  it  is  said  that  we  are  bound  to  see  that  this 
agreement,  in  restraint  of  trade,  is  unreasonable  and  void;  and 
that  if  we  do  not  come  to  that  conclusion,  we  must  overrule  Horner 
V.  Graves.  But  that  does  not  seem  to  be  a  necessary  consequence. 
I  think  the  rule  is  properly  laid  down  in  Hitchcock  v.  Cohere  where 
it  is  said  that  "  where  the  restraint  of  a  party  from  carrying  on  a 
trade  is  larger  and  wider  than  the  protection  of  the  person  with 
[  *33  J  whom  the  contract  is  made,  can  possibly  *require,  such  restraint 
must  be  considered  as  unreasonable  in  law,  and  the  contract  which 
would  enforce  it  must  therefore  be  void."  Although  a  contract 
restraining  a  party  from  carrying  on  the  business  of  a  dentist 
within  100  miles  round  York  was  decided  to  be  unreasonable  in 
Horner  v.  Graves,  it  does  not  follow  that  we  are  to  hold  in  this  case 
that  a  radius  of  five  miles  is  also  unreasonable.  This  must  depend  upon 
the  population,  the  nature  of  the  business,  and  how  far  it  is  ramified 
in  that  radius,  and  upon  other  circumstances  of  which  we  are  not 
bound  to  take  notice.  Also  I  think  that  when  we  are  deciding  upon 
the  unreasonableness  of  a  contract  of  this  kind,  we  cannot  leave 
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out  of  conBideration  the  duration  of  the  restraint ;  for,  although  I      Pboctob 

admit  that  where  we  once  hold  a  restriction  to  be  unreasonable  in     saroknt. 

point  of  space,  the  shortness  of  the  time  for  which  it  is  imposed  will 

not  make  it  good,  yet  where  the  question  is,  whether  the  restraint 

is  unreasonable  or  not,  in  point  of  space,  that  which  would  be 

unreasonable  were  it  to  continue  for  any  length  of  time,  may  not 

be  so  when  it  is  to  last  only  for  a  day  or  two.     I  approve  of  the 

ruling  in  Ward  v.  Byrne,  but  I  deny  its  application  to  the  present 

case.     I  think  that  we  cannot  hold  that  the  contract  set  out  in 

this  declaration   is   void,   and  that  our   judgment   must  be   for 

the  plaintiff. 

BOSANQUBT,  J. : 

The  first  point  for  our  consideration  is  mere  matter  of  form — 
whether  it  was  incumbent  on  the  plaintiff  to  show  in  the  declara- 
tion, that  the  defendant  was  discharged  in  the  way  contemplated 
by  the  agreement.  (The  learned  Judge  here  read  the  first  part  of 
the  agreement.)  The  objection  is,  that  it  does  not  appear  that  the 
plaintiff  gave  any  notice  in  writing  to  the  defendant,  to  determine 
the  service.  If  it  was  the  intention  of  the  plaintiff  to  put  an  end  to 
the  service  against  the  will  of  the  defendant,  he  was  to  give  *the  [  *34  ] 
latter  a  month's  notice,  but  there  might  be  other  grounds  which 
would  justify  the  plaintiff  in  determining  the  contract  besides  those 
specified.  The  declaration  then  states,  that  *^  in  consideration " 
Scc.y  ''the  defendant  did  thereby  agree'*  &c.  (The  learned  Judge 
here  read  the  second  part  of  the  contract.)  It  has  been  very  justly 
observed  by  my  Lord  Chief  Justice,  that  the  agreement  does  not 
say  that  *'  after  quitting  or  being  discharged  in  manner  aforesaid," 
— but  generally,  that  after  quitting  or  being  discharged, — the 
defendant  shall  not  carry  on  the  business.  It  seems  to  me  that  the 
intention  was,  that  whenever  the  service  was  determined,  however 
it  might  be  put  an  end  to,  the  defendant  should  not  commence  the 
trade  of  a  milkman  within  the  specified  limits.  The  declaration 
goes  on  to  aver,  that  the  defendant  entered  the  plaintiff's  service, 
and  continued  until  a  certain  time,  when  he  ''  quitted  and  was  dis- 
charged from  the  same."  It  appears  to  me,  that  the  meaning  to 
be  attached  to  these  words  is,  that  the  service  was  put  an  end  to  by 
the  mutual  consent  of  both  parties,  and  that  this  brings  the  case 
within  the  terms  of  the  agreement. 

The  next  question  is,  whether  the  contract  disclosed   on   the 
declaration  is  clearly  so  illegal  that  the  Court  are  bound  to  say 
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Pkootob  that  it  shall  not  be  enforced.  I  cannot  see  that  it  is  illegal,  being 
SABaENT.  limited  both  in  point  of  time  and  of  space.  The  consideration  for 
the  restriction  was,  that  the  defendant  should  be  taken  into  the 
plaintiff's  service ;  and  the  manifest  object  in  imposing  such 
restriction  was,  that  the  defendant  should  not,  for  twenty-four 
calendar  months,  take  advantage  of  his  being  in  the  plaintiff's 
employment,  and  endeavour  to  appropriate  his  customers  to  him- 
self. He  would  have  frequent  opportunities  of  becoming  acquainted 
with  his  master's  customers,  and  of  securing  them  to  himself ;  and 
it  was  a  proper  precaution  for  the  master  to  take  measures  to  pre- 
[  *85  ]  vent  his  servant  from  interfering  with  his  trade.  But  *in  order  to 
effectuate  this  object,  the  master  is  not  to  restrain  the  servant  for 
an  unlimited  space  or  time.  In  the  present  case,  however,  it  does 
not  seem  to  me  that  it  is  unreasonable  that  the  defendant  should 
be  restricted,  for  twenty-four  months,  from  commencing  in  the 
business  of  a  milkman,  within  the  distance  of  five  miles  from 
Northampton  Square.  That  Square  appears  to  be  the  place  where 
the  plaintiff  carried  on  his  business ;  and  we  do  not  know  but 
his  customers  extend  throughout  the  district  embraced  by  the 
restriction,  and  therefore  cannot  say  that  such  a  restriction  is 
unreasonable. 

COLTMAN,  J. : 

I  am  inclined  to  think  that  the  plaintiff  is  entitled  to  judgment. 
With  respect  to  the  objection,  that  it  does  not  appear  that  the  con- 
sideration in  respect  of  which  the  defendant  entered  into  ihe 
agreement  has  been  performed,  the  declaration  contains  a  general 
allegation  of  performance  of  the  agreement  by  the  plaintiff ;  which 
is  sufficient  on  general  demurrer  (i). 

The  second  objection  is,  that  the  breach  is  not  well  assigned.  I 
agree  that  the  breach  must  be  alleged  consistently  with  the  meaning 
of  the  parties  as  expressed  in  the  agreement.  But  it  appears  to  me 
that  two  answers  have  been  given  to  this  objection,  both  of  which 
are  sufficient.  I  think  the  right  of  the  plaintiff  to  maintain  an 
action  against  the  defendant  for  commencing  business  as  a  milkman 
within  the  limited  space  and  time,  vested  on  the  determination  of 
the  contract,  whatever  may  have  been  the  way  in  which  such  con- 
tract w  as  put  an  end  to  by  the  parties.  In  addition  to  that,  ihe 
general  allegation  of  performance  is  inconsistent  with  there  being 
any  violation  of  the  contract  on  the  part  of  the  plaintiff.    It  is  said, 

(1)   Vide  Kemble  v.  Milh,  1  Man.  &  0.  757. 
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that  it  is  not  shown  that  the  contract  was  properly  determined  by      Pboctor 
the  plaintiff ;  but,  as  already  observed,  *such  general  allegation  of     sabgent. 
performance,   although   it  would  not  be  a   sufficient  answer  on        [  *36  ] 
special,  is  so  on  general,  demurrer. 

With  respect  to  the  more  important  point  in  this  case,  I  do  not 
see  that  the  contract  itself  is  void,  as  being  in  restraint  of  trade. 
It  is  quite  obvious  that  an  injury  might  occur  to  the  plaintiff  by 
the  defendant  depriving  him  of  a  customer  at  the  distance  of  five 
miles  from  Northampton  Square,  and  that  the  latter  might  by 
degrees  take  away  all  his  customers.  Horner  v.  Graves  proceeded 
on  the  ground  that  the  Court  could  plainly  see  that  so  wide  a 
restraint  as  a  hundred  miles  round  York  was  wholly  unnecessary 
for  the  protection  of  the  plaintiff's  business  as  a  dentist.  Here,  it 
seems  to  me,  that  the  limit  imposed  is  one  within  which  the 
defendant  might  interfere  with  the  plaintiff's  trade;  and  on  this 
ground  I  concur  in  thinking  that  the  plaintiff  is  entitled  to 
judgment. 

Maule,  J. : 

The  plea  has  very  properly  been  given  up,  and  the  question 
therefore  is,  whether  the  declaration  is  .sufficient.  It  is  said  that 
the  consideration  for  the  agreement,  on  the  part  of  the  defendant, 
is  not  duly  alleged  to  have  been  performed  by  the  plaintiff.  The 
consideration  for  the  promise  by  the  defendant  is,  the  promise  of 
the  plaintiff  to  fulfil  the  agreement  on  his  part.  Now  the  plaintiff 
has,  in  general  terms,  stated  that  he  has  performed  the  agreement ; 
which  is  sufficient  on  general  demurrer.  The  declaration  also 
alleges  that  the  defendant  entered  the  plaintiff's  service  as  agreed 
on,  and  was  retained  and  employed  therein ;  so  that  there  is  both 
a  general  and  a  specific  allegation  of  performance  of  the  agreement 
by  the  plaintiff;  which  is  quite  sufficient.  Then,  with  respect  to 
the  breach :  the  part  of  the  agreement  on  which  it  is  founded  is, 
that  the  defendant  '*  would  not,  during  the  continuance  *of  such  [  *37  ] 
service,  or  within  the  space  of  twenty-four  calendar  months  after 
quitting,  or  being  discharged  from,  the  same,  commence,"  &c. 
Here,  the  parties  carefully  abstain  from  using  the  words  ''  in 
manner  aforesaid ;  "  and  although  the  plaintiff  and  the  defendant 
might  have  respectively  insisted  on  having  a  month's  notice  in 
writing  of  the  intention  of  the  other  of  them  to  determine  the  ser- 
vice, yet,  if  they  put  an  end  to  it  by  mutual  consent,  it  was  clearly 
the  meaning  of  the  latter  part  of  the  agreement  that  the  defendant 
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Proctor      should  not,  in  that  event,  carry  on  the  business  of  a  milkman 
Sargent,     within  the  specified  district.     I  think,  therefore,  that  this  objection 
cannot  be  sustained. 

The  chief  objection  is,  that  the  declaration  is  bad  on  the  face  of 
it,  inasmuch  as  it  sets  out  an  agreement  which  is  in  restraint  of 
trade.  There  are  undoubtedly  many  cases  in  which  it  is  said  that 
trade  ought  to  be  encouraged  and  not  restrained  ;  but,  if  this  were 
res  Integra^  I  should  say  that  it  was  questionable  whether  trade  /« 
promoted  by  setting  aside  restrictions  like  the  present.  Manj- 
think  that  trade  would  be  benefited  by  allowing  the  public  to  carry 
it  on  in  the  way  in  which  they  have  been  accustomed  to  conduct  it. 
Here,  the  plaintiff  is  not  merely  a  milkman,  but  a  cowkeeper,  in 
which  business  much  capital  may  be  expended ;  and  it  has  been 
thought  that  the  more  any  trade  is  encouraged  the  more  people  will 
be  induced  to  embark  their  capital  in  it.  This  is,  however,  a 
speculation,  to  which  I  should  not  have  alluded  if  those  who 
originally  laid  down  the  law  had  not  commenced  the  discussion 
by  stating  the  grounds  on  which  they  arrived  at  a  different 
conclusion.  Perhaps  the  best  way  would  have  been  to  hold  all 
contracts  of  this  nature  to  be  legal,  that  do  not  interfere  with 
the  rights  of  individuals.  The  law,  however,  is  established, 
that  a  contract  in  general  restraint  of  trade  is  void ;  but  it 
i  *^^  ]  is  also  a  part  of  the  law,  that  a  restriction,  *not  to  carry  on  a 
trade  within  a  certain  limit,  if  made  for  a  good  consideration, 
is  valid. 

It  is  said  that,  where  the  limit  appears  to  be  colourable,  or  where 
the  restraint  is  clearly  unreasonable,  the  case  must  be  considered 
as  falling  within  the  general  rule,  and  not  within  the  exception. 
In  Homer  v.  Graves  this  Court  saw  clearly  that  the  contract  was 
colourable,  and  the  limit  imposed  unreasonable ;  but  the  facts  of 
that  case  were  different  from  those  on  which  we  are  called  upon  to 
decide  here.  It  does  not  follow,  that  because  the  Court  considered 
there  that  a  restraint  of  100  miles  was  unreasonable,  we  should 
hold  that,  in  this  case,  a  restraint  extending  to  a  district  of  five 
miles,  was  larger  than  was  necessary  to  prevent  any  interference 
on  the  part  of  the  defendant  with  the  plaintiff 's  business.  I  do  not 
see  that  there  is  any  thing  unreasonable  in  this  restriction  ;  and  if 
I  were  called  upon  to  decide  that  point,  I  should  say  that,  in  all 
probability,  it  was  reasonable ;  because  the  business  of  a  milkman 
is  very  likely  to  extend  beyond  a  circle  of  two  miles  and  a  half 
round  his  residence,  and  it  might  be  interfered  with  by  a  person 
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carrying  on  the  same  business  at  a  distance  of  five  miles  from  such 

residence.      I  think,  therefore,   that  the  plaintiff   is  entitled  to 

judgment. 

Judgment  for  the  plaintijf. 


Proctor 
Sargent. 


CLOW  AND  Another  v.  BE0GI3EN  and  Others. 

(2  Man.  &  G.  39—55;  S.  C.  2  Scott,  N.  E.  303.) 

In  covenant  the  declaration  stated  that  the  plaintiffs  and  A.  B.,  since 
deceased)  being  possessed  of  a  ceiiain  house  for  the  residue  of  a  certain 
term  of  ninety-four  years  wanting  twenty  days,  demised  the  same  to  the 
defendants  for  twenty-one  years,  at  a  certain  rent,  by  an  indenture 
containing  a  covenant  to  rei)air,  and  alleged  a  breach  of  that  covenant ;  by 
means  whereof  all  the  estate  and  interest  of  the  plaintiffs  and  A.  B.  in 
the  house  became  and  was  forfeited,  and  the  same  reverted  to  C.  D.,  who 
thereupon  availed  himself  of  the  forfeiture,  and  brought  an  ejectment,  in 
which  he  recovered  judgment,  and  obtained  possession  of  the  house  ;  by 
means  of  which  premises  the  plaintiffs  since  the  death  of  B.  had  lost  the 
rents  covenanted  to  be  paid  by  the  defendants,  &c. 

The  plea  traversed  the  alleged  breach  of  the  covenant  to  repair;  on  which 
issue  was  joined. 

At  the  trial  the  plaintiffs  claimed  damages  for  the  loss  of  their  term,  and 
for  the  amount  of  dilapidations,  in  the  house  demised  to  the  defendants. 
It  appeared  by  the  particulars  delivered  in  the  ejectment  brought  by  0.  D., 
that  the  ejectment  was  founded  upon  the  breach  of  certain  covenants 
contained  in  a  superior  lease  granted  by  C.  D.  for  ninety-nine  years,  and 
that  the  breaches  of  covenant  relied  on  were,  the  non-repair  of  various 
houses  including  the  house  in  question  (which  was  shown  to  be  out  of 
repair),  and  for  the  breach  of  a  covenant  which  was  not  contained  in  the 
lease  to  the  defendants : 

Held,  first,  inasmuch  as  it  did  not  appear  that  C.  D.  might  not  have 
recovered  possession  of  the  property  for  a  breach  of  the  covenant  not 
contained  in  the  lease  to  the  defendants,  that  the  plaintiffs  were  not 
entitled  to  recover  the  value  of  their  term  from  the  defendants. 

Secondly,  that  they  were  entitled  to  recover  the  amount  of  the  dilapida- 
tions in  the  house  in  question  at  the  time  that  the  ejectment  was  brought 
for  the  forfeiture. 

Covenant.  The  declaration  stated  that  before  and  at  the  time  of 
making  the  indenture  of  demise  after  mentioned,  the  plaintiffs  and 
one  Bebekah  Bu*d,  since  deceased,  were  possessed  of  the  premises 
thereinafter  demised,  for  the  residue  of  a  term  of  ninety-four  years 
wanting  twenty  days,  commencing  from  the  24th  day  of  June, 
1787 ;  and  being  so  possessed  theretofore,  to  wit,  on  the  17th  of 
November,  1825,  by  indenture  then  made  between  the  plaintiffs 
and  the  said  B.  Bird  of  the  first  part,  Benjamin  Stacey  of  the 
second  part,  Bobert  Pawley  of  the  third  part,  and  the  defendants 
and  Bichardson  Borradaile,  since  deceased,  and  Lion  Abraham 
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Clow  Goldschmidt,  since  deceased,  of  the  fourth  part,  the  'plaintiffs  and 
Bbooden.  the  said  Bebekah  Bird  did  demise  unto  the  defendants  and  the 
[  *^o  ]  said  Bichardson  Borradaile  and  L.  A.  G.,  their  executors,  adminis- 
trators, and  assigns,  a  messuage  or  tenement  and  premises,  with  the 
appurtenances,  particularly  mentioned  and  described  in  the  same 
indenture,  for  the  term  of  21  years  from  the  29th  of  September 
then  last,  at  the  yearly  rent  of  40/.,  payable  quarterly,  on  the  days 
therein  mentioned.  The  declaration  then  set  out  covenants  by  the 
lessees  to^pay  the  rent  and  taxes,  and  to  paint  and  repair ;  and, 
after  averring  the  entry  and  possession  of  the  lessees,  alleged 
a  breach  of  the  covenant  to  repair ;  by  means  whereof,  after- 
wards, to  wit,  on  the  2nd  of  June,  1886,  all  the  estate,  right,  title, 
and  interest  of  the  plaintiffs,  and  the  said  B.  Bird,  of,  in,  and 
to  the  said  demised  premises,  became  and  was  forfeited,  and  the 
same  thereby  reverted  and  came  to,  and  was  vested  in,  the 
Bight  Honourable  John  Somers,  Earl  Somers,  who  thereuiK)n 
availed  himself  of  the  said  forfeiture,  and  then  brought  an  action 
of  ejectment  in  the  Court  of  Queen's  Bench  against  the  tenants  in 
possession  of  the  said  demised  premises,  for  recovery  of  the  posses- 
sion of  the  same ;  and  thereupon  such  proceedings  were  had,  that 
afterwards,  to  wit,  on  the  5th  of  June,  1887,  the  said  Earl  recovered 
a  judgment  in  the  said  action  for  his  term  and  interest  therein,  and 
then  recovered  and  obtained  thereunder  possession  of  the  said 
demised  premises ;  by  means  of  which  several  premises  the  plain- 
tiffs, since  the  death  of  the  said  B.  Bird,  have  lost  and  been  deprived 
of  the  rents  so  covenanted  by  the  defendants  to  be  paid  to  them 
as  aforesaid,  and  also  all  the  profits  and  advantages  which  they 
might  and  otherwise  would  have  derived  from  the  said  premises, 
had  their  estate,  right,  title,  and  interest  continued  therein. 
Damages  500t. 
[  41  ]  The  plea  traversed  the  breach  of  the  covenant  to  repair  as  alleged ; 

whereupon  issue  was  joined. 

On  the  trial  before  Coltman,  J.,  at  the  sittings  in  Middlesex  after 
Hilary  Term,  1889,  a  verdict  was  found  for  the  plaintiffs,  damages 
as  laid  in  the  declaration,  subject  to  the  opinion  of  the  Court  on  the 
following  special  case. 

By  indenture  dated  the  4th  of  August,  1788,  and  made  between 
one  Sir  Charles  Cocks,  therein  described  and  since  deceased,  and 
the  above  named  Earl  Somers,  by  his  then  name  and  description  of 
of  John  Somers  Cocks,  eldest  son  and  heir  apparent  of  the  said  Sir 
Charles  Cocks,  of  the  one  part,  and  Jacob  Leroux,  therein  described, 
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of  the  other  part,  the  said  Sir  C.  Cocks  and  the  said  Earl  did  demise        Clow 

unto  the  said  J.  L.  a  piece  of  land  therein  described,  (being  the  pre-     beoodbn. 

mises  for  the  recovery  of  which  the  action  of  ejectment  mentioned  in 

the  declaration  in  this  cause  was  brought  by  the  said  Earl  Somers,) 

to  hold  to  the  said  J.  L.,  his  executors,  administrators,  and  assigns, 

for  a  term  of  ninety-nine  years,  from  the  25th  of  December  then 

next  ensuing,  at  the  yearly  rent  of  12Z.  payable  quarterly. 

This  indenture  contains  a  covenant  by  the  said  J.  L.,  for  himself, 
executors,  administrators,  and  assigns,  that  in  case  any  erections 
or  buildings  should  be  erected  and  built  by  the  said  J.  L.,  his 
executors,  administrators,  and  assigns,  in  or  upon  the  said  demised 
premises  or  any  part  thereof,  during  the  said  term  thereby  granted, 
then  that  he  the  said  J.  L.,  his  executors,  administrators,  and 
assigns,  should  and  would  well  and  sufficiently  repair,  uphold, 
support,  sustain,  maintain,  amend,  and  keep  the  same  premises 
and  erections  and  buildings  in  good  and  sufficient  repair  and  con- 
dition, when,  where,  and  as  often  as  need  or  occasion  should  be  and 
require ;  and  also  another  covenant,  that  it  should  and  might  be 
lawful  to  and  for  the  said  Sir  G.  Cocks  and  the  said  Earl,  *or  the  [  *^^  1 
person  or  persons  entitled  as  aforesaid,  his  and  their  heirs  or 
assigns,  any  or  either  of  them,  with  workmen  or  others  twice  or 
oftener  in  every  year  during  the  said  term  thereby  demised,  to 
enter  and  come  into  and  upon  the  said  demised  premises,  and  there 
to  view,  search,  and  see  the  state  and  condition  thereof,  and  of  the 
mounds,  bounds,  banks,  and  fences  thereof ;  and  of  all  defects  and 
wants  of  reparation  thereof,  or  any  part  thereof,  then  and  there 
found,  either  in  case  of  building  or  not,  to  give  or  leave  notice,  or 
warning,  in  writing  to  or  for  the  said  J.  L.,  his  executors,  adminis- 
trators, or  assigns,  to  repair  and  amend  the  same  within  the  space 
of  three  months  then  next  following  such  notice,  within  which 
space  or  time  aforesaid  he  the  said  J.  L.  did  thereby,  for  himself, 
his  executors,  administrators,  or  assigns  covenant  and  agree  to  and 
with  the  said  Sir  C.  Cocks  and  the  said  Earl,  or  the  person  or 
persons  entitled  as  aforesaid,  his  or  their  heirs  or  assigns,  to  repair 
and  amend  accordingly ;  and  also  another  covenant  that  the  said 
J.  L.,  his  executors,  administrators,  or  assigns,  should  not  at  any 
time  thereafter  during  the  said  term  thereby  demised,  either  by 
himself  or  any  other  person  or  persons  whatsoever,  or  by  his  or 
their  means,  consent,  or  procurement,  annex  unto,  or  unite  any 
part  of  the  said  demised  premises  unto,  any  of  the  adjoining  lands  ort 
grounds  of  any  other  person,  so  as  to  render  the  metes  and  bounds 
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Clow  thereof  uncertain  and  difficult,  or  permit  or  sufifer  encroachment 
Brogden.  or  any  other  wrong  to  be  done  upon  the  said  demised  premises, 
to  the  prejudice  or  annoyance  of  the  said  Sir  G.  Gocks  and  the  said 
Earl,  or  the  person  or  persons  to  be  entitled  as  aforesaid,  their 
heirs  or  assigns,  without  pursuing  or  seeking  remedy  and  redress 
thereof,  and  first  giving  notice  to  the  said  Sir  G.  Cocks,  and  the  said 
Earl,  or  the  person  or  persons  entitled  as  aforesaid,  their  heirs  and 
[  *43  ]  assigns,  some  or  one  of  them,  *as  often  as  any  such  prejudice, 
wrong,  encroachment,  or  annoyance  should  be  made  or  attempted ; 
and  in  the  said  indenture  is  contained  a  proviso  for  re-entry  in  case 
of  non-payment  of  the  said  rent,  or  breach  or  non-performance  by  the 
said  J.  L.,  his  executors,  administrators,  or  assigns,  of  all  or  any  or 
either  of  the  covenants  or  agreements  contained  in  the  said  lease. 

In  pursuance  of  the  last-mentioned  indenture,  several  houses, 
including  the  houses  now  known  as  Nos.  3  and  4,  South  Bow,  St. 
Pancras,  in  respect  of  the  former  of  which  the  present  action  was 
brought,  were  built. 

Joseph  Bird,  at  the  time  of  his  decease  after  mentioned,  had,  by 
virtue  of  divers  indentures  of  underlease  and  assignment  and  other 
means,  become  absolutely  possessed  of,  or  entitled  to,  the  said 
houses,  Nos.  3  and  4,  South  Row,  for  the  residue  of  a  term  of  ninety- 
four  years,  wanting  twenty  days,  computed  from  the  24th  of  June, 
1787,  being  a  derivative  term  out  of  the  before  mentioned  term  of 
ninety-nine  years,  subject  as  to  the  said  house.  No.  3,  South  Bow, 
to  an  indenture  of  underlease,  bearing  date  the  8rd  of  October, 
1810,  and  made  between  one  John  Bird  of  the  one  part  and  B. 
Stacey  of  the  other  part,  whereby  the  said  John  Bird,  who  was  then 
entitled  to  the  same  house  for  the  then  residue  of  the  said  term  of 
ninety-four  years  wanting  twenty  days,  had  demised  the  same  to 
the  said  B.  S.,  his  executors  &c.,  for  a  term  of  twenty-one  years, 
from  the  25th  of  March,  1809,  at  the  yearly  rent  of  20Z. ;  and  to 
another  indenture  of  underlease,  bearing  date  the  16th  of  November, 
1818,  and  made  between  the  said  B.  S.  of  the  one  part  and  B.  Lacey 
of  the  other  part,  whereby  the  said  B.  S.  had  demised  the  same 
house  to  the  said  B.  L.,  his  executors,  &c.,  for  a  term  of  twelve 
years  wanting  ten  days  from  the  25th  of  March,  1818. 

The  said  Joseph  Bird,  being  so  possessed  of  the  said  houses,  Nos.  3 

[  *44  ]       and  4,  South  Bow,  for  the  residue  of  the  *said  term  of  ninety-four 

years  wanting  twenty  days  aforesaid,  duly  made  and  published  his  will, 

and  thereby  bequeathed  unto  his  brothers-in-law,  the  said  plaintiffs, 

among  other  things,  all  that  his  leasehold  estate  situate  in  the 
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parish  of  St.  Pancras,  in  the  county  of  Middlesex,  upon  certain  Clow 
trusts,  m  the  said  will  expressed,  for  the  benefit  of  the  testator's  bbogden. 
daughter  Elizabeth  and  her  children,  and  subject  thereto,  for  the 
benefit  of  his  wife  the  said  Rebekah  Bird,  during  her  life,  and  after 
her  decease,  upon  certain  other  trusts  for  the  benefit  of  the  said 
Elizabeth  and  her  children  ;  and  the  said  testator  thereby  appointed 
his  wife  the  said  Bebekah  Bird  and  the  plaintiffs  executrix  and 
executors  of  his  will. 

The  said  Joseph  Bird  died  on  the  31st  of  January,  1825,  and  his 
said  will  was  duly  proved  by  the  said  Bebekah  Bird  and  the  plain- 
tiffs, in  the  Prerogative  Court  of  Canterbury,  on  the  22nd  of 
September,  1825.  And  afterwards  the  said  Elizabeth  Bird  received 
the  rents  of  the  said  leasehold  estate  in  pursuance  of  the  trusts  of 
the  said  will. 

By  indenture,  bearing  date  17th  of  November,  1825,  made 
between  the  said  Rebekah  Bird  and  the  plaintiffs  of  the  first 
part,  the  said  B.  Stacey  of  the  second  part,  R.  P.  of  the  third 
part,  and  the  defendants  and  the  said  R.  Borradaile  and  L.  A.  G. 
of  the  fourth  part,  being  the  indenture  of  that  date  mentioned 
in  the  declaration  in  this  cause,  after  reciting  the  said  indentures 
of  the  3rd  of  October,  1810,  and  the  16th  of  November,  1818, 
and  also  reciting  that,  by  various  mesne  assignments,  the  said 
house,  No.  8,  South  Row,  had  become  legally  vested  in  R.  P.  for 
all  the  residue  of  the  said  term  of  twelve  years  wanting  ten  days 
in  the  last  mentioned  indenture  mentioned ;  it  is  witnessed  that,  for 
the  considerations  therein  mentioned,  the  said  R.  P.  did  assign, 
surrender,  and  yield  up  unto  the  said  B.  Stacey  the  said  premises 
comprised  and  demised  by  the  said  indenture  of  the  16tb  of  Novem- 
ber, 1818,  with  the  appurtenances,  to  hold  the  *same  unto  the  said  [  *45  ] 
B.  Stacey,  his  executors,  administrators,  and  assigns,  to  the  intent 
that  the  said  term  of  twelve  years  wanting  ten  days  might  be  merged 
and  extinguished.  And  by  the  indenture  now  in  recital,  for  the 
considerations  therein  mentioned,  the  said  B.  Stacey  did  assign, 
surrender,  and  yield  up  the  same  premises  with  their  appurten- 
ances unto  the  said  R.  Bird  and  the  plaintiffs,  their  executors, 
administrators,  and  assigns,  to  the  intent  that  the  said  several 
terms  of  twelve  years  wanting  ten  days  and  twenty-one  years  might 
be  merged  and  extinguished.  And  by  the  said  indenture  now  in 
recital,  for  the  considerations  therein  mentioned,  the  said  R.  Bird 
and  the  plaintiffs  did  demise  and  lease  unto  the  defendants  and  the 
said  R.  Borradaile  and  L.  A.  G.,  the  said  house.  No.  3,  South  Row 
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Clow  (with  such  exception  and  resenration  as  therein  contained),  with  the 
BBoaDBK.  appartenances,  to  hold  unto  the  defendants,  and  the  said  B.  Borra- 
daile  and  L.  A.  G.,  their  executors,  administrators,  and  assigns  for 
the  term  of  twenty-one  years,  from  the  29th  of  September  then  last, 
at  the  yearly  rent  of  402.,  payable  quarterly  as  therein  mentioned. 
And  by  the  indenture  now  in  recital,  the  defendants  and  the  said 
B.  Borradaile  and  L.  A.  G.  did  for  themselves,  their  heirs,  executors, 
and  administrators,  covenant  with  the  said  B.  Bird  and  the  plain- 
tiffs, their  executors,  administrators,  and  assigns,  among  other 
covenants,  that  they  the  defendants  and  the  said  B.  Borradaile  and 
L.  A.  G.,  their  executors,  administrators,  and  assigns,  would,  during 
the  continuance  of  that  demise,  pay  unto  the  said  B.  Bird  and  the 
plaintiffs,  their  executors,  &c.,  the  said  yearly  rent  at  the  times 
and  in  the  manner  thereinbefore  appointed  for  that  purpose :  and 
also  should  and  would  bear,  pay,  and  discharge  the  land-tax,  sewers- 
rates,  and  all  taxes,  rates,  duties,  assessments,  and  impositions 
whatsoever,  imposed  or  charged,  or  to  be  imposed  or  charged  upon, 
for  or  in  respect  of  the  said  demised  premises:  and  also  should 
[  *46  ]  *and  would  paint  the  outside  wood  and  ironwork  thereof  usually 
painted  twice  over  in  good  oil  colours  once  in  every  three  years,  and 
the  inside  wood  and  ironwork  thereof  usually  painted  twice  over  in 
good  oil  colours  once  in  every  seven  years :  and  also  should  and 
would,  when  and  as  often  as  need  should  require,  during  the  con- 
tinuance of  that  demise,  well  and  sufficiently  repair,  t&c.,  and  keep 
the  said  demised  premises,  and  all  walls,  &c.,  and  appurtenances 
thereto  belonging,  in,  by,  and  with  all,  and  in  all  manner  of 
needful  and  necessary  reparations,  cleansings,  and  amendments 
whatsoever. 

The  said  Bebekah  Bird  died  on  the  3rd  of  January,  1829.  The 
said  Bichardson  Borradaile  died  on  &c. ;  and  the  said  Lion  Abraham 
Goldschmidt  died  on  &c. 

Prior  to  June,  1886,  between  sixty  and  seventy  houses,  including 
the  house  and  premises  comprised  in  and  demised  by  the  last- 
mentioned  indenture,  had  been  erected,  and  were  then  standing,  on 
the  land  demised  by  the  said  indenture  of  the  4th  of  August,  1783. 
Many  of  these  houses,  including  the  house  in  question,  were  at 
that  time  considerably  out  of  repair :  and  some  of  the  land,  houses, 
and  premises  comprised  in  the  last-mentioned  indenture,  other  than 
the  house  and  premises,  demised  by  the  said  indenture  of  the  17th 
of  Nov.  1825,  had  been  annexed  and  united,  by  the  tenants  thereof, 
to  adjoining  property  belonging  to  other  persons,  so  as  to  make  the 
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boundaries  thereof  uncertain ;  and  upon  part  of  the  said  land  and        Clow 
premises  (other  than  the  premises  demised  by  the  said  indenture  of     brogden. 
the  17th  of  November,  1825)  encroachments  had  been  permitted  to  be 
made,  contrary  to  the  covenants  contained  in  the  said  indenture 
of  the  4th  of  August,  1783. 

In  June,  1886,  Earl  Somers,  the  superior  landlord,  availed 
himself  of  the  proviso  for  re-entry  contained  in  the  lease  of  the  4th 
of  August,  1783,  and  on  the  5th  of  June,  1837,  obtained  and  signed 
judgment  in  an  action  ''^of  ejectment  which  he  had  caused  to  be  [  *47  J 
brought  for  the  recovery  of  all  the  property  comprised  in  that  lease, 
including  the  house  in  question. 

The  particulars  delivered  under  a  Judge*s  order,  in  the  said 
action  of  ejectment,  on  the  3rd  of  May,  1837,  stated  that  the 
action  was  founded  on  a  breach  of  the  covenants  contained  in  the 
said  indenture  of  lease  of  the  4th  of  August,  1783 ;  and  that  the 
breaches  of  covenant  relied  on,  were :  first,  the  non-repair  of 
various  houses  on  the  estate,  referring  in  particular  to  the 
defective  state  of  a  great  number  of  houses  which  were  therein 
particularly  mentioned  and  described,  including  the  house  in 
question;  secondly,  the  annexation  of  divers  parts  of  the  said 
premises  to  divers  of  the  adjoining  lands  and  grounds  of  other 
persons,  so  as  to  render  the  metes  and  bounds  thereof  uncertain 
and  difficult  to  be  ascertained ;  and  also  the  permission  of  divers 
encroachments  and  other  wrongs  to  be  done  upon  the  said  demised 
premises  to  the  prejudice  of  the  said  Earl. 

At  the  trial  of  this  cause  it  was  agreed,  that,  subject  to  the 
questions  in  the  cause,  the  value  of  the  residue  of  the  term  which 
the  plamtiffs  were  alleged  to  have  been  deprived  of  by  reason  of 
the  defendants*  breach  of  covenant  to  repair,  should  be  taken  at 
3002.,  and  the  amount  of  dilapidations,  up  to  the  time  of  the 
ejectment  being  brought  by  Lord  Somers,  at  291. 

On  behalf  of  the  defendants  the  following  objections  were  ma<le ; 
first,  that  the  plaintiffs  had  lost  no  term  which  was  vested  in  the 
plaintiffs  and  Bebekah  Bird,  the  term  in  question  having,  by  virtue 
of  J.  Bird's  will,  become  vested  in  the  plaintiffs  alone,  and  uoi  in 
the  plaintiffs  and  Bebekah  Bbd ;  secondly,  that  the  term  in 
question,  in  whomsoever  vested,  having  determines!  by  the  jiid^- 
ment  in  ejectment,  the  plaintiffs  could  not  ^recover  uiohj  tluiri  |  Mn  i 
nominal  damages ;  thirdly,  that  with  respect  to  the  claim  of  WH)/, 
for  the  loss  of  the  term,  the  plaintiffs  were  not  entitli*^!  to  iiiiy 
damages  on  that  ground,  the  ejectment  having  U-jtu  brought,  for 
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Clow        other  breaches  of  covenant  besides  that  for  the  non-repair,  and 
Brooden.     regarding  other  premises  distinct  from  the  premises  in  respect  of 
which  this  action  was  brought. 

Either  party  is  to  be  at  liberty  to  turn  the  case  and  facts  into  a 
special  verdict. 

The  Court  is  to  be  at  liberty  to  draw  any  inference  from  the 
facts  stated,  which  a  jury  might  be  directed  to  draw  from  the 
same  facts ;  and  to  be  at  liberty,  upon  the  plaintiffs'  application, 
to  make  any  amendment  which  a  Judge  at  Nisi  Prius  might 
have  made. 

If  the  Court  shall  think  that  all  the  above  objections,  or  the  first 
and  second,  or  the  second  and  third,  are  well  founded,  then,  subject 
to  any  amendment  which  may  be  made  under  the  power  reserved, 
the  damages  are  to  be  reduced  to  Is. 

If  the  Court  shall  think  that  the  second  of  the  above  objections 
is  not  maintainable,  and  that  the  other  two  are  maintainable,  or 
either  of  them  is,  then  (subject  as  last  aforesaid)  the  damages  are 
to  be  reduced  to  29{. 

If  the  Court  shall  be  of  opmion  that  the  first  and  third  of  the 
above  objections  are  not  maintainable,  but  that  the  second  is 
maintainable,  then  (subject  as  before)  the  damages  are  to  be 
reduced  to  800Z. 

If  the  Court  shall  be  of  opinion,  that  none  of  the  objections  are 
well  founded,  the  damages  are  to  be  reduced  to  829/. 

Plaintiffs'  points.  The  plaintiffs  will  contend,  that  the  verdict  in 
this  cause  ought  to  stand  for  329/.,  on  the  following,  amongst  other, 
grounds;  namely,  that  inasmuch  as  the  plaintiffs  and  Bebekah 
Bird  were  executors  and  executrix  of  the  will  of  Joseph  Bird, 
[  *^^  ]  the  residue  of  the  term  in  question  vested  in  them  as  such,  *and 
that  the  first  objection  made  by  the  defendants  to  the  plaintiffs' 
right  to  recover,  and  set  forth  in  the  special  case,  is  therefore 
unfounded. 

That  the  said  first  objection,  even  supposing  it  to  be  valid,  may 
be  obviated  by  amendment,  pursuant  to  the  power  reserved  in  the 
special  case. 

That  as  to  the  second  objection  of  the  defendants,  set  forth  in  the 
special  case,  the  defendants'  liability  to  make  good  the  amount  of 
the  dilapidations  in  question,  was  not  divested  by  the  circumstance 
that  those  dilapidations  occasioned  to  the  plaintiffs  the  further 
damage  of  losing  their  term  by  the  judgment  in  ejectment  in  this 
case  mentioned. 
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That  as  to  the  third  objection  of  the  defendants,  set  forth  in  this        Clow 
case,  the  fact,  that  the  ejectment  in  the  declaration  mentioned,  \¥as     brogdrk. 
brought  for  other  breaches  of  covenant,  besides  that  for  the  non- 
repair, and  as  regards  other  premises,  distinct  from  the  premises 
in   respect  of   which  this  action   is  brought,  does  not  affect   the 
plaintiffs'  right  to  recover  damages  for  the  loss  of  their  term. 

That  any  objection  to  the  declaration  on  the  ground  that  it  was 
necessary  to  set  forth  any  other  causes  for  which  the  said  ejectment 
was  brought,  may  be  obviated  by  an  amendment,  pursuant  to  the 
power  reserved  in  this  special  case. 

Defendants'  points.  The  defendants  will  contend,  that  the 
damages  ought  to  be  reduced  to  Is,  on  the  following,  among  other, 
grounds,  viz. : 

That  the  residue  of  the  term  in  question  did  not  vest  in  the 
plaintiffs  and  Bebekah  Bird. 

That  the  term  in  question,  having  determined  by  the  judgment 
in  ejectment,  the  defendants  are  not  liable  in  respect  of  the 
dilapidations  in  question. 

That  the  ejectment  having  been  brought  for  other  breaches  of 
covenant  besides  that  for  non-repair,  and  as  regards  other  premises, 
distinct  from  the  premises  in  ♦respect  of  which  this  action  was       L  '50  ] 
brought,  the  defendants  are  not  liable  for  damages  for  the  loss  of 
the  term  in  question. 

Channelly  Serjt.,  for  the  plaintiffs  : 

This  case  will  be  simplified  by  considering  only  three  terms, 
namely,  first,  the  term  for  ninety-nine  years  granted  in  1788,  the 
reversion  in  fee  being  in  the  Somers  family ;  secondly,  that  for 
ninety-four  years  wanting  twenty  days,  the  residue  of  which  was 
vested  in  the  plaintiffs  and  Bebekah  Bird  at  the  time  that  the  lease 
of  twenty-one  years  was  granted  to  the  defendants,  and  two  others 
whom  they  have  survived ;  and,  thirdly,  the  last  mentioned  lease. 
Under  that  lease  the  defendants  were  entitled  to  the  possession  of 
the  premises  for  twenty-one  years,  paying  the  rent,  and  performing 
the  covenants  therein  reserved  and  contained.  The  plaintiffs,  on 
the  other  hand,  were  entitled  to  the  rent,  and  to  the  reversion 
expectant  on  the  determination  of  the  lease.  This  is  therefore  an 
ordinary  case  between  landlord  and  tenant.  The  plaintiffs  com- 
plain that,  by  reason  of  the  breach  of  covenant  by  the  defendants. 
Lord  Somers,  the  reversioner  in  fee,  became  entitled  to  sue  for 
a   forfeiture,  and   that   he  brought   an   ejectment,   under   which 
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Clow  he  recovered  jadgment,  and  thereby  destroyed  their  mterest  in 
Brooden*.  these  premises.  It  is  not  disputed  that  Lord  Somers  recovered 
possession  of  the  property;  bat  it  appears,  on  reference  to  the 
particulars  delivered  in  the  ejectment,  that  Lord  Somers  brought 
his  action  for  all  the  premises  comprised  in  the  original  lease,  and 
for  breach  of  other  covenants,  besides  the  covenant  to  repair.  It 
seems  also  that  there  were  dilapidations  in  other  houses  distinct 
from  those  in  question,  and  that  a  breach  of  one  of  the  covenants, 
namely,  not  to  alter  the  boundaries  of  the  property,  was  not  brought 
home  to  the  defendants. 
[  SI  ]  The  first  objection  made  by  the  defendants  is,  that  the  plaintiffs 

have  lost  no  term  which  was  vested  in  them  and  Bebekah  Bird,  the 
term  in  question  having,  by  virtue  of  Joseph  Bird's  will,  vested  in 
the  plaintiffs  alone.  It  will  be  said  that  very  slight  circumstances 
will  induce  the  Court  to  assume  that  the  plaintiffs,  as  executors,  and 
Bebekah  Bird  bm  executrix,  assented  to  the  bequest  to  the  plaintiffs 
as  trustees  for  the  testator's  daughter ;  and  that  the  fact  stated  in 
the  case,  namely,  that  the  daughter  received  the  rents,  is  equivalent 
to  a  receipt  of  the  rents  by  the  plaintiffs  themselves.  The  question 
is  whether,  upon  the  pleadings,  this  objection  is  open  to  the 
defendants. 

(TiKDAL,  Gh.  J. :  The  breach  is,  that  the  defendants  did  not  repair, 
by  reason  whereof  all  the  estate  and  interest  of  the  plaintiffs  and 
Bebekah  Bird  in  the  demised  premises  became  forfeited.) 

It  will  be  said  that,  beyond  the  breach,  the  plaintiffs  have  alleged 
special  damage,  which  they  must  prove  ;  that  they  have  stated  the 
term  forfeited  to  be  the  plaintiffs  and  B.  Bird's,  whereas  it  belonged 
to  the  plaintiffs.  If  the  objection  may  be  taken,  the  Court  will 
be  asked  to  amend  under  the  power  given  to  them  by  the 
special  case. 

(TiNDAL,  Ch.  J. :  The  objection  arises  on  the  per  quod ;  it  is  not 
a  part  on  which  a  traverse  can  be  taken  ;  the  question  is,  whether 
it  may  not  be  rejected. 

Maulb,  J. :  It  is  not  stated  that  the  dilapidations  were  in  Bebekah 
Bird's  lifetime. 

TiNDAL,  Ch.  J. :  There  is  no  traverse  of  the  allegations  in  the 
declaration,  the  only  traverse  being  of  the  breach  of  the  covenant 
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to  repair.    If  there  had  been  a  traverse,  that  the  plaintififs  and        Clow 
R.  Bird  were  possessed  of  the  term,  then  the  objection  would  have     bbooden. 
been  available.    Is  this  an  objection  that  could  have  been  made 
at  Nisi  Prius,  when  the  jury  were  only  sworn  to  try  the  question 
of  repairs?) 

It  is  submitted  that  this  objection  is  not  open  to  the  defendants ; 
but  if  so,  that  the  Court  may  amend  or  otherwise  reject  the  part 
as  surplusage. 

The  second  objection  is,  that  inasmuch  as  the  term,  in  whomso-  [  62  j 
ever  vested,  has  been  determined,  the  plaintiffs  can  only  recover 
nominal  damages.  It  is  difficult  to  see  how  that  circumstance  can 
interfere  with  the  right  of  the  plaintiffs  to  recover  the  amount  of 
the  dilapidations.  There  may  be  some  pretence  for  saying  that  the 
plaintiffs  ought  not  to  recover  the  800{.,  the  value  of  the  term,  . 
inasmuch  as  the  forfeiture  was  incurred,  as  well  bv  the  breach  by 
other  parties  of  other  covenants,  as  by  the  breach  of  the  ^covenant 
to  repair  committed  by  the  defendants ;  but  there  seems  no  reason 
at  all,  when  the  acts  of  the  defendants  have  at  least  been  assisting 
in  producing  the  forfeiture,  that  the  plaintiffs  should  be  prevented 
from  recovering  for  the  dilapidations. 

(Maule,  J. :  Is  it  stated  that  the  defendants  had  notice  of  the 
lease  from  Lord  Somers,  and  of  the  covenants  it  contained  ?) 

No ;  but  the  covenants  to  repair  in  that  lease  and  in  the  underlease 
to  the  defendants,  are  substantially  the  same. 

(TiNDAL,  Gh.  J. :  There  is  this  difficulty  in  the  way  of  the  plaintiffs. 
In  the  particulars  delivered  in  the  ejectment  brought  by  Lord 
Somers,  it  appears  that  the  action  was  brought  for  a  forfeiture 
caused  by  a  breach  of  a  covenant  which  is  not  contained  in  the 
lease  to  the  defendants.  How  are  we  to  know  that  Lord  Somers 
did  not  recover  in  respect  of  that  breach  alone  ?) 

A  surveyor  was  called,  who  proved  the  dilapidations  in  the  house 
held  by  the  defendants. 

(TiNDAL,  Gh.  J. :  But  he  would  also  prove  that  the  boundaries  of 
other  houses  had  been  altered.  How  can  we  tell  on  which  breach 
of  covenant  the  jury  founded  their  verdict  ?  It  certainly  does  seem 
a  harsh  measure,  that  a  party  is  to  be  held  liable  without  knowing 
whether  his  landlord  is  seised  in  fee  or  only  holds  the  property  under 
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Clow        a  term  containing  covenants  of  which  he  knows  nothing.     I  do  not. 


r. 


Brogden'.     however,  say  that  he  is  not  liable.) 

Here,  the  defendants  knew  that  the  plaintiffs  were  themselves  only 
lessees. 

[  *53  ]  (TiNDAL>  Ch.  J. :  *But  they  might  have  a  reversion  of  only  a  day 

beyond  the  extent  of  the  underlease. 

BosANQUET,  J. :  You  must  say,  that  where  there  is  other  property 
included  in  the  original  lease,  the  tenant  is  answerable  for  the  value 
of  the  whole  of  the  property  which  is  forfeited  by  his  act.) 

TiNDAL,  Ch.  J. : 

We  give  no  opinion  on  this  part  of  the  ease,  for  the  difficulty  is 
thrown  on  the  plaintiffs  of  showing  that  the  forfeiture  was  caused 
by  the  acts  of  the  defendants.  This  the  plaintiffs  are  unable  to  do, 
which  affords  the  Court  ground  enough  for  saying  that  they  are  not 
entitled  to  recover  from  the  defendants  the  sum  they  claim  in  respect 
of  the  loss  of  their  term. 

Allan    (Wild^,    Solicitor- General,    was    with    him,)    for    the 
defendants : 

With  respect  to  the  claim  for  dilapidations,  the  plaintiffs  are  only 
entitled  to  nominal  damages ;  for  while  the  lease  was  in  existence 
the  plaintiffs  were  not  prejudiced  by  the  house  being  out  of  repair, 
since  it  might  have  been  completely  restored  before  the  expiration 
of  the  term  (i). 

(TiNDAL,  Ch.  J. :  According  to  that  argument,  damages  for 
dilapidations  never  could  be  recovered.  If  there  is  an  existing 
term,  it  is  very  difficult  to  say  that  a  landlord  is  not  prejudiced  by 
a  house  being  out  of  repair.  If  he  wanted  to  sell  it  he  could  not  get 
so  good  a  price  for  it.) 

That  might  be  ground  for  special  damage. 

(CoLTMAN,  J. :  You  say  here  that  the  term  having  expired,  the 
plaintiffs  have  sustained  no  damage.) 

In  Vivian  v.  Campion  (2),  the  plaintiff,  as  heir,  declared  that  his 
ancestor,  by  indenture,  demised  to  a  party  who  assigned  to  the 

(1)  Scd  vide.  Luxmore  v.  Robson,  19  (2)  1  Salk.   141 ;   S.  C.  2  Ld.  Ray. 

B.  H.  396  (1  B.  &  Aid.  584).  1125. 
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defendant,  and  who  covenanted  to  repair,  and  to  leave  in  repair,        Clow 

and,  for  breach,  assigned  that  on  a  certain  *day,  and  for  ten  years     bbogdbn. 

before,   the  premises  were  out  of  repair.    After  verdict  for  the       [  •54  ] 

plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  part  of  the  ten 

years  occurred  in  the  life  of  the  ancestor.     But  Holt,  Ch.  J.  said, 

''  If  the  premises  were  out  of  repair  in  the  time  of  the  ancestor,  and 

continued  so  in  the  time  of  the  heir,  it  is  a  damage  to  the  heir,  and 

the  jury  gives  as  much  in  damages  as  will  put  the  premises  in 

repair ;  but  here  no  damages  are  given  in  respect  of  the  length  of  time 

they  continued  in  decay,  but  in  respect  of  what  it  will  cost,  at  the 

time  of  the  action  brought^  to  put  the  premises  in  repair,  therefore 

per  decern  annos  was  frivolous ;  and  he  said  that  this  Was  not  a  hard 

action ;  and  good  damages  are  always  given  in  these  cases,  because  the 

damages  recovered  ought  to  be  applied  to  the  repair  of  the  premises. 

(TiNDAL,  Ch.  J. :  That  case  is  frequently  cited  to  show  that  a 
covenant  to  repair  is  a  continuing  covenant.  Was  not  the  lease 
there  still  subsisting  ? 

Maulb,  J. :  It  must  have  been  so ;  for  Lord  HoLt  says,  that  it 
was  not  a  hard  action ;  as  the  damages  ought  to  be  applied  in 
repairing  the  premises,  evidently  meaning  that  the  lessee  would  get 
the  benefit  of  the  repairs.) 

TiNDAL,  Ch.  J4 : 

I  see  no  reason  why  the  plaintiffs  should  not  recover  in  this  actiotl 
the  sum  of  29/.,  the  amount  agreed  upon  as  the  damages  for  the 
dilapidations  caused  by  the  breach  of  the  covenant  to  repair  entered 
into  by  the  defendants.  The  answer  set  up  is,  that  the  plaintiffs 
have  sustained  no  actual  damage,  because  (partly,  at  least,  by  the 
default  of  the  defendants),  the  term  in  the  premises  has  been 
determined.  I  think  that  it  does  not  lie  in  the  mouths  of  the 
defendants  to  make  such  an  objection.  But,  independently  of  that, 
I  am  not  convinced  that  the  objection  is  reasonable ;  for  the 
plaintiffs  may  be  answerable  over  to  the  superior  landlord,  for  the 
amount  of  these  damages  ;  and  I  see  no  Aground  why  they  should  [  ^55  ] 
not  recover  them  from  the  defendants. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff' for  the  sum  of29L,  the  amount 
of  damages  agreed  upon  f 07*  the  dilapidations, 

B.B. — VOL.  LVIII.  24 
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184U.  TAYLER  V.  MARLING  and  Others. 

["TT]  (2  Man.  &  G.  55—70;  S.  C.  2  Scott,  N.  B.  374 ;  10  L.  J.  C.  P.  26.) 

In  a  submission  to  arbiti^tion  by  an  order  of  Nios  Prius,  in  an  action 
between  A.  and  B.,  it  is  stipulated  that  a  certain  sum  of  money  shall  be 
placed  by  B.  in  the  hands  of  C,  the  arbitrator,  to  abide  the  event  of  the 
award.  B.,  after  placing  the  sum  in  the  hands  of  C,  becomes  bankrupt. 
The  submission  is  not  revoked;  nor  are  the  assignees  of  B.  entitled  to 
demand  back  the  money. 

Under  such  circumstances  C.  has  not  a  mere  authority,  but  an  authority 
coupled  with  an  interest. 

Upon  the  reference  of  a  cause,  and  after  matters  in  difference,  though 
the  arbitrator  finds  no  damages,  and  oi-ders  no  damages  to  be  entered,  the 
costs  may  be  taxed  upon  the  award. 

The  following  case  was  stated  for  the  opinion  of  the  Court  under 
the  provisions  of  8  &  4  Will.  IV.  c.  42,  s.  25  (i). 

Previously  to  December,  1838,  Shuttleworth  carried  on  business 
as  a  patent-pin  manufacturer,  in  co-partnership  with  D.  F.  Tayler. 
On  the  18th  of  that  month  he  entered  into  an  agreement  with  the 
said  D.  F.  Tayler,  for  the  purchase  of  his  interest  in  the  concern, 
as  follows : 

**  Memorandum  of  an  agreement  made  and  entered  into  this  18th 
day  of  December,  1888,  between  the  undersigned  D.  F.  Tayler  of 
the  one  part  and  the  undersigned  H.  Shuttleworth  of  the  other 
part,  whereby  it  is  agreed  and  covenanted  as  follows,  that  is  to  say  : 

'*  That  the  said  D.  F.  Tayler,  in  consideration  of  the  sum  of  8,500/., 
[  '56  ]  and  of  an  annuity  of  800/.,  to  be  paid  *and  secured  in  manner 
hereinafter  mentioned,  is  to  assign  and  absolutely  transfer,  free 
from  incumbrances,  on  the  1st  day  of  January  next,  unto  the  said 
H.  Shuttleworth,  all  his  right,  title,  benefit,  property,  and  interest 
of  and  in  the  pin-patent  machinery,  utensils,  and  impleinents  of 
trade,  stock,  book  debts,  securities,  fixtures,  and  all  other  matters 
and  things  relating  thereto,  together  with  the  said  business ;  and 
also  the  lease  of  Light  Pool  Mills,  and  all  benefit  thereof,  for  the 
remainder  of  the  term  ;  and  also  the  lease  of  the  house,  warehouses, 
and  hereditaments  in  King  Street,  Cheapside,  London,  together 
with  the  stock,  furniture,  and  fixtures,  and  every  other  matter  and 
thing  in  and  about  the  same  premises ;  and  also  the  lease  of  the 
Priory,  in  Woodchester,  in  the  county  of  Gloucester,  and  the  coach- 
house, stables,  outbuildings,  gardens,  orchards,  closes,  and  heredita- 
ments thereto  adjoining ;  and  also  the  lease,  or  an  agreement  for  a 
lease,  of  a  certain  cottage,  coachhouse,  lands,  closes,  gardens, fishpond. 

(1)  See  now  R.  S.  C.  Ord.  XXXIV.  r.  1,  and  Arbitration  Act,  1889  (52  & 
63  Vict.  c.  49),  Ni.  7  and  19.— A.  C. 
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and  other  hereditaments,  near  to  the  said  Priory,  and  recently      Tayleb 
taken  by  the  said  D.  F.  Tayler,  of  Thomas  Lediard ;  together  with     marling. 
all  the  fixtures,  furniture,  household  goods,  plate,  linen,   china,' 
trees,  shrubs,  and  every  property,  matter,  and  thing  belonging  or 
appertaining  thereto,  or  being  in  or  about  the  same,  and  every  part 
thereof ;  with  all  the  privileges  and  advantages  thereto  except  the 
furniture  and  articles  in  the  Priory,  and  particularised  in  the  list 
signed  by  the  said  D.  F.  Tayler  and  H.  Shuttleworth,  and  which 
are  the  property  of  the  said  D.  F.  Tayler. 

''  That  the  said  H.  Shuttleworth  is  to  give  a  warrant  for  securing 
to  the  said  D.  F.  Tayler  the  said  sum  of  3,5002.  on  the  said  1st  of 
January  next,  and  which  is  to  be  paid  as  follows :  viz.  1,500/.,  part 
thereof,  on  the  25th  of  February  next ;  l,000Z.,  other  part  thereof, 
on  the  25th  of  March  next ;  and  the  remaining  1,000/.  on  the  1st  of 
*  July  next,  with  interest  at  4  per  cent,  on  the  respective  sums  from  [  **7  ] 
the  1st  of  January  next ;  but  it  is  expressly  agreed  and  understood 
that  the  said  warrant  of  attorney  is  not  to  be  filed  or  docketed, 
nor  is  judgment  to  be  entered  up  thereon,  nor  is  any  other 
proceeding  to  be  taken  thereon,  or  execution  to  be  issued,  until 
the  said  1st  of  July  next,  and  then  only  in  case  of  default  in  pay- 
ment of  any  of  the  instalments  before  mentioned;  and  the  said 
annuity  of  800/.  is  to  be  paid  quarterly  during  the  life  of  the  said 
D.  F.  Tayler,  upon  the  usual  feast  days,  and  the  first  payment  to 
commence  on  the  25th  of  March  next,  and  to  be  paid  to  the  account 
of  the  said  D.  F.  Tayler  with  the  Bank  of  England  ;  and  the  said 
annuity  to  be  secured  upon  property  of  ample  value  to  the  satisfac- 
tion of  the  solicitor  of  the  said  D.  F.  Tayler.  That  the  said  H. 
Shuttleworth  is  to  pay  all  debts  due  to  Joseph  Wartnaby,  senior, 
upon  his  own  account,  or  as  executor  or  administrator  of  his  late 
son  Joseph  Wartnaby,  and  especially  the  sum  of  1,400/.,  or  upwards, 
claimed  by  the  said  Joseph  Wartnaby,  and  all  expenses  attending 
the  same  ;  and  also  all  the  debts  and  liabilities  of  whatever  descrip- 
tion now  owing  by  the  firm  or  partnership  of  D.  F.  Tayler  &  Co. ; 
and  save  harmless  the  said  I).  F.  Tayler  from  the  same,  and  any 
expenses  attending  the  same. 

'*  That  the  said  H.  Shuttleworth  is  to  pay  all  rents,  taxes,  rates, 
and  outgoings  now  due  or  to  become  due  in  respect  of  the  premises 
before  mentioned,  and  to  fulfil  all  covenants  to  be  performed  by  the 
tenant.  That  the  said  D.  F.  Tayler  is  not  to  carry  on  any  trade  or 
business  as  a  pin  or  needle  manufacturer,  or  in  the  wire  business, 
or  in  any  business  connected  therewith  (except  for  the  benefit  of  the 
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Taylbr  said  H.  Shuttleworth)  ;  and  he  is  to  allow  the  name  of  Tayler  to  be 
Mablino.  'ised  in  carrying  on  the  business,  now  conducted  in  the  name  or 
[  *oS  ]  style  of  D.  F.  Tayler  &  Co.,  for  so  long  a  time  as  it  may  *be 
deemed  expedient  by  the  said  H.  Shuttleworth,  and  to  use  his 
best  exertions  to  promote  the  same  business.  And  the  dissolution 
of  the  partnership  is  not  to  be  inserted  in  the  Gazette  or  elsewhere 
until  the  1st  of  March  next.  That  the  expenses  of  this  agreement 
and  the  notice  of  dissolution  is  to  be  borne  equally  by  the  said 
D.  ¥.  Tayler  and  H.  Shuttleworth,  and  the  expense  of  the  securities 
and  assignment  by  the  said  H.  Shuttleworth  wholly. 

**  Witness,  **D.  F.  Tayler. 

''  E.  Tayler."  *•  H.  Shuttleworth." 

In  May,  1839,  an  action  of  assumpsit  was  commenced  by  D.  F. 
Tayler  against  H.  Shuttleworth  for  a  breach  of  the  said  agreement. 
The  pleadings  in  the  cause  are  to  be  considered  as  part  of  this  case, 
and  may,  if  necessary,  be  referred  to  by  either  parties  to  the 
present  suit. 

The  cause  came  on  for  trial  at  the  Summer  Assizes  for  the  county 
of  Gloucester,  1889,  when,  by  an  order  of  Nisi  Prius,  it  was  ordered 
by  the  Court,  and  with  the  consent  of  the  parties,  their  counsel  and 
attorneys  (i),  that  the  jury  should  find  a  verdict  for  the  plaintiff, 
damages  10,000Z.,  costs  40a.,  subject  to  the  award  or  awards  there- 
inafter mentioned ;  and  that  it  should  be  referred  to  the  order, 
arbitrament,  final  end,  and  determination  of  W.  F.,  Gent.,  to  settle 
the  cause  and  all  matters  in  difference  between  the  said  parties  in 
the  said  order  mentioned.  And  it  was  also  ordered  that  H. 
Shuttleworth  should  pay  to  the  said  arbitrator,  on  or  before  the 
lOtli  day  of  October  then  next,  the  sum  of  8,500/.  on  account,  to  be 
paid  out  by  the  arbitrator  to  such  of  the  said  parties  in  the  said 
order  mentioned  as  he  might  think  fit.  The  arbitrator  was  to  make 
[  *o9  ]  one  or  more  *award  or  awards,  as  he  might  think  fit.  If  the 
money  was  not  paid  as  aforesaid  to  the  arbitrator,  judgment  was  to 
be  signed  for  the  damages  in  the  declaration,  and  execution  was  to 
issue  for  2,687/.,  and  costs,  and  interest  thereon  from  the  6th  of 
August  then  instant,  together  with  the  costs  of  the  reference,  and 
of  any  award  or  awards  which  the  arbitrator  might  then  have 
made ;  and  the  arbitrator  was  to  order  and  determine  what  should 
be  done  by  the  parties  respecting  the   matters  in  dispute,  who 

(1)  7,f.,  with  the    consent    of   the      attorneys,"  appear  to  be  wholly  uii- 
parties,  by  their  counsel  and  attorneys ;      necessary,  if  not  improper, 
but  the    words    '^  their    counsel  and 
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agreed  to  be  bound  and  concluded  by  such  determination,  and  to  Taylkr 
remain  contented  and  satisfied  therewith,  so  as  the  arbitrator  made  marling. 
and  published  his  award  or  awards  in  writing  concerning  the 
premises,  on  or  before  the  4th  day  of  Michaelmas  Term  then  next. 
And  it  was  ordered  that  the  arbitrator  should  be  at  liberty  to 
enlarge  the  time  for  making  the  same ;  and  that  the  costs  of  the 
cause  should  abide  the  event  of  the  said  award  or  awards,  to  be 
taxed  by  the  proper  officer;  and  that  the  costs  of  the  reference 
should  be  in  the  discretion  of  the  arbitrator,  who  was  to  direct  by 
whom  and  in  what  manner  the  same  should  be  paid. 

This  order  is  to  be  considered  as  part  of  this  case,  and  may, 
if  necessary,  be  referred  to  by  either  of  the  parties  to  the  present 
suit. 

A  verdict  was  entered  for  the  plaintiff  damages  10,000/. 
accordingly. 

On  the  10th  October,  1889,  in  pursuance  of  the  said  order, 
H.  Shuttleworth  paid  to  the  arbitrator  the  said  sum  of  3,600Z. 

On  the  14th  December,  1889,  H.  Shuttleworth  committed  an  act 
of  bankruptcy,  by  neglecting  to  put  in  bail  within  twenty-one 
days  after  notice  that  an  affidavit  of  debt  had  been  filed  against 
him  in  the  Court  of  bankruptcy ;  and,  on  the  same  day,  a  docket 
was  struck  against  him.  On  the  same  day  notice  was  given  to  the 
said  arbitrator  and  ♦D.  F.  Tayler  of  the  act  of  bankruptcy,  and  of  [  •eo  ] 
the  striking  of  the  said  docket. 

The  arbitrator  enlarged  the  time  for  making  his  award  until  the 
fourth  day  of  Hilary  Term,  1840. 

18th  December,  1889.  The  arbitrator  made  his  award  in  writing, 
and  on  the  next  day  notice  of  the  making  of  the  award  was  served 
on  the  attorneys  of  the  said  H.  Shuttleworth ;  which  award  is  as 
follows : 

''  Whereas  (the  award  here  recited  the  submission,  and  proceeded 
thus) :  and  whereas  I,  the  said  arbitrator,  took  upon  myself  the 
burthen  of  the  said  reference,  and  the  defendant  duly  paid  into  my 
hands  the  said  sum  of  8,500/.,  according  to  the  terms  of  the  said 
order;  and  whereas  I  have  duly  enlarged  the  time  for  making 
my  award  or  awards  until  the  fourth  day  of  next  Hilary  Term ; 
and  whereas  I  the  said  arbitrator,  having  heard,  examined,  and 
duly  weighed  and  considered  the  allegations,  statements,  vouchers, 
deeds,  papers,  writings,  books,  proofs,  and  witnesses  produced 
before  me  by  the  said  parties  respectively,  do  make  and  publish 
this  my  award  of  and  concerning  the  said  cause,  matters,  and 
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tayleb  premises  so  referred  to  me  as  aforesaid  as  follows :  I  do  order, 
Mablino.  award,  and  adjudge  that  the  plaintiflf  is  entitled  to  recover,  and  to 
have  a  verdict  entered  for  him,  on  the  several  issues  joined  in  the 
said  cause.  And  I  do  find,  order,  adjudge,  and  determine  that  the 
plaintiff  hath  sustained  damages  by  reason  of  the  premises  in  the 
said  cause  mentioned,  and  also  of  the  several  other  matters  in 
difference  and  dispute  between  the  said  parties  also  referred  to  and 
submitted  to  me  to  the  amount  of  6,067/.  And  I  do  think  fit,  and 
further  order,  and  determine,  that  the  said  sum  of  S,500Z.  so 
deposited  with  me  as  aforesaid,  shall  be  paid  to  the  said  plaintiff 
on  account  of  the  said  damages  so  found  due  to  him  as  aforesaid. 
And  I  do  further  award,  order,  and  determine  that  the  defendant 
[  *<5i  ]  shall  *pay  to  the  plaintiff  on  the  21st  day  of  January  next,  between 
the  hours  of  one  and  two  o'clock  in  the  afternoon  at  the  hall  of  the 
Law  Institution,  in  Chancery  Lane,  London,  the  sum  of  2,567/., 
being  the  balance  of  such  damages  so  found  due  to  him  as  afore- 
said. And  I  do  further  award,  order,  and  direct  that  the  defendant 
shall  pay  to  the  plaintiff,  all  the  plaintiff's  costs  of  and  incidental 
to  the  said  reference,  to  be  taxed  by  the  proper  officer ;  and  also 
the  costs  and  charges  of  me  the  said  arbitrator,  and  of  this  my 
award;  and  I  do  also  award  and  determine  that  the  defendant 
do  bear  and  pay  all  his  own  costs  of,  and  occasioned  by,  the  said 
reference  and  award.  And  I  do  further  award,  order,  and  direct 
that  upon  payment  of  the  damages,  costs  and  charges  to  the 
plaintiff,  he  the  plaintiff  do  forthwith,  and  when  thereunto  required 
at  the  costs  of  the  defendant,  execute  and  make  unto  the  defendant 
a  good  and  sufficient  assignment,  conveyance,  and  transfer,  free 
from  incumbrances,  of  all  his  the  plaintiff's  right,  title,  benefit, 
property,  and  interest  of  and  in  the  pin-patent  machinery,  utensils, 
and  implements  of  trade,  stock,  books,  debts,  securities,  fixtures, 
and  all  other  matters,  and  things  relating  thereto,  together  with  the 
said  business  of  pin  and  machine  manufactures ;  and  also  of  and  in 
the  lease  of  Lightpool  Mills,  and  all  the  benefit  thereof  for  the 
remainder  of  the  term  ;  and  also  of  and  in  the  house,  warehouses, 
and  hereditaments  in  King  Street,  Cheapside,  London ;  together 
with  the  stock,  furniture,  and  fixtures,  and  every  other  matter  and 
thing  in  and  about  the  same  premises,  and  also  of  and  in  the  lease 
the  Priory  in  Woodchester,  in  the  county  of  Gloucester,  and  the 
coach-houses,  stables,  outbuildings,  gardens,  orchards,  closes,  and 
hereditaments  thereto  adjoining;  and  also  of  and  in  the  lease 
or  an  agreement  for  a  lease  of  a  certain  cottage  &c.,  near  to  the 
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said  Priory,  and  recently  taken  by  the  plaintiflf  of  Thomas  *Lediard,  taylbr 
together  with  all  the  fixtures,  furniture,  household  goods,  plate,  marling. 
linen,  china,  trees,  shrubs,  and  every  property,  matter  or  thing  [  ♦62  ] 
belonging  or  appertaining  thereto,  or  being  in  and  about  the  same, 
and  every  part  thereof,  with  all  the  privileges  and  advantages 
thereto,  according  to  the  terms  of  the  agreement  made  between 
the  said  parties  on  the  18th  day  of  December,  1838.  And  upon 
payment  of  all  such  damages,  sum  and  sums  of  money,  and  of  all 
and  singular  the  costs,  charges,  and  expenses  as  aforesaid ;  I 
do  further  award,  determine,  and  direct,  that  the  said  plaintiff 
shall  on  request,  and  at  the  expense,  costs,  and  charges  of  the 
defendant,  make  and  execute  a  good  and  perfect  release  to  the 
defendant  of  and  from  an  annuity  of  3002.,  agreed  to  be  secured 
by  the  defendant  to  the  plaintiff  for  his  life  by  the  said  agreement, 
but  which  has  not  been  done,  and  also  all  arrears  of  the  said 
annuity,  and  all  claims  and  demands  in  respect  thereof,  so  as 
perfectly  and  effectually  to  extinguish  and  put  an  end  to  the  same, 
and  all  arrears  thereof ;  and  also  a  full  and  effectual  release  of 
and  from  all  other  claims  and  demands  whatsoever  up  to  the  date 
of  the  said  order  of  reference.  And  I  do  further  award,  determine, 
and  direct  that  the  private  ledger  of  and  regarding  the  partnership 
affairs  of  the  said  parties,  produced  before  me  and  now  in  my 
possession,  is  the  property  of,  and  shall  be  delivered  and  belong 
to,  the  defendant  on  his  delivering  over  a  copy  of  such  ledger  now 
in  his  possession  to  the  plaintiff  in  exchange  for  such  original 
ledger.  And  I  do  also  award  and  determine  that  the  plans  or 
drawings  of  certain  machinery  made  by  the  plaintiff  produced 
before  me,  and  now  in  my  possession,  are  and  of  right  belong 
to  him,  the  plaintiff  as  his  own  property,  and  shall  be  delivered  to, 
and  held  by  him  accordingly.  And  I  further  award  and  determine 
that  upon  the  several  subject-matters  in  difference  referred  *and  [  *63  ] 
submitted  to  me,  the  defendant  hath  not  any  legal  or  equitable 
claim  or  demand  whatsoever  upon  or  against  the  plaintiff,  nor  hath 
the  plaintiff  any  other  legal  or  equitable  claim  upon  or  against 
the  defendant,  save  as  appears  by  this  my  award.  And,  lastly,  I 
do  award  and  direct  that  the  defendant  shall,  when  thereunto 
requested  by,  and  at  the  costs  and  charges  of  the  plaintiff,  make 
and  execute  to  him  a  full  and  effectual  release  of  all  claims  and 
demands  whatsoever  up  to  the  date  of  the  said  order  of  reference." 
On  the  19th  December,  1839,  the  fiat,  which  had  been  bespoken 
the  day  before,  was  issued. 
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TAYLbR  Under  this  fiat  the  said  Henry  Shuttleworth  was  adjudged  a 

Marling,     bankrupt  upon  the  before-mentioned  act  of  bankruptcy,  and  the 
defendants  have  been  duly  chosen  assignees  under  it. 

On  the  13th  January,  1840,  the  order  of  Nisi  Prius  was  made  a 
rule  of  Court. 

No  judgment  has  been  signed,  nor  have  the  costs  in  the  action  so 
referred  been  taxed. 

On  the  2nd  February,  1840,  the  said  D.  F.  Tayler  died  intestate. 

Letters  of  administration  have  been  since  duly  granted  to  the 
plaintiff  E.  Tayler. 

On  the  6th  March,  1840,  an  action  was  commenced  by  the  plaintiff 
E,  Tayler  against  the  arbitrator,  to  recover  the  said  sum  of  3,500/. 

The  said  sum  of  3,500/.  being  also  claimed  by  the  defendants,  as 
assignees  of  Henry  Shuttleworth,  the  arbitrator  applied  to  Tindal, 
Ch.  J.,  under  the  Interpleader  Act  (i),  who,  upon  hearing  the 
attorneys  or  agents  on  both  sides,  did  order  that  the  arbitrator  and 
stakeholder,  after  deducting  the  costs  to  which  he  had  been  put,  to 
[  *64  ]  be  taxed  by  the  Master,  should  pay  the  *residue  into  Court,  and 
thereupon  be  discharged ;  such  costs  to  be  ultimately  paid  by  the 
unsuccessful  party ;  and  he  did  further  order,  that  an  issue  should 
be  tried  as  to  the  property  in  the  money;  in  which  issue  the 
plaintiff  in  the  action  was  to  be  plaintiff,  and  the  assignees 
defendants,  unless  the  parties  agreed  to  state  the  facts  in  a  special 
case.  All  questions  as  to  costs  to  be  reserved.  The  money,  after 
being  paid  into  Court,  to  be  invested  in  Exchequer  bills  by  the 
consent  of  the  parties.  The  residue  of  the  said  sum  of  3,500/., 
after  deducting  the  costs  of  the  said  action,  has  been  paid  into 
Court  and  invested  in  pursuance  of  the  said  order. 

There  being  no  facts  in  dispute,  the  plaintiff,  £.  Tayler,  and  the 
defendants,  the  assignees,  have  stated  this  case  accordingly ;  and 
they  agree  that  a  judgment  shall  be  entered  for  the  plaintiff  or 
defendants  immediately  after  the  decision  of  the  Court ;  and  the 
money  invested  paid  as  the  Court  may  think  proper. 

The  questions  for  the  opinion  of  the  Court  are, 

First,  whether  under  the  circumstances  above  stated,  the  plaintiff, 
as  administrator,  is  entitled  to  the  said  sum  of  money  so  awarded 
to  the  said  D.  F.  Tayler  as  aforesaid. 

Secondly,  whether  the  defendants,  as  assignees  of  H.  Shuttle- 
worth,  are  entitled  to  the  said  sum  under  and  by  virtue  of  the  said 
fiat  in  bankruptcy  so  issued  against  H.  Shuttleworth. 

(1)  1  &  2  Will.  IV.  c.  58  [rep.  46  &  47  Vict.  c.  49,  s.  3,  but  see  s.  7]. 
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ChanneUy  Serjt.   (with  whom  was   W,  J.  Alexander)  for  the       Tayleb 
plaintiff :  Maumko. 

Upon  the  deposit  of  the  8,500/.,  Fisher  became  a  stakeholder  as 
well  as  arbitrator.  That  sum  was  received,  not  to  the  use  of  the 
person  by  whom  it  was  placed  in  the  hands  of  the  arbitrator,  but 
to  the  use  of  the  party  who,  by  the  result  of  the  award,  should  be 
declared  to  be  the  pai  ty  entitled  to  it.  The  depositing  of  money 
with  an  arbitrator  for  the  purpose  of  being  ^dealt  with  as  the  [  ^G3  ] 
award  shall  direct,  is  analogous  to  the  payment  of  money  into 
Court  by  the  defendant  in  an  action,  which,  being  a  payment  by 
compulsion  of  law,  cannot  be  recovered  back  by  the  assignees,  upon 
the  bankruptcy  of  the  defendant:  Reynolds  v.  ]Vedd{i).  There, 
the  money  was  paid  into  Court  after  the  act  of  bankruptcy.  Here, 
before  any  act  of  bankruptcy  is  committed.  In  Belcher  v.  Mills  (2), 
which  may,  perhaps,  be  relied  on  for  the  defendant,  the  attorney, 
who  held  the  money,  was  not  a  stakeholder,  and  had  contracted  no 
obligation  to  pay.  In  Ferrall  v.  Alexander  (3),  the  plaintiff  was  not 
interested  in  the  fund  at  the  time  of  the  bankruptcy. 

Manning,  Serjt.  (with  whom  was  JVhateley),  contra  ; 

The  defendants  are  entitled  to  judgment  on  three  grounds  : 
First,  the  original  contract  was,  to  abstain  from  carrying  on  a 
particular  trade  without  limitation  in  point  of  time  or  place.  Upon 
the  view  which  the  Courts  have  taken  of  public  policy,  this  is  a 
contract  in  illegal  restraint  of  trade,  and  is  therefore  void.  The 
different  considerations  upon  which  the  defendant's  promise  is 
founded  are  so  connected,  that  if  one  proves  bad,  the  promise  must 
fail  altogether.  The  original  cause  of  action  failing,  the  order  of 
reference  made  in  the  cause  is  void,  and  the  arbitrator  acts  without 
authority,  and  his  award  is  a  nullity. 

(TiNDAL,  Ch.  J. :  Shuttleworth  would  have  had  no  right  to 
complain  of  a  condition  by  which  he  alone  is  benefited.  The  order 
of  Court  contains  a  submission  of  all  matters  in  difference  between 
the  parties.  The  arbitrator  may  have  founded  his  award  upon  a 
distinct  ground,  which  may  be  perfectly  legal.  The  argument  put 
forward  is,  in  truth,  in  arrest  of  ^judgment  in  the  original  action  ;  [  *66  ] 
bat  it  is  now  too  late  to  move  either  in  arrest  of  judgment,  or  to 
set  aside  the  award. 

(1)  4  Bing.  X.  C.  694 ;  6  Scott,  699;  (2)  5  Tjr.  715 ;  2  Cr.  M.  &  B.  160. 

6  Dowl.  P.  C.  728.  (3)  1  Powl.  P.  C.  132. 
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tayler  Bosanquet,  J. :   Any  objection  to  the  original  contract  should 

marT'ino.     have  been  pleaded.) 

Secondly,  the  arbitrator  and  the  parties  had  notice  of  the  act  of 
bankruptcy  before  the  award  was  made.  In  Tayler  v.  Shuttle- 
worth  (1)  the  fact  of  notice  did  not  appear.  That  deficiency  is  now 
supplied.  By  2  &  S  Vict.  c.  29,  **  contracts,  dealings,  and  trans- 
actions by  and  with  any  bankrupt,  really  and  hand  fide  made  and 
entered  into  before  the  date  and  issuing  of  the  fiat,  shall  be  deemed 
to  be  valid,  notwithstanding  any  prior  act  of  bankruptcy,  provided 
the  person  dealing  with  the  bankrupt  had  not,  at  the  time  of  such 
contract,  dealing,  or  transaction,  notice  of  an  act  of  bankruptcy." 
Here,  the  person  dealing  with  the  bankrupt  had  such  notice.  This 
case  is,  therefore,  not  within  the  protection  of  that  statute,  even 
supposing  awards  to  fall  within  the  description  of  *'  transactions 
with  the  bankrupt." 

Before  the  passing  of  that  statute  it  was  a  question  whether  a 
submission  to  arbitration  was  revoked  by  bankruptcy.  In  Marsh 
V.  Wood,  Lord  Tenterden  said,  that  it  was  not  necessary  in 
that  case  to  decide  whether  bankruptcy  in  general  revokes  the 
submission. 

(TiNDAL,  Gh.  J. :  There  the  fiat  was  before  the  making  of  the 
award.) 

The  case  not  being  within  2  &  3  Vict.  c.  29  the  period  of  the  fiat  is 
not  material.  This  being  a  revocation,  not  by  the  act  of  a  party  to 
the  reference,  but  by  operation  of  law,  is  not  afifected  by  3  &  4 
Will.  IV.  c.  42,  s.  39,  which  takes  away  the  power  of  revoking  a 
submission  to  arbitration. 

(Maule,  J. :  In  Marsh  v.  Wood  (2),  if  the  party,  instead  of  com- 
mitting an  act  of  bankruptcy,  had  sold  the  ships,  the  purchaser 
would  have  had  a  good  title  against  the  assignees ;  because  the 
1  ^67  ]  ^ships  were  not,  as  this  3,500Z.  was,  in  the  hands  of  the  arbitrator. 
Here,  the  money  is  in  the  hands  of  the  arbitrator  as  a  stakeholder ; 
and  an  authority  coupled  with  an  interest  is  not  revocable.  The 
bankrupt  could  not,  by  selling  his  interest  in  the  3,500Z.,  have 
divested  the  money  out  of  the  arbitrator.) 

There  was  at  least  a  contingent  debt  to  the  bankrupt. 

(1)  54  B.  R.  784  (6  Bing.  N.  C.  277;  (2)  9  B.  &  C,  659  ;  4  Man.  &  Ry, 

8  Scott,  5(io).  504, 
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(TiNDAL,  Ch.  J. :  By  disposing  of  the  money  in  the  hands  of  the      taylee 
arbitrator,  the  bankrapt  might  be  selling  the  inchoate  rights  of     marling. 
third  parties.     In  the  case  of  a  wager  upon  a  race,  can  the  bank- 
ruptcy of  one  of  the  parties  give  to  his  assignees  a  right  to  recover 
from  a  stakeholder  a  sum  deposited  with  him  to  abide  the  event  ?) 

Unless  a  submission  be  binding  on  both  parties,  it  binds  neither  : 
Ferrer  v.  Oren  (i).  In  the  case  of  bankruptcy  arising  after  sub- 
mission, the  whole  of  the  bankrupt's  property  is  taken  from  him 
and  vested  in  his  assignees.  The  assignees  and  the  creditors  of  the 
bankrupt  are  clearly  not  bound  by  the  submission.  The  bankruptcy, 
therefore,  creates  such  a  total  change  in  the  position  of  the  parties, 
that  the  submission  becomes  void.  A  submission  after  a  secret  act 
of  bankruptcy  is  void  :  And  reus  v.  Palmer  (2),  Dod<l  v.  Herri  nff  (3) ; 
and  it  is  submitted  that  bankruptcy  occurring  before  the  award, 
puts  an  end  to  the  submission  on  the  part  of  the  bankrupt,  the 
liability  of  whose  person  and  estate  formed  the  consideration  for 
entering  into  the  submission  on  the  part  of  the  plaintiff.  If  the 
submission  become  void  as  to  either  party,  it  is  void  as  to  both : 
Dilley  v.  Polhill  (4),  Ferrer  v.  Oren, 

Thirdly,  the  award  directs,  that  upon  payment  of  the  damages, 
costs,  and  charges  to  the  plaintiff,  certain  property  shall  be  conveyed 
by  him  to  Shuttleworth.  The  payment  of  the  damages  and  costs  is 
made  a  condition  ^precedent  to  the  right  to  demand  a  conveyance.  r  •gs  l 
The  arbitrator  not  having  assessed  any  damages,  no  costs  can  be 
taxed  in  the  cause. 

(TiNDAL,  Ch.  J. :  Upon  a  breach  of  contract  the  plaintiff  is  entitled 
to  nominal  damages.    If  you  pay  all  the  costs  which  can  be  taxed 
it  is  sufficient.    It  is  ungracious  on  your  part  to  complain  that  yo  ' 
have  not  more  costs  to  pay.) 

The  defendants  do  not  complain  that  they  are  not  required  t 
the  costs  of  the  action.    Their  difficulty  is,  that  the  omission^? 
award  the  costs  of  the  action,  deprives  them  of  their  a 

obtaining  the  conveyance  of  property  which,  it  is  eJhT  f     u^ 
arbitrator  considered  they  ought  to  have.     Nominal  d 
a  plaintiff,  under  the  Statute  of  Gloucester,  to  costr^'T'  '''""' 
as  substantial  damages;    but  when  therfi' I'a  «        ^^^^  as  much 

®  '^  ^0  assessment  of 

(1)  31  K.  B.  239  (7  B.  &  C.  427;  1         (3)  1  Ru8«  ^  ^ 
Man.  &  Ry.  222).  }:{  '  ^''^'  *  %•  153, 

(2)  23  B.  B.  267  (4  B.  &  AW.  250).  ^  ^     ^'^'  ^^^' 
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Taylrr      damages  at  all,  no  costs  can  be  awarded  ;  and  the  plaintiff,  by  the 

Marling,     terms  of  the  award,  is  not  bound  to  convey  until  the  costs  are  taxed. 

The  award  is  void  for  uncertainty  :  Seccomhe  v.  Bahb  (i). 

Chaunellj  Serjt.  in  reply,  was  directed  to  confine  himself  to  the 
last  point : 

When  the  case  was  before  the  Court  on  a  former  occasion  the 
same  objection  was  in  substance  taken ;  and  it  was  attempted  to  be 
supported  by  the  case  of  Marten  v.  Burgpy  which,  however,  the 
Court  distinguished  from  the  case  before  them.  The  arbitrator  is 
not  to  enter  a  verdict,  but  he  is  to  settle  the  cause.  The  costs  will 
be  taxed  upon  the  rule  of  Court. 

The  arbitrator  was  also  a  stakeholder.  He  held  the  money 
deposited  with  him  under  an  authority  coupled  with  an  interest. 
His  authority  was  therefore  not  revocable. 

(Maulb,  J. :  If  the  act  of  bankruptcy  operates  as  a  revocation  of 
the  authority,  it  is  a  revocation  by  the  act  of  the  bankrupt.) 

[  •69  ]  But  even  in  an  ordinary  case  of  submission  ♦to  arbitration,  it  is 
settled  that  the  bankruptcy  of  one  of  the  parties  is  no  revocation  of 
the  submission  :  Andrews  v.  Palmer  (2),  Haswell  v.  Thorogood  (3). 

TiNDAL,  Ch.  J. : 

It  seems  to  me  that,  without  reference  to  the  two  cases  which 
have  been  last  cited,  the  arbitrator  in  the  present  case  stood  in 
such  a  peculiar  situation,  that  the  bankruptcy  of  one  of  the  parties 
could  not  operate  as  a  revocation  of  his  authority.  Fisher  was  not 
simply  an  arbitrator  ;  he  was  a  depositary  and  stakeholder.  Instead 
of  being  benefited,  Taylor  would  have  been  placed  in  a  worse 
situation  by  the  depositing  of  the  3,500/.,  if  the  authority  of  Fisher 
had  been  revoked  by  the  bankruptcy.  I  think  that,  with  respect  to 
this  sum,  Fisher  had  not  merely  authority  to  decide  the  dispute 
between  the  parties  to  the  submission,  but  that  he  had  an  authority 
coupled  with  an  interest  (4), 

BOSANQUBT,  J. : 

I  am  of  the  same  opinion.     The  3,500/.  was  paid  to  Fisher  as  a 
stakeholder ;  and,  as  arbitrator  and  stakeholder,  he  had  an  authorit3' 

(1)  6  M.  &  W.  129.  (4)  And  see  Bromley  v.  HfJfand.  6 

('i)  23  R.  R.  267  (4  B.  &  Aid.  250).        R.  R.  58  (7  Ves.  3,  28). 
(3)  7  B.  &  C.  705. 
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coupled  with  an  interest.     Besides  which,  Andrews  v.  Palmer  seems      Tatlbr 
to  me  to  be  an  authority  for  holding  that  bankruptcy  is  no  revocation     mabling. 
of  a  submission  by  order  of  Nisi  Prius. 

COLTMAM,  J. : 

No  interest  would  pass  to  the  assignees  beyond  the  interest  which 
Shuttleworth  had  at  the  time  of  the  bankruptcy.  Shuttleworth's 
interest  was — the  possibility  of  becoming  entitled  to  the  sum  by  an 
award  made  in  his  favour.  Until  the  making  of  an  award  the 
3,500/.  was  to  remain  in  the  hands  of  Fisher,  who  was  bound  to 
proceed  to  determine  to  which  party  the  fund  *belonged.  It  is  not  [  ♦To  ] 
necessary  to  decide  whether  bankruptcy  is  or  is  not,  under  ordinary 
circumstances,  a  revocation  of  a  submission  to  arbitration.  I  find 
110  authority  which  says  that  it  shall  have  that  effect ;  and  there 
are  some  cases  in  which  the  contrary  seems  to  have  been  held. 
Upon  that  point,  however,  I  express  np  opinion,  it  being  sufficient 
for  the  decision  of  the  present  case  that  the  3,5002.  having  been 
deposited  with  Fisher  for  a  specific  purpose,  the  assignees  would 
not  be  entitled  to  receive  it  until  the  arbitrator  had  decided  m  favour 
of  the  bankrupt's  claim. 


Maulb,  J. : 

I  am  of  opinion  that  there  has  been  here  no  revocation.  As  soon 
as  the  3,500/.  was  received  by  Fisher,  it  ceased  to  be  the  money  of 
the  bankrupt  (i).  It  may  be  considered  as  a  deposit  made  by  both 
parties ;  for  though  the  plaintiff  did  not  absolutely  place  money 
in  the  hands  of  Fisher,  he  gave  a  valuable  consideration  for  the 
3,500/.  being  so  deposited  in  relinquishing  his  right  to  take  out 
execution  on  the  warrant  of  attorney.  Each  party  had  an  interest 
in  the  fund,  dependent  upon  the  contingencies  of  an  award  being 
made  wholly  or  partially  in  his  favour.  Such  contingent  interest 
was  all  that  Shuttleworth  ^ad  in  this  fund  at  the  time  of  his 
bankruptcy,  and  that  interest  only  passed  to  his  assignees. 

Judgment  for  the  pUiintif, 


(1)  It  would  seem,  that  indepen- 
dently of  the  special  circumstances 
attending  the  deposit,  the  property  of 
Shuttleworth  in  the  3,500/.  would  be 
destroyed  upon  the  sum  being  placed 
in  the  hands  of  Fisher  for  any  purpose, 
unless  the  money  were  in  sealed  bags, 
or  the  like.    Upon  what  is  called  a 


deposit  of  money,  even  when  made 
generally,  the  property  in  the  coin, 
&.C.  delivered  vests  in  the  so-called 
depositary,  who  thereby  contracts  a 
debt,  or  forms  some  other  engagement 
with  the  so-called  depositor,  according 
to  the  teims  under  which  the  so-called 
deposit  is  made. 
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i»io.  DOE  D.  CAPE  r.  WALKER. 

««Ll  (2  Man.  &  G.  113—133;  S.  C.  2  Scott,  N.  R.  317.) 

1-  ^'  J  A.  by  his  will,  after  bequeathing  certain  pecuniary  legacies  to  C.  and  D.. 

bis  son  and  daughter  by  a  second  marriage,  and  100/.  to  his  granddaughter 
£.,  declared.  "  But  if  it  should  happen  that  my  son  B.  should  marry  and 
have  heirs  of  his  own,  then  my  will  is,  that  my  executors  shall  pay  unto  £. 
the  further  sum  of  100/.  in  addition  to  the  100/.  before  bequeathed  to  her. 
to  be  paid  within  twelve  months  after  the  birth  of  B.'s  first  child."  And 
after  giving  certain  specific  legacies  to  C.  and  D.,  he  proceeded  as  followss : 
**  In  case  it  should  happen  that  B.  (A.'s  eldest  son  and  heir-at-law),  should 
depart  this  life  and  having  no  heirs  lawfully  begotten,  and  that  my  freehold 
tenement  situate,  &c.  should  fall  by  descent  unto  £.,  and  she  inherit  and 
possess  the  same ;  then  my  will  is,  that  £.  shall  pay  out  of  my  said  freehold 
tenement  the  sum  of  400/.,  viz.  200/.  to  C,  and  200/.  to  D.,  the  same  to  be 
paid  within  twelve  months  after  £.  comes  into  possession  of  the  said 
estate :  '*  adding  a  power  of  entry  and  sale  in  cane  of  non-payment  of 
the  400/. 

Held,  first,  that  the  words  **  in  case  it  should  happen  that  my  son  B. 
should  depart  this  life  and  having  no  heirs  lawfully  begotten,  and  that 
my  freehold  tenement  should  fall  by  descent  unto  K,"  contemplated  an 
indefinite  failure  of  issue  from  which  an  estate  tail  in  B.  might  be  implied. 

But  held,  secondly,  that  the  will  contained  no  devise  over  to  £.  express 
or  to  be  implied,  so  as  to  cut  down  the  estate  taken  by  B.  the  heir-at-law 
to  an  estate  tail  with  remainder  to  £.  in  fee,  though  there  were  strong 
grounds  for  conjecturing  that  the  testator  intended  £.  to  succeed  to  the 
estate  in  case  his  heir  B.  should  die  without  issue. 

In  order  to  cut  down  interest  of  B.  the  heir  to  an  estate  tail,  an  express 
devise  over  is  unnecessary,  if  the  intention  of  the  testator  that  the  estate 
should  go  over  in  c^ise  B.  the  heir  died  without  issue,  is  clearly  manifested 
by  the  will. 

Ejectment,  on  the  joint  demise  of  the  three  lessors  to  the 
plaintiff,  to  recover  a  freehold  messuage,  tenements,  and  lands  at 
Ireby,  in  the  parish  of  Ireby,  in  the  county  of  Cumberland,  in  the 
possession  of  the  defendant. 

Pursuant  to  the  provisions  of  the  3  &  4  Will.  IV.  c.  42,  s.  25, 
the  following  case  was,  by  a  Judge*s  order,  stated  for  the  opinion 
of  ihe  Court  (1) : 

The  premises  sought  to  be  recovered  in  this  ejectment  were 

formerly  the  property  of  Thomas  Walker  of  Ireby  Low,  who  dieil 

seised  thereof  in  the  year  of  our  Lord  1813,  having  first  made 

[  *114  ]      his  will,  bearing  date  on  *the  22nd  day  of  July,  1809,  and  duly 

executed  and  attested  to  pass  real  estate,  which  will  is  as  follows : 

"  In  the  name  of  God,  Amen.  I  Thomas  Walker  of  Ireby  Low, 
in  the  parish  of  Ireby,  in  the  county  of  Cumberland,  yeoman, 
being  advanced  in  years,  but  of  sound  and  disposing  mind,  memory, 
and  understanding,  and  considering  the  uncertainty  of  this  mortal 

(1)  See  now  R.  S.  C.  Ord.  XXXI Y.  r.  1.— A.  0. 
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life,  make  and  publish  this  my  last  will  and  testament  in  manner       Dob  d. 
following,  that  is  to  say.     First,  I  order  and  direct  that  all  my  r. 

just  debts  and  funeral  expenses  shall  be  paid  by  my  executors  Walkbr. 
hereinafter  named,  as  soon  as  conveniently  may  be  after  my 
decease.  I  give,  devise,  and  bequeath  unto  my  daughter  Grace 
Walker  800{.  of  lawful  money ;  I  give,  devise,  and  bequeath  unto 
my  son  Jonathan  Walker  the  sum  of  2502.  of  lawful  money ;  I  also 
give,  devise,  and  bequeath  unto  my  granddaughter  Mary  Walker 
the  sum  of  lOOZ.  of  lawful  money.  The  above  legacies  to  be  paid 
by  my  executors  twelve  months  after  my  decease.  But  if  it  should 
happen  that  my  son  William  Walker  should  marry  or  contract 
matrimony  and  have  heirs  of  his  own,  then  I  order  and  direct, 
and  my  will  is,  that  my  executors  shall  pay  or  cause  to  be  paid 
unto  my  granddaughter  Mary  Walker,  the  further  sum  of  1001.  of 
lawful  money  more,  in  addition  to  the  100/.  before  bequeathed  unto 
her,  to  be  paid  within  twelve  months  after  the  birth  of  my  son 
William's  first  child.  I  give,  devise,  and  bequeath  unto  my  son 
Jonathan  Walker,  and  my  daughter  Grace  Walker,  jointly  and 
equally,  share  and  share  alike,  all  my  shares,  interest,  title,  and 
property  arising,  or  that  may  arise  out  of  the  ship  called  or  known 
by  the  name  of  the  BeU,  Captain  Carlisle  master,  sailing  out  of 
the  port  of  Workington,  or  some  other  British  port  adjoining.  I 
give,  devise,  and  bequeath  unto  my  daughter  Grace  Walker,  all  my 
household  furniture,  such  as  beds,  chairs,  tables,  clocks,  and  all 
and  every  other  part  called  and  known  by  the  name  of  household 
furniture  that  is  within  my  house  or  may  be  *contained  within  [  *115  ] 
my  dwelling-house  at  the  time  of  my  decease.  In  case  it  should 
happen  that  my  son  William  Walker  should  depart  this  life  and 
having  no  heirs  lawfully  begotten,  and  that  my  freehold  messuage 
and  tenement  situate  at  Ireby  Low,  and  which  I  now  live  upon, 
should  fall  by  descent  unto  my  granddaughter  Mary  Walker,  and 
she  inherit  and  possess  the  same,  then  I  order  and  direct,  and  my 
will  is,  that  my  granddaughter  Mary  Walker  shall  pay  or  cause  to 
be  paid  out  of  my  freehold  messuage  and  tenement  situate  at  Ireby 
Low  aforesaid,  the  sum  of  400Z.  of  lawful  money,  viz.,  200i.  to  my 
son  Jonathan  Walker,  and  200/.  unto  my  daughter  Grace  Walker, 
the  same  to  be  paid  within  twelve  months  after  she,  my  grand- 
daughter Mary  Walker,  comes  into  possession  of  the  said  estate : 
in  case  it  should  happen  the  400/.,  or  any  part,  should  be  in  arrear 
and  not  paid  up  at  the  above  stated  time,  then  it  may  be  lawful 
for  my  son  and  daughter,  Jonathan  and  Grace  Walker,  to  re-enter 
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and  take  into  possession  all  my  freehold  messuage  and  tenement, 
and  sell  the  whole,  or  any  part.,  in  public  sale  or  sales,  and  continue 
to  dispose  of  the  same  till  all  arrears  and  costs  be  paid  up.  And 
lastly,  all  the  rest  and  residue  of  my  goods  and  chattels,  stock, 
and  crop,  standing  and  growing,  and  personal  estates  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  soever,  I  give  unto 
my  said  sons  William  and  Jonathan  Walker ;  and  I  hereby  make 
and  ordain  my  sons  William  and  Jonathan  Walker  sole  and  joint 
executors  of  this  my  last  will  and  testament/* 

William  Walker,  the  eldest  son  of  the  testator,  Thomas  Walker, 
survived  his  father,  and  enjoyed  the  said  freehold  messuage  and 
tenement  situate  at  Ireby  Low,  on  which  his  father  was  living  at 
the  date  of  his  will,  (and  which  are  the  premises  sought  to  be 
recovered  in  this  ejectment,)  and  died  in  February,  1836,  unmarried 
and  without  issue,  and  without  having  levied  any  fine  or  suffered 
any  recovery,  and  devised  the  said  premises  by  *his  will  to  his 
nephew  Thomas  Walker,  the  now  defendant.  The  said  Mary 
Walker,  the  granddaughter  of  the  testator  Thomas  Walker,  died 
in  the  year  1825,  leaving  three  daughters  (the  lessors  of  the 
plaintiff)  her  surviving.  The  lessors  of  the  plaintiff  are  joint 
heirs*at-law  of  Thomas  Walker,  the  testator;  as  appears  by  the 
following  pedigree : 


Thomas  Wat.kkr, 
the  testator. 

1 

Williiim  Wtdker, 

(lied  February,  1836 

without  issue. 

(   Isaac  Walker, 
,                 died  before  his 

father. 

1 

Jonathan 
son  by  a  se 

Walker, 
>cond  wile. 

Mary  Walker, 
married  Joseph  Cape, 
and  died  1825.- 

Thomas  Walker, 
the  defendant. 

1 

Grace, 
of  the  1 

Ann, 
Lessors 

Judith, 
1  plaintiff. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  lessors 
of  the  plaintiff  are  entitled  to  recover  (i). 


(1)  Points  marked  for  argument  on 
the  part  of  the  lessors  of  the  plaintiff. 
That  by  the  will  of  Thomas  Walker, 
William  Walker  took  only  an  estate 
tail,  with  remainder  to  the  te}<t«itor'8 
granddaughter  Mary  Walker,   after* 


wai-ds  Mary  Cape,  in  fee ;  or  that  there 
was  an  executory  devise  to  the  grand- 
daughter, in  the  event  of  the  testators 
son  dying  without  issue  of  his  body 
living  at  his  decease. 

For  the  defendant. — ^That  ^Viibajn 
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The  case  was  first  argued  in  Hilary  Term  last,  before  Bosan-        Doe  d. 

C^X  PR 

quet,  J.,  Erskine,  J.,  and  Maule,  J. ;  and  again  in  Trinity  Term,  \,. 

before  Tindal,  Ch.  J.,  and  Bosanquet,  Erskine,  and  Maule,  JJ.  Walkkr. 

Hodgson^  for  the  lessors  of  the  plaintiff:  [  117  ] 

Under  this  will  the  testator's  granddaughter  took  an  estate  in  fee, 
either  in  remainder  after  an  estate  tail  in  William  Walker  the  eldest 
son,  or  by  way  of  executory  devise,  in  the  event  of  William  dying 
without  issue  living  at  his  decease.     Although  the  case  is  not  free 
from  difficulty,  enough  appears  on  the  face  of  the  will  to  satisfy  the 
Court  that  the  testator  intended  his  granddaughter  to  take  in  one 
or  other  of  these  ways.    It  is  clear,  that  he  contemplated  her 
becoming  the  owner  of  the  estate  at  some  future  period;  for  he 
directs  her,  when  that  shall  happen,  to  pay  400Z.  to  the  children  of 
the  second  marriage.    It  may  be  admitted,  that  the  construction 
now  contended  for  is  a  remote  construction,  and  arises  chiefly  by 
implication ;  but  the  Courts  have  always  shown  a  desire  to  effectuate 
a  testator's  intention ;  and  whether  that  is  to  be  gathered  from 
express  words,  or  is  to  be  implied,  makes  no  difference,  so  long 
as  the  intention  can  be  ascertained.    In  Doe  d.  Hickman  v.  Hasle- 
wood  (1),  where  a  testator,  after  bequeathing  his  personal  estate  to 
his  wife,  proceeded  as  follows :  *^  and  I  do  likewise  make  my  wife, 
the  said  A.  H.,  full  and  sole  executrix  of  the  freehold  house  situate, 
&c.,"  it  was  held  that  the  wife  took  a  fee  in  the  house.    Lord 
Dbnman,  Ch.  J.,  in  delivering  the  judgment  says,  *'  For  what  pur- 
pose, then,  can  we  suppose  that  the  house  was  introduced  into  the 
will  at  all  ?    Why  was  it  mentioned  in  immediate  connection  with 
property  most  certainly  disposed  of,  if  he  meant  to  die  intestate 
with  respect  to  it  ?    We  can  discover  no  other  probable  or  reason- 
able supposition,  but  that  the  house  was  introduced  into  the  will 
with  the  intention  of  disposing  of  it ;  and  if  so,  there  is  no  other 
conclusion  possible,  but  that  he  meant  the  disposition  to  be  in 
favour  of  his  wife.    We  are  aware  of  no  authority  (and  none  such 
has  been  suggested)  which  affects  to  impose  *a  limit  beyond  which       [  *ii8  ] 
the  Courts  shall  not  proceed  in  their  favourable  construction  of 
wills,  to  carry  into  effect  the  intention  of  a  testator  ''  (2).     So  here, 
if  this  testator  meant  to  die  intestate  with  respect  to  this  estate, 
for  what  purpose  did  he  introduce  his  granddaughter's  name  into 

Walker  Iiad  a  devisable  estate  in  the         (1)  45  B.  B.  445  (6  Ad.  &  El.  167; 

premises,  and  that  they  passed  to  the      1  N.  &  P.  352). 

defendant  under  his  will.  (2)  Kt  vide  2  Man.  &  G.  17  {d). 

B.B. — VOL.  Lvin.  25 
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Dob  d.       those  parts  of  his  will  where  the  estate  is  mentioned  ?     Xewton  t. 

^^^^        Banuirdine  (i)  closely  resembles  the  present  case.    There,  in  debt 

walkbb.     Iqy  arrears  of  rent,  the  defendant  pleaded  that  one  GoBham  was 

seised  and  had  issue  Thomas,  Richard,  and  Gilbert.    Thomas  died, 

his  wife  ensient :  the  father  devised,  "  to  the  child  my  son  Thomas's 

wife  now  goeth  withall,  twenty  nobles  yearly,  to  be  paid  to  the  use 

of  the  child  for  twenty  years,  and  if  my  son  Richard  die  before  he 

hath  any  issue  of  his  body,  so  that  my  land  do  descend  to  Gilbert 

before  he  come  to  twenty-one  years  of  age,  then  mine  execators 

shall  occupy  it  until  Gilbert  be  twenty-one  years  of  age."      The 

father  died :  Richard  entered :  a  daughter  was  bom,  who  took  to 

husband   Newton,  the  plaintiff  in  that  action,  who  entered   and 

leased  to  the  defendant,  rendering  the  rent;  and  the  defendant 

further  said,  that  before  the  day  of  payment,  Richard  re-entered 

and  ousted  him  by  title  ;  wherefore  he  prayed  judgment  if  he  ought 

to  be  charged  with  the  rent.    The  plaintiff  demurred  to  this  plea ; 

and  after  several  arguments  it  was  adjudged  against  the  plaintiff; 

because  Richard,  by  implication  of  the  will,  had  an  estate  tail,  as 

well  by  the  words,  ''if  he  die  before  he  hath  issue,"  as  if  they  had 

been  ''if  he  die  without  issue,"  and  therefore  the  entry  of  Richard 

was  a  lawful  eviction  of  the  term,  and  destroyed  the  rent.     In 

Cogens  case  (2)  the  facts  are  so  similar,  that  it  is  probably  the  same 

case  with  a  variation  only  in  the  names.     In  TUl^  v.  CoUif€r{z\ 

one  Raven,  having  issue  three  daughters,  devised  to  his  wife  all  his 

[  *ii9  ]      freehold  *until  his  heir  came  to  twenty-one,  paying  to  the  heir  10s. 

during  the  term,  and  to  the  rest,  after  fifteen  years  old,  20«.  apiece. 

and  the  heir  to  pay  to  A.  and  E.,  daughters,  lOOL  apiece,  4(X.  at  the 

decease  of  the  wife,  &c.,  "  and  if  S.  my  heir  die  without  heir  before 

twenty- one,  that  the  lands  descend  and  fall  to  A.,  then  A.  to  pay  to 

E.,"  c^c.     Halb,  Gh.  J. :  "  The  testator  was  mistaken  in  his  intent 

that  the  eldest  daughter  was  his  heir,  but  intended  his  land  should 

go  according  to  that  mistake ;  also  she  that  is  called  heir  is  to  pay 

the  portions  to  the  younger,  and  no  provision  made  for  the  elder 

daughter.  .  .  .  Albeit  there  is  no  express  devise  to  S.y  yet  she 

being  (named)  his  heir,  this  is  sufficient  to  exclude  the  rest,  and 

to  make  her  sole  heir."     So  here,  when  this  testator  speaks  of  his 

granddaughter  succeeding  to  the  property  on  the  death  of  William, 

he  must  be  understood  as  intending  to  exclude  any  power  in 

William  to  alienate  it  so  as  to  prevent  it  falling  to  the  grand* 

(1)  F.  Moore,  127.  (3)  3  Keb.  588. 

(2)  Owen,  29. 
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daughter.    In  Taylor  v.  Webb  (i)  a  devise  in  these  words,  "  I  do       Dob  d. 

Cape 

make  my  cozen  Giles  Bridges  my  solle  ayeare  and  my  yexecutor/'  ,.. 

was  held  to  give  the  devisee  a  fee.     It  was  there  said,  by  Rolle,      walkrii. 
Ch.  J.,  **  To  make  a  construction  of  a  will  where  the  intent  of  the 
testator  cannot   be   known,   is  intentio  cteca  et  sicca:  but  here, 
although  the  words  of  the  will  be  not  proper,  yet  we  may  collect 
the  testator's  meaning  to  be,  by  making  of  the  party  his  heir,  that 
he  should  have  his  lands,  and  it  is  all  one  as  if  he  had  said,  heir 
of  his  lands ;  and,  here,  he  not  only  makes  him  his  heir,  but  his 
executor  also,  and,  therefore,  if  he  shall  not  have  his  lands,  the 
word  heir  is  merely  nugatory  and  to  no  purpose ;  for,  by  being 
executor  only,  he  shall  have   the  goods;  and,  as  it  hath   been 
observed,  he  is  in  this  case  lueres  /actus,  though  not  natns.''     And, 
*by  Jerman,  J.,  **The  word  *  heir'  implies  two  things:  first,  that       [♦120  j 
he  shall  have  the  lands  ;  secondly,  that  he  shall  have  them  in  fee- 
simple."    These  cases  show  how  the  testator's  intention  can  be 
effectuated ;  and  that  is  to  be  accomplished  by  holding  that  William 
took  an  estate  tail.     Another  authority  is  to  be  found  in  Walter  v. 
Drew  (2),  where,  upon  a  devise,  that  if  William,  the  eldest  son  of 
the  testator,  should  happen  to  die  without  issue,  then,  and  not 
otherwise,  after  William's  death,  the  estate  was  to  go  over  to  his 
son  Bichard  and  his  heirs ;  it  was  held,  that  William  took  an  estate 
tail  by  implication.     So,  in  Goodright  d.  Goodrkhie  v.  Goodridge  (3), 
the  testator,  having  devised  his  lands  to  his  wife  for  life,  proceeded, 
'*  if  my  son  B.  (who  was  the  eldest),  happen  to  die  without  heirs, 
then  my  son  J.  shall  enjoy  my  lands  ;  "  it  was  held  that  B.  took  an 
estate  tail ;  and  that  on  his  death  without  issue,  and  without  having 
barred  the  estate  tail,  J.  was  entitled  to  recover  the  lands  from  B.'s 
devisee.     In  Doe  d.  Jones  v.  Owens  (4),  where  the  testator  devised 
to  his  wife  his  real  estate  for  life,  and  then  to  be  relinquished  to  his 
son  B.  J.  at  her  decease ;  and  his  will  and  mind  were,  that  if  his 
son  B.  J.  should  die  without  issue,  his  real  estate  should  go  equally 
between  his  daughters  M.  and  S.  for  the  life  of  M.,  and  at  her  death 
the  testator  bequeathed  the  whole  of  his  real  estate  to  S.  and  her 
heirs :  it  was  held  that  B.  J.  took  an  estate  tail  with  remainder  to 
M.  and  8.     The  argument  on  the  other  side  will  be,  that  the  heir 
is  not  to  be  disinherited,  except  by  express  words  or  by  necessary 
implication,  according  to  the  doctrine  laid  down  in  Gardiner  v. 

(1)  Styles,  :J01, 307,  319 ;  ,S.  (\  nom.  (3)  Willes,  369  ;  7  Mod.  453. 
Marrtii  v.  *S7»/,  2  Sid.  75.                                  (4)  35  R.  R.  315  (1  B.  &  Ad.  318). 

(2)  Comyns,  372. 

25—2 
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Doe  d.        Sheldon  (l) .      But  in  GoiKlrujht  d.  Goodridiie  v.  Goodrid^/e  (a),  Willes, 
f.  Ch.  J.,  expresses  *his  opinion,  that  the  rule  laid  down  in  that  case 

Walker,  ^j^  favour  of  an  heir  is  carried  too  far.  And  see  Moone  d.  Faage  v. 
Heasemani's).  It  is  submitted,  however,  that  the  inference  to  be 
drawn  from  the  language  used  here  amounts  to  a  necessary  implica- 
tion. It  may  be  said,  that  in  order  to  support  the  construction  now 
contended  for,  that  a  double  implication  will  be  requisite,  but  that 
is  a  fallacy ;  for  the  only  implication  is  the  devise  to  the  grand- 
daughter, of  which  the  cutting  down  of  William's  estate  to  an  estate 
tail  is  but  the  necessary  consequence.  The  doctrine  of  implication 
has  been  carried  very  far  in  two  modern  cases.  In  Tenny  d.  Agar 
V.  Agar  (4) ,  under  a  devise  of  lands  to  the  testator's  son  and  his 
heirs  for  ever,  as  to  part  of  the  lands,  upon  condition  that  he  should 
pay  to  the  testator's  daughter  12Z.  a  year  till  she  came  of  age,  and 
then  pay  her  800Z.,  and  in  default  of  payment,  that  she  should 
enter  upon  and  enjoy  the  said  part  to  her  and  her  heirs  for  ever, 
and  in  case  his  son  and  daughter  both  die  without  leaving  any  child 
or  issue,  the  testator  devised  the  reversion  and  inheritance  of  all 
the  lands  to  another  ;  it  was  held  that  the  devise  over  was  not  an 
executory  devise,  but  a  remainder  limited  after  successive  estates 
tail  of  the  son,  and  also  of  the  daughter,  by  implication.  So  in 
Romilly  v.  James  (5),  a  devise  to  H.  S.,  my  brother's  son,  to  hold  to 
him  and  his  heirs,  and  in  case  my  brother  and  his  son  should 
happen  to  die,  having  no  issue  of  either  of  their  bodies,  then  to 
J.  G.  and  his  heirs ;  was  held  to  be,  not  a  defeasible  fee  simple  in 
H.  S.,  the  son,  with  an  executory  devise  over,  but  an  estate  tail. 
These  two  cases  last  cit^d  go  much  further  than  is  necessary  to  be 
[  ♦122  J  contended  for  here.  Apart  from  *authorities,  the  language  of  the 
will  clearly  shows  that  the  testator  intended,  in  the  event  of  his  son 
William  dying  without  issue,  that  the  granddaughter  should  take 
the  estate.  She  is  charged  with  the  payment  of  the  4(XM. ;  and 
how  is  she  to  pay  that  charge  if  she  is  not  to  have  the  estate  ?  The 
charge  of  itself  would  give  her  the  fee;  but  besides  that,  the 
testator's  intention  is  further  indicated  by  the  power  subsequently 
given  to  the  children  of  the  second  marriage,  to  enter  and  sell  if 
the  400Z.  is  not  paid,  who,  if  this  construction  be  not  adopted,  will 
lose  the  benefit  of  that  bequest. 

(1)  Vaughan,  259.  N.  &  M.  287,  393. 

(2)  Willes,  372.  (4)  12  East,  253. 

(3)  Willes,   138.       And  as  to  this  (5)  6  Taunt.  263;  1  Marsh.  600. 
point,    see  4  Man.  &  By.  11  {(f);   o 
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Secondly,  a  different  interpretation  is  given  to  the  words  "  having  "        Dob  d. 
and  **  leaving"  children  ;  and  in  this  case,  if  the  words  '*  having  'r. 

no  heirs  lawfully  begotten,"  are  to  be  considered  as  applying  to  the  vvalker. 
period  of  William's  decease,  then  the  devise  to  the  granddaughter 
must  be  held  to  be  an  executory  devise.  But  the  cases  cited  show, 
that  where  a  devise  can  take  effect  as  a  remainder,  it  is  to  be 
so  construed.  However,  the  words  "having  no  heirs  lawfully 
begotten,"  may,  without  much  force,  be  held  to  mean,  if  William 
should  die  without  having  had  a  child  born  to  him ;  and  the  Court 
may  so  decide,  if  they  think  that  the  better  construction. 

Coote,  for  the  defendant : 

It  is  submitted  that  the  testator's  will  contains  no  devise  of  the 
estate  in  question,  but  that  William,  the  eldest  son,  took  it  by 
descent  as  heir,  charged  in  a  certain  event  with  the  payment  of 
400/.  to  the  children  of  the  second  marriage.    Looking  at  the  case 
in  this  point  of  view,  will  remove  all  difficulties,  and  will  fully 
effectuate  the  testator's  intention  with  respect  to  the  whole  of  his 
family.    At  first  it  may  be  doubted  whether  the  charge  of  400/. 
could  be  maintained,  were  the  Court  to  hold  that  there  was  no 
devise  of  the  estate ;  but,  on  consideration,  it  will  be  found  that 
this  doubt  is  ^without  any  real  foundation.     Charging  an  estate       [  *123  ] 
devised  to  the  heir-at-law  with   money  to  be  paid   to  younger 
children,  is  not  such  an  alteration  of  the  estate  as  will  make  the 
heir  take  by  purchase.    For  instance,  in  Hat/nsicorth  v.  Pretty  (i), 
where  P.,  seised  of  lands  in  fee,  and  having  issue  K.,  8.,  J.,  and 
M.  sons,  and  N.  a  daughter,  devised  to  8.,  J.,  M.,  and  N.  20/.,  to 
be  paid  to  them  when  they  attained  to  the  age  of  twenty-one  years; 
and  devised  all  his  lands  to  R.,  his  eldest  son,  to  hold  to  him  and 
his  heirs,  upon  condition  he  should  pay  to  his  other  children  the 
said  sums  appointed  unto  them,  according  to  the  intent  of  his  will ; 
and  if  he  refused  payment  of  any  of  the  said  sum  or  sums  of  money, 
that  then  neither  he  nor  his  heirs  should  have  or  enjoy  the  said 
lands,  any  devise,  title,  descent,  or  interest,  to  the  contrary  not- 
withstanding ;  but  that  the  said  sons  and  daughters  should  have  it 
to  them  and  their  heirs ;  it  was  held,  that  the  first  devise  to  the 
son  and  his  heirs  in  fee,  being  no  more  than  what  the  law  gave, 
was  void  (2).     The  question  then  arose  as  to  what  security  the 
younger  children  had  for  their  portions ;  and  the  case  was  again 

(I)  Cro.  Eliz.  833,  919;  F.  Moore,  (2)  .SVcv«,  since  1  Vict.  c.  26. 

(M4. 
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DoEii.       argued  on  that  point  (i),  when  it  was  held  to  be  a  devise  to  the 

Capf 

,..  '        younger  children,  on  default  of  payment  of  their  portions  by  the 
Walkeu.      eldest  son.     That  case  will  authorise  the  Court  to  say  here,  that  by 
the  power  given  to  the  children  of  the  second  marriage  to  enter 
and  sell  in  default  of  payment  of  the  400/.,  the  estate  was  devised 
to  them  in  the  event  of  such  default.     It  may  be  admitted  to  be 
settled  by  the  cases  cited,  that  an  express  devise  over  on  the  failure 
of  the  issue  of  the  heir  to  whom  no  estate  is  given  by  the  will,  cuts 
down  his  interest  to  an  estate  tail.     But  here,  the  devise  over, 
instead  of  being  express,  is  attempted  to  be  raised  by  implication. 
[  *124  ]       Although  the  doctrine  laid  down  in  *favour  of  the  heir  in  Gardiner 
V.  Sheldon  (2)  has  been  in  some  degree  modified,  that  case  is  still  a 
leading  authority ;  and,  as  against  the  heir,  the  implication  must 
be  so  strong  as  clearly  to  satisfy  the  Court  that  such  was  the 
intention  of  the  testator.     In  Aspiual  v.  Petvin  (3),  Leach,  Y.-C. 
said,  *'It  has  been  argued,  that  it  is  now  to  be  considered  as  the 
rule  of  construction,  that  if  an  estate  be  given,  not  to  the  heir,  but 
to  a  stranger  after  the  death  of  A.,  A.  takes  by  implication.     I 
cannot  allow  such  a  proposition  to  pass  without  entering  my  protest 
against  it.     I  am  not  aware  there  is  any  authority  to  support  it. 
If  a  testator  gives  to  his  heii'  after  the  death  of  A.,  he  plainly 
means  that  his  heir  should  not  take  during  the  life  of  A.;  and 
having  named  no  other  person  to  take  during  the  life  of  A.,  it 
is  necessarily  to  be  implied  that  he  means  A.  to  take  during  his 
own  life.     But  if  the  testator  gives  to  a  stranger  after  the  death  of 
A.,  it  does  not  plainly  and  necessarily  appear  from  thence  that  he 
means  that  his  heir  should  not  take  during  the  life  of  A. ;  and  it  is 
against  the  first  principles  of  construction  to  disinherit  an  heir  by 
conjecture."     Xeivton   v.   Barnnrdine   and   Cosen's   case   are  dis- 
tinguishable from  the  present.     There,  in  order  to  give  any  effect 
to   the   will,  the   Court  were  obliged  to  hold  that  Richard,  the 
testator's  second  son,  took  an  estate  tail.     In  Tillji  v.  Cnlhier  the 
testator  manifestly  intended  to  make  the  eldest  daughter  his  heir. 
In  Doe  d.  Hickman  v.  Ilaslewood,  the  Court  said  that  no  other 
conclusion  was  possible  but  that  the  testator  meant  the  disposition 
to  be  in  favour  of  his  wife.     Tennif  d.  Atjar  v.  At/ar,  and  Romilb/ 
V.  James,  have   been   cited  as  tending  to  shake  the   doctrine  in 
Gardiner  v.  Sheldon.     In  the  former  case,  however,  the  son  had 

m 

[  ♦125  J       suffered  a  recovery,  and  it  was  therefore  rather  for  his  ^advantage 

(1)  (10.  Eliz.  919.  ;3)  24  B.  R.  222  (I  Sim.  &  St.  544). 

(2)  Vaughan,  2d9. 
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to  say  that  b^  took  an  estate  tail ;  and  in  the  latter  case  there  was       dob  d. 

J  Cape 

an  express  devise  over.  ^^ 

The  testator  undoubtedly  contemplated  providing  for  all  his     walker. 
family;  but  it  would  appear  that  the  granddaughter  was  not  so 
great  a  favourite  with  him  as  the  rest ;  for,  in  the  first  instance,  he 
only  leaves  her  100/.,  and  an  additional  1001.  afterwards. 

Here  it  is  submitted  that  no  devise  can  be  implied ;  but  if  the 
Court  think  that  there  is  a  devise,  then  it  is  a  gift  of  the  estate  to 
William  in  fee,  with  an  executory  devise  over  to  the  granddaughter, 
in  the  event  of  William  dying  without  issue  in  the  lifetime  of  the 
granddaughter.  The  testator  seems  to  have  intended  the  failure  of 
issue  to  be  while  she  was  alive ;  and,  if  that  be  so,  the  event  has 
not  happened  on  which  she  was  to  have  the  estate.  Furthermore, 
if  the  estate  was  to  go  over  on  the  death  of  William,  it  was  only  in 
case  he  should  die  intestate,  for  the  testator  evidently  contemplated 
that  the  estate  should  '*  fall  by  descent "  to  the  granddaughter. 

Hodgson  J  in  reply.     ♦     *     * 

C\u\  adv.  ndt. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  [  127  ] 

The  right  of  the  lessors  of  the  plaintifif  to  recover  in  this  case 
depends  entirely  on  the  determination  of  the  question,  whether 
Mary  their  mother  took  an  estate  in  fee  simple  in  remainder  under 
the  will  of  Thomas  Walker ;  for  it  is  upon  that  supposition  only 
that  the  three  lessors  of  the  plaintiff,  who  claim  as  the  co-heirs  of 
Mary  their  mother,  can  make  out  any  title  to  the  estate.  For  if 
William  their  uncle  took  any  devisable  estate,  he  devised  it  by  his 
will  away  from  them. 

It  is  contended  for  the  lessors  of  the  plaintiff,  that  under  the 
proper  construction  of  this  will,  William  Walker,  the  heir-at-law  of 
the  testator,  took  an  estate  tail  by  implication,  and  that  Mary,  the 
granddaughter  of  the  testator,  took  a  remainder  in  fee-simple 
dependent  on  such  estate  tail. 

The  case  is  one  of  undoubted  difficulty,  as  is  every  case  which 
depends  on  the  construction  of  an  informal  will ;  and  there  exists 
besides  the  peculiar  difficulty  in  this  case,  that  there  is  no  express 
devise  in  it,  either  to  the  heir-at-law  or  to  Mary  the  granddaughter, 
bat  that  the  whole  is  left  to  implication  only. 

First,  with  respect  to  the  estate  taken  by  the  heir-at-law,  it  must 
be  premised,  that,  in  order  to  f^round  the  implication  that  he  takes 
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Doe  d.       an  estate  tail,  it  must  be  held  that  there  is  a  devisp  over  to  the 

«.  testator's  granddaughter  Mary.     Supposing,  then,  that  an  unequi- 

Walkbb.      vocal  devise  over  to  Mary  is  to  be  found  in  the  expressions  of  this 

will,  it  appears  to  be  sufficiently  clear,  from  the  authorities  cited  at 

[  *128  ]      the  Bar,  that  the  heir-at-law  would,  *by  implication,  take  an  estate 

tail  (1).    And  in  the  present  case  it  appears  to  be  the  necessary 

construction  of  the  words  of  the  devise,  '*  that  if  my  son  William 

Walker  should  depart  this  life,  and  having  no  heirs    lawfully 

begotten,  and  that  my  freehold  messuage  should  fall  by  descent 

unto  my  granddaughter,"  that  these  words  point  at  an  indefinite 

failure  of  issue  of  his  son,  from  which  an  estate  tail   might  be 

implied. 

But  the  principal  question  in  the  case  is  this — does  the  will 
contain  a  devise  over  to  Mary  the  granddaughter ;  and,  if  so,  of 
what  estate  ?  An  express  devise  to  her  in  terms  undoubtedly  there 
is  not ;  but  an  express  devise  is  unnecessary,  if  the  intention  of  the 
testator  that  the  granddaughter  should  take  is  so  clearly  manifested 
by  the  will  itself  as  to  be  equivalent  to  a  direction  to  that  effect. 
Some  reliance  has  been  placed  on  the  mention  of  tiie  granddaughter 
as  the  person  next  in  succession  to  the  son,  as  a  circumstance, 
though  certainly  not  a  strong  one,  that  she  was  intended  to  take. 
But  further,  the  testator  says,  *'  in  case  my  son  shall  depart  this 
life  and  having  no  heirs  lawfully  begotten,  and  that  my  freehold 
messuage  should  fall  by  descent  unto  my  granddaughter,  and  she 
inherit  and  possess  the  same ;  then  I  order  and  direct  that  my 
granddaughter  shall  pay  out  of  the  estate  "  certain  sums.  These 
are  undoubtedly  not  proper  words  of  devise,  and  the  testator  might 
be  mistaken  in  supposing  the  land  must  necessarily  come  to  the 
granddaughter  by  descent,  which  it  would  not  if  the  heir-at-law 
disposed  of  the  estate,  either  by  devise  or  conveyance.  But  the 
authority  of  Lord  Hale  in  Tilly  v.  Colly er  (2),  was  cited,  to  show 
that  although  the  testator  was  mistaken,  yet  if  he  intended  his  land 
[  *129  ]  should  go  according  to  this  *mi8take,  the  land  should  go  accordingly, 
although  the  law  did  not  so  take  it.  It  was  further  urged,  that  in  a 
former  part  of  his  will  the  testator  directs,  **  that  in  case  his  son 
shall  have  heirs  of  his  own,  then  that  his  executors  shall  pay  to  his 
granddaughter  Mary  the  farther  sum  of  lOOZ.,  in  addition  to  the 
100/.  before  bequeathed  to  her,  to  be  paid  within  six  months  after 
the  birth  of  his  son's  first  child,"  thereby  denoting  a  desire,  or  wish, 

(1)  See    the    cases    collected    in    2  (2)  3  Keb.  589. 

Powell  on  Devises,  by  Jarman,  203. 
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that  the  land  might  become  hers  if  the  son  had  no  children,  and  an       Doe  d. 
anxiety  to  make  provision  for  her,  in  case  the  estate  shoald  not  be  ,., 

hers.  And  further,  that  he  charges  the  land,  **in  case  it  should  ^Valker. 
fall  by  descent  to  her,  and  she  should  inherit  and  possess  the  same, 
with  the  payment  of  400/.  to  his  son  and  daughter  by  his  second 
wife.*'  The  state  of  the  testator's  family  at  the  time  of  making  his 
will  was  this :  William,  an  elder  son,  Mary,  a  granddaughter,  the 
representative  of  his  second  son,  Isaac,  and  two  children  by  a  second 
marriage.  Then,  as  the  testator  appears  to  have  intended  that  the 
estate  should  descend  to  the  issue  of  his  eldest  son,  and,  in  that 
event,  gave  an  additional  legacy  of  1002.  to  his  granddaughter,  repre* 
senting,  as  she  did,  his  second  son ;  and  as  he  charged  the  estate 
with  4002.  in  favour  of  the  children  of  his  second  marriage^  in  case 
the  estate  should  come  into  the  possession  of  his  said  granddaughter, 
the  child  of  his  second  son,  it  is  said  to  be  a  fair  presumption  that 
he  intended  the  granddaughter  to  take  the  land,  subject  to  such 
charge.  And  if  she  took  any  thing,  it  is  clear  that  he  meant  her  to 
take  the  fee,  the  term  "  inherit "  and  fall  by  descent,  implying  a  fee, 
and  the  power  given  to  the  children,  in  favour  of  whom  the  charges 
upon  the  land  were  made,  to  enter  and  sell  in  order  to  satisfy  the 
charges,  making  it  necessary  that  he  should  intend  a  fee. 

All  these  circumstances  have  undoubtedly  a  strong  *tendency  to       [  •iso  ] 
show  that  the  testator  contemplated  the  succession  of  Mary  his 
granddaughter  to  the  estate,   in  case  his  eldest   son  should  die 
without  issue ;  and  perhaps  he  meant  that  she  should  do  so. 

But  the  Court  cannot  deprive  the  heir  of  his  right  to  take  the 
inheritance  of  his  ancestor  upon  grounds  of  conjecture.  Even 
supposing  it  were  clearly  shown  that  William  took  only  an  estate 
tail,  still  the  reversion  dependent  on  the  estate  tail  would  descend 
upon  him,  and  he  might  dispose  of  it  by  will,  unless  Mary  took  an 
estate  in  remainder  by  implication.  Now  the  language  of  the  will, 
respecting  her  interest  in  the  estate,  is  conditional.  '*  If  it  shall 
happen  that  William  shall  die  without  heirs  of  his  body,  and  that 
the  house  shall  fall  by  descent  to  Mary,  and  she  shall  inherit  and 
possess  the  same."  Whatever  we  may  conjecture  upon  the  subject, 
there  will  be  no  inconsistency  with  any  other  disposition  of  the  will, 
if  the  words  of  this  clause  be  construed  in  their  grammatical  and 
legal  sense.  The  testator  not  having  made  any  express  disposition 
affecting  the  right  of  his  heir-at-law,  may,  without  imputing  to  him 
any  intention  contradictory  to  the  rest  of  his  will,  have  intended  to 
direct  that,   if  his  heir-at-law  should  not  exercise  his  power  of 
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Doe  d.       disposing  of  the  estate,  in  consequence  of  which  the  estate  should 

Gape 
^.  descend,  in  the  proper  sense  of  the  word,  to  Mary,  (to  whom  it 

w^ALKBB.      ^ould  rightfully  descend  in  the  absence  of  any  disposition  of  it  by 

William),  she  should,  out  of  the  estate,  pay  certain  legacies.    We 

are  bound  to  give  effect  to  all  the  words  of  the  will,  if  that  can  be 

done  without  violating  any  part  of  it ;  and  also  to  construe  technical 

words  in   their  proper  sense,  where  they  can  be  so  understood 

consistently  with   the    context.      Here,  the    estate  would    have 

descended  upon  Mary,   the   granddaughter,  but  for    the    devise 

made  by  William  in  his  lifetime,  which  has  intercepted  her  right 

[  ♦131  ]      to  the  inheritance ;  *and  the  condition,   upon  which  the  charge 

is  made  upon  her  to  pay  money  out  of  the  estate,  has  not  been 

fulfilled. 

In  coming  to  this  conclusion  we  have  hesitated  for  some  time, 

principally  on  account   of  a  case  which  was   said  so  closely  to 

resemble  the  present,  as  necessarily  to  govern  our  decision.     It  is 

the  case  of  Netvton  v.  Bamardine,  reported  in  F.  Moore  (i),  and 

shortly  in  Owen  (2),  by  the  name  of  Cosen's  case.    That  case  was 

an  action  of  debt  for  rent.     The  defendant  pleaded  that  Cosham 

was  seised,  and  had  issue,  Thomas,  Richard,  and  Gilbert.     Thomas 

died,  his  wife  ensient.     The  father  devised  to  "  the  child,  the  wife 

of  my  son  Thomas,  goeth  withall"  twenty  nobles  yearly,  to  be 

paid  to  the  use  of  the  child  for  twenty  years ;  '*  and  if  my  son 

Bichard  die  before  he  hath  any  issue  of  his  body,  so  that  my  land 

do  descend  to  Gilbert  before  he  come  to  twenty-one  years  of  age, 

then  mine  executors  shall  occupy  it  till  Gilbert  be  twenty-one  years 

of  age."     The  father  died  :  Bichard  entered  :  a  daughter  was  bom, 

who  married  Newton,  the  plaintiff  in  the  action,  who  entered  and 

leased  to  the  defendant,  rendering  rent :  but  the  defendant  showed 

that  before  the  day  of  payment,  Bichard  re-entered  and  ousted  him 

by  title  ;  whereupon  he  prayed  judgment  if  he  ought  to  be  charged 

with  the  rent.     Newton,  the  plaintiff,  demurred  to  the  plea.    And, 

after  several   arguments,  it  was   adjudged  against    the  plaintiff, 

because  Bichard,  by  implication  of  the  will,  had  an  estate  tail,  as 

well  by  the  words  **  if  he  die  before  he  hath  issue,''  as  if  it  had 

been  '*  if  he  die  without  issue  :  "  and  for  this  the  entry  of  Bichard 

was  a  lawful  eviction  of  the  term,  and  destroyed  the  rent.      It  will 

be  observed  that  the  contest  in  that  case  was,  between  the  plaintiff, 

who  claimed  title  by  his  wife,  the  posthumous  *child  of  Thomas, 

and  the  lessee,  who  defended  himself  by  the  lawful  eviction  of 

(1)  P.  127.  (2)  P.  29. 
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Kichard  the  second  son.     No  express  devise  was  made  to  Bicbard,        DoBd. 
nor  was  any  express  devise  made  to  Gilbert,  or  to  the  executors ;  «.. 

for  the  executors  were  not  directed  to  occupy  unless  the  land  w^aI'Keb. 
should  descend  to  Gilbert  before  he  came  to  twenty-one.  The  sub- 
stantial question,  therefore,  was,  whether  Eichard  took  any  estate 
by  the  will  to  justify  Iiis  entry  and  eviction  of  the  lessee.  As  no 
express  devise  was  made  to  him,  the  question  necessarily  was, 
whether  the  words  ''  if  he  died  without  issue  "  were  sufficient  to  raise 
an  estate  tail  by  implication.  If  he  took  such  an  estate  under  the  will 
by  implication,  his  preference  to  the  heir-at-law  appears  to  have 
been  assumed.  Whether  the  words  '*  so  that  my  land  do  descend 
to  Gilbert,*'  were  sufficient  to  give  him  a  remainder  dependent  on 
the  estate  tail  of  Bichard,  does  not  appear  to  have  been  particularly 
considered ;  but  supposing  the  Court  to  have  thought  that  an  estate 
tail  to  Bichard  could  not  be  implied  unless  there  were  a  devise  over 
to  Gilbert,  or  that  the  words  in  that  case  were  sufficient  to  carry 
such  a  remainder  by  implication,  it  must  be  observed,  that  the 
word  "  descend ''  in  that  case  could  not  be  construed  in  its  legal 
sense;  for  as  Gilbert  was  the  third  son,  and  the  testator  contem- 
plated the  birth  of  a  posthumous  child  of  his  eldest  son  Thomas, 
the  estate  upon  the  death  of  Bichard  without  issue  would  not 
naturally  descend  to  Gilbert.  It  was  not,  therefore,  to  be 
supposed,  that  the  testator  could  have  intended  to  use  the  word 
**  descend  "  in  its  proper  sense  of  the  estate  coming  to  Gilbert  by 
inheritance. 

Moreover,  the  language  of  the  testator  in  Senton  v.  liarnardinc, 
''  if  Bichard  die  without  issue,  so  that  the  land  descend  to  Gilbert," 
much  more  strongly  indicates  his  understanding  that  the  succession 
of  the  second  person  *named  would  follow  as  a  necessary  conse-  [  *i33  ] 
quence  of  the  failure  of  the  issue  of  the  first,  than  the  language  in 
the  present  case,  '*  that  if  it  shall  happen  that  William  die  without 
issue,  and  that  the  house  shall  fall  by  descent  to  Mary,  and  she 
inherit  and  possess  the  same." 

We  cannot,  therefore,  consider  the  case  of  Xcnton  v.  liaruardlne 
as  an  authority  which  compels  the  Court  to  put  a  different  construc- 
tion upon  the  present  will  from  that  which  the  terms  of  it  would, 
indejiendently  of  the  authority  relied  upon,  appear  to  us  to  require. 
Here,  the  question  is,  not  merely  whether  the  words  of  the  will  are 
such  as  might  warrant  an  implication  of  an  estate  tail  in  William, 
but  whether  a  remainder  to  Mary  is  to  be  implied  from  terms  of 
the  will,  which  expressly  speak   of   her  taking  by.  descent,  and 
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Deed.       which   may  be   satisfied,  in    their   legal    sense,   without    having 
such  effect. 

For  these  reasons,  we  are  of  opinion  that  judgment  must  be  given 
for  the  defendant. 

JmUjmentfor  the  defendant. 


r. 
Walk  KB. 


1^  CHARLES  BARRETT  v.  The   STOCKTON   and 

[134]  DARLINGTON   RAILWAY   COMPANY. 

(2  Man.  &  G.  134—166  ;  S.  C.  2  Scott,  N.  R.  337.) 

[This  case  went  to  the  Exchequer  Chamber  and  the  House  of 
Lords,  where  the  judgment  of  the  Court  of  Common  Pleas  was 
affirmed.  It  is  reported  in  the  Exchequer  Chamber  in  8  Man.  &  G. 
956;  3  Scott,  N.  E.  803,  in  the  House  of  Lords  in  11  CI.  &  Fm. 
590,  and  8  Scott,  N.  E.  641,  and  will  be  reported  in  a  future  volume 
of  the  Eevised  Beports.] 
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[  208  ]  (2  Man.  &  G.  208—238  ;  S.  C.  2  Soott,  N.  E,  241.) 

[Reported  from  2  Scott,  N.  R.  241,  post,  p.  622.] 


i8^^-  LAMBURN  V.  CRUDEN. 

Jan.  21. 
(2  Man.  &  G.  253—256 ;  S.  C.  2  Scott,  N.  R.  533 ;  10  L.  J.  C.  P.  121.) 

'-    ^    -'  A  servant  is  engaged  at  a  yearly  salary,  payable  quarterly.     A  month 

after  the  termination  of  one  of  the  years  of  the  service,  the  servant  tenders 
his  resignation.  After  another  month  the  resignation  is  accepted,  nothing 
heing  said  about  remuneration  for  the  time  elapsed  since  the  termination  of 
the  last  yearns  service.  The  law  implies  no  engagement  to  pay  for  the 
services  performed  since  the  last  quarter. 

It  was  held,  however,  that,  under  the  circumstances,  it  ought  to  have 
been  left  to  the  jury  to  say,  whether  the  parties  had  come  to  an  agreement 
that  those  services  should  be  paid  for. 

Assumpsit,  for  work  and  labour.     Plea :  non  astsumpsit. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  London  sittings  after 
Hilary  Term,  1839,  the  following  facts  appeared : 

The  plaintiff  had  been  a  superintendent  of  packets  in  the  service 
of  the  Star  Steam  Packet  Company,  and  the  defendant  was  the 
chairman  of  the  board  of  directors  of  that  Company.  The  plain- 
tifiF's  salary  was  payable  quarterly.  The  last  year  of  his  service 
expired  on  the  29th  of  September,  1837,  and  his  salary  up  to  that 
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time  had  been  duly  paid.     Before  the  29th  of  September,  1837,  the     Lamburn 
plaintiff  wrote  to  the  secretary  of  the  Company  a  letter,  in  which  he      cruden. 
refused  to  receive  any  orders  from  the  chairman  of  the  board  of 
directors,  unless  they  were  in  writing.     On  the  20th  of  October  the 
plaintiff  sent  a  letter  to  the  secretary,  tendering  his  resignation, 
which  was  not  accepted  until  the  13th  of  December.     The  plaintiff 
performed  no  service  for  the  Company  after  *the  29th  of  September,       [  ^254  ] 
1887,  except  upon  one  occasion,  when  he  went  on  board  one  of  the 
Company's  packets  to  inspect  her,  but  the  servants  had  received 
orders  not  to  attend  to  his  directions. 

The  particulars  of  the  plaintiff's  demand  stated  that  the  action 
was  brought  for  money  due  for  his  services  between  the  29th  of 
September  and  the  13th  of  December.  The  Lord  Chief  Justice 
nonsuited  the  plaintiff,  on  the  ground  that  after  showing  a  yearly 
hiring  and  a  rescinding  of  that  contract,  the  plaintiff  was  not 
entitled  to  salary  jyro  rata ;  but  he  directed  the  jury  to  find  what 
the  services  from  the  29th  of  September  to  the  13th  of  December 
were  worth.  The  jury  found  that  the  plaintiff's  services  for  that 
period  would  be  worth  242.  lOs.  The  Lord  Chief  Justice  gave  the 
plaintiff  leave  to  move  to  set  aside  the  nonsuit,  and  enter  a  verdict 
'for  that  sum. 

A  rule  nisi  having  been  obtained  in  the  alternative,  for  setting 
aside  the  nonsuit  and  entering  a  verdict  for  the  plaintiff,  or  for  a 
new  trial, 

Shee^  Serjt.  now  showed  cause : 

Where  a  servant  rescinds  the  contract  of  hiring,  he  is  not 
entitled  to  receive  any  wages  under  the  contract  so  rescinded : 
Spain  V.  Arnott  (l),  Huttman  v.  Boulnois  (2),  Turner  v.  Robinson  (3). 
The  plaintiff  (who  was,  in  truth,  dismissed  from  the  service)  was 
chargeable  with  misconduct,  which  would  be  an  answer  to  the 
action :  Ridgway  v.  Ilnngerford  Market  Company  (4).  In  Thomas 
V.  Willianrs  (6),  which  will  perhaps  be  referred  to  for  the  plaintiff, 
the  parties  came  to  an  express  agreement  that  the  plaintiff  should 
be  paid,  pi'o  rata,  for  his  bygone  services.  *Here,  the  parties  have  [  •255  ] 
come  to  no  such  understanding.  There  the  plaintiff  recovered,  not 
on  the  original  contract,  but  upon  the  substituted  agreement.     The 

(1)  19  E.  R.  715  (2  Stark.  N.  P.  C.  (4)  42  E,  E.  352  (3  Ad.  &  El.  171  ; 
256).  4  Nev.  &  M.  797  ;  Harr.  &  WoU.  244). 

(2)  2  Car.  &  P.  510.  (5)  1  Ad.  &  El.  685 ;  3  Nev.  &  M. 

(3)  39  E.  E.  650  (6  Car.  &  l\  15  ;  5  545. 
B.  &  Ad.  789 ;  2  Nev.  &  M.  829). 
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i^MBUBN     assessment,  by  the  jury,  of  the  value  of  the  plaintiff's  services  is 

Cbcdsk.      nugatory,  the  plaintiff  being  entitled  to  no  remuneration  for  any 

services  performed  by  him.      Where  freight  pro  rata   itinens  i> 

claimed,  it  must  be  shown  that  the  partners  have,  in  fact,  come  to  a 

new  agreement. 

If  the  Court  should  be  of  opinion  that  this  was  a  case  in  which 
the  jury  might  infer  the  existence  of  a  new  contract,  all  that  the 
plaintiff  would  be  entitled  to  ask  for,  would  be  a  new  trial. 

Atchvrlet/,  Serjt.,  in  support  of  the  rule: 

This  is  a  case  where  the  parties  dissolved  their  contract  by  matual 
consent ;  and  the  question  is,  whether  that  does  not  let  the  plaintiff 
in  to  claim  pro  raUL 

(TiNDAL,  Ch.  J. :  Nothing  is  said  at  the  time  about  the  bygone 
services.) 

Wliere  the  parties  dissolve  a  special  contract,  a  right  of  action 
arises  upon  an  implied  general  contract,  although  nothing  be  stated 
at  the  time. 

(TiNDAL,  Ch.  J. :  If  the  plaintiff  had  tendered  a  resignation  of 
his  employment,  snb  mixlo,  the  master  might  have  refused  to  accept 
such  a  resignation.) 

If  at  the  time  of  the  dissolution  of  the  contract,  the  plaintiff  had 
taken  a  security  for  his  bygone  services,  such  security  would  have 
been  valid  :  Thomas  v.  WilUams  (i).  What  the  parties  really  con- 
templated was,  that  they  should  be  placed  in  the  same  situation  as 
if  no  special  contract  had  existed. 

(TiNDAL,  Ch.  J. :  What  do  you  say  of  the  letter  of  the  20th  of 
October  ? 

Mauls,  J. :  Suppose  the  one.ous  part  of  the  service  was  to  be 
performed  in  the  winter,  and  the  parties  quarrelled  at  the  b^inning 
of  the  winter,  and  put  an  end  to  their  special  contract  without  saying 
any  thing  about  wages.) 

[  •256  ]  At  all  events  it  *ought  to  have  been  submitted  to  the  jury,  as  a 
question  of  fact,  whether  the  parties  did  or  did  not  come  to  a 
substituted  agreement. 

(1)  1  Ad.  &  El.  685;  3  Nev.  &  M.  545. 
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(Erskinb,  J. :  In  Thomas  v.  Williams  it  was  left  to  the  jury  to     Lambubn 
say,  whether  the  contract  had  been  dissolved  by  the  consent  of  the     cbudek. 
parties,  with  a  direction  from  the  learned  Judge  to  find  for  the 
plaintiff,  if  they  should  be  of  that  opinion.) 

TiNDAL,  Ch.  J. : 

No  new  contract  arises,  by  implication  of  law,  upon  a  simple 
dissolution  of  a  special  contract  of  hiring  and  service,  in  respect  of 
services  performed  under  such  special  contract  previously  to  its 
being  so  dissolved.  But  we  think  that  there  ought,  in  this  case, 
to  be  a  new  trial,  in  order  that  it  may  be  submitted  to  the  con- 
sideration of  a  jury,  whether  the  parties  did  or  did  not  come  to  any 
new  agreement  in  respect  of  the  services  performed  subsequently  to 
the  29th  of  September,  and  that  such  new  trial  should  be  without 
payment  of  costs  on  either  side. 

Per  Curiam  : 

R^de  absolute  accordingly  (i). 


GLAHOLM  V.  HAYS,  IRVINE,  and  ANDERSON  (a).         ^• 

(2  Man.  &  G.  256—269 ;  S.  C.  2  Scott,  N.  B,  471 ;   10  L.  J.  C.  P.  98.)  [  267  1 

By  a  memorandum  of  charter  it  is  agreed :  that  a  vessel  shall  proceed  to 
Trieste,  and  there  load  a  full  cargo,  and  being  so  loaded  shall  proceed  to  a 
port  in  the  United  Kingdom  and  deliver  the  same,  upon  payment  of  freight 
at  a  certain  rate ;  that  forty  running  days  shall  be  allowed  the  merchants 
(if  not  sooner  dispatched)  for  loading  at  Trieste,  and  for  unloading  at  the 
port  of  discharge ;  and  twelve  days  on  demurrage,  at  6/.  per  day ;  the 
vessel  to  sail  from  England  on  or  before  the  4th  of  February  next — and 
that  the  vessel  shall  be  addressed  to  the  charterer's  agents  at  the  port  of 
loading  and  discharge:  Held,  that  the  saiUng  on  or  before  the  4th  of 
February  was  a  condition  precedent. 

Assumpsit,  upon  a  memorandum  of  charter  of  the  Pomona,  Smith, 
master,  whereby  it  was  agreed  that  the  ship,  being  tight,  staunch, 
and  strong,  and  every  way  fitted  for  the  voyage,  should,  having 
liberty  to  load  a  cargo  of  coals  out,  either  to  Venice  or  Trieste,  or 
both  those  ports,  proceed  to  Trieste,  and  there  load  a  complete  and 
full  cargo  of  wheat  or  other  lawful  merchandize,  the  merchants 
finding  mats  for  dunnage,  if  required,  if  the  vessel  should  load 
coals  on  the  ship's  account;  the  cargo  to  be  addressed  to  the 
charterer's  agents,  which  the  merchants  bound  themselves  to  ship, 
not  exceeding  what  the  said  vessel  could  reasonably  stow  and  carry 

(1)  And  see  Dtniromb  v.  Tirhrulgf,  (2)  Smith  v.  DnH  (1884)  14  Q.  B,  D. 

Alleyn,  94.  105,  54  L.  J.  Q.  B.  121. 
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Olaholh  over  and  above  ber  tackle,  apparel,  provisions,  and  furniture ;  and 
Hat8.  that  the  said  vessel  being  so  loaded,  should  therewith  proceed  to  a 
good  and  safe  port  in  the  United  Kingdom,  calling  at  Cork  or  Fal- 
mouth for  orders,  or  so  near  thereunto  as  she  might  safely  get,  and 
deliver  the  same,  on  being  paid  freight  at  and  after  th,e  rate  of  9^. 
per  quarter  for  wheat,  with  10  per  cent,  thereon  for  primage,  and 
other  goods  in  fair  proportion  thereto,  restraints  of  princes  and 
rulers  during  the  said  voyage  always  excepted ;  that  the  cargo 
should  be  sent  alongside  and  taken  from  alongside  the  said 
vessel  at  the  expenses  and  risk  of  the  said  freighters:  that  the 
freight  should  be  paid  on  unloading  and  right  delivery  of  the  cargo, 
one  half  in  cash,  and  the  remainder  by  approved  bill  at  two  months* 
date  :  that  forty  running  days  should  be  allowed  the  said  merchants, 

[  *258  ]  if  the  *ship  were  not  sooner  dispatched,  for  loading  the  said  ship 
at  Trieste  and  unloading  at  her  port  of  discharge,  and  twelve  days 
on  demurrage  over  and  above  the  said  laying  days,  at  &L  per  day : 
the  vessel  to  sail  from  England  on  or  before  the  4th  of  February 
then  next :  that  the  vessel  should  be  addressed  to  the  charterer's 
agents  at  the  ports  of  loading  and  discharge :  that  the  cash  for  the 
ship's  disbursements  should  be  advanced  free  of  interest  or  com- 
mission :  and  that  the  penalty  for  the  non-performance  of  the  said 
agreement  should  be  800Z.  Mutual  promises,  and  general  allegation 
of  performance.  Breach :  that  no  agent,  or  other  person  on  behalf 
of  the  defendants,  for  the  loading  of  the  said  vessel  could  be  found 
by  the  said  master,  nor  had  any  such  agent  or  other  person  been 
appointed  by  the  defendants :  and  further,  that  the  defendants  did 
not,  nor  would,  within  the  number  of  days  in  the  charter-party 
mentioned  in  that  behalf,  nor  did  nor  would  any  other  person  or 
persons  on  the  behalf  of  the  defendants,  within  the  said  last-men- 
tioned number  of  days,  load  the  said  vessel  with  a  full  and  complete 
cargo  of  wheat  or  other  lawful  merchandize,  according  to  the  tenor 
and  effect  of  the  said  charter-party,  and  of  their  promise  and 
undertaking;  but,  on  the  contrary  thereof,  wholly  neglected  and 
refused  to  load  the  said  vessel  with  any  cargo  or  merchandize 
whatsoever :  and  the  plaintiff  further  saith,  that  by  reason  of  the 
premises,  the  said  vessel  was  detained  for  a  long  space  of  time,  to 
wit,  for  the  space  of  twenty  days  after  the  said  lay  days  and  days 
of  demurrage  in  the  said  charter-party  mentioned,  whilst  the  said 
master  was  endeavouring  to  procure  another  cargo ;  and  that  by 
reason  of  the  said  defendants'  not  having  been  ready  to  load  the 
said   ship,  and   not  having  appointed  or  provided  any  agent  or 
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other  person  for  the  loading  of  the  said  vessel,  the  plaintiff  was     Glaholn 

a* 

pat  to  great  charges  and  expenses,  amounting,  to  wit,  to  the  sum  HAva 
of  lOOZ.,  in  and  about  inquiring  and  advertising  *for  the  said  [  *259  ] 
agents :  and  the  plaintiff  further  saith,  that  by  reason  of  the 
defendants'  not  having  provided  any  cargo  or  merchandize  what- 
soever as  aforesaid,  the  plaintiff  not  only  lost  and  was  deprived  of 
all  the  profit  and  advantage  which  he  might  and  otherwise  would 
have  made  by  the  freight  and  primage  of  the  said  cargo  so  agreed 
to  be  loaded  by  the  defendants  as  aforesaid,  amounting  to  a  large 
sum  of  money,  to  wit,  the  sum  of  2)000/. ;  but  was  also  put  to 
great  charges  and  expense,  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  1,000/.,  in  and  about  the  master  of  the  said 
vessel  endeavouring  to  procure,  and  procuring,  another  freight  in 
the  stead  of  the  said  freight  so  agreed  to  be  provided  by  the  defen- 
dants  as  aforesaid :  and  the  plaintiff  further  saith,  that  by  reason 
of  the  premises,  and  by  reason  of  freights  having  fallen  in  value 
between  the  arrival  of  the  said  ship  and  the  expiration  of  the 
said  lay  days,  the  freight  so  provided  by  the  said  master  as  afore^ 
said  was  of  much  less  value,  to  wit,  450/.  less  value  than  the  freight 
so  agreed  to  be  provided  by  the  defendants  as  aforesaid ;  and  that 
by  reason  of  the  premises  the  plaintiff  had  been  put  to  great 
expense,  and  sustained  great  loss  and  inconvenience. 

The  defendants  pleaded,  intet'  alm^  that  although  the  said  vessel 
was  required  by  the  said  charter-party  to  sail  from  England  on  or 
before  the  4th  day  of  February  next  after  the  making  of  the  said 
charter-party,  yet  the  said  vessel  did  not  sail  from  England  on  or 
before  the  said  4th  day  of  February ;  but,  on  the  contrary  thereof,  the 
said  vessel  remained  and  continued  in  England,  without  the  leave 
or  licence,  and  against  the  will,  of  the  defendants,  for  a  long  time 
after  the  said  4th  day  of  February,  to  wit,  until  and  upon  the 
22nd  day  of  February  in  the  year  aforesaid.  Whereupon  the 
defendants  then  refused  to  perform  and  fulfil  the  said  charter- 
party,  as  they  lawfully  might  do,  for  the  cause  aforesaid. 
Verification. 

Replication,  that  the  said  vessel,  during  the  time  she  remained  [  260  ] 
in  England  after  the  said  4th  day  of  February,  as  in  the  last  plea 
mentioned,  was  detained  by  contrary  winds,  and  that  the  said 
vessel  did  not  remain  in  England  after  the  elapsing  of  the  time 
during  which  the  vessel  was  so  detained  as  aforesaid;  and  the 
plaintiff  further  saith  that  the  expiration  of  the  said  time  at  which 
the  said  vessel  set  sail  was  before  any  refusal  by  the  defendants  to 
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(iLAHOLu  fulfil  or  perform  the  charter-party,  and  as  soon  after  the  said 
HAYS.  4^h  ^^y  o^  February  in  the  last  plea  mentioned  as  was  practicable 
in  that  behalf ;  and  that  the  time  which  elapsed  after  the  said 
4th  day  of  February,  and  before  the  sailing  of  the  said  vessel  as  in 
the  said  last  plea  mentioned,  did  not  hinder  the  said  vessel  from 
proceeding  to  and  arriving  at  Trieste  within  a  reasonable  time  in 
that  behalf)  but  that  the  said  vessel  proceeded  on  her  said  voyage 
with  such  dispatch  as  to  arrive  at  Trieste  within  a  reasonable  time 
after  the  said  4th  day  of  February  as  is  in  the  declaration  in  that 
behalf  mentioned,  and  before  other  vessels  which  had  sailed  from 
England  before  the  said  4th  day  of  February ;  without  this  that 
the  time  which  elapsed  after  the  4th  day  of  February,  before  the 
sailing  of  the  said  vessel  from  England,  was  a  long  and  unreasonable 
time,  in  manner  and  form  as  in  the  last  plea  in  that  behalf  alleged ; 
concluding  to  the  country. 

Special  demurrer,  showing  for  cause, — that  inasmuch  as  the 
replication  professes  to  contain  a  special  traverse,  the  inducement 
thereof  ought  to  have  contained,  and  to  have  constituted,  a  sufficient 
answer,  in  substance,  to  the  said  last  plea ;  yet,  that  in  fact  it 
contains  and  constitutes  no  such  answer,  inasmuch  as  the  detention 
of  the  said  vessel  by  contrary  winds  was  not  provided  for  or  admitted 
by  the  said  charter-party  as  an  excuse  for  the  non-performance  of 
the  said  charter-party  by  the  said  plaintiff;  nor  is  it  material  to 
the  merits  of  this  suit,  whether  the  said  vessel  arrived  at  Trieste 
[  *26i  ]  within  a  reasonable  ^time  after  such  detention,  or  whether  the  said 
vessel  arrived  at  Trieste  before  or  after  any  other  vessels  which  had 
sailed  from  England  before  the  said  4th  day  of  February  ;  and  also 
that  the  said  replication  is  further  defective  in  this,  that  the  con- 
clusion thereof  contains  no  direct  or  formal  traverse  or  denial  of 
any  material  allegation  contained  in  the  said  last  plea ;  and  also 
that  the  said  replication  is  further  defective  in  this,  that  the  induce- 
ment thereof  amounts  to  a  pleading  in  confession  and  avoidance  of 
the  said  last  plea,  inasmuch  as  it  admits  the  allegation  contained 
in  the  said  last  plea,  to  wit,  that  the  said  vessel  did  not  sail  from 
England  on  or  before  the  said  4th  day  of  February,  and  attempts 
to  avoid  the  same  by  affirming  that  the  said  ship  was  detained  by 
contrary  winds  ;  and  also  that  the  said  replication  is  further  defec- 
tive in  this,  that  it  attempts  to  put  in  issue  a  matter  wholly 
immaterial  and  irrelevant  to  the  merits  of  the  cause,  inasmuch  as 
the  terms  of  the  said  charter-party  in  the  said  declaration  men* 
tioned  provided  absolutely  that  the  said  vessel  should  sail  from 
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Kngland  on  or  before  the  said  4th  day  of  February  next  after  the     Glaholm 
roaking  thereof,  and  such  sailing  thereof  was  made  a  condition        hays. 
precedent  to  the  performance  of  the  said  charter-party  by  the  said 
defendants,  for  the  fulfilment  of  which  the  said  plaintiff  bound 
himself  absolutely,  and  made  the  same  the  essence  of  the  contract 
with  the  said  defendants ;  and  also  that  the  said  replication  is 
further  defective  in  this,  that  it  does  not  in  any  manner  traverse, 
or  confess  and  avoid,  any  of  the  material  allegations  contained  in 
the  said  last  plea.     And  also  that  the  said  replication  is  uncertahi, 
inasmuch  as  it  does  not  appear  thereby  what  it  is  intended  to 
answer,  or  how  it  is  applicable  to  the  said  last  plea,  or  what  con- 
nection the  arrival  of  the  said  vessel  at  Trieste  within  a  reasonable 
time  after  its  detention  by  contrary  winds,  or  its  arrival  at  Trieste 
before  other  vessels,  has  with  the  merits  of  *this  cause,  or  with  the       [  *262  ] 
due  fulfilment  of  the  said  charter-party  as  made  and  set  forth  by 
the  said  plaintiff:  And  also  that  the  said  replication  is  further 
defective  in  this,  that  it  traverses,  and  attempts  to  put  in  issue,  a 
matter  not  alleged   in   the  plea  which   it   professes   to  answer, 
inasmuch  as  it  is  not  alleged  in  the  said  last  plea  that  the  time 
which  elapsed  after  the  4th  day  of  February,  before  the  sailing  of 
the  said  vessel  from  England,  was  a  long  and  unreasonable  time ; 
and  the  said  replication,  by  reason  thereof,  contains  no  traverse  of, 
and  has  no  reference  to,  the  said  plea. 

Shee,  Serjt.,  in  support  of  the  demurrer : 

The  replication  is  admitted  to  be  bad.  The  Court  will  therefore 
have  to  decide  upon  the  validity  of  the  plea ;  which  depends  on  the 
question,  whether  the  engagement  on  the  part  of  the  plaintiff,  that 
the  vessel  should  sail  from  England  on  or  before  the  4th  of  February, 
is  to  be  considered  as  a  condition  precedent. 

(TiNDAL,  Ch.  J. :  Suppose  the  wind  was  directly  contrary.) 

In  Shoulforth  v.  Hxggin  (i)  the  freighter  had  engaged  to  provide  a 
cargo  at  a  port  in  Jamaica,  in  time  for  the  July  convoy,  ''  provided 
she  arrived  out  and  was  ready  by  the  25th  of  June."  It  was  held 
by  Lord  Ellenborouoh,  Ch.  J.  that  the  arrival  of  the  vessel  by  the 
25th  of  June,  was  a  condition  precedent  to  the  obligation  to  provide 
any  cargo.     In  Shubnck  v.  Salnion(l{2),  the  defendant  covenanted 

(1)  3  Camp.  385.     Sed  vide  Deffeily,  (2)  3  Burr.  1637. 

Brockiebank,  4  Price,  42,  43. 

26—2 
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Glauolh  that  the  vessel  should  proceed  from  the  port  of  discharge  in  Madeira, 
Hays.  ^0  Wynyard,  in  South  Carolina,  directly  as  wind  and  weather  would 
permit  after  the  discharge  of  the  outward  cargo.  The  charter-party 
contained  a  clause  releasing  the  plaintiff  from  the  obligation  to 
[  ♦263  ]  provide  a  cargo  at  Wynyard,  in  case  the  *8hip  should  not  arrive 
there  by  the  4th  of  March.  The  declaration  assigned  a  breach  in 
not  arriving  at  Wynyard  on  the  4th  of  March,  or  at  any  time  after- 
wards; to  which  the  defendant  pleaded,  that  it  was  impossible, 
after  the  discharge  of  the  cargo,  to  arrive  at  Wynyard  by  the 
4th  of  March.  It  was  held,  upon  demurrer  to  this  plea,  that,  the 
defendant's  engagement  that  the  ship  should  proceed  to  Wynyard 
was  an  absolute  engagement.  In  Granger  v.  Dent  (i),  upon  a 
proviso  in  a  charter-party,  that  if  the  ship  did  not  arrive  at  her 
port  of  loading  on  or  before  a  certain  day,  unless  prevented  by 
stress  of  weather  or  other  unavoidable  impediments,  the  freighter 
should  not  be  obliged  to  provide  a  cargo;  it  was  held,  that  if 
ordinary  diligence  were  used  to  reach  the  port  of  loading,  the  case 
was  within  the  exception,  though  the  causes  by  which  the  ship  was 
detained  might,  by  extraordinary  exertion,  have  been  overcome. 
There,  unless  the  arrival  of  the  ship  before  the  particular  day  had 
been  held  to  be  a  condition  precedent,  it  would  have  been  unnecessary 
to  consider  whether  the  case  fell  within  the  exception. 

(Maule,  J. :  In  Oramjer  v.  Dent  the  verdict  for  the  defendant 
would  have  been  wrong,  supposing  the  stipulation  not  to  amount 
to  a  condition  precedent.)   • 

Soamea  v.  Lonert/an  (2),  Stavcrs  v.  Curling  (3),  M' Andrew  v.  Atlanis  (4), 
liitchie  V.  Atkinson  (5),  Ilacelock  v.  Geddes  (6),  Duridson  v.  Gwynne  (7), 
all  show  that  this  is  a  condition  precedent. 

(Maule,  J. :  It  will  be  said  that  if  the  sailing  on  the  4th  of 

February  is  a  condition  precedent  in  this  case,  the  sailing  within 

a  reasonable  time  would  also  have  been  held  to  be  a  condition 

[  *264  ]      precedent.     There  is  a  difficulty  in  ^saying  that  one  is  to  be  a 

condition  precedent  and  not  the  other.) 

(1)  31  B.  R.  752  (Moo.  &  Mai.  475 ;      355). 

Lloyd  &  WelHby,  270).  (4)  41   R.   R.   540  (1  Ring.  N.  C. 

(2)  26  R.  B.  460  (2  B.  &  C.  564 ;  4      29). 

Dowl.   &  Ry.    74);   Abbott,   Law  of         (5)  10  R.  R.  307  (10  East,  295). 
Shipping,  5th  ed.  195,  6th  ed.  250.  (6)  10  R.  R.  380  (10  East,  555). 

(3)  43  R.  R.   682    (3  Ring.  N.  C.  (7)  11  R.  B.  420  (12  East,  381). 
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Bompas,  Serjt.  contra  :  Glaholm 

r. 
No  authority  has  been  adduced  which  proves  this  to  be  a  condition        Hats. 

precedent.  All  the  cases  cited  show  that  it  is  not.  None  of  the 
stipulations  which  precede  and  follow  the  clause  in  question  can  be 
contended  to  create  a  condition  precedent.  In  Shadforth  v.  Higf/in 
the  terms  of  the  proviso  made  it  a  condition  precedent.  Soames  v. 
I^onergan  and  Shubrirk  v.  Salmond  are  in  favour  of  the  plaintiff. 
The  leading  cftse  upon  this  point  is  Constable  v.  Cloberie  (i),  where 
it  was  held  that  a  breach  of  the  covenant  to  sail  with  the  first 
wind  was  no  answer  to  an  action  for  freight.  This  principle  was 
acted  upon  in  Boone  v.  Eifre{2)  and  in  Freeman  v.  Taylor  i^), 
liornman  v.  Cooke  (4),  In  Hale  v.  Cazenove(5),  the  opinion  of  the 
Judges  is  directly  in  point:  liitchie  v.  Atkinson  (a),  Davidson  v. 
(iwynne  (7).  The  clause  requiring  the  vessel  to  be  ready  to  sail  on 
a  certain  day  is  introduced  for  the  benefit  of  the  shipper.  So,  in 
Fotherffill  v.  Walton  (8),  where  the  ship-owner  covenanted  with  the 
freighter  to  take  on  board  six  pipes  of  brandy  at  Havre  de  Grace, 
and  to  proceed  to  Terceira,  and  there  take  on  board  a  complete 
cargo  of  fruit ;  it  was  held  that,  though  this  amounted  to  a  cove- 
nant on  the  part  of  the  freighter  to  ship  the  brandy  at  Havre,  yet 
that  such  engagement  did  not  create  a  condition  precedent.  A 
covenant  is  not  a  condition  precedent,  because  it  is  prior  in  point 
of  time  to  other  stipulations.  In  Starers  v.  *Curlin{f  (9)  it  was  laid  [  •265  ] 
down  very  strongly  by  the  Court  that  the  terms  must  be  precise  to 
create  a  condition  precedent. 

Shee,  Serjt.  in  reply  : 

The  owner  is  not  bound  to  wait  from  day  to  day,  and  look  to  his 
remedy  by  action  against  the  freighter.  The  authorities  cited  for 
the  plaintiff  are  all  cases  in  which  the  parties  had  put  their  own 
construction  upon  the  agreement. 

(TiNDAL,  Ch.  J. :  That  observation  can  hardly  apply  to  those 
cases,  in  which  the  agreement  was  by  deed :  Davidson  v.  Gtvynne  (lo).) 

This  is  not  a  case  of  a  deed.     In  Abbott  on  Shipping  (ii),  it  is  said, 

(1)  Palmer,  397;  2  Man.  &  G.  18;  (6)  Supra,  4(M. 
and  bee  1  Wms.  Saund.  320  b.  (7)  Ibol, 

(2)  2  R.  R.  768  (1  IL  Bl.  273,  w. ;  2  (8)  20  R.  R.  567  (H  Taunt.  576;  1  B. 
W.  Bl.  1312).                                                Moore,  630). 

(3)  34   B.  R.   647  (8  Bing.  124  ;    1  (9)  Supra,  404. 
Moore  &  Scott,  182).  (10)  Ifmi, 

(4)  10  R.  R.  707  (1  Camp.  377).  (11)  5th  ed.  179,  6th  e<l.  232. 

(5)  4  East,  476. 
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Glaholm     ^'  If  either  party  is  not  ready  at  the  time  appointed  for  the  loading 
Hayf.        of  the  ship,  the  other  may  seek  another  ship  or  cargo,  and  bring  an 
action  to  recover  the  damages  he  has  sustained.** 

Cnr.  adr,  rtitt. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Coubt  : 

The  question  raised  ui)on  this  record  Ls,  whether  the  clause 
contained  in  the  charter-party  set  out  in  the  declaration,  viz. : 
''  the  vessel  to  sail  from  England  on  or  before  the  4th  day  of 
February  next,"  is  a  condition  precedent  on  the  part  of  the  ship- 
owner, upon  the  non-compliance  wherewith  on  his  part,  the 
defendants,  the  freighters,  were  at  liberty  to  throw  up  the  charter. 
The  defendants,  in  their  plea,  have  treated  the  clause  as  importing 
a  condition ;  alleging  in  such  plea  that  the  vessel  **  did  not  sail 
from  England  on  or  before  the  said  4th  day  of  February,  hut,  on 
the  contrary,  remained  and  continued  in  England,  without  the 
leave  and  against  the  will  of  the  defendants,  for  a  long  time  after ; 
whereupon  the  defendants  refused  to  perform  and  fulfil  the  said 
[•266  ]  charter-party,  *as  they  lawfully  might ;  "  and  the  plaintiff,  having 
demurred  to  this  plea,  the  question  on  the  legal  construction  of  the 
charter-party  is  thereby  raised. 

Whether  a  particular  clause  in  a  charter-party  shall  be  held  to 
be  a  condition,  upon  the  non-performance  of  which  by  the  one 
party,  the  other  is  at  liberty  to  abandon  the  contract,  and  consider 
it  at  an  end;  or  whether  it  amounts  to  an  agreement  only,  the 
breach  whereof  is  to  be  recompensed  by  an  action  for  damages, 
must  depend  upon  the  intention  of  the  parties  to  be  collected,  in 
each  particular  case,  from  the  terms  of  the  agreement  itself,  and 
from  the  subject-matter  to  which  it  relates  (i).     "  It  cannot  depend," 
as  Lord  Ellenborough  observes,  ''  on  any  formal  arrangement  of 
the  words,  but  (must  depend)  on  the  reason  and  sense  of  the  thing 
as  it  is  to  be  collected  from  the  whole  contract :  "  see  Ritchie  v. 
Anderson  (2).     And  looking,  in  the  first  place,  at  the  terms  of  this 
agreement,  we  think  some  distinction  must  have  been  intended  by 
the  contracting  parties,  between  this  particular  clause  and  those 
which  precede  and  follow  it,  as  to  the  nature  of  the  obligations 
thereby  respectively  created.     All  the  clauses  of  the  charter-party, 
both  prior  and  subsequent  to  the  clause  in  dispute,  are  framed 
strictly  and  properly  in  the  language  of  agreement  only.    The 
charter-party  states,  '^  it  is  mutually  agreed  between  the  parties, 

(1)  And  see  1  Man.  &  O.  8,31.  (2)  10  R.  B.  307  (10  East,  295). 
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that  the  ship  bemg  tight,  Ac,  shall  proceed  to  Trieste,  and  there     Glahoi^m 
load  a  complete  cargo ;  that  the  said  vessel  being  so  loaded  shall        hatb. 
therewith  proceed  to  a  good  and  safe  port  in  the  United  Kingdom ; 
that  the  cargo  shall  be  sent  alongside ;  that  the  freight  shall  be 
paid  in  the  manner  therein  stipulated;  that  forty  running  days 
shall  be  allowed  the   merchants."     And  then   is  interposed   the 
clause  now  under  discussion,  viz. :  ^*  the  vessel  to  sail  from  England 
*on  or  before  the  4th  day  of  February  next."     After  which,  the       [  *267  ] 
charter* party  continues  in  the  same  frame  as  before:  That  the 
vessel  shall  be  addressed  to  the  charterers*  agents,  &c.     Referring, 
therefore,  in  the  first  place,  to  the  variation  between  the  language 
of  the  particular  clause,  and  that  of  the  clauses  amongst  which  it 
is  found,  there  is  reasonable  ground  for  surmising,  that  some  dis* 
tinction  must  have  been   intended  between  them ;   and  no  other 
distinction  can  exist,  except  that  the  one  set  of  clauses  sounds  in 
agreement,  and  the  other  clause,  in  condition. 

The  very  words  themselves,  **  to  sail  on  or  before  a  given  day," 
do,  by  common  usage,  import  the  same  as  the  words  *'  conditioned 
to  sail,"  or  ''warranted  to  sail  on  or  before  such  a  day;  "  and, 
undoubtedly,  if  in  the  middle  of  a  common  bought  and  sold  note, 
for  a  cargo  of  corn,  or  any  other  goods,  were  found  the  words,  **  to 
be  delivered  on  or  before  such  a  day,"  they  would  be  held  to  amount 
to  a  condition ;  and  the  purchaser  would  not  be  bound  to  accept 
the  cargo,  if  not  ready  for  delivery  by  the  day  appointed. 

And  looking  at  the  subject-matter  of  the  contract,  without 
regarding  the  precise  words,  we  think  that  construing  the  words  as 
a  condition  precedent,  will  carry  into  effect  the  intention  of  the 
parties,  with  more  certainty,  than  holding  them  to  be  matter  of 
contract  only,  and  merely  the  ground  of  an  action  for  damages. 

Both  parties  were  aware  that  the  whole  success  of  a  mercantile 
adventure  does,  in  ordinary  cases,  depend  upon  the  commencement 
of  the  voyage  by  a  given  time.  The  nature  of  the  commodity  to  be 
imported,  the  state  of  the  foreign  and  home  market  at  the  time  the 
contract  of  charter-party  is  made,  and  the  various  other  calculations 
which  enter  into  commercial  speculations,  all  combine  to  show,  that 
dispatch  and  certainty  are  of  the  very  first  importance  to  their 
success ;  and  certainly  *nothing  will  so  effectually  insure  both  [  •268  ] 
dispatch  and  certainty,  as  the  knowledge  that  the  obligation  of  the 
contract  itself  shall  be  made  to  depend  upon  the  actual  performance 
of  the  stipulation  which  relates  to  them. 

The  present  case  appears  to  us  to  be  distinguishable  from  those 
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Gi,AHOLM     cited  on  the  part  of  the  plaintiff,  in  both  the  particulars  to  which 

mm 

]f  AYS.  ^'6  have  adverted  ;  viz.  that  in  this  case  the  form  of  the  stipulation 
is  more  nearly  in  the  language  of  condition  than  in  that  of  agree- 
ment, whilst  in  the  cases  cited  the  stipulation  is  in  the  language  of 
covenant  only ;  and  again,  that  in  this  case  the  performance  of  the 
stipulation  goes  more  to  the  very  root  and  the  whole  consideration 
of  the  contract.  And,  indeed,  in  most  or  all  of  those  cases,  the 
objection  has  not  been  taken  until  after  the  voyage  had  been  per- 
formed, nor,  in  many  cases,  until  after  the  goods  had  been  accepted ; 
so  that,  it  is  manifest,  the  breach  of  the  agreement  of  which  the 
defendant  complained,  and  which  he  sought  to  set  up  as  the  non- 
performance of  a  condition  precedent,  could  not  go  to  the  whole  of 
the  consideration  of  the  contract. 

Such  was  the  case  of  Constable  v.  Cloberie  (i),  where  the  ship- 
owner covenanted,  that  his  ship  should  sail  with  the  first  fair  wind ; 
the  case  of  Bornmann  v.  Tooke{2),  where  the  covenant  was,  that 
the  ship  should  sail  with  the  first  favourable  wind ;  and  the  defence 
in  each  was  set  up  against  a  demand  for  the  freight,  after  the  ship 
had  performed  her  voyage  and  the  merchant  had  accepted  the 
cargo  :  so  likewise  in  Davidson  v.  Gwynne  (s),  the  covenant  to  sail 
with  the  first  convoy  was  held  not  to  be  a  condition  precedent,  Qie 
voyage  being  in  fact  performed ;  and  so  of  the  rest. 

Upon  the  whole,  therefore,  we  think  the  intention  of  the  parties 

[  *269  ]  to  this  contract  sufficiently  appears  to  have  *been,  to  insure  the 
ship's  sailing  at  latest  by  the  4th  of  February,  and  that  the  only 
mode  of  effecting  this  is  by  holding  the  clause  in  question  to  form 
a  condition  precedent ;  which  we  consider  it  to  have  been. 

Judgment  for  the  defendant. 


1841.  BROWN  V.  EDGINGTON  (4). 

Jan.  30. 
(2  Man.  &  G.  279—294  ;  S.  C.  2  Scott,  N.  R.  496 ;    10  L.  J.  C.  P.  66;  1  Drink. 

[  279  ]  106.) 

A.,  a  wine  merchant,  orders  a  crane  rope  of  B.,  a  dealer  in,  and  who 
represents  himself  as  a  manufacturer  of,  ropes.  B.*8  foreman  thereupon 
ascertains  the  nature  and  dimensions  of  the  rope  required,  and  being  told 
that  it  is  wanted  to  raise  pipes  of  wine  from  the  cellar,  says  that  a  rope 

(1)  Palmer,  397;  Noy,  75;  Abbott,  Q.  B.  412,  418,  36  L.  J.  Q.  B.  184 
L.  S.  191 ;  1  Man.  &  G.  18.  (afPd.  L.  R.  4  Q.  B.  379),  and  approved 

(2)  10  R.  R.  707  (1  Camp.  377).  in  JontB  v.  Just  (1868)  L.  R.  3  Q.  B. 

(3)  1 1  R.  R.  420  (12  East,  381).  197,  203,  37  L.  J.  a  B.  89.  and  Randall 

(4)  Distinguished    in    Hmdhead   v.  v.   Neivson  (1877)   2   Q,  B.  Div.  102. 
Miilland  Ihiibray  Co,   (1867)  L.  R.  2  107,  46  L.  J.  Q.  B.  259.-  A.  C. 
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must  be  made  on  purpose.    B.  does  not  make  the  rope  himself>  but       Brown 
sends  the  oxder  to  his  manufacturer,  who  employs  ii  third  party  to  make  v. 

the  rope.  "  '  Edginotox. 

Held,  in  an  action  on  the  case  by  A.  against  B.,  to  recover  damages 
resulting  from  the  insufficiency  of  the  rope,  that  B.,  as  between  him  and 
A.,  is  to  be  considered  as  the  manufacturer  of  the  rope;  and  that  an 
implied  warranty  arises  out  of  the  contract,  that  the  rope  is  a  fit  and 
proper  one  for  the  purpose  for  which  it  was  ordered. 

Semble,  that,  to  i-aise  an  implied  warranty,  it  is  not  necessary  that  the 
vendor  should  also  be,  or  should  represent  himself  as,  the  manufacturer, 
where  he  is  told  of  the  purpose  for  which  the  goods  are  required,  and 
the  purchaser  does  not  select  them  himself,  but  ralies  on  the  skill  and 
judgment  of  the  vendor. 

Ca>se.  The  declaration  stated  that  the  plaintiff,  before  and  at 
the  time  of  the  committing  of  the  grievances  by  the  defendant 
thereinafter  mentioned,  carried  on  the  trade  and  business  of  a  wine 
and  spirit  merchant,  at  a  certain  warehouse  and  premises,  with  the 
appurtenances,  situate  in  Lawrence  Pountney  Lane,  in  the  city  of 
London,  and  during  all  the  time  aforesaid  used  and  employed  a 
certain  crane,  with  ropes  and  appurtenances  thereto  belonging,  in 
and  at  the  said  warehouse  and  premises  in  the  way  of  his  trade  and 
business,  for  the  purpose  of  hauling  up,  letting  down,  suspending 
and  moving  in  and  out  of  and  about  the  said  warehouse  and 
premises,  pipes,  puncheons,  and  other  heavy  casks,  of  wine  and 
spirits,  as  occasion  might  require ;  and  *  thereupon,  to  wit,  on  [  *280  j 
the  5th  of  September,  1837,  the  defendant  having  notice  of  the 
premises,  and  being  a  dealer  in  ropes  amongst  other  things,  the 
plaintiff  then  bargained  and  agreed  with  the  defendant,  to  huy 
of  him  (amongst  other  things)  in  the  way  of  the  defendant's  busi- 
ness, at  and  for  a  reasonable  price,  to  be  therefor  paid  by  him,  a 
rope,  to  be  made  by  the  defendant  for  the  plaintiff,  to  be  used  in 
the  said  crane  and  appurtenances  in  and  at  the  said  warehouse  and 
premises,  in  the  way  of  the  said  wine  and  spirit  trade  and  business, 
for  the  purpose  of  hauling  up,  letting  down,  suspending,  and 
moving,  in,  out  of,  and  about  the  said  warehouse  and  premises, 
pipes,  puncheons,  and  other  heavy  casks  of  wine  and  spirits  as 
aforesaid ;  and  retained  the  defendant  to  put  up,  splice,  fix,  and 
adjust  the  same  rope,  ready  for  use  in  the  said  crane  as  aforesaid, 
for  reward  to  the  defendant  in  that  behalf ;  and  the  defendant 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  pretended 
fulfilment  of  the  said  agreement,  by  falsely  and  fraudulently 
warranting  and  representing  to  the  plaintiff  that  a  certain  rope, 
produced  by  the  defendant,  was  made  in  pursuance  of  the  said 
agreement,  and  was  good  and  fit  for  the  purpose  of  being  used  in 
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bbown  the  said  orane  and  appurtenances  in  and  at  the  said  warehouse  and 
Edotnoton.  premises,  in  the  way  of  the  said  trade  and  business,  for  the  pur- 
poses in  that  behalf  aforesaid,  sold  and  delivered  the  last-mentioned 
rope  to  the  plaintiff  for  the  said  price,  and  put  up,  &c.,  the  same 
for  use  in  the  said  crane  as  aforesaid,  for  reward  as  aforesaid,  which 
price  and  reward  were  afterwards,  to  wit,  on  the  80th  of  December 
in  the  year  aforesaid,  paid  by  him  to  the  defendant  for  the  same ; 
whereas,  in  truth  and  in  fact,  the  last-mentioned  rope,  at  the  time 
of  the  said  warranty,  representation,  and  sale,  was  not  good  or  fit 
for  the  purpose  or  use  in  that  behalf  aforesaid ;  but  was  then  very 
bad,  unfit,  and  improper  for  that  purpose  or  use,  and  was  made  of 

[  ♦281  ]  old,  bad,  and  improper  materials,  *and  badly  and  insufficiently 
made  ;  of  all  which  premises  the  defendant,  at  the  time  of  the  said 
sale,  warranty,  and  representation,  had  knowledge  and  notice.  And 
the  plaintiff,  in  fact,  said,  that  the  defendant,  by  means  of  the  pre- 
mises on  the  day  and  year  first  aforesaid,  falsely  and  fraudulently, 
and  for  the  sake  of  unjust  gain,  deceived  the  plaintiff  on  the  sale  of 
the  said  rope  as  aforesaid ;  that  he,  confiding  in  the  said  warranty 
and  representation  of  the  defendant,  did,  after  the  said  sale,  to  wit, 
on  &c.,  till  and  at  the  time  of  the  occurrence  of  the  loss  and  damage 
therein  mentioned,  use  and  employ  the  said  crane,  rope,  and  appur- 
tenances in  and  at  the  said  warehouse  and  premises  in  the  way  of 
the  said  trade  and  business,  for  the  said  purpose  of  hauling  up, 
letting  down,  suspending,  and  moving  in  and  out  of  and  about  the 
said  warehouse  and  premises,  pipes,  puncheons,  and  other  heavy 
casks  of  wine  and  spirits  as  occasion  required,  which  the  plaintiff, 
but  for  the  representation  and  warranty  aforesaid,  would  not  have 
done ;  and  that  while  the  plaintiff  so  carried  on  the  said  business 
as  aforesaid,  to  wit,  on  the  20th  of  February,  1889,  while  the 
plaintiff,  confiding  in  the  said  representation  and  warranty  made 
by  the  defendant,  and  believing  the  same  to  be  true,  was,  by  his 
servants  using  the  said  rope  so  sold  as  aforesaid,  in  the  said  crane 
and  appurtenances  at  the  said  warehouse  and  premises,  in  the  way 
of  the  said  trade  and  business,  in  hauling  up,  suspending,  and 
moving  out  of  the  said  warehouse  and  premises  a  certain  pipe  of 
wine  of  the  plaintiff,  of  great  value,  to  wit,  of  the  value  of  100/.,  the 
said  last*mentioned  rope,  by  reason  of  its  being  so  bad,  unfit,  and 
improper  for  that  purpose  as  aforesaid,  and  made  of  such  old  and 
bad  and  improper  materials,  and  so  badly  and  insufiiciently  made 
as  aforesaid,  then  gave  way  and  broke,  and  thereby  the  said  pipe 
of  wine  fell  to  the  ground,  and  the  said  pipe  was  broken,  shattered, 


VOL.  Lviu.;     1841.     C.  p.     2  MAN.  &  G.  282—288.  411 

"^staved  in,  and  spoilt,  and  the  wine  in  the  said  pipe  was  spilt,       Brown 
scattered,  spoiled,  and  poured  out  upon  the  ground,  and  thereby   edoington. 
became  and  was  wholly  lost  to  the  plaintiff;  and  by  reason  of  the      [  *^^2  J 
premises  the  said  rope  had  become  and  was  of  no  use  or  value  to 
the  plaintiff,  and  the  plaintiff  had  also  been  obliged  to  lay  out 
and  had  expended  lOZ.  in  purchasing  and  putting  up  a  new  rope  for 
the  said  crane  in  lieu  of  the  said  bad  rope  sold  by  the  defendant  as 
aforesaid ;  and  the  plaintiff  had  been  and  was,  by  means  of  the 
premises,  otherwise  greatly  injured  and  damnified ;  to  the  plaintiff's 
damage  of  100/.,  &c. 

Plea :  not  guilty  ;  on  which  issue  was  joined. 

At  the  trial,  before  Maule,  J.,  at  the  sittings  in  London  after  last 
Michaelmas  Term,  the  following  facts  appeared  : 

On  the  80th  of  August,  1887,  a  clerk  in  the  employment  of  the 
plaintiff,  who  is  a  wine  and  spirit  merchant  in  Lawrence  Pountney 
Lane,  called  at  the  shop  of  the  defendant  in  Duke  Street,  Smith- 
field,  and  ordered  a  rope  for  a  crane  used  by  the  plaintiff  in  the 
way  of  his  business.  On  the  following  day  the  defendant's  fore- 
man went  to  the  plaintiff's  premises  in  order  to  ascertain  the 
dimensions  and  kind  of  rope  required.  He  examined  the  crane  and 
the  old  rope,  and  took  the  necessary  admeasurements,  and  was  told 
that  the  new  rope  was  wanted  for  the  purpose  of  raising  pipes  of 
wine  out  of  the  cellar  and  letting  them  down  into  the  street ;  when 
he  said  that  the  rope  would  have  to  be  made.  The  defendant,  who 
was  not  in  point  of  fact  a  rope-maker,  although  he  professed  him- 
self to  be  such,  forwarded  the  order  to  one  Dunn,  a  rope-maker  at 
Stepney,  but  without  informing  the  latter  of  the  purpose  to  which 
the  rope  was  to  be  applied.  Dunn,  instead  of  manufacturing  the 
rope  himself,  employed  one  Skinner  to  make  it.  On  the  5th  of 
September,  1837,  the  rope  was  affixed  to  the  plaintiff's  crane  by 
one  of  the  defendant's  servants.  *0n  the  20th  of  February,  1839,  [  '283  ] 
the  servants  of  the  plaintiff  were  removing  a  pipe  of  port  wine  from 
the  warehouse  to  a  cart,  when  the  rope  broke,  and  the  cask  falling 
into  the  street,  was  stove  in,  and  the  wine  lost.  There  was  con- 
tradictory evidence  with  respect  to  the  workmanship  of  the  rope 
and  the  materials  of  which  it  was  composed ;  and  an  attempt  was 
made  by  the  defendant  to  show  that  the  breaking  of  the  rope  was 
caused  by  the  improper  construction  of  the  crane.  It  appeared, 
however,  that  the  former  rope  had  lasted  twelve  years. 

It  was  submitted,  on  the  part  of  the  plaintiff,  that  the  defendant 
having  represented  himself  as  the  maker  of  the  rope,  and  also 
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Bbown       having  been  told  of  the  purpose  for  which  it  was  wanted,  impliedly 
edotngton.   warranted  that  the  rope  he  undertook  to  make  was  fit  and  proper 
for  that  purpose ;  and  Jones  v.  Bright  (i)  was  cited. 

For  the  defendant  it  was  contended,  on  the  authority  of  Gray  v. 
Cox  (2),  that  the  defendant,  not  being  the  manufacturer  of  the  rope, 
no  implied  warranty  arose,  and  that  he  could  not  be  held  liable  for 
any  latent  defect ;  and  that,  in  order  to  make  him  answerable,  the 
plaintiff  should  have  shown  that  the  defendant  knew,  at  the  tinoie 
it  was  furnished,  that  the  rope  was  unfit  for  the  purpose  for  which 
it  was  designed. 

The  learned  Judge  left  two  questions  to  the  jury  ;  first,  whether 
the  rope  was  a  fit  and  proper  one  for  the  purpose  for  which  it  was 
ordered ;  and,  secondly,  if  not  a  fit  and  proper  rope,  whether  the 
defendant  knew  it  to  be  so :  directing  them  to  find  tor  the  plaintiff 
in  case  they  were  of  opinion  that  the  rope  was  insufficient.  The 
jury  returned  their  verdict  for  the  plaintiff,  damages  40/.;  but 
negatived  any  "  guilty  knowledge  "  (as  they  termed  it)  on  the  part 
[  *284  ]  of  the  defendant.  The  ^learned  Judge  gave  the  defendant  leave 
to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
the  scienter  should  have  been  proved,  in  order  to  entitle  the 
plaintiff  to  maintain  the  action. 

Channell,  Serjt.,  in  Hilary  Term,  1840,  moved  accordingly, 
and  a  rule  nisi  was  granted  ;  against  which 

Bompas,  Serjt.  and  Gray  now  showed  cause : 

The  declaration  alleges  both  a  fraudulent  representation  and  a 
warranty.  If  the  latter  be  made  out,  there  is  no  need  to  prove  the 
scienter:  Williamson  v.  Allison  (8).  It  was  admitted  when  the  rule 
was  moved  for,  that  if  the  defendant  himself  had  been  the  manu- 
facturer of  the  rope  a  warranty  would  have  been  implied,  but  it 
was  contended,  that  he  was  merely  the  seller  of  the  article.  One 
question  will  be,  supposing  the  defendant  is  not  to  be  considered 
the  manufacturer,  whether  that  fact  negatives  any  implied 
warranty?  In  Gray  v.  Cox (2),  which  was  an  action  on  an  implied 
warranty  of  copper  sheathing,  Abbott,  Gh.  J.  stated,  he  was 
strongly  inclined  to  the  opinion,  that  ''if  a  person  sold  a  com- 
modity for  a  particular  pui*pose,  he  must  be  understood  to  warrant 

(1)  30  R.  R.  728   (5  Bing.  533;    3      Dowl.  &  Ry.  200;  1  Car.  &  P.  187). 
Moo.  &  P.  155.  (3)  2  East,  446. 

(2)  28  R.  R.  769  (4  B.  &  C.  108;   6 
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it  reasonably  fit  and  proper  for  such  purpose."  It  is  true,  that  Bbown 
some  of  the  other  Judges  thought  differently ;  but  that  case,  it  is  edoinqton. 
submitted,  is  no  authority,  so  far  as  the  facts  appear,  against  the 
plaintiff.  It  may  be  that  there  the  plaintiffs  themselves  went  to 
the  warehouse  of  the  defendants  to  choose  the  copper  sheathing. 
Here,  it  is  not  denied,  that  if  the  plaintiff  had  gone  to  the 
defendant's  shop,  and  had  selected  the  rope,  no  warranty  could 
have  been  implied,  for  in  that  case  the  plaintiff  would  have  acted 
on  his  own  judgment.  Instead  of  doing  so,  he  relies  on  the  judg- 
ment of  the  ^defendant,  who,  being  informed  of  the  particular  [*285] 
purpose  for  which  the  rope  is  wanted,  undertakes  to  furnish  it, 
and  thereby  impliedly  undertakes  that  the  rope  shall  be  a  fit  and 
proper  one  for  the  purposes  to  which  it  is  to  be  applied.  In  point 
of  law  the  defendant  is  to  be  considered  the  manufacturer  of  the 
article.  If  he  suffers  from  the  bad  quality  of  the  rope,  he  has 
his  remedy  over  against  the  person  by  whom  it  was  really  made, 
supposing  he  informed  the  latter  of  the  use  for  which  the  rope  was 
ordered.  If  he  did  not  so  inform  him,  it  was  his  own  neglect,  and 
he  cannot  now  complain  of  hardship.  When  the  rope  was  first 
sent  home,  if  the  plaintiff  had  discovered  it  to  be  insufficient,  it  is 
clear  that  he  might  have  returned  it,  on  the  ground  that  the 
defendant  had  engaged  to  furnish  him  with  a  fit  rope:  Street  v. 
Blaif  (1) :  but  he  could  not  have  done  so  had  the  rope  been  of  his 
own  selection.  Again,  if  the  defendant  had  been  driven  to  bring 
an  action  for  the  price  of  the  rope,  he  could  not  have  recovered 
without  alleging  that  the  rope  was  a  fit  one  for  the  purpose  for 
which  it  was  required ;  and  if  that  be  so,  it  establishes  the  proposi- 
tion contended  for  on  the  part  of  the  plaintiff.  [They  also  referred 
to  iMvuf  V.  Fid(i€on{2),  Bltiett  v.  Osborne  {d),  Jones  v.  Bright  {4), 
Chanter  v.  Hopkins  (6),  and  Parkinson  v.  Lee  (6).] 

Tal/ourd  and  Channell,  Serjts.  in  support  of  the  rule :  [  288  ] 

It  may  be  conceded,  that  if  a  warranty  be  proved  or  is  to  be 
implied,  the  fact  that  the  defendant  did  not  know  of  the  defect 
in  the  article  is  immaterial.  Two  circumstances  are  requisite  to 
support  the  position  established  by  Jones  v.  Bright,  of  an  implied 
warranty;  namely,  the  party  must  be  the  manufacturer  of  the 

(1)  36  B.  B.  626  (2  B.  &  Ad.  4d6).  (4)  30  B.  B.  728  (5  Bing.  d33;  3 

(2)  16  B.  B.  589  (6  Taunt.  108).  Moo.  &  V.  155). 

(3)  18  B.  B.  785  (1  Stark.  N.  l\  (5)  51  B.  B,  650  (4  M.  &  W.  399). 
384).  (6)  6  B.  B.  429  (2  East,  314). 
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Bkowk  goods  sold,  and  must  also  know  the  purpose  for  which  they  are 
edgington.  required.  The  question  here  is,  whether  the  defendant  is  to  be 
considered  as  the  manufacturer  of  the  rope.  It  is  clear  that 
nothing  took  place  at  the  shop  of  the  defendant,  from  which  it  can 
be  said  that  he  was  to  be  the  manufacturer.  Neither  would  the 
fact,  that  his  foreman  went  to  the  plaintiff's  premises  to  inspect  the 
crane,  and  was  there  told  the  purpose  for  which  the  rope  was 
wanted,  vary  the  case ;  for  all  this  might  have  been  done  by  him 
in  the  character  of  a  mere  seller  of  a  ready-made  article.  But 
then  it  will  be  contended,  that  the  foreman  stated  that  a  rope  must 
be  made  for  the  purpose.  He  did  not,  however,  say  that  the 
defendant  would  himself  manufacture  such  rope. 

(Maule,  J. :  The  foreman  was  told  that  the  rope  was  wanted  to 
draw  pipes  of  wine  from  the  plaintiff's  cellar,  and  to  let  them  down 
into  the  street.  He  undertook,  at  any  rate,  that  the  rope  should 
fit  the  pulley  of  the  crane ;  did  he  not  also  engage  that  the  rope 
would  draw  the  wine  from  the  cellar  ?) 

Neither  did  the  plaintiff  at  first  order  the  rope  to  be  made. 

(Maule,  J. :  I  do  not  think  that  the  evidence  showed  conclusively 

[  *289  ]       that  the  plaintiff  ordered  *the  rope  to  be  made ;  but  I  think  it  did, 

that  he  ordered  it  for  the  purpose  of  drawing  wine  from  the  cellar.) 

The  declaration  does  not  charge  the  defendant  as  the  manu- 
facturer of  the  rope,  but  as  a  dealer  in  ropes.  In  Jones  v.  Bright^ 
the  defendants  were  expressly  charged  as  having  manufactured 
the  copper  sheathing ;  and  that  fact  was  relied  on  by  some  of  the 
Court  in  their  judgment.  Supposing  the  defendant,  not  having  a 
suitable  article  among  his  own  stock,  had  purchased  it  ready-made 
from  another  tradesman,  would  he  in  that  case  have  been  called 
the  manufacturer  ?  It  seems  a  refined  distinction  to  say,  that  he 
is  to  be  so  considered  merely  because  he  procures  the  rope  from 
the  party  by  whom  it  is  made.  In  Jones  v.  Bright,  Best,  Ch.  J. 
gives  it  as  his  opinion,  that  there  was  in  that  case  an  express 
warranty ;  and  although  he  professes  to  put  the  case  on  a  ''  broad 
principle,"  when  he  comes  to  illustrate  it,  he  refers  to  the  case 
of  a  manufacturer,  and  says,  ''  by  providing  proper  materials,  a 
merchant  may  guard  against  defects  in  manufactured  articles ;  as 
he  who  manufactures  copper  may,  by  due  care,  prevent  the 
introduction   of  too  much   oxygen."     It  is  clear  here,   that    the 
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defendant  only  undertook  to  supply  the  article  in  the  ordinary  way  Bbown 
of  his  business  as  a  dealer  in  ropes ;  and  that  no  implied  contract  edginoton. 
arose  from  what  passed,  further  than  that  he,  as  the  seller  of  the 
rope,  should  not  keep  back  any  defect  known  to  him,  and  that  the 
rope  should  answer  the  description  given  of  it  in  the  invoice.  The 
distinction  between  the  manufacturer,  and  the  seller,  of  any  article 
is  obvious :  it  would  not  be  reasonable  to  hold  that  the  latter,  who 
has  neither  the  knowledge^  nor  the  means  of  knowledge^  of  any 
latent  defect,  should  be  held  responsible. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  to  be  a  distinction  well  founded,  both  in  reason 
and  on  authority,  that  if  a  *party  purchases  an  article  upon  his  [  *290  ] 
own  judgment,  he  cannot  afterwards  hold  the  vendor  responsible, 
on  the  ground  that  the  article  turns  out  to  be  unfit  for  the  purpose 
for  which  it  was  required ;  but  if  he  relies  upon  the  judgment  of 
the  seller,  and  informs  him  of  the  use  to  which  the  article  is  to  be 
appUed,  it  seems  to  me  the  transaction  carries  with  it  an  implied 
warranty,  that  the  thing  furnished  shall  be  fit  and  proper  for  the 
purpose  for  which  it  was  designed.  In  the  present  case  the  facts 
are  free  from  all  doubt.  The  plaintiff  sends  to  the  defendant's 
shop  for  a  crane  rope ;  whereupon  the  foreman  of  the  defendant 
goes  to  the  plaintiff's  premises  to  ascertain  the  dimensions  of  the 
rope  required,  and  is  shown  tlie  crane,  and  is  told  that  the  rope  is 
wanted  for  the  purpose  of  raising  pipes  of  wipe  from  the  cellar. 
The  rope  is  made,  and  is  fixed  to  the  crane  by  a  servant  of  the 
defendant.  Upon  this  state  of  facts,  it  has  been  contended  on  the 
part  of  the  defendant  that  no  warranty  can  be  implied,  inasmuch 
as  the  defendant  was  not  the  actual  manufacturer  of  the  rope.  I 
cannot,  myself,  see  any  great  distinction  between  a  manufacturer 
and  a  party  who  undertakes  to  get  an  article  made ;  but,  in  the 
present  case,  I  think  the  defendant  must  be  taken  to  be  the  manu- 
facturer. The  evidence  is,  that  he  sent  the  order  to  be  executed 
by  a  rope-maker  of  the  name  of  Dunn.  Can  it  make  any  difference 
with  respect  to  his  legal  liability,  whether  the  rope  was  made  on 
his  own  premises,  or  by  a  person  whom  he  employs  as  his  manu- 
facturer ?  This  is  a  stronger  case  than  Jones  v.  Bright ;  here,  the 
attention  of  the  defendant  was  distinctly  called  to  the  purpose  to 
which  the  article  was  to  be  applied.  I  do  not  think  that  any  great 
weight  is  to  be  given  to  the  argument,  of  the  hardship  of  holding 
the  defendant  responsible;  for  it  was  his  own  fault  that  he  did 
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Brown       not  inform  the  person  whom  he  ordered  to  make  the^rope,  of  the 
Edoinoton.   use  to  which  it  was  to  be  applied.     His  want  of  a  *remedy  over 
[  *89i  ]       against  the  manufacturer  from  this  circumstance,  ought  not   to 
prevent  him  from  being  held  liable  to  the  plaintiff. 

BosaKquet,  J«  : 

I  am  of  opinion  that  the  evidence  given  at  the  trial  sufficiently 
supports  the  warranty  set  out  in  the  declaration.  It  seems  that 
the  plaintiff  being  in  want  of  a  rope  for  his  crane,  applied  to  the 
defendant,  a  dealer  in  articles  of  that  description,  to  supply  him 
with  such  a  rope.  The  defendant's  foreman  went  to  the  plaintiff's 
premises,  examined  the  crane  and  the  old  rope,  and  took  the 
admeasurement.  He  therefore  undertook  to  make  the  rope,  or 
to  procure  it  to  be  made,  fit  for  the  purpose,  which  was  pointed 
out  to  him,  namely,  of  raising  pipes  of  wine.  It  appears  to  me 
that  this  is  a  much  stronger  case  than  those  which  have  been 
referred  to  in  the  course  of  the  argument.  In  Gray  v.  Cox  the 
question  was,  whether,  as  the  copper  sheathing  was  sold  with 
knowledge  on  the  part  of  the  defendants,  that  it  was  to  be 
applied  in  coppering  the  plaintiff's  ship,  a  warranty  was  implied 
that  it  was  fit  for  that  purpose.  At  the  trial,  Abbott,  Ch.  J.  held 
that  ^'if  a  person  sold  a  commodity  for  a  particular  purpose,  he 
must  be  understood  to  warrant  it  fit  for  that  purpose."  After- 
wards, when  delivering  the  judgment  of  the  Court  in  banc,  he 
expressed  himself  strongly  inclined  to  adhere  to  that  opinion,  but 
stated  that  some  of  the  other  Judges  thought  differently.  The 
reasons  for  this  difference  of  opinion  were  not  stated,  but  a  new 
trial  was  granted.  In  Jones  v.  Bi-iffht,  the  sheathing  was  selected 
by  the  plaintiff's  shipwright.  There,  the  Court  was  of  opinion, 
that  the  defendants  being  informed  of  the  purpose  for  which  the 
sheathing  was  wanted,  an  implied  warranty  arose.  With  the 
exception  of  the  circumstance  that  there  the  defendants  were 
the  manufacturers  of  the  copper  sheathing,  that  case  is  not  so 
[  *292  J  strong  as  the  present.  Here,  the  plaintiff  *did  not  go  to  the 
defendant's  shop.  But  the  defendant  sent  his  foreman  to  the 
plaintiff's  premises  to  ascertain  the  sort  of  rope  required,  who 
undertook  to  furnish  a  proper  rope,  not  then  in  existence,  but 
which,  on  trial,  turned  out  not  to  be  adapted  for  a  crane  rope.  I 
can  see  no  essential  distinction  in  this  case  between  the  defendant 
being  the  seller,  and  the  manufacturer,  of  the  rope.  Where  a 
contract  is,  expressly  or  impliedly,  to  furnish  goods  of  a  particular 
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description,  a  warranty  is  created  that  they  shall  be  of  that  descrip-  Bbown 
lion.  Here,  it  appears  that  the  defendant  did  not  manufacture  the  bdgikgton. 
rope  himself;  but  as  between  the  plaintiff  and  the  defendant,  I 
conceive  that  the  latter  is  to  be  considered  as  the  manufacturer. 
It  appears  to  me,  tiiat  the  evidence  given  at  the  trial  sufficiently 
establishes  an  implied  warranty,  on  the  part  of  the  defendant,  to 
supply  a  rope  fit  and  proper  for  the  purpose  for  which  it  was  required. 

Erskine,  J. : 

I  also  am  of  opinion  that  this  rule  should  be  discharged.     The 
question  is,  whether  the  evidence  showed  that  the  rope  was  supplied 
under  a  contract  which  implied  a  warranty,  that  the  rope  was  fit 
and  proper  for  the  purpose  for  which  it  was  required.     It  appears 
that  at  the  time  the  order  was  given,  the  rope  was  not  in  existence, 
and  that  the  defendant  was  made  acquainted  with  the  use  for  which 
it  was  wanted.    When  a  party  undertakes  to  supply  an  article  for 
any  particular  purpose,  he  warrants  that  it  shall  be  fit  and  proper 
for  such  purpose.     If  a  purchaser  himself  selects  the  article,  it  has 
been  held,  that  the  mere  fact  that  the  vendor  knows  the  use  for 
which  it  is  designed,  will  not  raise  an  implied  warranty,  because 
the  skill  and  judgment  of  the  latter  are  not  relied  on  in  making  the 
purchase.     In  this  case  not  only  was  the  defendant's  foreman  told 
the  purpose  for  which  the  rope  was  required,  but  after  being  so 
told,  he  undertook  to  supply  *the  rope,  and  said  that  it  must  be       [  '^293  ] 
made.     It  has  been  contended,  that  no  warranty  can  be  implied 
unless  the  seller  be  also  the  manufacturer.    It  is  true  that  in  Jones 
V.  Bright  the  vendors  were  the  manufacturers ;  and  that  fact  was 
alleged  in  the  declaration,  and  some  stress  laid  upon  it  by  the 
Judges  in  their  judgments.    But  it  does  not  follow,  because  the 
Court  attaches  some  weight  to  a  fact  which  clearly  makes  a  party 
liable,  that  such  fact  is  a  necessary  ingredient  in  the  case.     Here 
the  defendant  did  not  make  the  rope,  but  he  selected  a  person 
to  make  it,   and   had  an  opportunity  of  informing  him  of  the 
purpose  for  which  the  article  was  wanted.    If  he  did  not  do  so 
it  was  his  own  fault.     Having  undertaken  to  supply  a  rope  for  the 
plaintiff's  crane,  he  is  clearly  liable  to  this  action,  the  jury  having 
found  that  it  was  not  a  fit  rope  for  that  purpose. 

Maule,  J. : 

I  also  think  that  this  rule  should  be  discharged.     The 
tion  i3,  whether  the  material  allegations  in  the  declaration  were 
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Bbowv  sapported  by  the  evidence.  The  McUnter  not  having  been  proved, 
EDOI9QTOV.  i^  i^  necessary  to  consider  whether,  without  it,  the  evidence 
sustained  the  declaration.  I  think  that  the  effect  of  the  circum- 
stance of  the  vendor  being  also  the  manufacturer,  is  not  very 
distinctly  laid  down  in  some  of  the  cases.  ^The  way  in  which 
Abbott,  Ch.  J.,  put  the  point  in  Gray  v.  Cox  was,  not  that  the 
liability  of  the  defendant  depended  on  his  being  the  manufacturer 
of  the  article  sold,  but  upon  the  fact  of  his  knowledge  of  the 
purpose  for  which  it  was  required,  and  that  he  must  take  care  that 
it  was  of  the  proper  description.  Both  in  that  case  and  in  Jonex 
V.  Bright,  the  defendants  might  have  performed  their  contracts  by 
Supplying  goods  of  sufficient  quality,  although  not  of  their  own 
manufacture.  So  here,  the  defendant  might  have  fulfiUed  his 
contract  by  getting  a  proper  rope  made ;  for  it  was  not  a  necessary 

[  *294  ]       conclusion  *from  what  passed,  that  he  was  to  make  it  himself. 

The  foreman  went  the  day  after  the  order  was  given,  and  was  then 

told  that  the  rope  was  wanted  to  raise  pipes  of  wine  from  the  cellar, 

and  that  it  must  fit  the  crane,  when  he  said  that  a  rope  must  be 

made  for  the  purpose.    Not  only  was  the  defendant  to  make  the 

rope,  but  to  adjust  it  to  the  crane;    and  it  is  so  alleged  in  the 

declaration.     Supposing  that  the  accident  had  happened  in  con- 

sequence  of  the  rope  having  been  improperly  affixed  to  the  crane,  it 

is  clear  the  defendant  would  have  been  liable.    I  do  not  see  why  he 

should  be  answerable  in  that  event,  and  not  for  a  defect  in  the  rope 

itself.    The  evidence  given  in  the  case  satisfactorily  showed  that 

the  defendant  undertook  to  furnish  a  rope  which  would  fit  the 

crane  and  raise  the  pipes  of  wine.     The  jury  having  found  that  the 

rope  was  an  unfit  one  for  that  purpose,  the  defendant  has  been 

clearly  guilty  of  a  breach  of  the  implied  warranty  alleged  in  the 

declaration. 

Rule  discharged. 

1841.  DAVEY  AND  Another  v.  PHELPS. 

Jan   29 

_  •  (2  Man.  &  G.  300-306 ;  S.  C.  2  Scott,  N.  R  564.) 

[  ^^  J  Debt,  againet  a  surety  upon  a  bond  conditioned  for  the  due  payment  by 

M.  of  all  sums  in  which  M.  should  from  time  to  time  become  indebted  to 
the  plaintiffs,  for  goods  supplied  to  him  by  them  in  the  course  of  their 
business.  The  plaintiffs  having  drawn  a  bill  upon  M.  for  coals  supplied  to 
him,  discounted  the  bill,  which  was  dishonoured.  M.  went  to  the  plaintiffs, 
and  telling  them  that  he  wanted  80/.  to  enable  him  to  take  up  the  biU, 
asked  them  to  lend  him  that  sum.  The  plaintiffs  thereupon  gave  him  a 
cheque  for  80/.,  with  which,  and  his  own  money,  he  took  up  the  biU. 
Held,  that  this  was  not  in  substance  a  loan  by  the  plaintiffs  to  the 
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defendant  of  the  80/.,  but  an  advance  by  them  for  the  epecifio  purpose  of        Da  vet 
taking  up  the  bill,  which,  as  between  the  plaintiffs  and  M.,   remained  v. 

unpaid  to  that  extent;  and  that  consequently  as  the  plaintiffs  might  have       Phelps. 
recovered  the  80/.  from  M.  as  for  goods  sold,  the  defendant  was  liable  to 
pay  that  sum. 

On  a  motion  to  reduce  damages,  the  Court,  on  the  application  of  the 
plaintiffs,  made  it  part  of  the  rule  that  the  plaintiffs  should  be  at  liberty  to 
sign  judgment  and  issue  execution  for  the  whole  amount  of  the  damages, 
but  they  were  not  to  levy  more  than  the  sum  to  which  the  objection  did 
not  apply,  and  costs,  until  the  Court  should  order  further. 

Debt,  upon  a  bond,  dated  the  18th  of  June,  1889,  for  2,000/. 

Plea,  non  est  factum ;  on  which  the  plaintiffis  joined  issue,  and 
proceeded  to  set  out  the  bond,  the  condition  of  which  was,  for  the 
due  payment  by  one  Morris  to  the  plaintiffs,  of  all  such  sum  or 
sums  of  money  as  he  the  said  Morris  should  from  time  to  time 
become  indebted  in  to  the  plaintiffs  for  goods  which  should  be 
supplied  to  him  by  them  in  the  course  of  their  business,  when  and 
as  such  sums  of  money  should  respectively  become  due  and  *pay-  [  *30i  ] 
able,  at  the  expiration  of  the  credit  given  for  the  same  goods, 
according  to  the  usual  course  of  business  of  the  plaintiffs  with 
their  customers.  The  condition  also  contained  a  proviso  enabling 
the  defendant  at  any  time  to  determine  his  liability  under  the  bondy 
on  giving  a  written  notice  to  that  effect  to  the  plaintiffs.  After 
setting  out  this  condition  the  plaintiffs  suggested  a  breach  in  the 
non-payment  by  Morris  of  the  price  of  goods  supplied  to  him  by 
the  plaintiffs. 

At  the  trial  before  Goltman,  J.,  at  the  first  sittings  in  Hilary 
Term,  1840,  the  following  facts  appeared. 

Previously  to  the  18th  of  June,  1889,  the  date  of  the  bond,  the 
plaintiffs,  who  were  coal-merchants  in  London,  had  supplied  Morris 
with  coals  to  the  amount  of  17'M.  88.  6d.,  and  to  the  further 
amount  of  1672.  5^.  9d.  between  that  day  and  the  end  of  the  month. 
On  the  1st  of  July,  the  plaintiffs,  according  to  their  usual  course 
of  dealing  with  their  customers,  drew  a  bill  upon  Morris  for  two 
months  for  889/.  18«.  9(i.,  which  they  discounted  at  the  Bank  of 
England.  The  bill,  having  become  due  on  the  4th  of  September, 
was  dishonoured,  and  notice  of  that  fact  was  given  by  the  Bank  to 
the  plaintiffs  on  the  5th. 

On  that  day  Morris  called  upon  the  plaintiffs,  and  informing 
them  that  he  was  deficient  80/.  in  the  amount  necessary  to  take  up 
the  bill,  asked  them  to  lend  him  that  sum.  The  plaintiffs  accord- 
ingly gave  him  a  cheque  for  80/.,  when  he  went  to  the  Bank,  and 
with  the  cheque  and  money  of  his  own,  took  up  the  bill.    The 
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Davkt       plaintiffs  in  the  present  action  sought  to  recover  the  80Z.,  and  also 
Phelps.       the  sum  of  249Z.  18«.  6rf.  for  coals  subsequently  supplied  to  Morris. 

The  bill  for  the  339/.  13s.  9rf.  was  produced  at  the  trial  on  the  part 

of  the  plaintiffs,  but  was  in  the  hands  of  the  assignees  of  Morris, 

who  had  become  a  bankrupt. 

For  the  defendant  it  was  contended,  that  he  was  not  liable  for 
[  ••^02  ]      the  80/.,  inasmuch  as  it  was  a  loan  to  Morris,  *and  was  not  a  debt 

contracted  by  Morris  for  goods  supplied  to  him  in  the  course  of  the 

plaintiffs'  business. 

A  verdict  was  taken  for  the  plaintiffs,  and  the  damages  on  the 

breach   suggested  were  assessed  at  829/.   18^.   6d.,  leave  being 

reserved   to  the  defendant   to  move  to  reduce  the  damages  to 

249/.  18«.  M. 

G.  Hayes  in  Hilary  Term,  1840,  having  obtained  a  rule  nisi  to 
reduce  the  damages  accordingly. 

Sir  F,  Pollock,  on  the  part  of  the  plaintiffs,  applied  for  liberty 
to  issue  immediate  execution  for  249/.  18s.  6d.,  the  amount  of  the 
damages  to  which  the  objection  taken  did  not  apply,  together  with 
the  costs. 

The  Court,  after  referring  to  the  case  of  Ilellings  v.  Yaung  (i), 
granted  the  application,  and  tlie  rule  was  drawn  up  in  the  following 
terms : 

**  It  is  ordered,  that  the  plaintiffs,  upon  notice  of  this  rule  to  be 
given  to  them  or  their  attorney,  shall  show  cause  to  this  Court,  on 
&c.,  why  the  damages  on  the  verdict  found  for  the  plaintiffs  on 
the  trial  of  this  cause,  &c.,  should  not  be  reduced  to  the  sum  of 
249/.  18/?.  &(L  And  it  is  further  ordered,  that  the  plaintiffs  be  at 
liberty  to  sign  judgment  and  issue  execution  for  the  whole  amount, 
but  not  to  levy  more  than  the  said  249/.  18«.  6rf.  and  costs,  to  be 
taxed  by  one  of  the  Masters  of  this  Court,  until  this  Court  shall 
further  order." 

Sir  t\  Pollock  and  Knoivles  now  showed  cause  against  the  rule 
obtained  by  Hayes  : 

The  question  is,  whether  the  plaintiffs  could  have  sued  Morris  in 

respect  of  the  80/.  as  for  goods  sold,  or  could  only  have  recovered  it 

[  •803  ]       *as  for  money  lent.     If  they  could  have  sued  as  for  goods  sold,  the 

surety  is  liable,  otherwise  it  may  be  admitted  that  he  is  not.     It  is 

(1)  3  Scott,  770. 
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clear  that  the  advance  of  the  80Z.  was  not  meant  as  a  loan.  It  was  davey 
a  payment  by  the  plaintiffs  in  satisfaction  of  their  own  liability  to  thklps. 
the  Bank  of  England.  If  that  be  so,  the  bill  would  still  remain 
unsatisfied,  to  the  extent  of  the  80Z.,  as  between  the  plaintiffs  and 
Morris  ;  and  the  latter  might  have  been  sued  as  for  goods  sold.  It 
cannot  be  said  that,  as  between  the  plaintiffE(,  Morris,  and  the 
surety,  the  advance  of  the  80{.  was  a  payment  of  the  bill.  If  the 
bill,  instead  of  being  discounted,  had  remained  in  the  hands  of  the 
plaintiffs,  and  Morris  had  paid  the  amount  all  but  80/.,  it  is  clear 
that  the  plaintiffs  might  have  recovered  that  sum  as  due  for  goods 
sold.  So  also,  if  the  plaintiffs,  on  receiving  the  rest  of  the  money 
from  Morris,  had  added  to  it  80/.  of  their  own,  and  had  themselves 
taken  up  the  bill.  The  case  is  not  at  all  altered  by  the  plaintiffs, 
instead  of  sending  their  own  clerk  to  take  up  the  bill,  making 
Morris  their  agent  for  that  purpose,  who  would  have  been  guilty  of 
a  fraud  if  he  had  applied  the  money  in  any  other  manner.  The 
802.  was  not  lent  to  Morris,  but  was  merely  put  into  his  hands  for  a 
specific  purpose ;  and  in  case  he  had  not  taken  up  the  bill,  any 
action  against  him  for  that  sum  would  have  been,  not  for  money 
lent,  but  for  money  had  and  received.  As  soon  as  the  bill  became 
due,  and  was  dishonoured  by  Morris,  the  plaintiffs  had  a  right  of 
action  against  the  surety,  and  that  right  was  not  in  any  degree 
affected  by  what  took  place  between  the  plaintiffs  and  Morris. 

« 

G.  Hayes  in  support  of  his  rule  : 

This  was  clearly  a  loan  by  the  plaintiffs  to  Morris  of  the  80Z. 
By  the  bond,  the  surety  might  at  any  time,  on  giving  notice  in 
writing,  determine  his  responsibility.  The  bill,  on  *being  taken  [  •804  ] 
up,  was  retained  by  Morris,  who  was  thereby  enabled  to  impose  on 
the  surety,  by  representing  that  he  had  paid  for  all  coals  furnished 
up  to  that  time,  and  to  prevail  on  him  to  continue  his  responsi- 
bility. If  the  surety  had  been  aware  that  the  goods  previously 
supplied  were  not  fully  paid  for,  he  probably  would  have  refused 
to  be  answerable  for  coals  to  be  subsequently  sold  to  Morris. 
Morris  applied  in  direct  terms  for  a  loan  of  money ;  and  it  is  clear 
that  the  plaintiffs  might  have  maintained  an  action  for  money  lent. 
There  can  be  no  doubt  that  a  new  cause  of  action  arose  on  the 
money  being  advanced ;  and  the  Statute  of  Limitations  would  run 
from  the  time  of  such  advance,  and  not  from  the  time  that  the  bill 
was  taken  up.  The  evidence  in  the  case  is  inconsistent  with  the 
argument  that  Morris  was  the  agent  of  the  plaintiffs  in  taking  up 
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Davet       the  bill.     If  that  had  been  so,  the  bill  would  have  been  delivered 
Phkli»s.      over  to  the  plaintiflfs. 

(TiNDAL,  Ch.  J.  That  would  have  been  a  strong  argument,  if 
the  plaintiffs  had  advanced  the  whole  of  the  money.) 

Morris  was  not  obliged  to  use  the  60L  received  from  the  plaintiffs 
in  taking  up  the  bill  in  question,  but  might  have  appropriated  it 
in  paying  other  bills,  and  have  met  this  particular  bill  out  of  funds 
elsewhere  obtained.  If  the  plaintiffs  had  sued  Morris  for  the  80/. 
as  for  goods  sold,  the  bill  would  have  been  evidence  of  payment. 

(TiNDAL,  Ch.  J. :  It  would  only  have  thrown  upon  the  plaintiffs 
the  onv8  of  proving  that  the  coals  had  not  been  actually  paid  for.) 

There  was  no  evidence  to  show  that  the  plaintiffs  meant  the  80/. 
to  be  a  payment  by  them  to  the  Bank,  but,  on  the  contrary,  the 
advance,  both  in  terms  and  in  substance,  was  a  loan  to  Morris. 

TiNDAL,  Ch.  J. : 

Looking  at  the  substance  of  the  transaction,  it  appears  to  me 
that  this  was  not  a  loan  of  the  80/.  to  Morris,  but  that  it  was  an 
f  *3^6  ]  advance  of  that  sum  *for  the  specific  purpose  of  being  added  to 
money  of  his  own,  in  order  that  he  might  carry  it  to  the  Bank  of 
England,  and  there  take  up  the  bill  for  339/.  ISs.  9d.  What  is  the 
nature  of  a  loan  ?  That  when  the  money  has  been  advanced  the 
lender  loses  all  control  over  it.  Here,  it  was  not  probable  that  the 
plaintiffs  intended  to  lend  the  money  to  Morris,  who  confessed 
himself  unable  to  take  up  the  bill ;  neither  is  it  to  be  supposed  that 
the  plaintiffs  were  ignorant  that,  by  advancing  the  80/.  to  Morris, 
as  a  loan,  they  would  to  that  extent  discharge  the  suret3\  The 
precise  language  used  by  Morris,  on  applying  for  the  money,  must 
not  be  too  strictly  regarded ;  we  must  take  into  consideration  the 
whole  circumstances  of  the  transaction,  and  what  was  the  obvious 
understanding  and  intention  of  the  parties. 

BOSANQUET,  J. : 

The  real  question  is,  whether  all  the  coals  supplied  by  the 
plaintiffs  to  Morris  in  June,  1839,  subsequently  to  the  'time  that 
the  defendant  became  his  surety,  have  been  paid  for;  or  whether  a 
sum  of  80/.,  in  respect  of  such  coals,  still  remains  due.  In  the 
latter  case  the  surety  is  liable  in  the  present  action.     It  appears 
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that  Morris  gave  his  bill  for  the  whole  amount ;  which  would  be  Davet 
no  satisfaction  unless  the  bill  were  duly  honoured  at  maturity.  phelps. 
When  the  bill  became  due,  a  certain  portion  of  it,  namely, 
2592.  18«.  9d.  was  paid  by  Morris,  and  802.,  the  residue,  by  the 
plaintiffs,  who  furnished  Morris  with  the  latter  sum  in  order  to 
enable  him  to  take  up  the  bill.  As  between  the  plaintiffs  and 
Morris,  it  is  clear,  therefore,  that  part  of  the  bill  to  the  extent  of 
802.,  is  still  unpaid ;  and,  consequently,  that  the  plaintiffs  have  a 
claim  for  coals  to  that  amount  which  still  remains  unsatisfied. 

Erskime,  J. : 

I  am  of  the  same  opinion.  The  question  is,  whether  the 
plaintiffs  intended  to  advance  Morris  the  *802.  as  a  loan,  or  whether  [  *306  ] 
they  gave  it  to  him,  as  their  agent,  to  be  employed  in  partly  taking 
up  the  bill.  The  defendant  relies  on  the  words  used  by  Morris 
when  he  asked  for  the  money.  He  undoubtedly  asked  the  plaintiffs 
to  lend  him  the  802.,  but  we  must  look  at  the  circumstances  under 
which  the  money  was  advanced,  rather  than  at  the  particular 
expressions  used.  When  we  find  that  the  plaintiffs  were  not 
originally  inclined  to  trust  Morris  with  coals  on  his  own  credit,  it 
is  clear  that  they  had  no  great  confidence  in  his  personal  responsi- 
bility, and  that  confidence  would  not  be  increased  by  his  inability 
to  meet  this  bill.  It  is,  therefore,  not  likely  that  they  would  release 
the  surety  to  that  extent  by  lending  Morris  the  802.  The  fair 
conclusion  to  be  drawn  from  the  evidence  is,  that  the  plaintiffs 
merely  meant  to  advance  that  sum  to  Morris  for  the  specific  purpose 
of  being  applied  by  him,  as  their  agent,  in  taking  up  the  bill. 

Mauls,  J. : 

I  also  am  of  opinion,  that  the  fair  conclusion  to  be  drawn  from 
the  facts  of  this  case  is,  that  the  sum  of  802.  still  remains  due  to 
the  plaintiffs  for  coals  supplied  to  Morris  in  the  latter  part  of  the 
month  of  June.  The  plaintiffs  were  not  likely  to  trust  Morris 
on  his  own  responsibility,  when  they  would  not  sell  him  coals, 
unless  he  found  a  surety,  and  particularly  after  he  confessed  him- 
self unable  to  take  up  this  bill.  The  verdict  must,  consequently, 
therefore,  stand  for  the  whole  amount  for  which  it  was  taken  at 
the  trial. 

Rule  discharged. 
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CHISMAN  AND  Another  v.  COUNT  and  HAWLEY. 

(2  Man.  &  G.  307—312  ;  S.  C.  2  Scott,  N.  B.  569  ;  10  L.  J.  C.  P.  124.) 

Where  A.,  one  of  the  defendants,  was  shown  an  account  by  the  dark  of 
the  plaintiffs  at  their  counting-house,  and  he  objected  to  one  of  the  items, 
but  made  no  remark  with  respect  to  the  rest : 

Held,  that  this  was  evidence  of  an  account  stated  by  A.  of  the  items  of 
the  account  to  which  no  objection  was  made. 

To  connect  B.  with  A.,  as  a  co-promisor,  it  was  shown  that  they  were  the 
trustees  of  an  insolvent  estate,  in  respect  of  which  the  debt  arose ;  that  A. 
and  B.  were  at  the  counting-house  of  the  plaintiffs  on  several  occasions 
together ;  that  at  a  meeting  of  the  creditors  of  the  insolvent  estate,  the 
amount  of  the  plaintiff's  debt  was  stated  by  one  of  the  defendants  in  the 
presence  of  the  other ;  and  that  B.  had  admitted  in  a  letter  that  there  was  a 
debt  due  to  the  plaintiffs  : 

Held :  that  the  jury  were  justified  in  coming  to  the  conclusion  that  A., 
in  stating  the  account  with  the  plaintiffs,  had  authority  to  bind  B. 

Assumpsit,  for  money  lent,  and  on  an  account  stated.  Plea: 
non  assumpsit. 

The  plaintiffs  claimed  a  balance  of  1272.  d«.  2d.,  under  the 
following  particulars  of  demand. 


1833. 
Dec.  14. 
Draft  to  Parker     - 
Ditto  to  Whiffin     - 
To  balance  due  from  J. 
Webster's    account  to 
William  Hawley 
To  interest  to  May  31, 
1839 


£    «.    d, 

-  100    0    0 

-  11   17    6 


3  10  11 


-     27    4    6 
£142  12  11 


1833.  £    9,    d, 

Dec.  23. 
By  sale  of  ten  quarters 
peas,  tx  Taylor  -        -     lo    9    9 


Balance 


-  127    3    2 

£142  12  11 


[  ♦308  ] 


At  the  trial,  before  Tindal,  Ch.  J.  at  the  sittings  in  London, 
after  Michaelmas  Term,  18139,  it  appeared  that  one  Webster,  who 
occupied  a  farm  in  Essex,  having  become  embarrassed,  had  made 
an  assignment  of  his  estate  and  effects  to  the  defendants  as  trustees 
for  the  benefit  of  his  creditors.  The  plaintiffs,  who  are  corn-factors 
in  London,  in  support  of  the  first  count  of  the  declaration,  produced 
two  cheques,  which  had  been  drawn  upon  and  paid  by  them  on 
account  of  the  insolvent  estate  ;  but  those  cheques  were  objected  to 
as  being  inadmissible  in  evidence,  on  account  of  their  not  being 
stamped,  and  were  rejected.  The  plaintiffs  then,  in  order  to  prove 
the  second  count,  called  their  clerk,  who  stated,  that  on  one 
occasion  when  *Hawley  was  at  the  plaintiffs'  counting-house,  he 
showed  him  an  account  in  the  plaintiffs'  ledger,  headed,  "  Trustees 
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of  the  estate  of  Webster ;  "  that  Hawley  looked  over  the  account  (i),  Chisman 
and  objected  to  the  third  and  last  item  of  91.  lOs.  lid,,  but  made  no  coukt. 
remark  with  respect  to  the  two  other  items ;  that  the  witness  gave 
him  a  copy  of  the  account,  which  he  took  away  with  him,  and  said 
he  would  send  corn  from  the  farm  to  balance  the  account.  In 
order  to  connect  Count  with  this  admission  by  Hawley,  evidence 
was  given  to  show  that  they  had  acted  jointly  in  the  execution  of 
the  trust,  and  several  times  had  been  at  the  plaintiffs'  counting- 
house  together ;  and  that  after  the  account  was  delivered  to  Hawley, 
both  of  the  defendants  were  present  at  a  meeting  of  Webster's 
creditors,  when  one  of  the  defendants  in  the  hearing  of  the  other, 
stated  that  the  plaintiffs'  debt  was  about  lOOZ.  A  letter  from  Count 
to  the  plaintiffs'  attorney  was  also  put  in,  in  which  he  acknowledged 
that  there  was  something  due  to  the  plaintiffs. 

For  the  defendants  it  was  contended,  that  the  plaintiffs  had  failed 
to  establish  the  second  count,  and  that  the  plaintiffs  were  bound  by 
their  particulars,  which  said  nothing  of  an  account  stated  ;  but  the 
Lord  Chief  Justice  thought  that  there  was  nothing  in  the  par- 
ticulars to  mislead  the  defendants,  and  that  there  was  evidence  to 
go  to  the  jury,  of  an  account  stated  by  the  two  defendants.  The 
jury  found  their  verdict  for  the  plaintiffs  for  96/.,  being  the  amount 
of  the  balance  claimed  by  the  plaintiffs  after  deducting  the  item 
objected  to  by  Hawley. 

4 

Bompas,  Serjt.  in  Hilary  Term,  1840,  having  obtained  a  rule 
nisi  to  set  the  verdict  aside,  and  to  enter  a  nonsuit,  *on  the  ground       [  *309  ] 
that  there  was  no  evidence  to  support  the  account  stated, 

Channell,  Serjt.  (Taifourd,  Serjt.  was  with  him)  now  showed 
cause : 

There  was  clearly  suflScient  evidence  to  go  to  the  jury,  of  an 
account  stated  by  the  defendant  Hawley.  With  respect  to  Count, 
he  was  bound  by  the  act  of  his  co-trustee,  who  had  authority,  as 
his  agent,  to  state  an  account  for  him.  If  it  were  necessary  to 
show  Count's  individual  acquiescence,  that  is  established  by  what 
passed  at  the  meeting  of  the  creditors,  and  by  his  letter  to  the 
I)laintiffs'  attorney. 

Peacock  {Bompas,  Serjt.  was  with  him),  in  support  of  the  rule : 
It  18  submitted  that  there  was  no  sufficient  evidence  that  either 

( 1 )  The  acoount  was  the  same  as  the  particulars  of  demand,  with  the  exception 
of  the  claim  for  interest. 
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Chisman     Hawley  or  Count  had  stated  any  accounts.     To  make  a  good  account 

Count        stated,  there  must  be  some  one  present  who  can  settle  the  account. 

Here,  the  plaintiffs'  clerk  had  no  authority  to  waive  the  item  objected 

to  by  Hawley ;  and,  in  fact,  did  not  do  so,  for  that  item  is  included 

in  the  plaintiffs'  particulars. 

(Maule,  J. :  Is  it  not  evidence  of  an  account  stated,  where  one 
party  says,  "  You  owe  me  15/.,"  and  the  other  replies,  "  No ;  I  only 
owe  you  lOZ. "  ? ) 

In  B reckon  v.  Smith  (i),  where  the  defendant  had  admitted,  in 
conversation,  that  he  owed  the  plaintiff  132.  10s,,  such  admission 
was  held  not  to  be  sufficient  evidence  of  an  account  stated. 

(TiNDAL,  Ch.  J. :  There,  the  admission  was  to  a  stranger ;  here 
it  was  made  in  the  plaintiffs'  counting-house  to  their  clerk,  with 
whom  the  defendants  transacted  business.) 

A  qualified  acknowledgment  of  a  sum  due  to  a  plaintiff  will  not 
entitle  him  to  recover  upon  an  account  stated :  Evans  v.  Verity  (2) ; 
and,  here,  Hawley  must  be  understood  as  having  assented  to  the 
[  *3io  ]  other  items  ^in  the  plaintiffs'  account,  only  on  the  condition  that 
they  would  abandon  that  to  which  he  objected.  It  is  necessary 
that  a  balance  should  be  struck,  and  some  sum  finally  agreed  upon 
between  the  parties.  In  Teal  v.  Auty  (d),  an  admission  that  some- 
thing was  due  and  a  promise  to  pay,  were  held  insufficient  to 
support  a  count  upon  an  account  stated. 

(Maule,  J. :  That  case  would  be  in  point  if  the  plaintiffs  relied  on 
Count's  letter  alone.) 

In  Wai/man  v.  HUliard  (4),  a  demand  by  the  plaintiff  before  bringing 
his  action  of  40/.,  and  an  offer  by  the  defendant  of  17/.>  were  held 
t    be  no  evidence  of  an  account  stated. 

(TiNDAL,  Ch.  J. :  Here,  there  is  a  regular  account,  and  Hawley 
admits  that  it  is  correct  except  one  item.  Is  not  that  evidence  to 
go  to  the  jury  ?) 

No  claim  is  made  in  the  particulars  in  respect  of  an  account  stated. 

(TiNDAL,  Ch.  J. :  The  particulars  are  not  restricted  to  any  count. 
but  are  admissible  under  any  count  to  which  they  are  applicable.) 

(1)  1  Ad.  &  El.  488.  (3)  22  E.  R.  656  (2  Brod.  &  B.  99), 

(2)  By.  &  Moo.  N.  P.  239.  (4)  7  Bing.  101 ;  4  Moo.  &  P.  729, 
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Secondly;  it  is  admitted  that  no  evidence  was  given  of  Count  Gmisman 
ever  having  stated  any  account.  There  was  nothing  to  show  that  count. 
Hawley  was  acting  on  behalf  of  Count.  What  passed  at  the  meet- 
ing of  the  creditors,  and  Count's  letter,  did  not  amount  to  an 
admission  by  Count  that  Hawley  had  authority  to  act  for  him,  but, 
at  the  most,  to  an  acknowledgment  that  something  might  be  owing 
to  the  plaintiffs. 

TiNDAL,  Ch.  J. : 

It  appears  to  me,  that  there  was  evidence  to  go  to  the  jury  of  an 
account  stated  by  both  of  the  defendants.  If  the  case  had  rested 
on  the  evidence  of  the  clerk  alone,  there  was  sufficient  evidence  for 
the  jury  as  against  Hawley.  Then  with  respect  to  Count,  let  us 
look  at  the  other  facts  in  the  case.  He  and  Hawley  stood  in  the 
same  relation  to  each  other,  being  *  jointly  concerned  in  carrying  [  *3n  ] 
on  the  farm  as  co-trustees.  At  a  meeting  of  the  creditors,  one  of 
them  states,  and  the  other  acquiesces  in  the  statement,  that  a  sum 
of  about  100/.  is  due  from  them  to  the  plaintiffs.  That  appears  to 
me  to  be  evidence  to  go  to  the  jury,  that  Hawley,  when  the  account 
was  shown  to  him  by  the  plaintiffs'  clerk,  was  acting  as  the 
agent  of  Count;  and  I  think  that  the  jury  have  come  to  a 
right  conclusion. 

BOSANQUET,  J. : 

I  also  think  that  there  was  sufficient  evidence  to  go  to  the  jury 
of  an  account  stated  by  the  defendants.  It  is  objected,  that  when 
Hawley  made  the  admission  which  is  relied  on  as  amounting  to  an 
account  stated,  he  did  not  admit  the  whole  account.  It  appears, 
that  when  the  account  was  produced,  he  only  objected  to  one  item, 
and  made  no  remark  with  respect  to  the  rest.  I  think  the  effect  is 
the  same  as  if  he  had  said  that  he  admitted  all  the  items  to  be  due 
except  that  particular  item,  and  that  what  passed  was  evidence  of 
an  account  stated  to  that  extent. 

Ebskine,  J. : 

I  also  am  of  opinion  that  what  passed  at  the  plaintiffs'  counting- 
house  between  their  clerk  and  Hawley,  was  sufficient  evidence  to 
go  to  the  jury  of  an  account  stated  by  Hawlej\  The  latter  looks 
over  the  account,  and  only  objects  to  one  item  ;  and  he  takes  away 
with  him  a  copy  of  the  account.  On  several  occasions  afterwards 
be  and  Count  came  to  the  counting-house  together.    What  took 
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Ghisman     place  there  was  not  proved ;   but  looking  at  the  whole  of  the 

Count.       circumstances  in  the  case,  I  think  that  there  was  evidence  for  the 

jury,  that  Count  had  constituted  Hawley  his  agent  in  stating  the 

account,  and   that   the  jury  came  to  the  right  conclusion  upon 

such  evidence. 

Maule,  J. : 

The  account  is  shown  to  Hawley  by  the  plaintiffs*  clerk  ;  he  looks 
[  •312  ]  it  over,  and  only  objects  to  the  *last  item,  and  thereby,  in  effect, 
admits  the  rest  to  be  due.  The  plaintiffs  also,  by  their  clerk,  admit 
the  remainder  of  the  account  to  be  due.  It  is  objected  that  the 
plaintiffs  claimed  more,  and  did  not  abandon  the  item  to  which 
Hawley  objected.  I  do  not  consider  that  circumstance  material. 
The  admission  by  Hawley  was  not  conditional ;  for  he  did  not  say 
that  if  the  plaintiffs  would  strike  out  that  item  he  would  admit  the 
rest.  In  the  absence  of  authority  to  the  contrary,  and  on  reason, 
I  think  that  parties  may  agree  on  one  matter,  although  there  be 
some  other  matter  on  which  they  do  not  agree ;  and  that  there 
clearly  was  in  this  case  evidence,  to  go  to  the  jury,  of  an  account 
stated  by  Hawley.  Then  as  regards  Count,  he  and  Hawley  were 
acting  jointly  in  the  management  of  the  farm,  in  respect  of  which 
the  debt  arose.  It  was  shown  that  Count  was  several  times  at  the 
plaintiffs'  counting-house ;  and  there  can  be  little  doubt  but  he 
either  saw  or  heard  of  the  account.  Then,  at  the  meeting  of  the 
creditors,  a  sum  is  mentioned,  tending  strongly  to  the  conclusion, 
that  he  must  previously  have  known  the  amount  of  the  plaintiffs' 
debt.  There  is  also  a  letter  from  him  in  which  he  speaks  of  the 
debt ;  and  though  he  does  not  name  it,  he  appears  clearly  cognisant 
of  the  amount.  I  think  that  this  evidence,  taken  together,  fully 
justified  the  jury  in  the  conclusion  to  which  they  have  come. 

With  respect  to  there  being  no  mention  of  an  account  stated  in 
the  particulars,  I  do  not  see  that  there  is  any  thing  in  that  objection. 

Rule  discharged. 


1841.  DEACON  AND  Others  v.  STODHAET  and  Others. 

Jan^  29.     ^g  Man.  &  O.  317—325 ;  S.  C.  2  Scott,  N.  R  557  ;  10  L.  J.  C.  P.  97  ;  9  C -ar,  & 
[  317  J  I*-  ^^^') 

Payment  by  a  stranger  of  the  amount  of  a  bill  of  exchange   to  IL* 
bankers  at  whose  house  the  bill  is,  by  the  acceptance,  made  payable,  undt  r 
an  aiTangement  with  the  bankers,  whereby  the  part^  paying  obtains  posses- 
sion of  the  bill  for  a  collateral  purpose  of  his  own,  is  not  a  payment  of  the 
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bill  by  the  acceptor  (1).    Nor  can  such  a  payment,  if  made  before  the  bill       Deacon 
becomes  due,  be  considered  as  a  payment  for  the  honour  of  an  indorser.  t. 

Where,  therefore,  to  a  coimt  by  the  executors  of  A.,  the  indorser,  Stoduart. 
against  B.  0.  P.,  the  acr«ptoi-s,  of  a  bill,  the  defendants  pleaded  payment, 
and  the  evidence  was  that  A.  hnd  placed  the  bill  in  the  hands  of  E.,  in 
order  to  be  presented,  and  E.  improperly  discounted  it,  and,  to  reg^ain 
possession  of  it,  paid  the  amount  into  the  bankers  of  B.  0.  and  D.,  the 
acceptors,  and  then  returned  the  bill  to  A. ;  it  was  held,  that  this  evidence 
negatived  the  plea. 

Assumpsit,  by  the  plaintiffs,  as  executrix  and  executors  of 
one  Francis  Deacon,  deceased,  against  the  defendants  as  the 
acceptors  of  a  bill  of  exchange  for  1502.,  bearing  date  the  80th 
November,  1836,  and  payable  three  months  after  date,  drawn  by 
one  Edward  Andrews,  and  by  him  indorsed  to  the  testator  in  his 
life-time. 

There  was  a  second  count  for  money  paid  by  the  testator  for  the 
use  of  the  defendants. 

Pleas :  first,  non  asmmpsit,  to  the  second  count ;  secondly,  to  the 
first  count,  that  the  defendants  before  the  commencement  of  the 
suit,  to  wit,  on  the  Srd  March,  1887,  when  the  said  bill  of  exchange 
in  the  first  count  mentioned  became  and  was  due  and  payable 
according  to  the  tenor  and  effect  thereof,  duly  paid  and  honoured 
*the  same  when  presented  for  payment,  to  wit,  on  the  day  and  [  *318  ] 
year  aforesaid,  according  to  the  tenor  and  effect  of  the  said  promise 
of  the  defendants,  in  the  said  first  count  in  that  behalf  alleged :  and 
then  paid  the  said  sum,  to  wit,  of  150/.,  the  amount  made  payable 
by  the  said  bill,  according  to  the  tenor  and  effect  thereof,  and 
their  said  promise  in  that  behalf  in  the  first  count  mentioned; 
concluding  to  the  country. 

There  was  a  demurrer  to  the  third  plea  (2). 

The  defendants  pleaded  fourthly,  that  they  accepted  the  bill  for 
he  accommodation  of  the  drawer  thereof,  the  said  E.  Andrews, 
with  the  knowledge  and  privity  of  the  said  Francis  Deacon ;  that 
afterwards,  and  after  the  making  of  the  bill,  the  said  E.  Andrews 
became  and  was  insolvent,  and  was  indebted  to  divers  persons  in 
large  sums  of  money ;  and,  tliereupon,  afterwards,  to  wit,  on  the 
1st  February,  1888,  the  said  Francis  Deacon,  one  S.  Wilson,  one 
T.  Alder,  and  the  defendants,  all  then  being  creditors  of  the  said 
said  E.  Andrews,  or  to  whom  the  said  E.  Andrews  was  then  under 
pecuniary  liabilities,  agreed  amongst  themselves,  as  the  mutual 
friends  of  the  said  E.  Andrews,  and  for  his  relief  and  ease  and 

(1)  Bills  of    Exchange  Act,    1882,  (2)  See  5  Bing.  N.  C.  594;  7  Scott, 

8.59(1).  763. 
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Dbacon  benefit,  to  release  their  several  debts  and  liabilities  to  the  said 
Stodhabt.  E.  Andrews,  and  never  afterwards  to  enforce  payment  thereof;  that 
the  defendants  and  the  said  S.  Wilson  and  T.  Alder  then  discharged 
and  released  to  the  said  E.  Andrews  their  several  debts  and  liabili- 
ties respectively,  and  then  agreed  with,  and  promised,  the  said  E. 
Andrews,  that  they  respectively  would  never  enforce,  demand,  ask, 
or  sue  for  payment  of  their  respective  debts  or  liabilities ;  and  the 
said  Francis  Deacon  then,  in  consideration  of  the  premises,  and 
that  certain  other  creditors  of  the  said  E.  Andrews  would  release, 
abandon,  and  never  enforce  payment  of  their  debts  against  the 
X  *319]  *8aid  E.  Andrews,  agreed  with  the  defendants,  and  then  faithfully 
promised  them,  the  defendants,  that  he,  the  said  Francis  Deacon, 
would  never  ask  for,  sue  for,  demand  or  enforce,  payment  of  the 
said  bill  of  exchange ;  that,  by  reason  and  in  consequence  of  the 
said  promise  of  the  said  Francis  Deacon,  and  of  the  defendants  and 
the  said  S.  Wilson  and  T.  Alder,  never  to  enforce,  ask,  sue  for,  or 
demand,  payment  of  their  respective  debts  or  liabilities  as  aforesaid, 
the  said  other  creditors  of  the  said  E.  Andrews,  to  wit,  one  Mr. 
Turner,  &c.,  agreed  with  and  promised  the  said  E.  Andrews,  to 
release  their  several  debts  and  liabilities,  and  never  to  enforce,  ask, 
sue  for,  or  demand,  payment  of  their  debts  and  liabilities  respec- 
tively, amounting  together  to  a  large  sum,  to  wit,  1,000/. ;  and  that 
they,  the  defendants  and  the  said  S.  Wilson,  T.  Alder,  Mr.  Turner, 
&c.,  creditors  of  the  said  E.  Andrews  as  aforesaid,  in  consideration 
of  the  premises,  and  of  the  said  promise  by  the  said  Francis  Deacon, 
never  had  enforced,  sued  for,  asked,  or  demanded,  payment  of  their 
debts  respectively,  or  any  part  thereof,  and  had  released  the  same 
to  the  said  E.  Andrews,  for  and  upon  the  considerations  aforesaid. 
Verification. 

The  plaintiffs  joined  issue  upon  the  first  and  second  pleas ;  and 
replied  to  the  fourth  plea,  that  the  said  Francis  Deacon  did  not 
agree  in  manner  and  form  as  in  that  plea  in  that  behalf  alleged ; 
and  issue  thereon. 

At  the  trial  before  Goltman,  J.,  at  the  adjourned  sittings  in 
London  after  Michaelmas  Term,  1889,  the  plaintiffs  abandoned 
their  second  count,  and  rested  their  case  on  the  count  uix>n  the  bill. 
The  defendants,  in  order  to  support  the  plea  of  payment,  called  a 
clerk  of  Messrs.  Weston  &  Co.,  bankers  in  Southwark,  at  whose 
banking  house  the  bill  was  made  payable.  He  stated  that  the 
defendants  kept  an  account  with  Weston  &  Co.,  and  that,  on  the  8rd 
[  *320  ]       of  March,  1837,  the  day  when  the  bill  ^became  due,  the  balance  in 
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their  favour  was  upwards  of  800/. ;  that  the  bill  was  presented  on      Deacon 

that  day,  and  was  paid  and  cancelled  in  the  usual  manner.    On  his    stodhabt. 

cross-examination,  he  admitted  that  150i.  was  paid  into  the  bank, 

that  morning  by  a  stranger,  for  the  purpose  of  meeting  the  bill,  and 

on  condition  that  the  bill  should  be  given  up  to  him.    He  added, 

that  the  receipt  of  the  150Z.  and  the  payment  of  the  bill  were 

entered  in  the  defendants'  account.    A  witness  of  the  name  of  Jones 

was  then  called  for  the  plaintiffs,  who  stated  that  several  days  before 

the  bill  became  due,  Deacon,  the  testator,  handed  it  to  him  for  the 

purpose  of  being  presented,  at  the  same  time  directing  that  it  was  not 

to  be  noted ;  that  the  witness  having  indorsed  the  bill,  discounted 

it  at  the  Bank  of  England ;  that  on  the  morning  the  bill  became 

due,  he  called  at  Weston  &  Co.'s  to  ascertain  if  they  would  accept 

the  amount  of  the  bill  from  him,  and  deliver  it  up  to  him  after  it 

was  paid  ;  and  having  received  an  answer  in  the  affirmative,  he  sent 

the  amount  to  them  and  obtained  the  bill,  which  he  then  returned 

to  the  testator. 

To  establish  the  fourth  plea  the  defendants  (among  a  variety  of 
other  circumstances),  proved,  that  they  accepted  the  bill  for  the 
accommodation  of  a  Dr.  Andrews;  and  two  of  their  witnesses 
stated  that  the  testator  himself  informed  them  of  that  fact,  and 
said  that  he  would  never  call  upon  the  defendants  for  payment. 

The  learned  Judge  told  the  jury,  that  if  the  bill  was  paid  either 
by  the  defendants  themselves  or  by  some  other  person,  in  pursuance 
of  some  arrangement  between  the  parties  to  the  bill  by  which  the 
defendants  were  to  be  relieved  from  the  payment  of  it,  that  would, 
in  point  of  law,  be  such  a  payment  as  would  support  the  second 
plea ;  that  it  had  been  contended  on  the  part  of  the  plaintiffs,  that 
the  payment  was  made  for  the  honour  of  the  indorser  Jones ;  but 
that,  regularly,  there  could  be  no  payment  *for  the  honour  of  an  I  ♦821  ] 
indorser  until  default  had  been  made  by  the  drawee,  and  that  it  was 
for  the  jury,  looking  at  all  the  circumstances  of  the  cases,  to  say 
whether  or  not  the  bill  had  been  paid  according  to  the  usage  and 
custom  of  merchants.  With  respect  to  the  fourth  plea,  his  Lord- 
ship's opinion  was,  that  the  defendants  had  failed  to  prove  it.  The 
jury  returned  a  verdict  for  the  defendants  on  the  first  issue,  and  on 
that  raised  by  the  plea  of  payment ;  observing,  "  We  think  the  bill 
was  paid  by  the  defendants  under  some  arrangement  between  the 
parties ;  "  and  found  for  the  plaintiffs  upon  the  issue  on  the  fourth 
plea  (1). 

(I)  See  9  Car.  &  P.  685. 
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Deacon       Maule,  J. : 
r. 

Stodhakt.        I  also  think  that  there  was  no  evidence  to  sustain  the  plea  of 

^  ^^*  ^       payment.     Jones  having  improperly  discounted  the  bill,  recovered 

possession  of  it  by  paying  the  amount,  and  then  returned  it  to 

Deacon,  the  testator,  leaving  the  defendants  in  the  same  situation 

in  which  they  stood  before. 

Rule  absolute  (l). 


1841.  MCLEOD  V.  M^GHIE. 

_«*  (2  Man.  &  G.  326—328 ;  S.  C.  2  Scott,  N.  R.  604.) 

l  ^^^  J  In  trover  for  an  unstamped  guaranty  mutilated  by  the  defendant,  the 

plaintiff  is  entitled  to  such  damages  as  he  might  have  recoyered  in  an 
action  on  the  guaranty. 

Trover,  for  an  agreement  in  writing  of  great  value,  to  wit,  of  the 
value  of  lOOZ.,  whereby  the  defendant  agreed  to  become  security  to 
the  plaintifif  for  half  the  amount  of  the  moneys  which  might  be 
advanced  by  the  plaintiff  to  one  James  Puxley,  not  exceeding 
1002.  (2),  and  which  were  necessary  to  put  the  said  James  Puxley  in 
possession  of  a  certain  public-house,  to  wit,  &c.,  and  for  a  certain 
other  paper  writing  of  great  value,  to  wit,  &c.,  signed  by  the 
defendant,  for  the  securing  to  the  plaintiff  the  payment  by  the 
defendant  of  certain  moneys  therein  mentioned. 

Fleas :  first,  not  guilty ;  secondly,  that  the  plaintiff  was  not 
possessed;  upon  both  of  which  pleas  issue  was  joined. 

At  the  trial,  before  Coltman,  J.,  at  the  sittings  at  Guildhall  in 
this  Term,  it  appeared  that  the  defendant  had  given  a  guarantee 
to  the  plaintiff  in  the  form  of  a  letter,  as  follows : 

**  80th  November,  1838. 
"  Dear  Sir, — Mr.  Puxley  informs  me  you  are  willing  to  pay  for 
the  fixtures  of  the  public-house,  sign  '  Wheatsheaf,'  situated  at 
Botherhithe,  if  I  will  become  security  for  half  the  amount  of,  say 
about  100?.,  which  I  hereby  engage  to  do. 

**  I  am.  Dear  Sir,  your's  truly, 

"  B.  A.  M'Ghib. 

'*  Bentley  M'Leod,  senior,  Esq., 

Stockwell." 

(1)  The  defendants'  rule  was   dis-  sion  '*not  exceeding  100/./'  is  meant 

charged  on  a   preliminary   objection  '^themoney  advanced"  not  exceeding* 

that  it  was  moved  too  late. — A.  C.  or  **  the  half  of  the  money  advanced'^ 

Qucere,  whether  by  this  expres-  not  exceeding,  that  sum?  Videj)o$t,Ad6, 
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This  letter  the  defendant  delivered  to  Puxley,  who  delivered  it  to       M'Leod 
the  plaintiff,  who  advanced  2472.  15«.  Id.  to  Puxley  for  stock  and      M'Ghiu. 
fixtures,  of  which  147Z.  19a.  lOd.    was  for  fixtures.     Some  time        [  327  i 
afterwards,  the  plaintiff  observing  that  his  father's  christian  name 
appeared  in  the  letter  instead  of  his  own  (i),  sent  his  clerk  to  the 
defendant's  counting-house  to  get  it  altered.     The  defendant  not 
being  at  home,  the  guarantee  was  left  with  one  of  his  partners. 
The  defendant,  upon  receiving  it,  altered  it  by  inserting  the  word 
**  Stockwell,"  which  was  the  residence  of  the  plaintiff's  father,  the 
plaintiff  residing  at  Gamberwell,  but  upon  being  appUed  to  on  the 
part  of  the  plaintiff  to  return  the  guarantee,  he  refused  to  do  so,  and 
afterwards  struck  out  his  signature. 

The  learned  Judge  told  the  jury  that,  inasmuch  as  the  defendant 
had  mutilated  the  instrument  which,  if  it  had  remained  in  its 
original  state,  the  plaintiff  might  have  caused  to  be  stamped  and 
put  in  suit  against  the  defendant,  the  plaintiff  was  entitled,  in  this 
action,  to  the  amount  of  damages  which  he  might  have  recovered 
in  an  action  upon  the  guarantee.  The  jury  having  returned  a 
verdict  for  the  plaintiff,  damages,  lOOZ., 

Talfotirdy  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection : 

The  plaintiff  was  entitled  to  nominal  damages  only,  the  paper  in 
question  being  unstamped.  It  is  not  contended  that  trover  will  not 
lie  for  an  unstamped  paper :  Mercer  v.  Jones  (2)  ;  but  the  value  of 
the  instrument  must  be  taken  as  it  stood  at  the  time  of  the  con- 
version, at  which  time  no  action  could  have  been  maintained 
upon  it. 

(Maule,  J. :  It  was  worth  at  that  time  to  the  owner  as  much  as 
it  would  enable  him  to  obtain  by  means  of  an  action,  deducting 
the  expense  *of  stamping.)  [  •328  ] 

Supposing  the  jury  to  have  been  entitled  to  give  damages  for 
what  the  plaintiff  might  have  recovered  upon  the  guarantee  when 
stamped,  they  should  have  been  told  that  they  ought  to  find  a 
verdict  in  the  alternative  for  lOOZ.  if  the  defendant  did  not  give  up 
the  paper;  and  if  he  did,  then  for  Is.  only  (3). 

(1)  As   to    the    effect   of    such    a  3  B.  &  Aid.  632). 

misnomer,  see  7>of  d.  Le  Chnxilier  v.  (2)  3  Camp.  477. 

IJuthwaitef   22   E.   B.   508  (8  Taunt.  (3)  A  jury  cannot  give  a  verdict 

306,   2  Moore,  304 ;   8.  t\  in  error,  subject  to  any  contingency,  except  the 

28—2 
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'^R.R. 


M'Leod 
r. 
^    M'Ghib. 


TiNDAL,  Ch.  J. : 

The  defendant  has  damnified  the  plaintiff  by  his  wrongful  act  in 
mutilating  the  instrument.  I  think,  however,  that  the  damages 
should  be  reduced  to  50Z. 

BosANQUET,  Erskine,  and  Maule,  JJ.  concurred. 

Rule   nisi  for  a  new   trial,   unless   the  plaint ij^    iciU 
consent  to  reduce  the  damages  to  50Z.  (l). 


1841. 

Jan,  30. 

L  351  ] 


LITTLE,  KOBEKTS,  and  MITCHELL  v.  NEWTON. 

(2  Man.  &  G.  351—362 ;  S.  C.  2  Scott,  N.  R.  509 ;   10  L.  J.  C.  P.  88 ;   9  Dowl. 

P.  C.  437  ;  5  Jur.  246.) 

Where  matters  in  difference  are  referred  to  the  award  of  three  arbitrators, 
or  any  two  of  them,  two  of  the  arbitrators  cannot  delegate  their  authority 
to  the  third,  the  parties  to  the  submission  having  a  right  to  the  joint 
judgment  of  at  least  two  of  the  arbitrators  upon  the  points  submitted  to 
their  decision. 

Where,  therefore,  a  submission  had  been  made  to  A.,  a  barrister,  and  B. 
and  C,  two  merchants,  or  any  two  of  them,  and  after  evidence  had  been 
given  on  each  side,  A.  and  B.  agreed  to  make  their  award  in  favour  of  the 
plaintiffs  for  a  certain  sum,  subject  to  the  decision  of  A.  upon  a  point  of 
law,  to  which  award  C.  did  not  altogether  agree,  but  he  agreed  to  the  point 
of  law  being  left  to  A. ;  and  the  latter,  without  any  further  communication 
with  either  B.  or  C,  decided  the  point  of  law  for  the  plaintiffs,  and  drew 
up  the  award  in  their  favour  for  the  simi  which  had  been  mentioned,  and 
after  signing  it  at  Birmingham,  sent  it  to  London  to  be  executed,  by 
whichever  of  the  other  arbitrators  agreed  with  him,  where  it  was  executed 
on  the  following  day  by  B. ;  the  Coui-t  set  the  award  aside. 

If  A.  and  B.  having  finally  agreed  on  the  terms  of  the  award  when  they 
last  met,  had  affixed  their  signatures  thereto  at  different  places  and 
times,  queer e J  whether  the  award  could  have  been  objected  to  on  that  ground. 


By  articles  of  agreement  of  the 
the  plaintiffs  and  the  defendant,  a 

decision  of  the  Court  upon  a  point  of 
law,  as  in  the  case  of  a  special  verdict. 
The  mode  in  which  the  convenience  of 
a  contingent  verdict  is  in  fact  obtained, 
is  by  taking  a  verdict  for  the  full 
demand,  the  verdict  being  made, 
by  agreement  between  the  parties 
(generally  embodied  in  an  oi-der  of 
Nisi  Prius),  subject  to  reduction  upon 
the  i^eHormance  of  the  agreement  bn 
the  part  of  the  defendant.  But  all 
this  presupposes  and  procoods  upon 
the  legal  right  of  the  plaintiff  to  have 
a  verdict  for  the  larger  sum. 

(1)  If  the  plaintiff  was  only  entitled 


15th  of  January,  1840,  between 
certain  action  depending  in  this 

to  recover  from  the  defendant  the  half 
of  100/.  under  the  guarantee,  he  might 
be  said  to  have  gained  or  saved  6/.  by 
the  mutilation,  viz.  1/.  which  he  would 
have  had  to  pay  for  the  agreement 
stamp,  and  5/.  for  the  penalty.  But 
it  cannot  be  assumed  that  tho  defen- 
dant would  have  pleaded  a  false  plea 
of  n(m^a88ttmjf$it ;  and  in  tho  ab<<;encc 
of  such  a  plea  no  stamp  would  have 
been  necessary.  Besides  which,  ti» 
give  the  defendant  the  advant^ige  t>f 
tho  deduction  of  tho  6/.,  would  havt* 
been  to  enable  him  to  benefit  by  hi-i 
own  wrongful  act. 
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Court,  and  all  matters  of  diflference  therein,  as  well  as  all  other       little 

matters  of  difference,  causes  of  action,  sums  of  money,  accounts,      newton. 

claims,  and  demands  whatsoever  between  the  said  parties,  were 

referred  to  the  award,  order,  arbitrament,  and  final  determination 

of  A.  B.,  one  of  her  Majesty's  counsel  learned  in  the  law,  and  John 

M'Clure,    of  London,   merchant,   and    Judah   Hart,    of  London, 

merchant,   or  any  two  of   them,   so  as  the  award  of  the  said 

arbitrators,  or  any  two  of  them,  were  made  in  writing  under  their 

hands,  or  the  hands  of  any  two  of  them,  ready  to  be  delivered  &c. 

on  or  before  the  17th  of  March,  1840 ;  with  power  for  the  said  arbitrators 

to  enlarge  the  said  time;  the  costs  of  the  said  cause,  including  the  costs 

of  the  special  jury,  to  abide  the  event  of  the  said  award,  provided  the 

said  arbitrators,  or  any  two  of  them,  should  certify  that  the  said 

cause  was  a  fit  and  proper  one  to  be  tried  by  a  special  jury ;    and 

the  costs  of  the  award  and  reference,  or  in  any  manner  relating 

*  thereto,  to  be  in  the  discretion  of  the  said  arbitrators,  or  any  two       [  *'^52  ] 

of  them ;  and  the  said  arbitrators,  or  any  two  of  them,  to  direct  by  whom, 

or  to  whom,  and  in  what  manner,  the  same  should  be  paid  (1). 

The  time  for  making  the  award  having  been  duly  enlarged,  the 
two  first-named  arbitrators,  on  the  21st  of  July,  1840,  made  their 
award,  whereby  they  found  ''  that  the  plaintiffs  had  a  good  cause  of 
action  against  the  defendant  in  respect  of  the  demands  in  the 
declaration  in  the  said  action  duly  set  forth  ;  and  that  the  pleas  of 
the  defendant  in  the  said  action  pleaded  had  not  been  proved  ;  and 
they  assessed  the  damages  in  the  said  action  at  the  sum  of 
827/.  3«.  5d.;  and  awarded  the  said  damages  to  be  paid  by  the 
defendant  to  the  plaintiffs  in  respect  of  such  action;  and  they 
certified  that  the  said  cause  was  a  fit  and  proper  cause  to  be  tried 
by  a  special  jury ;  and,  with  respect  to  the  other  matters  in  difference 
to  them  referred,  the  said  arbitrators  awarded  that  the  defendant 
should  pay  to  the  plaintiffs  such  further  sum  as  would  (2),  in  the 
whole,  amount  to  4,038/.  Ss.  2^.,  which  said  last-mentioned  sum 
they  determined  to  be  the  balance  due  to  the  plaintiffs  from  the 
defendant,  both  in  respect  of  the  said  action  and  of  all  other 
matters  in  difference ;  and  they  further  awarded  that  the  defendant 
should  pay  to  the  plaintiffs  the  costs  of  the  plaintiffs  in  respect  of 
the  reference  and  award,  or  in  anywise  relating  thereto." 

(1)  See  this  agreement  more  fully  said  827/.  3a.  od,"  appear  to  have 
set  out  in  some  respects,  I  Man.  &  Q.  been  accidentally  omitted  in  this  part 
976 :  Little,  Boberts,  and  Mitchell  y.  of  the  award,  4,038/.  3s.  2r/.  being  the 
Newton,  whole  amount  found  by  the  arbitrators 

(2)  The  words  **  together  with  the  to  be  due. 
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LiTTLG  Biimpaa,  Serit.,  in  Michaelmas  Term  last,  obtained  a  rule,  call- 

Newton.      ing  upon  the  plaintiffs  to  show  cause  why  the  award  should  not  lie 

[  *353  ]       set  aside,  upon  the  grounds  (among  *others)  that  it  was  not  made 

by  any  two  arbitrators  together  ;  but  that  it  was  made  by  the  two 

arbitrators  who  signed  the  same»  at  different  times  and  at  different 

places. 

On  a  subsequent  day  in  that  Term  JVild^,  Solicitor-General, 
showed  cause,  and  Boinpas,  Serjt.,  and  Bramwell,  were  heard  in 
support  of  the  rule.  The  Court  took  time  to  consider :  and,  on  the 
last  day  of  the  Term,  Tindal,  Ch.  J.  stated,  that  the  Court  had 
determined  to  enlarge  the  rule  until  Hilary  Term,  and  to  give  the 
parties  the  opportunity  of  filing  fresh  affidavits,  in  order  that  the 
facts  might  be  more  fully  stated. 

An  affidavit  was  accordingly  filed  in  support  of  the  rule,  made  by 
Mr.  Hart,  the  arbitrator  named  by  the  defendant,  who  stated,  that 
after  several  meetings,  and  after  evidence  had  been  gone  into  on 
both  sides,  he  received  a  note  from  the  legal  arbitrator,  saying  that 
he  meant,  at  the  next  meeting,  to  ask  Mr.  M'Clure  and  the  deponent 
to  give  him  their  views  of  the  case,  in  order  to  be  enabled,  should 
they  differ  in  opinion,  to  decide  between  them ;  that  the  arbitrators, 
on  the  14th  of  July,  1840,  met  at  the  chambers  of  the  legal  arbitrator, 
when  the  latter  asked  Mr.  M'Clure  his  opinion  on  the  case,  who 
said  he  considered  that  the  full  amount  claimed  by  the  plaintiffs 
ought  to  be  paid  by  the  defendant ;  that  the  legal  arbitrator  then 
called  upon  the  deponent  for  his  opinion ;  that  the  deponent  entered 
fully  into  the  case,  giving  his  reasons  why  he  had  come  to  certain 
conclusions,  part  of  which  were  in  favour  of  the  plaintiffs  and  part 
of  the  defendant,  but  that  on  one  point  he  declined  giving  any 
opinion,  it  being  strictly  a  point  of  law ;  that  the  legal  arbitrator 
then  stated  that  he  should  consider  the  case  as  closed,  that  he 
would  reflect  on  the  observations  of  the  deponent,  and  would  make 
up  his  mind  on  the  case,  and,  as  to  the  point  of  law,  that  he  most 
take  the  responsibility  of  the  conclusion  at  which  he  might  arrive 
L  *354  ]  upon  it ;  that  during  the  meeting  the  legal  arbitrator  *did  not  give 
his  opinion  on  the  case,  or  express  any  opinion  that  could  in  any 
way  lead  the  deponent  to  imagine  whether  he  intended  to  decide 
for  the  plaintiffs  or  the  defendant ;  and  that  no  award  or  determina- 
tion or  decision  was  then  made  or  agreed  on  by  the  arbitrators,  or 
any  two  of  them ;  that  on  the  21st  of  July,  in  consequence  of  a 
notice  received  from  the  clerk  of  the  legal  arbitrator,  he  attended  at 
his  chambers  to  execute  the  award,  when  he  found  that  it  had  just 
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been  executed  by  Mr.  M'Clure,  as  sent  up  from  Birmingham  by  the       Little 
legal  arbitrator ;  that  the  clerk  refused  to  let  him  see  the  award,      newton. 
but  on  its  being  taken  up  a  few  minutes  afterwards  by  the  solicitor 
for  the  plaintiffs,  he  was  shown  a  copy.     The  award  appeared  on  the 
face  of  it  to  have  been  executed  by  the  legal  arbitrator  at  Birming- 
ham on  the  20th,  and  by  M'Clure  in  London  on  the  21st,  of  July. 

On  the  part  of  the  plaintiffs  an  affidavit  of  their  attorney  was 
filed,  containing  the  following  statement,  communicated  to  him  by 
the  legal  arbitrator,  which  was  confirmed  by  an  affidavit  from  Mr. 
M'Glure.    At  the  meeting  of  the  14th  of  July,  it  was  agreed  by  all 
the  arbitrators  that  the  amount  to  be  awarded  to  the  plaintiffs, 
subject  to  the  decision  of  the  arbitrators  upon  two  points,  was 
4,0382.  Ss.  M.,  the  sum  inserted  in  the  award;  that  such  points 
were,  first,  whether  the  plaintiffs  were  responsible  for  the  acts  and 
defaults  of  certain  parties  at  Calcutta ;  and,  secondly,  whether  due 
notices  of  dishonour  of  certain  bills  of  exchange,  had  been  given  to 
the  defendant ;  that  the  legal  arbitrator,  expressed  an  opinion  to 
the  effect,  that  he  agreed  with  Mr.  M'Clure  in  favour  of  the  plaintiffs 
upon  the  merits ;  and  that  the  plaintiffs  were  not  responsible  for 
the  acts  and  the  faults  of  the  parties  referred  to ;  but  as  the  counsel 
had  cited  numerous  cases  on  the  subject  of  notices  of  dishonour,  he 
wished  to  refer  to  those  authorities  before  he  made  *the  award ;       [  ^355  ] 
that  he  then  observed  to  the  other  arbitrators  that  he  presumed 
whichever  gentleman  he  disagreed  with  would  not  sign  the  award, 
and  that  both  of  them  replied  that  they  should  not ;  that  at  such 
meeting  all  discussion  was  considered  to  be  closed,  and  it  was  left 
to  the  legal  arbitrator  to  prepare  the  award  and  forward  it  for  execu- 
tion by  the  arbitrator  with  whom  he  should  agree ;  the  point  of  law 
being  left  by  the  other  two  arbitrators  solely  to  him  for  his  decision. 

Wild^f  Solicitor-General,  and  E.  V.   Williams,  now  showed 
cause.     *    *     * 

Bompas,  Serjt.  and  BramweU,  in  support  of  the  rule.    *     *     *        [  357  ] 

Cur.  adv.  vult. 

TnvDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  :  [  359  ] 

This  was  a  rule  calling  on  the  plaintiffs  to  show  cause,  why  the 
award  made  in  this  case  should  not  be  set  aside,  upon  two  grounds 
of  objection.  It  is  unnecessary  to  advert  again  to  the  first,  which 
was  a  question  of  fact,  and  appeared  to  us,  in  the  course  of  the 
discussion,  *to  be  answered  by  the  affidavits  on  the  part  of  the      [  *  360  ] 
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Little  plaintiffs ;  but  the  second  objection,  viz.  that  the  award  was  not 
Newton.  '^^^^  by  any  two  of  the  arbitrators,  required  further  consideration. 
If  this  objection  had  rested  on  no  other  grouKd  than  this,  that  the 
two  arbitrators  who  signed  the  award,  after  having  agreed  upon  the 
terms  of  their  award  when  they  last  met  together,  had  affixed  their 
respective  signatures  thereto  at  different  places  and  different  times, 
we  might  perhaps  have  hesitated  in  holding  the  award  to  I>e  void  on 
that  objection.  But  upon  looking  at  the  affidavits  in  this  case,  we 
think  the  objection  is  of  a  more  serious  description.  The  result  of 
those  affidavits  appears  to  be  that,  after  the  three  arbitrators  named 
in  the  submission  had  met  and  received  evidence,  and  heard  the 
parties,  a  meeting  on  a  subsequent  day,  namely,  the  14th  of  July, 
took  place  between  all  the  arbitrators,  for  the  purpose  of  consider- 
ing the  evidence,  and  determining  the  matters  referred  to  them ; 
at  which  meeting  it  was  agreed  by  all  three,  that  their  award  should 
be  in  favour  of  the  plaintiffs,  for  a  certain  sum  then  stated,  subject, 
however,  to  their  decision  on  two  points,  namely,  whether  the 
plaintiffs  were  responsible  for  the  acts  and  defaults  of  certain  parties 
at  Calcutta ;  and,  secondly,  whether  due  notice  of  the  dishonour  of 
certain  bills  of  exchange  had  been  given  to  the  defendant ;  that  at 
this  meeting  the  arbitrator  named  by  the  plaintiffs  declared  it  to 
be  his  opinion,  that  the  full  amount  claimed  by  the  plaintiffs  ought 
to  be  paid  to  them,  subject  to  the  opinion  of  another  of  the 
arbitrators,  who  was  a  barrister,  upon  the  point  of  law,  whether 
due  notice  of  dishonour  had  been  given  to  the  defendant,  which 
question  he  left  solely  to  the  decision  of  that  arbitrator ;  that  the 
arbitrator  named  by  the  defendant,  declared  that  his  opinion  on 
the  case  differed  in  many  points  from  the  opinion  of  the  other 
[  *36i  ]  arbitrator  named  by  the  plaintiffs ;  but  that  he  *declined  giving 
any  opinion  on  the  point  of  law,  and  referred  that  question  wholly 
to  the  opinion  of  the  barrister. 

The  barrister,  before  the  breaking  up  of  the  meeting,  and  in  the 
presence  of  the  other  two  arbitrators,  declared  his  agreement  with 
the  plaintiffs'  arbitrator,  and  that  he  was  of  opinion  with  the 
plaintiffs  on  the  merits,  and  that  they  were  not  responsible  for  the 
acts  and  defaults  of  the  parties  referred  to.  He  then,  however, 
gave  no  opinion  as  to  the  point  of  law,  but  expressed  his  wish  to 
look  into  the  authorities  cited  on  the  point,  which  he  promised  to 
do,  and  to  make  up  his  mind  upon  it ;  adding,  that  he  presumed 
the  gentleman  with  whom  he  might  disagree  would  not  sign  the 
award,   to   which   each   of   them  declared   that    he    should   not  ; 
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whereupon  the  arbitrators  separated,  considering  all  discussion  of       Little 
the  matters  between  them  at  an  end.  Newton. 

The  award  was  then  drawn  up  by  the  barrister  at  Birmingham, 
upon  the  principle  stated  by  him  in  the  presence  of  the  two  other 
arbitrators,  with  the  addition  only,  that  he  decided  the  legal  point 
in  favour  of  the  plaintiff.  It  was  signed  by  him  at  Birmingham, 
and  sent  to  London  by  his  clerk,  who  sent  a  notice  to  the  other  two 
arbitrators  to  attend  to  execute  the  award  and  receive  their  fees ; 
in  consequence  whereof  the  two  arbitrators  attended  on  the  following 
day,  when  the  award  was  executed  by  the  plaintiffs'  arbitrator,  but 
was  not  then  shown  to  the  defendant's  arbitrator,  who  was  refused 
permission  to  look  at  it.  A  copy  of  it,  however,  was  given  to  him 
after  it  had  been  taken  up  by  the  plaintiffs. 

This  was  the  whole  of  the  communication  between  the  arbitrators 
subsequently  to  the  14th  of  July ;  and  the  question  is,  whether, 
upon  this  state  of  facts,  the  award  is  good  ? 

It  is  quite  clear,  that  the  parties  to  a  submission  to  a  reference 
have  a  right  to  the  joint  judgment  of  the  two  *arbitrators  who  sign  [  *362  j 
the  award,  upon  each  and  every  point  embraced  by  such  award, 
after  communication  had  between  them,  so  as  to  insure  an  agree- 
ment of  mind  between  them,  upon  each  point,  before  the  signing  of 
the  award.  But  in  the  present  case,  the  determination  of  the  point 
of  law  appears  to  have  been  the  judgment  of  the  legal  arbitrator 
alone,  who  made  no  communication  whatever  of  the  conclusion  at 
which  he  had  arrived,  to  either  of  the  two  other  arbitrators,  but 
inserted  his  own  determination  in  the  award,  and  signed  the  same, 
before  any  such  agreement  had  taken  place.  The  award,  thus 
prepared  and  signed  by  one  arbitrator,  was  afterwards  signed  by 
another  of  the  arbitrators ;  but  was  never  shown  at  all  to  the  third 
arbitrator,  until  after  it  had  been  published.  It  is  true,  that  both 
arbitrators,  named  by  the  plaintiff  and  defendant  respectively,  had 
declined  to  interfere  on  the  question  at  law,  and  had  given  up  their 
opinion  to  that  of  the  third.  But  there  is  no  principle  of  law,  that 
we  are  aware  of,  which  will  authorise  any  such  delegation  of  the 
judicial  authority  conferred  upon  the  three ;  and  it  is  impossible 
to  say  that,  if  the  determination  of  the  legal  arbitrator  had  been 
disclosed  to  either  of  the  other  arbitrators  before  the  signature  of 
the  award,  some  argument  or  observation  might  not  have  been 
made  which  would  have  led  to  a  different  conclusion. 

Independently  of  this  particular  view  of  the  case,  it  appears  from 

« 

the  affidavit  that  the  costs  of  the  reference,  which  are  left  in  the 
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Little       discretion  of  the  arbitrators,  and  which  are  given  by  the  award 
Newton.      ^  the  plaintiff,  never  formed  the   subject  of  any  discussion  or 

communication  whatever  between  the  arbitrators. 

Upon  these  grounds  we  feel  ourselves  compelled  to  say,  certainly 

with  considerable  reluctance,  that  the  rule  for  setting   aside  the 

award  must  be  made  absolute. 

Rule  accordin/fltf. 

i8«.  MORISON  AND  Others  v.  SALMON  (I). 

(2  Mar.  &  G.  385— 3»4  ;  S.  C.  2  Scott,  N.  B.  449;  10  L.  J.  C.  P.  91.) 

■■ '      -I  The  declaration,  after  stating  that  the  plaintiffs  prepared,  Tended,  and 

sold  for  profit,  a  certain  medicine  called  *'  Morison's  Universal  Medicine.'' 
which  they  were  accustomed  to  sell  in  boxes  wrapped  up  in  paper,  vbich 
had  those  words  printed  thereon,  alleged  that  the  defendant,  intending  to 
injure  the  plaintiffs  in  the  sale  of  their  said  medicines,  deceitfully  and 
fraudulently  prepared  medicines  in  imitation  of  the  medicines  so  prepared 
by  the  plaintiffs,  and  wrapped  up  the  same  in  paper,  with  the  word^ 
**  Morison's  Universal  Medicine  "  printed  thereon,  in  order  to  denote  that 
such  medicine  was  the  genuine  medicine  prepared  and  sold  by  the  plaintiffs ; 
and  that  the  defendant,  deceitfully  and  fraudulently,  vended  and  sold,  for 
his  own  lucre  and  gain,  the  last-mentioned  boxes  of  the  said  articles,  repre^ 
sented  by  him  to  be  medicines  by  the  name  and  description  of  '*  Morison'^ 
Universal  Medicine,'*  which  had  been  prepared  and  sold  by  the  plaintiffs; 
whereas,  in  truth,  the  plaintiffs  had  not  been  the  preparers,  &c.  thereof : 

Held,  on  a  motion  to  arrest  the  judgment,  that  the  declaration  disdocvd 
a  sufficient  cause  of  action. 

Case.  The  declaration  stated,  that  the  plaintiffs  and  James 
Morison,  during  the  lifetime  of  the  said  J.  M.,  did,  for  a  long  space 
of  time  before,  and  at  the  time  of  the  committing  of  the  grievances 
thereinafter  mentioned,  prepare,  vend,  and  sell,  and  continue  to 
prepare,  vend,  and  sell ;  and  the  plaintiffs  since  the  decease  of  the 
said  J.  M.  still  continue  to  prepare,  vend,  and  sell  for  profit,  divers 
large  quantities  of  a  certain  medicine  called  Morison's  Universal 
Medicines ;  which  medicine  the  plaintiffs  and  the  said  J.  M.  daring 
the  lifetime  of  the  said  J.  M.  were  then,  and  the  plaintiffs  since  the 
decease  of  the  said  J.  M.  still  were,  used  and  accustomed  to  sell  in 
boxes  respectively  thereon,  that  is  to  say :  "  Morison's  Universal 
Medicine."  And  that  the  plaintiffs  and  the  said  J.  M.,  during  the 
lifetime  of  the  said  J.  M.,  before  and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  mentioned,  had  gained  and  acquired 
great  fame  and  reputation  with  the  public  on  account  of  the  said 
medicine  so  by  them  prepared,  vended,  and  sold,  and  continued  to 

(1)  Cp.,   among    modem  cases    on  Brewery  Co.  v.    PowtU  [1897]  A.  0. 

infringement  of  trade  names,  Bedda-  710 ;  F,  Piuet  <('  Cie,  v.  Maimm   L«ui,s 

way  V.  Bmihavi  [1896]* A.  C.  199,  65  Pinet  [1898]  1  Ch.  179,  67  L.  J.  (^h. 

L.  J.  Q.  B.  381 ;  Birmittgham  Vinegar  41.— F,  P. 
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be  prepared,  vended,  and  sold  as  aforesaid  ;  whereby  the  plaintiffs      Morison 
and  the  said  J.  M.,  during  the  lifetime  of  the  said  J.  M.,  daily      salmon. 
*  acquired  and  obtained  great  gain  and  profit  to  the  great  increase       [  "^386  ] 
of  their  riches.    Yet  the  defendant  \«eli  knowing  the  premises,  but 
wickedly  and  wrongfully,  subtly  and  unjustly,  intending  to  injure 
the  plaintiffs  and  the  said  J.  M.  during  his  lifetime  in  their  said 
sale  of  the  said  medicine,  and  to  deprive  them  of  the  great  gain 
and  profits  which  they  would  otherwise  have  acquired,  by  pre- 
paring, vending,  and  selling  the  said  medicine  as  aforesaid,  to  wit, 
on  the  Ist  of  May,  1839,  and  on  divers  other  days  and  times, 
between  that  day,  and  the  day  of  the  commencement  of  this  suit, 
did  wrongfully,  knowingly,   injuriously,   deceitfully,  and   fraudu- 
lently, against  the  will,  and  without  the  licence  or  consent  of  the 
plaintiffs  and  the  said  J.  M.,  prepare  and  make,  and  cause  to  be 
prepared  and  made,  divers,  to  wit,  10,000  boxes  of  certain  articles, 
represented  and  termed  by  him  to  be  medicines  in  imitation  of  the 
said  medicines  so  prepared,  vended,  and  sold  by  the  plaintiffs  and 
the  said  J.  M.  as  aforesaid,  and  did  wrap  and  cause  to  be  wrapped 
the  said  boxes  of  medicine  so  prepared  and  made  by  the  defendant, 
in   paper  having  the    following,   amongst    other  words,  printed 
thereon :  that  is  to  say,  ''  Morison's  Universal  Medicines,"  in  order 
to  denote  that  such  medicine  was  the  genuine  medicine  prepared, 
vended,  and  sold   by  the  plaintiffs  and   the  said  J.  M.,  and  on 
the  several  days  and  times  aforesaid,  did  knowingly,  wrongfully, 
injuriously,  deceitfully  and  fraudulently  vend  and  sell  for  his  own 
lucre  and  gain,  the  said  last-mentioned  boxes  of  the  said  articles 
represented  and  termed  by  him  to  be  medicine  by  the  name  and 
description  of  ''  Morison*s  Universal  Medicines,"  which  had  been 
prepared,  vended,  and  sold  by  the  plaintiffs  and  the  said  J.  M. ; 
whereas  in  truth  and  in  fact,  the  plaintiffs  and  the  said  J.  M.  had 
never  been  the  preparers,  vendors,  or  sellers  thereof,  or  of  any 
part  thereof ;  by  reason  of  which  premises,  the  plaintiffs  and  *the       [  ••^87  ] 
said  J.  M.  were  fraudulently,  deceitfully,  wrongfully,  and  injuriously 
hindered  and  prevented  by  the  defendant  from  selling,  vending, 
and  disposing  of  divers  large  quantities,  to  wit,  10,000  boxes  of  the 
said  medicine,  which  they  the  plaintiffs  and  the  said  J.  M.  would 
otherwise  have  sold,  vended,  and  disposed  of;  and  the  plaintiffs 
and  the  said  J.  M.  were  also  deprived  of  divers  great  gains  and 
profits  which  would  otherwise. have  accrued  to  them  from  the  sale 
thereof,  and  were  otherwise   greatly  injured  in   the   selling  and 
vending  of  their  said  medicine. 
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MoRisoN         Plea,  not  guilty ;  whereon  issue  was  joined. 

Salmon.  At  the  trial  before  Maule,  J.,  at  the  sittings  in  London,  aft^r 

Michaelmas  Term,  it  appeared  that  the  defendant  had  formerly 
been  an  agent  of  the  plaintiffs  in  selling  their  medicines.  It  was 
proved  by  one  of  the  witnesses  for  the  plaintiffs,  who  bad  been  in 
the  habit  of  buying  Morison*s  pills  at  the  defendant's  shop,  that  on 
asking  for  that  article,  he  sold  her  two  boxes  of  medicine  prepared 
by  himself,  wrapped  up  in  paper  marked  "  Morison's  Universal 
Medicine." 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  defendant 
had  sold  an  article  made  by  himself,  with  a  representation  that  it 
was  the  article  prepared  and  vended  by  the  plaintiffs ;  adding,  that 
if  the  defendant  used  such  marks  as  would  deceive  a  person  paying 
ordinary  attention,  so  as  to  lead  him  to  suppose  that  the  medicines 
sold  were  the  plaintiffs',  the  latter  were  entitled  to  recover. 

The  jury  having  found  for  the  plaintiffs, — damages,  one  farthing, 
— the  learned  Judge  certified,  under  the  3  &  4  Vict.  c.  24,  in  order 
to  entitle  the  plaintiffs  to  costs. 

Talfourd,  Serjt.  now  moved  for  a  new  trial,  on  the  ground  that 
the  verdict  was  not  warranted  by  the  evidence,  or  to  arrest 
the  judgment : 

r  *d88  ]  On  the  latter  point,  ''^he  submitted  that  the  declaration  did  not 

disclose  a  sufficient  cause  of  action.  There  being  no  patent,  the 
defendant  had  an  undoubted  right  to  manufacture  and  sell  the 
articles  which  are  the  subject  of  complaint.  Although  an  action 
will  lie  against  a  party  who  adopts  the  mark  of  another  for  the 
purpose  of  denoting  that  his  goods  are  manufactured  by  the  latter, 
and  who  sells  the  goods  so  marked  as  goods  manufactured  by  the 
latter :  Si/kes  v.  Sykes  (i) ;  yet,  here,  the  declaration  does  not 
contain  a  distinct  allegation,  that  the  defendant  represented  that 
the  article  sold  by  him,  was  manufactured  by  the  plaintiffs ;  but  that 
he  represented  it  to  be  medicine  in  imitation  of  the  medicine  pre- 
pared by  the  plaintiffs.  Neither  is  it  averred  that  any  person  was 
deceived  by  his  representation. 

In  Singleton  v.  Bolton  (2)  the  father  of  the  plaintiff  had,  in  his 
lifetime,  prepared  and  sold  an  article,  called  "Dr.  S.'s  Yellow  Oint- 
ment,'* for  which  he  had  no  patent ;  after  his  death,  the  plaintiff 
continued  to  sell  the  same  article,  and  the  defendant  sold  a  medicine 

(1)  27  R.  R.  420  (3  B.  &  C.  541 ;  5  (2)  2  Doug.  293. 

Dowl.  &  Ry.  292). 
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under  the  same  name  and  mark ;  it  was  held  that  no  action  could      Moribon 
be  maintained  by  the  plaintiff  against  the  latter.  Salmon. 

TiNDAL,  Ch.  J. : 

It  appears  to  me  that  this  declaration  discloses  a  sufficient  ground 
of  action.  It  commences  by  stating  that  the  plaintiffs  prepared, 
vended,  and  sold  for  profit  a  certain  medicine  called  ''Morison's 
Universal  Medicines,"  which  they  were  accustomed  to  sell  in  boxes 
wrapped  up  in  paper  with  those  words  printed  thereon ;  and  that 
the  defendant,  intending  to  injure  the  plaintiffs  in  the  sale  of  the 
said  medicines,  and  to  deprive  them  of  their  profits,  deceitfully  and 
fraudulently  prepared  and  made  medicines  in  imitation  of  the 
medicine  *so  prepared  and  made  by  the  plaintiffs.  As  there  is  [  *389  ] 
no  patent  for  the  article  in  question,  if  the  allegation  had  stopped 
there,  it  would  not  have  disclosed  a  good  cause  of  action ;  but  it 
goes  on  to  aver  that  the  defendant  wrapped  up  his  medicines  in  a 
paper  having  **  Morison's  Universal  Medicines  "  printed  thereon,  in 
order  to  denote  that  such  medicines  were  the  genuine  medicines 
prepared,  vended,  and  sold  by  the  plaintiffs.  The  declaration  alleges 
further,  that  the  defendant  deceitfully  and  fraudulently  vended  and 
sold  for  his  own  lucre  and  gain  the  said  last-mentioned  boxes 
of  the  said  articles,  represented  by  him  to  be  medicine,  by  the 
name  and  description  of  "  Morison's  Universal  Medicines,*'  which 
had  been  prepared,  vended,  and  sold  by  the  plaintiffs ;  whereas  in 
truth  the  plaintiffs  had  never  been  the  preparers,  &c.,  thereof. 
This  seems  to  me  to  be  a  sufficient  allegation  of  a  false  representa- 
tion by  the  defendant,  that  the  medicine  sold  by  him  had  been 
prepared  by  the  plaintiffs.  I  also  think  that  the  verdict  was 
warranted  by  the  evidence. 

BOSANQUET,  J. : 

I  also  am  of  opinion  that  this  declaration  discloses  a  sufficient 
cause  of  action ;  for  it  sufficiently  appears,  not  only  that  the  defen- 
dant prepared  medicines  in  imitation  of  those  of  the  plaintiffs,  but, 
that  having  so  prepared  them,  he  sold  them  as  and  for  the  medicines 
prepared  by  the  plaintiffs. 

Ebskine,  J. : 

I  am  of  the  same  opinion.  The  ground  of  action  is,  not 
that  the  defendant  prepared  and  sold  medicine  in  imitation  of 
**  Morison's  Universal  Medicine,'*  but  that  he  prepared  and  sold 
it  under  a  false  representation  that  it  was  the  article  prepared 
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MoRisoN      and  sold  by  the  plaintiffs,  whereby  the  plaintiffs  were  prevented 
Salmon.      from  selling  large  quantities  of  their  medicine.     That  is  *a  good 
[  *390  ]      cause  of  action,  and  it  is  supported  by  the  evidence  at  the  trial. 

Maule,  J. : 

I  also  think  that  this  record  discloses  a  good  cause  of  action. 
Although  the  declaration  is  somewhat  involved,  it  sufficiently 
alleges  a  false  representation  by  the  defendant,  that  the  article 
prepared  and  sold  by  him  under  the  name  of  ''  Morison's  Universal 
Medicines,"  was  medicine  prepared  by  the  plaintiffs,  and  that 
allegation  was  clearly  established  by  the  evidence. 

Rule  re/used  (i). 


1840.  SHREWSBURY   v.  BLOUNT  and  Otheks. 

Dff   1 

(2  Man.  &  G.  475—549 ;  S.  C.  2  Scott,  N.  R.  588.) 

lo41. 

Jan.  15.  In  an  action  by  A.  against  B.,  C.  and  D.  for  false  lepresentationa  alleged 

Feb,  1.  to  have  been  made  by  them,  acting  as  directors  of  a  joint  stock  CompaiiT, 

convei*sations  between  B.  and  C,  and  conversations  between  C.  and  E.,  a 
^        J  former  agent  of  the  Company,  are  admissible  in  evidence  to  show  the  6r*" 

Jid<f8  of  the  defendants  in  making  such  representations. 

Books  in  the  handwriting  of  E.,  sent  by  him  after  he  had  ceased  to  be 
agent,  to  the  secretary  of  the  Company,  are  not  admissible  in  evidence  for 
the  plaintiff,  unless  it  be  shown  that  the  books  were  kept  by  E.  as  agent. 

An  action  does  not  lie  for  a  false  representation  whereby  the  plaintiff. 
being  induced  to  purchase  the  subject-matter  of  the  representation  from  a 
third  party,  has  sustained  damage, — the  representations  appearing  to  have 
been  made  hand  fide  under  a  reasonable  and  well  grounded  belief  that  the 
same  were  true  (2). 

Case.  The  declaration  stated,  that  before  the  time  of  the 
committing  of  the  grievances  by  the  defendants,  the  defendants, 
one  Joseph  Malachy  and  Thomas  May,  one  James  Hasband  and 
Thomas  Husband,  and  divers  other  persons,  had  formed  themselves 
into  a  Company,  by  the  name  or  style  of  "  The  Wheal  Brothers 
Copper,  Tin,  Lead,  and  Silver  Mining  Company,"  for  the  working 
and  exploring  of  a  certain  copper,  tin,  lead,  and  silver  mine,  called 

(1)  The  remainder  of  the  original  East,  92);  Tapp  v.  Lee,  3  Boe.  &  P. 
report  of  this  case,  which  deals  with  367 ;  Hamar  v.  Alexandtr^  2  N.  £. 
the  power  of  the  Judge  to  certify  for  241,  244;  Scott  y.  Lara,  Peake»  N.P.C. 
costs  under  3  &  4  Vict.  c.  24  (repealed  226 ;  Ames  v.  MiUtoard,  20  R.  B.  60o 
42  &  43  Vict.  c.  59)  is  omitted.  See  (2  Moore,  714) ;  Ashlin  v.  WhiU^  Holt, 
now  B.  S.  C.  Ord.  LXV.  r.  I.— A.  C.  N.  P.  C.  387.     [And  see  now  Smith  t. 

(2)  As    to    the    necesRity     of     the  (-hndwirk  (1884)  9  App.  Cas.   187.  53 
existence  of  a  reasonable  ground  of  L.  J.  Ch.  873;  Jkrry  v.  /Vdt  (1889)  14 
belief  where  there  is   bona  fides,  see  App.  Ca.  337,  58  L.  J.  Ch.  864.] 
Haycra/t  v.    Creasy,  6  E.  E.  380  (2 
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and  known  by  the  name  of  *'  The  Wheal  Brothers  Mine,"  situate 
in  the  parish  of  Galstock  (i),  in  the  county  of  Cornwall ;  which 
Company,  before  and  at  the  time  of  the  committing  of  the  said 
grievances,  after  and  before  and  at  the  time  of  the  purchase  by  the 
plaintiff  of  divert  shares  in  the  said  Company,  as  thereinafter  next 
mentioned,  had  been  and  was  an  existing  Company  for  the  purposes 
aforesaid ;  and  that  also  before  and  at  the  time  of  the  committing, 
&c.  the  defendants  Blount,  Harrison,  and  Heathorn,  had  ^become 
and  were  the  trustees  of  the  funds  and  property  of  the  said  Com- 
pany ;    and  as    such    trustees    the  said  Blount,   Harrison,   and 
Heathorn,  before  and  at  the  time  of  the  committing,  &c.  had  become 
and  were  possessed   and    interested  for    the  remainder  of    two 
unexpired  terms  of  years,  of  and  in  the  liberties,  licences,  powers, 
and  authorities  (2),  before  then  respectively  given  and  granted  to 
the  said  Joseph  Malachy  and  one  Robert  Malachy,  by  one  William 
Worth,  to  dig,  work,  mine,  and  search  for  silver,  silver  ores,  tin, 
tin  ores,  copper,  copper  ores,  lead,  lead  ores,  and  all  other  metals 
and  minerals  in  and  throughout   the  said  mine ;   and  that  the 
defendants  Blount,  Harrison,  and  Heathorn,  as  such  trustees,  had 
then  become  and  were  also  possessed  of  all  and  singular  the  shafts, 
pits,  engines,  erections,  and  buildings,  ores,  metals,  and  minerals, 
machines,   utensils,   machinery,   and  all  other  property  of  and 
belonging  to  the  said  Company ;  and  that  also  before  and  at  the 
time  of  the  committing,  &c.,  the  defendants  had  become,  and  were 
the  directors  of  the  said  mining  Company,  with  such  qualifications, 
and    subject   to  such  conditions   as  were    and    are  declared   by 
the  scrip-certificates  of  the  said  Company  as  thereinafter  next 
mentioned,  and  the  officers  of  the  said  Company  had  been,  and 
were  under  the  sole  and   entire  control  of    the  defendants  as 
directors ;  and  that  on  the  formation  of  the  said  Company,  and 
thence  continually  until  the  committing,  &c.,  the  interest  and 
property  of  the  individuals  forming  the  said  Company,  of  and  in 
the  said  mine  and  the  said   other  property  had  been  and  was 
divided  into  5,000  shares,  and  the  defendants  and  the  said  other 
persons  on  the  formation  of  the  said  Company  as  aforesaid,  were 
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(1)  As  to  the  assessionable  manor  of 
Cabtock,  its  tenure  and  its  minerals, 
886  3  Man.  &  Ry.  140,  141,  142, 155, 
188,  190,  230,  231,  243,  461,  464,  467, 
477.  As  to  its  tin -bounds  in  1559,  see 
Mann«  £xch.  Pract.  3S0,  ». 

(2)  As  to  the  nature  of  the  interest 


acquired  tinder  such  a  grant,  see  Doe 
d.  ffanley  v.  Wood,  21  B.  B.  469  (2  B. 
&  Aid.  724) ;  Qoderick  v.  Gaacoyne, 
Latch,  189  ;  Roberts  v.  Davey,  38  R.  B. 
348  (4  B.  &  Ad.  664 ;  I  Nev.  &  M. 
443)  ;  Joiies  v.  Reynolds^  43  B.  B.  490 
(6Nev.  &M.  441,442(a)). 
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water  engines,  then  already  erected,  were  equal  to  the  draining  of 
the  mine  seventy  fathoms ;  that  there  were  offices,  sheds,  and  all 
convenient  buildings  for  working  the  mine  and  assaying  the  ores. 
&c.,  &c.,  with  all  necessary  apparatus,  furnishing  an  entire  mining 
establishment,  all  paid  for  out  of  the  produce  of  the  mine,  and 
without  any  call  having  been  made  on  account  of  the  capital  of  the 
Company.  And  that  the  defendants,  on  the  said  28th  day  of  July. 
1885,  ^and  on  divers  other  days  and  times,  did  also  falsely,  fraudn- 
lently,  and  deceitfully  cause  to  be  printed  and  to  be  represented  in 
the  said  conditions  annexed  to  the  said  scrip-certificates,  that  it 
was  very  improbable  that  any  call  would  become  necessary,  as  the 
defendants  had  funds  in  hand  arising  from  the  working  of  the  mine, 
to  declare  dividends  for  the  months  of  April  and  May,  1835,  and 
that  they  would  retain  funds  for  expenses  of  the  working  of  the 
mine  before  a  dividend  should  be  declared. 

And  that  the  defendants,  as  such  directors,  as  aforesaid,  did  also 
theretofore,  to  wit,  on  the  24th  day  of  July,  1885,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of 
this  suit  falsely,  fraudulently,  and  deceitfully  caused  to  be  inserted, 
printed,  and  published  in  a  certain  periodical,  called  the  Minlntj 
Joumalf  and  in  a  certain  daily  newspaper,  called  The  Times^  divers 
and  very  many  advertisements,  and  in  and  by  divers  of  such  adver- 
tisements, did  then  fraudulently  and  deceitfully  state  therein  and 
give  notice  thereby  that  a  dividend  of  18Z.  per  cent,  would  be  paid 
on  a  certain  day,  to  wit,  on  the  80th  day  of  July,  1885,  at  the  said 
Company's  office,  26,  New  Broad  Street,  that  a  further  dividend  of 
18Z.  per  cent,  per  annum  would  be  paid  on  Monday,  the  31st  day  of 
August,  1885,  at  the  said  Company's  office.  New  Broad  Street,  on 
the  subscribed  capital  of  100,000Z.,  for  the  month  of  May,  1835. 
That  the  defendants,  by  divers  other  of  the  advertisements,  did 
then  fraudulently  and  deceitfully  state  therein  and  give  notice 
thereby  that  a  dividend  of  18{.  per  cent,  per  annum  would  be  paid 
on  Wednesday,  the  80th  day  of  September,  1885,  at  the  said  office  of 
the  said  Company  on  the  subscribed  capital  of  100,000/.  for  the 
month  of  June,  1835.  And  that  in  and  by  divers  other  of  the  said 
advertisements  did  then  fraudulently  and  deceitfully  state  therein 
and  give  notice  thereby  that  a  dividend  of  *1SL  percent,  per  annum 
would  be  paid  on  Saturday,  the  81st  day  of  October  in  the  year 
1885,  at  the  said  office  of  the  said  Company,  on  the  subscribed 
capital  of  100,000/.  for  the  month  of  July,  1885. 

And  that  the  defendants,  in  and  by  divers  other  of  the  said 


VOL.  Lviii.]     1841.    C.  p.     2  MAN.  &  G.  481—482. 


451 


advertisements,  did  then  fraudulently  and  deceitfully  state  therein, 
and  give  notice  thereby,  that  a  dividend  of  181.  per  cent,  per  annum 
would  be  paid  on  Monday,  the  80th  day  of  November,  1835,  at  the 
said  office  of  the  said  Company,  on  the  subscribed  capital  of 
100,000/.,  for  the  month  of  August,  1885. 

And  that  the  defendants,  in  and  by  divers  other  of  the  said 
advertisements,  did  then  fraudulently  and  deceitfully  state  therein, 
and  give  notice  thereby,  that  a  further  dividend  of  182.  per  annum 
for  the  month  of  September,  1885,  on  the  fixed  capital  of  100,000i, 
would  be  paid  on  Thursday,  the  Slst  day  of  December,  1885,  at  the 
said  office  of  the  said  Company ;  and  that  in  future  the  dividends 
would  be  payable  quarterly  instead  of  monthly,  as  theretofore.  And 
that  the  defendants,  as  such  directors  as  aforesaid,  in  pursuance  of 
such  several  advertisements,  on  the  said  several  days  and  times 
mentioned  and  specified  in  the  said  several  advertisements  in  that 
behalf,  did  fraudulently  and  deceitfully  pay  to  divers  of  the  share- 
holders of  and  in  the  said  Company,  the  amounts  of  the  said 
several  pretended  dividends  of  18Z.  per  cent,  per  annum,  so 
advertised  as  aforesaid,  upon  their  several  and  respective  shares 
of  and  in  the  said  Company,  for  the  several  months  mentioned  in 
the  said  advertisements  as  aforesaid  :  and  the  defendants  did  then, 
and  on  divers  other  days  and  times,  fraudulently  and  deceitfully 
cause  certain  memorandums  or  indorsements  of  the  respective 
payments  of  the  whole  of  the  several  pretended  thereinbefore 
mentioned  dividends,  to  be  indorsed  upon  such  of  the  said  scrip- 
certificates  as  were  held  by  the  shareholders  who  had  received 
such  pretended  dividends,  *specifying  the  period  for  which  such 
respective  dividends  were  paid,  when  thej'  were  respectively  pay- 
able, the  amount  per  cent,  per  annum,  and  to  whom  they  were 
respectively  paid. 

Averment :  that  the  plaintiff,  having  seen  and  read  divers  of  the 
said  scrip-certificates  respecting  divers  of  the  shares  or  interests  of 
and  in  the  said  Company,  and  also  having  s€en  and  read  the  state- 
ments, representations,  indorsements,  and  memorandums  printed 
and  written  on  the  face  and  back  of  such  scrip-certificates,  and 
having  also  seen  and  read  the  conditions  annexed  to  tl.e  scrip- 
certificates,  and  having  also  seen  and  read  the  said  several 
advertisements  inserted,  printed,  and  published  as  aforesaid  in 
the  said  periodical  and  in  the  said  daily  newspaper,  and  believing 
and  confiding  in  the  said  several  false,  fraudulent,  and  deceitful 
statements,    representations,    indorsements,    and    memorandums, 
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conditions,  and  advertisements  to  have  been  true,  and  to  have 
been  made  and  published  by  the  defendants  on  good  and  sufEcient 
foundation,  and  having  no  reason  or  grounds  to  suspect  to  the 
contrary,  afterwards,  to  wit,  on  the  1st  day  of  June,  1836,  and  on 
divers  other  days  and  times  between,  &c.,  was  induced  to,  and  did 
go,  into  the  public  market  and  purchase  and  buy  divers,  to  wit, 
eighteen  scrip-certificates,  representing  divers,  to  wit,  seventr 
shares  or  interests  of  and  in  the  said  Company,  at  and  for  a 
certain  large  price  or  sum  of  money  per  share,  to  wit,  12/.  per 
share,  the  said  shares  of  and  in  the  Company  being  then  in  the 
public  market  for  sale  at  a  certain  discount  per  share,  to  wit,  8/. 
per  share,  divers  of  which  shares  bo  bought  by  the  plaintiff  as 
aforesaid,  to  wit,  forty  shares,  were  bought  of  one  Richard  Wace, 
divers  other  of  the  said  shares,  to  wit,  twenty  shares,  were  bought 
by  the  plaintiff  of  one  John  Field,  and  the  remainder  thereof,  to 
wit,  ten  shares,  were  bought  by  the  plaintiff  of  one  Joseph  Davis ; 
Wace,  *Field,  and  Davis  then  being  respectively  the  holders  of  the 
last-mentioned  shares ;  and  that  Wace,  Field,  and  Davis  then 
respectively  delivered  to  the  plaintiff  the  scrip-certificates  repre- 
senting the  several  shares  so  purchased  of  them  respectively  by  the 
plaintiff,  together  with  the  memorandums  and  indorsements  of  the 
payment  to  the  respective  holders  of  such  scrip-certificates  at  the 
time  of  such  payment  of  the  whole  of  the  several  pretended  divi- 
dends thereinbefore  mentioned  respectively  indorsed  thereon  ;  and 
also  together  with  all  other  the  before -mentioned  statements 
representations,  memorandums,  and  conditions  indorsed  thereon 
and  annexed  thereto  respectively. 

And  that,  by  reason  of  the  several  false,  fraudulent,  and  deceitful 
statements,  representations,  indorsements,  and  memorandums,  pre- 
tended dividends,  advertisements  of  dividends,  pretended  pa3*ment» 
of  dividends,  and  memorandums  and  indorsements  of  such  pay- 
ments, and  the  other  false,  fraudulent,  and  deceitful  conduct  of  the 
defendants  concerning  the  premises,  in  manner  thereinbefore  stated, 
divers  and  very  many  of  the  shares  or  interests  of  the  holders  of  the 
said  scrip-certiHcates,  of  and  in  the  said  Company,  before  and  at 
the  time  of  the  purchase  by  the  plaintiff  of  the  said  seventy  shares 
of  and  in  the  said  Company,  and  of  the  said  scrip-certificates  repre- 
senting the  same,  in  manner  aforesaid,  were  in  the  public  market 
for  sale  at  an  average  quotation  in  price  per  share,  to  wit,  at  121. 
per  share,  and  the  whole  amount  of  each  share,  to  wit,  2(M.»  was 
quoted,  stated,  and  represented  in  the  said  public  market  as  having 
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been  then  fully  paid  up  and  subscribed  by  the  then  scrip  or  share- 
holders of  and  in  the  said  Company. 

Whereas,  in  truth  and  in  fact,  both  before  and  at  the  time  when 
the  plaintiff  became  such  purchaser  of  the  said  seventy  shares,  and 
of  the  scrip- certificates  representing  the  same,  in  manner  aforesaid, 
the  said  shares  *or  interests  of  and  in  the  said  Company  were  quoted, 
and  bought  and  sold  in  the  said  public  market  at  a  much  greater 
price  per  share  than  the  same  were  actually  and  really  worth,  all 
which  the  defendants  then  well  knew. 

(The  declaration  then  proceeded,  in  the  same  form,  to  assert  that 
the  several  other  representations  stated  to  have  been  made  by  the 
defendants,  were  false  within  the  knowledge  of  the  defendants.) 

And  so  the  plaintiff  saith  that  the  defendants,  by  means  of  the 
premises,  falsely  and  fraudulently  deceived  the  plaintiff  upon  the 
purchase  by  him  of  the  seventy  shares;  and  thereby  the  shares 
became  and  were,  and  are  of  little  or  no  use  or  value' to  the  plaintiff, 
and  the  money  so  paid  by  the  plaintiff  to  Wace,  Field,  and  Davis 
on  the  purchase  of  the  said  last-mentioned  shares,  were  and  are 
unreasonable,  exorbitant,  and  unfair  prices  in  that  behalf ;  and  the 
plaintiff  hath,  by  means  of  the  premises,  not  only  lost  and  been 
deprived  of  the  benefit  and  profits  which  he  otherwise  might  and 
would  have  acquired  from  the  use  and  employment  of  the  moneys 
so  paid  by  him  as  aforesaid,  but  has  been  put  to  great  expense, 
amounting,  &c.,  in  investigating  and  ascertaining  the  affairs  of  the 
Company,  the  state  of  the  mine  and  its  working,  and  otherwise 
relating  to  the  fraudulent  conduct  of  the  defendants,  and  the  false- 
hood of  their  fraudulent  representations,  statements,  pretended 
payments  of  dividends,  and  other  fraudulent  and  deceitful  acts  of 
the  defendants ;  and  the  plaintiff  has  been  called  upon,  and  forced 
and  obliged  to  pay  a  certain  call  of  IL  per  share  upon  each  of  the 
shares  so  purchased  by  him,  and  which  call  amounts,  &c.  And 
the  plaintiff  hath  thereby  lost  all  benefit  which  he  might  and  other- 
wise would  have  derived  from  the  use  and  emjployment  of  the  last- 
mentioned  moneys,  and  the  same  have  become  wholly  lost  to  the 
plaintiff.  And  the  ^plaintiff  hath  been,  and  is  by  means  of  the 
premises,  otherwise  greatly  injured,  prejudiced,  aggrieved,  and 
damnified. 

The  second  count  stated  the  formation  of  the  Company :  that  the 
defendants  Blount,  Harrison,  and  Heathorn  had  become  trustees 
of  the  funds  of  the  Company,  and  possessed  of  two  terms,  and  of 
shafts,  property,  &c. :  that  the  defendants  had  become  the  directors 
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conditions,  and  advertisements  to  have  been  true,  and  to  have 
been  made  and  published  by  the  defendants  on  good  and  sufficient 
foundation,   and  having  no  reason  or  grounds  to  suspect  to  the 
contrary,  afterwards,  to  wit,  on  the  1st  day  of  June,  1836,  and  on 
divers  other  dajs  and  times  between,  &c.,  was  induced  to,  and  did 
go,  into  the  public  market  and  purchase  and  buy  divers,  to  wit, 
eighteen    scrip-certificates,    representing    divers,  to  wit,    seventy 
shares  or  interests  of  and  in   the   said  Company,  at  and  for  a 
certain  large  price  or  sum  of  money  per  share,  to  wit,   12/.  per 
share,  the  said  shares  of  and  in  the  Company  being  then  in  the 
public  market  for  sale  at  a  certain  discount  per  share,  to  wit,  81. 
per  share,  divers  of   which  shares  so  bought  by  the  plaintiff  as 
aforesaid,  to  wit,  forty  shares,  were  bought  of  one  Richard  Wace, 
divers  other  of  the  said  shares,  to  wit,  twenty  shares,  were  bought 
by  the  plaintiff  of  one  John  Field,  and  the  remainder  thereof,  to 
wit,  ten  shares,  were  bought  by  the  plaintiff  of  one  Joseph  Davis ; 
Wace,  *Field,  and  Davis  then  being  respectively  the  holders  of  the 
last-mentioned  shares ;    and   that  Wace,  Field,  and   Davis   then 
respectively  delivered  to   the  plaintiff  the  scrip-certificates  repre- 
senting the  several  shares  so  purchased  of  them  respectively  by  the 
plaintiff,  together  with  the  memorandums  and  indorsements  of  the 
payment  to  the  respective  holders  of  such  scrip-certificates  at  the 
time  of  such  payment  of  the  whole  of  the  several  pretended  divi- 
dends thereinbefore  mentioned  respectively  indorsed  thereon  ;  and 
also   together  with   all   other   the   before -mentioned    statements, 
representations,  memorandums,  and  conditions  indorsed  thereon 
and  annexed  thereto  respectively. 

And  that,  by  reason  of  the  several  false,  fraudulent,  and  deceitful 
statements,  representations,  indorsements,  and  memorandums,  pre- 
tended dividends,  advertisements  of  dividends,  pretended  payments 
of  dividends,  and  memorandums  and  indorsements  of  such  pay- 
ments, and  the  other  false,  fraudulent,  and  deceitful  conduct  of  the 
defendants  concerning  the  premises,  in  manner  thereinbefore  stated, 
divers  and  very  many  of  the  shares  or  interests  of  the  holders  of  the 
said  scrip-certiticates,  of  and  in  the  said  Company,  before  and  at 
the  time  of  the  purchase  by  the  plaintiff  of  the  said  seventy  shares 
of  and  in  the  said  Company,  and  of  the  said  scrip-certificates  repre- 
senting the  same,  in  manner  aforesaid,  were  in  the  public  market 
for  sale  at  an  average  quotation  in  price  per  share,  to  wit,  at  12/. 
per  share,  and  the  whole  amount  of  each  share,  to  wit,  2(M.,  wa^ 
quoted,  stated,  and  represented  in  the  said  public  market  as  having 
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been  then  fully  paid  up  and  subscribed  by  the  then  scrip  or  share- 
holders of  and  in  the  said  Company. 

Whereas,  in  truth  and  in  fact,  both  before  and  at  the  time  when 
the  plaintiff  became  such  purchaser  of  the  said  seventy  shares,  and 
of  the  scrip>certificates  representing  the  same,  in  manner  aforesaid, 
the  said  shares  *or  interests  of  and  in  the  said  Company  were  quoted, 
and  bought  and  sold  in  the  said  public  market  at  a  much  greater 
price  per  share  than  the  same  were  actually  and  really  worth,  all 
which  the  defendants  then  well  knew. 

(The  declaration  then  proceeded,  in  the  same  form,  to  assert  that 
the  several  other  representations  stated  to  have  been  made  by  the 
defendants,  were  false  within  the  knowledge  of  the  defendants.) 

And  so  the  plaintiff  saith  that  the  defendants,  by  means  of  the 
premises,  falsely  and  fraudulently  deceived  the  plaintiff  upon  the 
purchase  by  him  of  the  seventy  shares;  and  thereby  the  shares 
became  and  were,  and  are  of  little  or  no  use  or  value' to  the  plaintiff, 
and  the  money  so  paid  by  the  plaintiff  to  Wace,  Field,  and  Davis 
on  the  purchase  of  the  said  last-mentioned  shares,  were  and  are 
unreasonable,  exorbitant,  and  unfair  prices  in  that  behalf ;  and  the 
plaintiff  hath,  by  means  of  the  premises,  not  only  lost  and  been 
deprived  of  the  benefit  and  profits  which  he  otherwise  might  and 
would  have  acquired  from  the  use  and  employment  of  the  moneys 
so  paid  by  him  as  aforesaid,  but  has  been  put  to  great  expense, 
amounting,  &c.,  in  investigating  and  ascertaining  the  affairs  of  the 
Company,  the  state  of  the  mine  and  its  working,  and  otherwise 
relating  to  the  fraudulent  conduct  of  the  defendants,  and  the  false- 
hood of  their  fraudulent  representations,  statements,  pretended 
payments  of  dividends,  and  other  fraudulent  and  deceitful  acts  of 
the  defendants ;  and  the  plaintiff  has  been  called  upon,  and  forced 
and  obliged  to  pay  a  certain  call  of  11.  per  share  upon  each  of  the 
shares  so  purchased  by  him,  and  which  call  amounts,  &g.     And 
the  plaintiff  hath  thereby  lost  all  benefit  which  he  might  and  other- 
wise would  have  derived  from  the  use  and  emjployment  of  the  last- 
mentioned  moneys,  and  the  same  have  become  wholly  lost  to  the 
plaintiff.     And  the  ^plaintiff  hath  been,  and  is  by  means  of  the 
premises,  otherwise   greatly  injured,   prejudiced,   aggrieved,   and 
damnified. 

The  second  count  stated  the  formation  of  the  Company :  that  the 
defendants  Blount,  Harrison,  and  Heathorn  had  become  trustees 
of  the  funds  of  the  Company,  and  possessed  of  two  terms,  and  of 
shafts,  property,  &c. :  that  the  defendants  had  become  the  directors 
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of  the  Company,  with  the  qualifications,  and  subject  to  the  con- 
ditions, declared  in  the  scrip-certificates:  that  the  afifairs  of  the 
Company  were  under  the  control  of  the  defendants,  as  directors: 
that  the  interests  of  the  individuals  forming  the  Company  had  been 
divided  into  5,000  shares :  that  the  defendants  and  other  persons 
were  the  parties  to  whom  the  shares  belonged :  that  the  defendants, 
as  directors,  had  caused  to  be  issued  to  the  holders  of  shares  scrip- 
certificates,  signed  by  the  directors,  with  the  approbation  of  the 
defendants,  whereby  it  was  represented  that  the  bearers  thereof  were 
entitled  to  the  number  of  shares  mentioned  in  such  certificat<es, 
subject  to  the  conditions  set  out  in  the  first  count  (i). 

The  second  count  then  alleged  that  before,  &c.,  to  wit,  let  of 
March,  1836,  and  on  divers  other  days  and  times  between  that  day 
and  14th  of  April  in  the  same  year,  the  defendants,  as  such  directors, 
caused  to  be  inserted  and  published  in  a  daily  newspaper,  called 
The  Times,  and  also  in  a  periodical,  called  the  Mining  Joumal, 
divers,  to  wit,  twenty  advertisements,  in  and  by  which  advertise- 
ments the  defendants,  as  such  directors,  respectively  gave  notice 
that  a  special  general  meeting  of  the  shareholders  of  the  Company 
would  be  held  on  Thursday,  14th  of  April  in  the  year  last  aforesaid, 
at  twelve  o'clock  precisely,  at  &c.,  for  the  purpose  of  receiving  a 
report  of  the  state  of  the  said  mine,  and  an  explanation  of  the  reason 
for  postponing  the  dividend  *for  the  then  present  month ;  which 
special  general  meeting  of  the  shareholders  was  afterwards,  to  wit, 
14th  of  April  in  the  year  last  aforesaid,  in  pursuance  of  the  said 
advertisements,  duly  holden,  at  &c.,  and  divers  of  the  shareholders 
of  the  Company  attended  the  said  meeting,  and  the  defendant  Blount 
also  attended,  and  was  in  the  chair,  and  the  other  defendants  were 
also  present;  at  which  meeting  the  defendants  then  gave  in,  and 
caused  to  be  read  and  laid  before  the  shareholders  present,  a  report 
in  writing,  purporting  to  be  a  report  of  the  then  state  and  prospecib 
of  the  mine,  and  also  a  written  statement  purporting  to  be  a  state- 
ment of  the  accounts  of  the  Company  from  its  commencement  in 
July,  1835,  to  the  31st  of  March  then  last ;  and  also  an  explanation 
in  writing,  purporting  to  explain  the  reasons  for  the  postponenaeni 
of  the  dividend  for  the  three  months  then  last  past,  and  also  relating 
to  other  matters  connected  with,  and  concerning,  the  mine  and  tbt- 
Company. 

And  that  on  divers  other  days  and  times  between  the  formatioit 
of  the  Company  and  the  times  of  the  committing  of  the  grievance, 

(1)  Aidt,  448. 
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<&c.,  divers  of  the  scrip-certiJScates  representing  the  said  shares  or 
interests  of  the  respective  shareholders  of  and  in  the  Company,  and, 
amongst  others,  divers  of  the  scrip-certificates,  representing  the 
shares  or  interests  of  and  in  the  Company  of  and  belonging  to 
defendants  were  in  the  public  market  for  sale ;  and  the  said  scrip- 
certificates  so  being  in  the  public  market  for  sale,  and  the  defendants 
BO  being  such  directors  of  the  Company,  and  having  the  sale  and 
entire  control  of  the  affairs  thereof,  the  defendants  contriving  and 
intending,  by  fraud,  deceit,  and  the  other  subtle  ways  and  means 
thereinafter  mentioned,  to  induce  and  lead  the  plaintiff  and  divers 
other  unsuspecting  persons,  liege  subjects,  &c.,  to  suppose  and 
believe  that  the  Company  was  formed  and  established  in  good  faith, 
and  ^that  the  mine  had  been  and  was  yielding  and  paying,  and  was 
then  likely  to  yield  and  pay  to  the  respective  shareholders  a  large 
dividend  and  profit  upon  the  shares  respectively  held  by  them,  and 
that  the  purchase  of  shares  or  interests  of  and  in  the  Company 
would  be  an  advantageous  investment  of  capital,  and  to  cause  the 
plaintiff  and  other  unsuspecting  liege  subjects  to  go  into  the  public 
market  and  purchase  shares  or  interests  of  and  in  the  Company ; 
theretofore,  to  wit,  28th  of  July,  1835,  and  on  divers  other  days  and 
times  wrongfully  contriving  and  intending  to  deceive,  defraud, 
damnify,  and  injure  the  plaintiff,  and  divers  other  liege  subjects, 
did  then  falsely,  fraudulently,  and  deceitfully  cause  it  to  be  stated 
and  represented  on  the  said  last-mentioned  scrip-certificates  so 
issued  by  the  defendants  as  aforesaid,  that  the  capital  of  the  Com- 
pany was  100,0002.,  and  did  also  then  fraudulently  and  deceitfully 
cause  to  be  printed,  stated,  and  represented  on  the  back  of  the  scrip- 
certificates  so  issued  by  the  defendants,  that  the  Wheal  Brothers' 
Mine  had  not  only  paid  its  way  from  the  commencement  of  the 
workings  in  January,  1882,  but  that  a  dividend,  at  the  rate  of  182. 
per  cent,  per  annum,  had  been  paid  for  the  month  of  March  then 
last  on  the  agreed  capital  of  100,000/.,  and  that  the  like  dividend 
had  been  declared  payable  on  the  15th  day  of  July,  1835,  for  the 
month  of  April  then  last,  and  that  there  were  assets  in  hand  for  the 
month  of  May ;  that  it  was  the  opinion  of  the  mining  agent  that 
when  the  lode  should  have  been  pierced  ten  fathoms  below  the  then 
present  bottom  of  the  said  mine,  which  would  be  done  in  about 
three  months  then  next,  a  dividend  from  30  to  40  per  cent,  per 
annum  would  be  produced;  that  the  machinery  and  three  water 
engines  then  already  erected  were  equal  to  the  draining  of  the  mine 
seventy  fathoms,  that  there  were  ofiBces,  sheds,  and  all  convenient 
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buildings  for  working  the  mines  and  assaying  *the  ores,  &c.  &c., 
with  all  necessary  apparatus  furnishing  an  entire  mining  establish- 
ment, all  paid  for  out  of  the  produce  of  the  mine,  and  without  any 
call  having  been  made  on  account  of  the  capital  of  the  Company ; 
and  the  defendants  on  the  28th  of  July,  1835,  and  on  divers  other 
days  and  times,  did  also  falsely  and  fraudulently,  and  deceitfully 
cause  to  be  printed,  and  to  be  represented  in  the  conditions  annexed 
to  the  scrip-certificates  so  issued  and  delivered  by  defendants,  that 
it  was  very  improbable  that  any  call  would  be  necessary,  as  the 
defendants  had  funds  in  hand,  arising  from  the  working  of  the  mine, 
to  declare  dividends  for  the  months  of  April  and  May,  1835,  and 
that  they  would  retain  funds  for  the  expenses  of  the  working  of  the 
same  mine  before  a  dividend  should  be  declared.  The  coant  then 
stated,  as  in  the  first  count,  that  the  defendants  had  advertised  a 
dividend  of  18  per  cent,  (i)  on  the  subscribed  capital  of  100,000{. 
to  be  paid  Slst  of  August,  1835,  for  the  month  of  May,  1835,  and 
similar  dividends  to  be  paid  on  30th  of  September,  31st  of  October, 
30th  of  November,  and  31st  of  December,  1835,  and  that  in  future 
the  dividends  would  be  quarterly  instead  of  monthly ;  and  that  the 
defendants,  as  such  directors,  fraudulently  paid  such  dividends  to 
divers  shareholders,  and  indorsed  such  payments  on  the  scrip- 
certificates.  The  count  then  set  out  the  report  laid  by  the  defen- 
dants before  the  shareholders  attending  at  the  April  general  meeting 
14th  of  April,  1836,  in  which  the  nonpayment  of  the  quarterly 
dividend  on  the  3l8t  of  March  was  attributed  to  circumstances  not 
inconsistent  with  the  productiveness  of  the  mine,  and  alleged  that 
the  statement  of  the  accounts  of  the  Company,  so  given  in  and  read 
before  the  shareholders  attending  at  the  meeting  of  14th  April, 
1836,  did  falsely,  fraudulently,  *and  deceitfully  state  and  represent 
that  the  amount  of  ore  raised,  gotten,  and  sold,  from  and  out  of  the 
mine  from  the  time  of  the  commencement  of  the  Company  in  July, 
1835,  to  the  3lBt  of  March,  1836,  amounted  to  5,8472. 12$.  8</.,  and 
that  the  amount  of  ores  on  hand,  raised  and  gotten  from  the  mine 
up  to  the  end  of  September,  1835,  less  one-eighth  for  lord's  dues, 
amounted  in  value  to  3,5002.,  together  amounting  to  9,4372. 12s.  8d., 
and  that  to  the  end  of  September,  1835,  the  whole  amount  of  the 
monthly  cost  and  expenditure  for  the  mine  from  the  time  of  the 
commencement  of  the  Company  in  July,  1835,  and  of  the  six  pre- 
tended dividends  so  alleged  to  have  been  paid,  and  of  cash  paid  for 
lord's  dues  in  the  whole  amounted  to  11,323/.  2«.  lO^d.,  leaving  the 

(1)  /.e.,  1^  per  cent,  per  montli,  being  ut  the  rate  of  18  per  cent,  per  annum. 
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Company  in  debt  in  a  large  balance  to  wit,  1,9752.  10«.  2^d.y  and 
that  the  amount  of  the  monthly  cost  and  expenditure  for  the  mine 
from  September,  1835,  to  March,  1886,  together  with  the  said  balance 
of  1,975L  10s,  2^(/.  amounted  together  to  8,488Z.  148.  6^(1.,  which 
Bum  was  then  debited  to  and  against  the  Company.  And  thatHihe 
defendants  on  Ist  June,  1886,  and  on  divers  other  days  and  times 
between  that  day  and  the  purchase  by  the  plaintiff  of  shares  in 
the  Company  as  thereinafter  mentioned,  did  also  fraudulently  and 
deceitfully  produce,  show,  and  give  to  the  plaintiff  a  printed  copy' 
of  the  report,  and  also  of  the  statement  of  the  accounts  so  given  in, 
read,  and  laid  before  the  shareholders  attending,  &c.,  and  did  also 
then  falsely,  fraudulently,  and  deceitfully  produce,  and  show  to  the 
plaintiff  divers  false  and  untrue,  and  pretended  weekly  reports,  by 
them  alleged  to  have  been  received  from  the  mine,  and  which  reports 
represented  the  mine  to  be  in  a  most  flourishing  condition,  and 
yielding  large  and  profitable  quantities  of  ore ;  and  the  defendants 
on  the  several  days  and  times  last  aforesaid,  did  also  falsely,  fraudu- 
lently, and  deceitfully  produce,  and  show  to  the  plaintiff,  divers 
*  statements  of  account  of  cost,  and  expenditure  of,  and  in  relation 
to  the  mine,  and  of  the  amount  and  value  of  the  ores  raised,  &c., 
from  which  accounts  it  appeared  that  the  amount  and  value  of  &c. 
was  very  considerable,  and  likely  to  yield  large  dividends  and  profits 
to  any  person  holding,  or  buying  shares.  That  the  plaintiff  having 
seen  and  read  divers  of  the  scrip-certificates  representing  divers  of 
the  shares  or  interests  in  the  Company,  and  the  statements,  repre- 
sentations, indorsements,  and  memorandums  printed  and  written 
on  the  face  and  back  of  such  last-mentioned  scrip-certificates,  and 
having  also  seen  and  read  the  several  reports  and  statements  of 
accounts,  and  also  the  several  advertisements,  and  having  read  the 
said  printed  report  and  statement  of  the  accounts  of  the  Company 
so  produced  and  shown,  and  given  to  him  by  the  defendants ;  and 
confiding  in  the  several  last-mentioned  false,  fraudulent,  and  deceitful 
statements,  representations,  indorsements,  and  memorandums,  con- 
ditions, advertisements,  and  reports,  and  statements  of  accounts,  and 
believing  the  same  to  be  true  and  correct,  and  to  have  been  made 
and  published  by  the  defendants  on  good  and  sufficient  foundation, 
and  having  no  reason  or  ground  to  suspect  to  the  contrary,  after- 
wards on  1st  June,  1836,  and  on  divers  other  days  and  times,  &c., 
was  induced  to  and  did  go  into  the  public  market  and  purchase 
and  buy  divers,  to  wit,  eighteen  scrip-certificates, — stating  the 
purchases,  and  alleging,  in  separate  and  distinct  averments,  that 
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each    representation    was   false,    within    the    knowledge    of    the 
defendants ;  and  stating  special  damage  as  in  the  first  count. 

The  defendants  Blount,  Caffary,  Harrison,  and  Heathorn  pleaded; 
Ist,  not  guilty,  to  the  whole  declaration  ;  then  as  to  the  first  count; 
2ndly,  that  the  defendants  and  Malachy,  &c.,  had  not  formed  them- 
selves into  a  Company,  and  the  same  was  not  an  existing  ^Company 
for  the  purposes  in  that  count  mentioned ;  Srdly,  that  the  defendants 
had  not  become  and  were  not  the  directors  of  the  said  Company, 
with  such  qualification,  and  subject  to  such  conditions,  as  in  the 
first  count  mentioned,  nor  were  the  affairs  of  the  Company  under 
the  sole  or  entire  control  of  the  defendants  as  such  directors,  noxlo 
et  forvid ;  4thly,  that  the  scrip-certificates  in  the  first  count 
mentioned,  representing  the  shares  or  interest  in  the  Company  of 
and  belonging  to  the  defendants,  were  not,  nor  were  any  of  them, 
in  the  public  market  for  sale,  at  the  times,  or  in  manner  and  form 
as  in  the  declaration  alleged ;  5thly,  that  the  plaintiff  was  not 
induced  to  go,  and  did  not  go,  into  the  public  market,  and  did  not 
purchase  or  buy  the  said  scrip-certificates  or  any  of  them,  modo  et 
forma  ;  6thly,  that  at  the  time  in  the  declaration  mentioned,  the 
said  shares  or  interests  of  the  holders  of  the  said  scrip-certificates 
were  not,  nor  were  any  of  them,  in  the  public  market  for  sale  at 
such  quotation  or  price  per  share,  nor  was  the  amount  of  each 
share  quoted,  stated,  or  represented  in  the  public  market  as  having 
been  then  fully  paid  on  or  subscribed,  modo  et  faimd ;  7thly,  that 
the  plaintiff,  before  and  at  the  time  he  purchased  the  several  scrip- 
certificates  representing  the  said  shares  or  interests  in  that  count 
mentioned,  and  before  and  at  the  time  of  his  sustaining  the  alleged 
damage,  had  notice  of  and  well  knew  the  true  state  of  facts  as  to 
the  several  matters  and  things,  in  respect  of  which  the  defendants 
are  in  that  count  alleged  to  have  made  such  false,  fraudulent, 
and  deceitful  representations,  statements,  reports,  indorsements, 
memorandums,  dividends,  and  payments,  and  to  have  been  guilty 
of  the  false,  fraudulent,  and  deceitful  conduct,  and  grievances  in 
that  count  mentioned,  modo  et  forma  ;  8thly,  that  the  Company  or 
partnership  in  that  count  mentioned,  during  all  the  time  therein 
mentioned,  and  before  and  at  the  time  *when  the  plaintiff  bought 
the  said  scrip-certificates  in  that  count  mentioned  was,  and  hence 
hitherto  has  been  and  still  is,  an  alleged  Company  or  partnership 
illegally  presuming  to  act  as  if  they  were  and  are  a  corporate  body, 
as  taking  upon  themselves  as  such,  and  without  any  lawful  authority, 
and  without  any  charter  from  the  Crown  for  that  purpose,  to  raise 
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a  transferable  and  assignable  stock  and  interest  to  a  large  amount, 
(to  wit),  to  the  amount  of  100,000/.,  to  be  divided  into  a  large 
number  of  shares,  (to  wit)  5,000  shares,  which  shares  were  to 
be  and  are  transferable  and  assignable,  at  the  pleasure  of  such 
holders  thereof,  to  any  person  or  persons  at  the  pleasure  of 
such  holder,  and  without  any  control  or  restriction  whatsoever ; 
whereof  the  plaintiff,  during  all  the  time  in  the  first  count  mentioned, 
had  notice,  and  so  bought  the  said  scrip-certificates  and  shares  being 
part  of  the  said  5,000  shares,  in  order  to  become  a  shareholder  in 
such  illegal  Company. 

To  the  second  count :  9thly,  that  the  defendants  and  the  said 
J.  M.,  T.  M.,  J.  H.,  and  T.  H.,  and  the  said  other  persons  mentioned 
in  that  count,  had  not  formed  themselves  into  a  Company,  and  the 
same  was  not  an  existing  Company,  for  the  purposes  in  the  second 
count  mentioned,  viodo  et  forma ;  lOthly,  that  the  defendants  in 
this  suit  had  not  become,  and  were  not,  the  directors  of  the 
Company,  with  such  qualifications,  and  subject  to  such  conditions 
as  in  that  count  is  mentioned,  nor  were  the  affairs  of  the  Company 
under  the  sole  or  entire  control  of  the  defendants  as  such  directors, 
modo  et  forma ;  llthly,  that  Blount,  Caffary,  Harrison,  and  Heathorn 
were  not  present  at  the  meeting,  and  did  not  give  in,  or  cause  to 
be  read,  or  laid  before  the  shareholders  present,  such  report  as  in 
the  last  count  mentioned,  inodo  et  forma  ;  12thly,  that  the  scrip- 
certificates  in  the  last  count  mentioned,  representing  the  shares  or 
interests  of  and  in  the  Company,  of  and  belonging  *to  the 
defendants  were  not,  nor  were  any  of  them  in  the  public  market 
for  sale  at  the  times,  or  in  manner  and  form,  &c. ;  ISthly,  that  the 
plaintiff  was  not  induced  to  go,  and  did  not  go,  into  the  public 
market,  and  did  not  purchase  or  buy  the  scrip-certificates  in  the 
last  count  mentioned,  or  any  of  them,  modo  et  fomxa  ;  14thly,  that 
at  the  time  in  the  declaration  mentioned,  the  said  shares  or  interests 
of  the  holders  of  the  said  scrip-certificates  were  not,  nor  were  any 
of  them,  in  the  public  market  for  sale  at  such  quotation  or  price 
per  share,  nor  was  the  amount  of  each  share  quoted,  stated,  or 
represented  in  the  public  market,  as  having  been  then  fully  paid  up 
or  subscribed,  modo  et  forma  ;  15thly,  that  the  plaintiff  before  and 
at  the  time  he  purchased  the  several  scrip-certificates,  representing 
the  said  shares  or  interests  in  the  last  count  mentioned,  and  before 
and  at  the  time  of  his  sustaining  the  alleged  damage,  had  notice  of, 
and  well  knew,  the  true  state  of  facts  as  to  the  several  matters  and 
things,  in  respect  of  which  the  defendants  are,  in  the  last  count,  alleged 
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each    representation    was   false,    within    the    knowledge    of   the 
defendants ;  and  stating  special  damage  as  in  the  first  coani. 

The  defendants  Blount,  Cafifary,  Harrison,  and  Heatborn  pleaded; 
1st,  not  guilty,  to  the  whole  declaration  ;  then  as  to  the  first  count; 
2ndl}%  that  the  defendants  and  Malachy,  &c.,  had  not  formed  them- 
selves into  a  Company,  and  the  same  was  not  an  existing  ^Company 
for  the  purposes  in  that  count  mentioned ;  3rdly,  that  the  defendants 
had  not  become  and  were  not  the  directors  of  the  said  Company, 
with  such  qualification,  and  subject  to  such  conditions,  as  in  the 
first  count  mentioned,  nor  were  the  affairs  of  the  Company  under 
the  sole  or  entire  control  of  the  defendants  as  such  directors,  nuxio 
et  fonmt ;  4thly,  that  the  scrip-certificates  in  the  first  count 
mentioned,  representing  the  shares  or  interest  in  the  Company  of 
and  belonging  to  the  defendants,  were  not,  nor  were  any  of  them, 
in  the  public  market  for  sale,  at  the  times,  or  in  manner  and  form 
as  in  the  declaration  alleged ;  5thly,  that  the  plaintiff  was  not 
induced  to  go,  and  did  not  go,  into  the  public  market,  and  did  not 
purchase  or  buy  the  said  scrip-certificates  or  any  of  them,  mo^lo  ti 
forma ;  6thly,  that  at  the  time  in  the  declaration  mentioned,  the 
said  shares  or  interests  of  the  holders  of  the  said  scrip-certificates 
were  not,  nor  were  any  of  them,  in  the  public  market  for  sale  at 
such  quotation  or  price  per  share,  nor  was  the  amount  of  each 
share  quoted,  stated,  or  represented  in  the  public  market  as  having 
been  then  fully  paid  on  or  subscribed,  modo  et  foriiM ;  7thly,  that 
the  plaintiff,  before  and  at  the  time  he  purchased  the  several  scrip- 
certificates  representing  the  said  shares  or  interests  in  that  count 
mentioned,  and  before  and  at  the  time  of  his  sustaining  the  alleged 
damage,  had  notice  of  and  well  knew  the  true  state  of  facts  as  to 
the  several  matters  and  things,  in  respect  of  which  the  defendants 
are  in  that  count  alleged  to  have  made  such  false,  fraudulent, 
and  deceitful  representations,  statements,  reports,  indorsements, 
memorandums,  dividends,  and  payments,  and  to  have  been  guilty 
of  the  false,  fraudulent,  and  deceitful  conduct,  and  grievances  in 
that  count  mentioned,  modo  et  forma  ;  8thly,  that  the  Companj'  or 
partnership  in  that  count  mentioned,  during  all  the  time  therein 
mentioned,  and  before  and  at  the  time  *when  the  plaintiff  bought 
the  said  scrip-certificates  in  that  count  mentioned  was,  and  hence 
hitherto  has  been  and  still  is,  an  alleged  Company  or  partnership 
illegally  presuming  to  act  as  if  they  were  and  are  a  corporate  body, 
as  taking  upon  themselves  as  such,  and  without  any  lawful  authority, 
and  without  any  charter  from  the  Crown  for  that  purpose,  to  raise 
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a  transferable  and  assignable  stock  and  interest  to  a  large  amount, 
(to  wit),  to  the  amount  of  100,000?.,  to  be  divided  into  a  large 
number  of  shares,  (to  wit)  5,000  shares,  which  shares  were  to 
be  and  are  transferable  and  assignable,  at  the  pleasure  of  such 
holders  thereof,  to  any  person  or  persons  at  the  pleasure  of 
such  holder,  and  without  any  control  or  restriction  whatsoever ; 
whereof  the  plaintiff,  during  all  the  time  in  the  first  count  mentioned, 
had  notice,  and  so  bought  the  said  scrip-certificates  and  shares  being 
part  of  the  said  5,000  shares,  in  order  to  become  a  shareholder  in 
such  illegal  Company. 

To  the  second  count :  9thly,  that  the  defendants  and  the  said 
J.  M.,  T.  M.,  J.  H.,  and  T.  H.,  and  the  said  other  persons  mentioned 
in  that  count,  had  not  formed  themselves  into  a  Company,  and  the 
same  was  not  an  existing  Company,  for  the  purposes  in  the  second 
count  mentioned,  tnodo  et  formu ;  lOthly,  that  the  defendants  in 
this  suit  had  not  become,  and  were  not,  the  directors  of  the 
Company,  with  such  qualifications,  and  subject  to  such  conditions 
as  in  that  count  is  mentioned,  nor  were  the  affairs  of  the  Company 
under  the  sole  or  entire  control  of  the  defendants  as  such  directors, 
modo  etfarmd;  llthly,  that  Blount,  Caffary,  Harrison,  and  Heathorn 
were  not  present  at  the  meeting,  and  did  not  give  in,  or  cause  to 
be  read,  or  laid  before  the  shareholders  present,  such  report  as  in 
the  last  count  mentioned,  vwdo  et  found  ;  12thly,  that  the  scrip- 
certificates  in  the  last  count  mentioned,  representing  the  shares  or 
interests  of  and  in  the  Company,  of  and  belonging  *to  the 
defendants  were  not,  nor  were  any  of  them  in  the  public  market 
for  sale  at  the  times,  or  in  manner  and  form,  &c. ;  ISthly,  that  the 
plaintiff  was  not  induced  to  go,  and  did  not  go,  into  the  public 
market,  and  did  not  purchase  or  buy  the  scrip-certificates  in  the 
last  count  mentioned,  or  any  of  them,  modo  et  forma  ;  14thly,  that 
at  the  time  in  the  declaration  mentioned,  the  said  shares  or  interests 
of  the  holders  of  the  said  scrip-certificates  were  not,  nor  were  any 
of  them,  in  the  public  market  for  sale  at  such  quotation  or  price 
per  share,  nor  was  the  amount  of  each  share  quoted,  stated,  or 
represented  in  the  public  market,  as  having  been  then  fully  paid  up 
or  subscribed,  modo  et  forma  ;  15thly,  that  the  plaintiff  before  and 
at  the  time  he  purchased  the  several  scrip-certificates,  representing 
the  said  shares  or  interests  in  the  last  count  mentioned,  and  before 
and  at  the  time  of  his  sustaining  the  alleged  damage,  had  notice  of, 
and  well  knew,  the  true  state  of  facts  as  to  the  several  matters  and 
things,  in  respect  of  which  the  defendants  are,  in  the  last  count,  alleged 
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to  have  made  such  false,  fraudulent,  and  deceitful  representa- 
tions, statements,  reports,  indorsements,  memorandums,  dividends, 
advertisements,  and  payments,  and  to  have  been  guilty  of  the  false, 
fraudulent,  and  deceitful  conduct,  and  grievances,  in  the  last  count 
mentioned,  niodo  etfonnd;  16thly,  that  the  Company  or  partnership 
in  the  second  count  mentioned,  during  all  the  tune  therein 
mentioned,  and  before  and  at  the  time  when  the  plaintiff  booght 
the  scrip-certificates  in  that  count  mentioned,  was  and  thence 
hitherto  has  been,  and  still  is  an  illegal  Company  or  partnership, 
illegally  presuming  to  act  as  if  they  were  and  are  a  corporate  body, 
and  taking  upon  themselves,  as  such,  and  without  any  lawful 
authority,  and  without  any  charter  from  the  Crown  for  that  purpose, 
to  raise  a  transferable  and  assignable  stock  and  interest,  to  a  large 
amount,  to  wit,  to  the  amount  of  100,000/.,  to  be  ^divided  into  a 
large  number  of  shares,  to  wit  5,000  shares,  which  shares  were  to 
be  transferable  and  assignable  from  time  to  time  by  the  holders 
thereof  to  any  person  or  persons  at  the  pleasure  of  such  holders, 
and  without  any  control  or  restriction  whatsoever ;  whereof  the 
plaintiff  during  all  the  time  in  that  count  mentioned  had  notice,  and 
so  bought  the  said  scrip-certificates  and  shares,  being  part  of  the 
said  5,000  shares,  in  order  to  become  a  shareholder  in  such  illegal 
Company.    Verification. 

The  defendants  Grout  and  Sapte  pleaded  in  the  same  manner, 
except  that  in  their  pleas  the  two  traverses  contained  in  the  third 
plea  of  the  other  defendants,  were  stated  in  separate  pleas ;  as  were 
also  the  traverses  contained  in  the  tenth  plea  of  the  other  defendants. 

The  replication  took  issue  upon  the  pleas  alleging  the  illegality 
of  the  Company,  viz.  the  8th  and  16th  pleas  of  Blount,  Cafiary, 
Harrison,  and  Heathorn,  and  the  9th  and  18th  pleas  of  Grout  and 
Sapte ;  and  joined  issue  upon  the  other  pleas. 


1840. 
Dec.  1. 


At  the  trial  before  Erskine,  J.,  at  the  sittings  after  last  Michaelmas 
Term,  the  defendants  Blount,  Cafifary,  Harrison,  and  Heathorn,  and 
the  defendants  Grout  and  Sapte  severed  in  their  defence,  as  they  had 
done,  in  pleading ;  and  they  were  represented  by  different  counsel. 

G.  W.  Harrison,  the  son  of  the  third  defendant,  who  had  been 
appointed  secretary  to  the  mine  in  July,  1835,  shortly  after  the 
formation  of  the  Compan}^  which  office  he  held  until  the  dis- 
continuance of  the  working  of  the  mine  in  November,  1837,  when 
he  handed  over  the  documents  in  his  possession  to  the  defendants, 
was  examined  as  to  the  proceedings  of  the  Company.    The  defendants 
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had,  in  1885,  purchased  from  Malachy,  upon  his  representation 
of  the  produce  and  the  property  of  the  mine,  450  shares,  at 
the  price  of  *20Z.  a  share,  which,  the  assumed  value  of  the  mine 
being  100,000/.  and  divided  into  5,000  shares,  would  give  a  nominal 
value  of  5/.  per  share ;  and  the  defendants  did  not  appear  to  have 
parted  with  any  of  such  shares,  though  they  had  at  one  time  risen 
to  the  price  of  852.  per  share.  The  purchase  of  these  450  shares 
was  proved  by  the  production  of  a  paper  which  had  been  delivered 
to  the  witness  Harrison  by  his  father. 

It  was  objected  by  Kelly  and  Manning,  Serjt.,  for  the  defendants 
Grout  and  Sapte,  that  a  statement  by  the  defendant  Harrison  was 
not  admissible  in  evidence,  inasmuch  as  they  ought  not  to  be 
prejudiced  by  statements  which  he  might  choose  to  make.  The 
learned  Judge  overruled  the  objection,  on  the  ground  that,  although 
to  fix  all  the  defendants,  it  was  necessary  to  bring  the  charge  home 
to  each  of  them ;  yet,  as  upon  this  record,  Harrison  alone  might  be 
found  guilty,  evidence  of  an  act  done  by  him  could  not  be  excluded. 

Books  containing  entries  of  minutes  of  the  proceedings  of  the 
Company  were  produced  by  the  defendants  in  pursuance  of  notice, 
as  was  also  a  co-partnership  deed,  executed  by  all  the  shareholders 
in  July,  1835,  and  an  assignment  of  the  lease  of  the  mine  from 
Malachy  to  Blount,  Heathorn,  and  others,  who  executed  a  declara- 
tion of  trust  in  favour  of  the  new  partnership.  Six  monthly 
dividends  of  IJ  per  cent,  each,  being  at  the  rate  of  18  per  cent,  per 
annum,  upon  the  nominal  capital  of  100,000Z.,  (amounting  to 
9,000Z.,  with  the  exception  of  57/.  left  outstanding,)  were  paid 
by  their  direction  to  the  shareholders,  out  of  funds  supplied  by 
Malachy,  as  produced  by  the  mine,  though  a  large  portion  of 
the  9,000/.  was  in  reality  taken,  partly  out  of  the  money  which 
Malachy  had  obtained  from  the  defendants  and  others  upon  sales 
of  shares  in  the  mine,  and  partly  from  the  proceeds  of  accommoda- 
tion bills.  A  book  kept  by  Malachy  containing  entries  of  the 
disbursements  *made  for  working  the  mine,  called  the  cost-book, 
and  also  a  book  containing  an  account  of  the  sale  of  ores,  were 
received  from  Malachy  in  1887,  by  G.  W.  Harrison  as  secretary. 
Tliese  books  were  olTered  in  evidence  by  the  plaintiff,  as  showing 
that  the  defendants  either  knew,  or  had  the  means  of  knowing,  the 
real  character  of  the  mine. 

The  learned  Judge  was  of  opinion  that,  as  the  entries  in  these 
books  were  not  proved  to  be  made  by  Malachy,  in  the  course  of  his 
agency,  they  could  not  be  received  in  evidence,  but  that  if  the  books 
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could  be  shown  to  have  been  kept  at  the  mine  whilst  Malacfay  was 
acting  as  mine  agent  to  the  defendants,  the  entries  therein  made 
by  Malachy  and  his  clerk  might  be  considered  as  the  entries  of  the 
defendants. 

Upon  cross-examination,  G.  W.  Harrison  stated  that,  from  the 
representations  made  by  Malachy  to  the  defendants,  he  entertained 
the  highest  opinion  of  the  concern,  and  with  the  concurrence  and 
by  the  persuasion  of  his  father,  gave  up  a  commission  in  the  Madras 
artillery,  for  the  purpose  of  taking  the  office  of  secretary  of  this  and 
two  adjoining  mines.  He  was  then  asked  as  to  a  conversation 
between  his  father  and  his  co-defendant  Grout,  in  which  the  latt-er 
had  introduced  and  recommended  the  concern  to  the  former.  It 
was  objected  on  the  part  of  the  plaintiff,  that  any  conversation 
between  two  of  the  defendants  could  not  be  evidence  against  the 
plaintiff.  The  learned  Judge,  however,  said,  ''Although  the 
evidence  is  of  very  trifling  value,  I  should  put  the  plaintiff  to 
the  risk  of  a  motion  for  a  new  trial  were  the  evidence  excluded. 
If  the  only  question  between  these  parties  were,  whether  the 
representations  stated  in  the  declaration  were  made  by  the  defen- 
dants, and  whether  they  were  true,  then  any  conversation  between 
the  defendants  would  be  inadmissible.  But  here  the  plaintiff  is 
bound  further  to  show  that  *the  representations  were  fraudulent. 
Another  main  question  in  this  cause  will  probably  be  the  Ifona  Jiih*9 
with  which  the  representations  were  made.  Every  information 
which  the  defendants  received  before  they  made  such  representa- 
tions would  be  matter  to  be  taken  into  consideration  with  reference 
to  that  point.  Each  defendant  must  be  found  guilty  in  respect  of 
the  part  which  he  took  in  the  transaction.  All  the  defendants  may 
have  joined  in  the  representations,  whilst  some  of  them  may  have 
not  known  that  they  were  false.  Grout,  who  had  been  an  original 
shareholder,  must  have  known  whether  he  had  received  any  profits 
from  the  mine,  and  would  be,  therefore,  a  proper  person  to  refer  to/* 

The  objection  being  overruled,  the  witness  stated,  that  before  the 
Company  was  formed,  he  had  more  than  once  accompanied  his 
father  to  Grout's.  Grout  stated  that  he  had  bought  shares  in 
an  adjoining  mine  in  consequence  of  the  favourable  opinion  which 
he  entertained  of  this  mine,  an  opinion  founded  upon  statements 
made  by  Malachy,  which  corresponded  with  the  representations  set 
out  in  the  declaration.  The  witness  had  also  been  present  when 
similar  representations  had  been  made  to  the  other  defendants,  who 
thereupon  all  took  shares.     Harrison,  besides  his  original  share. 
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bought  shares  at  a  premium  which  he  still  held.  The  plaintiff 
then  called  other  witnesses  to  negative  the  representations  made  by 
the  defendants,  but  was  at  last  under  the  necessity  of  calling 
Malachy,  who  however,  not  only  stated  that  he  had  made  the 
representations  seriously  to  the  defendants,  but  swore  that  the 
representations  were  substantially  true.  He  admitted  that  the 
dividends  had  been  paid  out  of  moneys  supplied  by  himself ;  but 
he  stated  that  he  considered  the  mine  (which  had  ceased  to  be 
worked  since  1887)  was  really  worth  70,000Z.,  and  that  he  could 
have  sold  the  mine  for  that  sum  in  1834. 

A  previous  lessee  of  the  mine,  (the  name  of  which  had  been 
subsequently  changed),  proved  that  he  had  abandoned  the  mine  in 
1834,  after  expending  2001.  or  300Z.  upon  the  adventure. 

No  evidence  was  given  on  the  part  of  the  defendants  beyond  that 
which  was  obtained  from  the  cross-examination  of  the  witnesses 
called  by  the  plaintiff. 

The  learned  Judge  told  the  jury,  that  the  questions  for  their 
consideration  were,  whether  the  plaintiff  had  sustained  damage  by 
reason  of  a  purchase  of  shares  made  by  him  upon  the  faith  of 
representations  held  out  by 'the  defendants,  and  known  by  them  to 
be  unfounded  in  fact.  That  the  jury  in  finding  a  verdict  for  the 
plaintiff  must  be  satisfied,  1st,  that  the  representations  set  out  in 
the  declaration  were  made  by  the  defendants,  or  some  of  them; 
2ndly,  that  these  representations  were  false ;  3rdly,  that  the  defen- 
dants, at  the  time  they  made  such  representations,  knew  them  to 
be  false ;  4thly,  that  the  plaintiff  advanced  his  money  believing  the 
representations  in  the  scrip-certificates  to  be  true ;  5thly,  that,  as 
alleged,  in  the  second  count,  the  plaintiff,  in  advancing  his  moneys, 
confided  not  only  in  the  scrip-certificates,  but  also  in  the  report. 
With  respect  to  the  allegation  that  the  mine  had  paid  its  way,  his 
Lordship  observed,  that  a  public  prosecutor  appearing  on  behalf  of 
the  Crown,  is  bound  to  produce  every  tittle  of  evidence  bearing  on 
the  charge ;  whereas  a  plaintiff  in  a  civil  action  is  only  required 
to  produce  that  which  is  sufficient  to  make  out  his  case.  But  that 
here  it  lay  on  the  plaintiff  to  negative  the  statement,  not  on  the 
defendants  to  prove  that  it  was  correct;  and  that  there  did  not 
appear  to  be  any  evidence  that  in  July,  1835,  the  mine  had  not 
paid  its  way.  That  as  to  this  allegation  no  witness  was  examined 
except  Malachy,  who  stated  it  to  be  true.  That  with  respect  to  the 
statement  ^respecting  the  100,000Z.  agreed  capital,  it  was  obvious, 
that  it  could  not  be  meant  that  100,000{.  had  been  subscribed. 
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That  the  statements  made  by  the  defendants  showed  great  want  of 
caution,  but  that  the  question  for  the  consideration  of  the  jury  was. 
whether  their  statements  were  made  fraudulently.  That  if  the 
defendants  had  brought  their  own  shares  into  the  market,  there 
would  have  been  some  ground  for  suspecting  that  the  representa- 
tions  had  been  made  with  a  view  to  their  own  advantage ;  but  that 
there  was  no  evidence  of  any  shares  being  sold  except  by  Harrison, 
and  he  had  bought  more  than  he  sold.  That  upon  the  second 
count,  the  jury  were  to  consider  whether  the  statements  certified  in 
the  report  were  untrue,  and  known  to  the  defendants  to  be  untrue. 
That  there  was  no  evidence  of  the  plaintiff's  having  seen  the  report, 
or  the  accounts  mentioned  in  the  second  count.  That  the  plaintiff 
was  not  bound  to  show  that  his  purchases  were  made  from  the 
persons  named  in  the  declaration,  but  that  it  was  for  the  jury  to 
say,  whether  they  were  made  under  a  belief  that  the  representations 
were  true,  taking  into  consideration  that  when  the  plaintiff  bought, 
the  shares  had  not  kept  up  at  the  high  price  of  BOZ.  to  40Z.  a  share, 
but  had  fallen  considerably  below  the  nominal  price  of  20/.  That 
he  was  of  opinion,  that  supposing  the  allegations  to  be  proved  to 
the  satisfaction  of  the  jury,  the  Company  was  illegal ;  and  that  all 
the  evidence  in  the  case  showed  that  the  shares  passed  from  hand 
to  hand,  and  were  made  payable  to  bearer,  as  alleged. 

That  supposing  the  plaintiff  was  entitled  to  recover,  the  question 
would  arise  as  to  the  amount  of  damages ;  and  that  the  plaintiff 
should  have  proved  that  he  had  sold  the  shares  at  a  loss,  or,  if  he 
retained  them,  he  should  have  shown  the  reduction  in  value. 

The  jury,  having  found  a  verdict,  generally,  for  the  ^defendants, 
the  learned  Judge  gave  the  plaintiff  leave  to  move  to  enter  a  verdict 
upon  the  issues  taken  on  the  pleas  setting  up  the  illegality  of  the 
Company  (i). 


Halcombe,  Serjt.,  now  moved  for  a  new  trial,  1st,  on  the  groand 
of  misdirection ;  2ndly,  that,  as  to  some  of  the  defendants,  the 
verdict  was  against  the  evidence ;  Srdly,  that  evidence  had  been 
rejected  which  ought  to  have  been  received  ;  and,  4thly,  that 
evidence  had  been  received  which  ought  to  have  been  rejected. 

The  principal  question  is,  whether  the  defendants  are  not  liable 
for  damage  sustained  by  the  plaintiff  in  consequence  of  false 
representations  made  to  him  by  them,  although  they  may  have 
been  ignorant,  at  the  time  of  making  such  representation 8,  that 


(1)  Antf,  458,  459,  460. 
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they  were  false.  It  is  submitted  that  the  defendants  are  answerable 
for  patting  forth  false  representations,  whether  knowingly  or  not,  by 
which  other  persons  are  induced  to  purchase  shares  in  this  mine. 

(TiNDAL,  Ch.  J. :  The  contrary  is  established  by  all  the  modern 
cases. 

BosANQUBT,  J.  :    Do  you  controvert  the  doctrine  laid  down  in 
Hay  craft  v.  Creasy  /  (i).) 

It  was  the  duty  of  the  defendants,  having  ample  means  of  knowledge, 
to  ascertain  whether  the  representations  which  they  held  out  to  the 
public  were  true.  In  Cornfoot  v.  Fowke  (2),  Lord  Abinoer,  C.  B., 
observes :  ''  The  warranty  of  a  fact  which  does  not  exist,  or  the 
representation  of  a  material  fact  contrary  to  the  truth,  are  both 
said  in  the  language  of  the  law,  to  be  fraudulent,  although  the 
party  making  them  suppose  them  to  be  correct."  His  Lordship 
referring  to  Patcson  v.  Watson  (3),  adds,  "  Lord  Mansfield  lays  it 
down  generally,  that  in  a  representation  to  ^induce  a  party  to  make 
a  contract,  it  is  equally  false  for  a  man  to  affirm  that  of  which  he 
knows  nothing,  as  it  is  to  affirm  that  to  be  true  which  he  knows 
to  be  false.  This  maxim  is  neither  negatived  nor  qualified  by  the 
doctrine  laid  down  in  that  class  of  cases  derived  from  Pasley  v. 
Freeman,  The  plaintiffs  in  those  cases  sought  to  charge  a  party 
with  damages  for  stating  that  which  he  believed  to  be  true,  though 
he  did  not  know  it  to  be  so  in  answer  to  enquiries  made  by  the 
plaintiff  respecting  the  credit  of  a  third  person.  There  the  defen- 
dant had  no  end  to  gain,  no  interest  in  the  event,  no  motive  to 
deceive  ;  he  was  not  one  of  the  dramatis  persona  in  the  construction 
of  any  contract." 

(Erskine,  J. :  The  issue  raised  upon  the  allegation,  that  the 
plaintiff  purchased  upon  the  faith  of  the  scrip-certificates,  was 
expressly  left  to  the  jury,  and  they  were  to  say,  whether  the 
plaintiff  purchased  on  the  faith  of  the  representations,  and  without 
knowledge  of  the  truth  of  the  facts. 

TiNDAL,  Ch.  J. :  Before  you  can  come  to  the  point  of  law,  you 
must  get  rid  of  the  verdict  of  the  jury  upon  the  fifth  issue.  A 
prudent  man  could  not  believe  that  this  mine  was  paying  dividends 
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at  the  rate  of  182.  per  centum  per  annum,  when  he  paid  no  more 
than  12/.  for  a  20/.  share.) 

If  it  was  the  duty  of  the  defendants,  having  the  means  of  know- 
ledge to  ascertain  whether  the  dividends  were  paid  out  of  the 
proceeds  of  the  mine,  and  they  falsely  represented  that  thej  were 
so  paid,  they  are  guilty  of  a  wrong,  and  are  bound  to  make  satis- 
faction to  the  plaintiff  for  the  loss  which  he  has  sustained  in 
consequence  of  that  wrong,  and  they  ought  not  to  be  allowed  to 
shelter  themselves  under  an  allegation  of  ignorance.  All  Judges 
seem  to  agree  in  opinion  that  when  the  party  has  an  interest  in 
the  false  representation  which  he  makes,  he  is  liable  though  the 
misrepresentation  was  made  innocently  :  Pawson  v.  Watson  (i), 
*D€vatix  V.  Steinkeller  (2),  Dohell  v.  Stevens (s),  Haycraft  v.  Creaky  (4), 
Lord  Bacon's  Maxims  (5),  Schneider  v.  Heath  (6),  Pauley  v.  jF><v- 
inan  (7),  Bailey  v.  Merrell  (8),  Com.  Dig.  Action  on  the  case  for  a 
deceipt,  (A.  1). 

(Maule,  J. :  The  defendants  are  not  the  vendors ;  the  plaintiff 
buys  of  some  other  person.  These  are  representations  made  upon 
some  other  occasion. 

TiKDAL,  Ch.  J. :  You  cannot  bring  it  to  a  case  of  warranter ;  the 
defendants  not  being  the  vendors.  It  cannot  be  said,  ivarranticando 
tendiderunU 


Maule,  J. :  It  is  clear  that  no  action  upon  any  contract  could 
have  been  brought  here. 

TiNDAL,  Gh.  J. :  You  cannot  put  the  case  higher  than  that  these 
were  representations  made,  not  by  parties  to  the  contract  with  the 
plaintiff,  but  by  parties  generally  interested  in  the  subject-matter 
of  such  contract.) 

Foster  v.  Charles  (9),   JViUiamson  v.  AUanson  (lo)  is  an  important 
case  in  point..   It  is  submitted  that  the  scrip -certificates  amounted 


(1)  Cowp.  785. 

(2)  54  R.  R.  734  (6  Bing.  N.  C.  84  ; 
8  Scott,  202). 

(3)  27  R.  R.  441  (3  B.  &  C.  623;  5 
Dowl.  &  Ry.  490). 

(4)  6  R.  R.  380  (2  East,  92). 
(6)  Rogula,  7,  p.  31. 


(6)  14  R.  R.  825  (3  Camp.  dOe). 

(7)  1  R.  R.  634  (3  T.  R.  ol). 

(8)  3  Bulst  94. 

(9)  31  R.  R.  446  (6  Bing.  396  ; 
Bing.  105;  4  Moo.  &  P.  61,  741). 

(10)  2  East,  446. 
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to  a  warranty ;  but  if  not,  the  case  should  be  considered  as  falling 
within  the  same  rule  (i). 

(Erskinb,  J. :  At  the  meeting  in  April  a  report  was  made  which 
was  afterwards  printed  and  circulated.) 

There  was  no  evidence  that  the  plaintiff  knew  of  the  report  (2). 

Evidence  was  improperly  rejected.  Books  containing  an  account 
of  the  disbursements  and  of  the  sales  of  ores  were  tendered  on  the 
part  of  the  plaintiff,  as  books  kept  by  Malachy  under  the  directions 
of  the  defendants,  but  *the  learned  Judge  refused  to  receive  them. 

(Erskine,  J. :  The  objection  was,  that  there  was  no  evidence 
that  these  books  had  been  kept  at  the  mine  at  all.  Harrison  the 
secretary,  first  saw  the  books  in  1837,  when  they  were  sent  up  by 
Malachy,  as  books  made  out  by  himself  and  his  clerk.  I  thought 
that  before  they  could  be  received  in  evidence,  it  ought  to  be  shown 
that  they  were  kept  at  the  mine.  Though  the  books  were  in  the 
hand-writing  of  the  agent  Malachy  and  his  clerk,  it  was  not  shown 
at  what  times  the  entries  therein  were  made.  For  any  thing  that 
appeared,  the  books  might  have  been  made  up  afterwards.) 

The  learned  Judge  received  evidence  of  conversations  between  some 
of  the  defendants  themselves  (3). 

(Erskine,  J. :  Not  as  evidence  of  facts  stated  in  those  conversa- 
tions, but  as  evidence  that  certain  representations  had  been  made 
to  some  of  the  defendants  by  persons  who  were  acquainted  with 
the  facts.) 

It  would  be  mischievous  to  allow  defendants  in  actions  of  tort,  to 
give  evidence  of  that  which  one  defendant  has  said  to  another. 

TiNDAL,  Ch.  J. : 

I  shall  give  no  opinion  upon  the  main  question  that  has  been 
argued  before  us,  with  respect  to  the  alleged  misdirection,  because 
it  is  unnecessary  to  consider  it  so  long  as  the  verdict  upon  the 
issue — whether  the  plaintiff  purchased  his  shares  on  the  faith  of 
the  representations  made  by  the  defendants, — stands  for  the  latter. 
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(1)  And  see  Woofl  v.  Smith,  34 
E.  K.  599  (5  Man.  &  Ry.  124). 

(2)  In  the  second  count  the  report 
is  set  oat,  viile  supra,  456.  The 
informatiou    communicated   by   that 


report,  however,  would  not  be  evidence 
against  the  plaintiff  of  knowledge,  so 
as  to  affect  his  right  to  recover  under 
the  first  count. 
(3)  Aiite,  462. 
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The  jury  have  found  that  the  plaintiff  did  not  purchase  his  fibares 
in  consequence  of  such  representations;  and  before  we  set  aside 
their  verdict  we  must  be  satisfied  that  they  have  come  to  a  wrong 
conclusion.  It  appears,  that  in  1885,  the  scrip-certificates  were 
issued  at  the  nominal  value  of  20Z.  per  share,  giving,  as  usual,  a 
glowing  account  of  the  speculation.  The  plaintiff  bought  certain 
shares  in  July  and  August,  *1886,  at  12Z.  per  share.  It  was  a 
question  for  the  jury,  whether  the  plaintiff  had  been  induced  to 
make  his  purchase  on  the  faith  of  the  representations  contained  in 
the  scrip-certificates.  One  point  for  their  consideration  was  the 
nominal  value  of  the  scrip-receipts  as  compared  with  their  market 
price.  The  fact  that  the  plaintiff  purchased  20^  shares  at  12/. 
each,  ought  to  have  put  a  prudent  person  upon  inquiring  as  to 
whether  the  undertaking  remained  in  the  state  in  which  it  was 
represented  to  be  at  the  time  when  the  scrip  was  first  issued.  It 
is  to  be  observed,  that  the  directors  had  no  power  to  recall  the 
scrip ;  for,  when  once  issued,  it  became  the  property  of  the  holders. 
In  April,  1886,  a  public  meeting  of  the  shareholders  was  held, 
and  a  report  was  published  which  tended  greatly  to  overthrow 
the  flattering  statements  made  in  the  scrip-receipts.  There  was 
undoubtedly  no  evidence  that  the  report  came  to  the  knowledge 
of  the  plaintiff  (i) ;  but  the  jury  had  a  right  to  consider  whether  an 
inquiry  would  not  have  satisfied  the  plaintiff,  that  no  dependence 
was  to  be  placed  on  the  representations  contained  in  the  scrip- 
certificates.  I  can  see  no  objection  to  the  jury  coming  to  the 
conclusion,  that  if  the  plaintiff  had  acted  as  a  reasonable  man 
would  have  done,  he  could  not  have  failed  to  ascertain  the  true 
state  of  the  mine.  On  the  whole,  I  am  of  opinion,  that  the  jury 
might  very  fairly  arrive  at  the  belief  that  the  plaintiff  did  not 
purchase  his  shares  on  the  faith  of  the  representations  made  in 
the  scrip-certificates.  I  wish  to  urge  the  fact  that  the  plaintiff  was 
an  attorney  no  further  than  this, — that  his  knowledge  of  the  world 
and  experience  must  have  taught  him  how  little  reliance  was  to 
be  placed  on  representations  of  such  a  nature ;  and  that  he  was 
likely  to  use  the  same  discretion  in  his  own  affairs  which  he  would 
employ  in  transacting  the  business  of  his  clients. 

The  objection  that  the  learned  Judge  was  wrong  in  rejecting  the 
books  said  to  have  been  kept  by  Malachy,  has  received  its  answer 
during  the  course  of  the  argument.  To  render  them  admissible, 
some  evidence  should  have  been  given  that  the  books  were  kept  by 

(1)  Ante,  467,  «. 
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Malachy  in  the  course  of  his  employment  as  agent  for  the  defen- 
dants. At  the  time  when  they  were  rejected  by  the  learned  Judge, 
there  was  clearly  nothing  to  connect  them  with  the  defendants. 

Another  objection  is,  that  the  conversations  between  the  defen- 
dants Grout  and  Harrison,  and  between  Grout  and  Malachy,  with 
reference  to  the  state  of  the  mine,  ought  not  to  have  been  received 
on  the  part  of  the  defendants.  Undoubtedly,  those  conversations 
were  not  evidence  of  the  truth  of  the  facts  stated.  But  when  it  is 
considered  what  the  issue  was,  and  that  the  question  which  the 
jury  were  called  upon  to  decide,  was,  whether  or  not  the  defendants 
had  acted  with  bona  fides,  it  seems  to  me  that  the  conversations 
were  admissible,  and  that  the  information  which  the  defendants 
had  received  with  respect  to  the  state  of  the  mine,  went  to  the  root 
of  the  matter  into  which  the  jury  had  to  inquire.  The  learned 
Judge,  who  tried  the  cause,  has  expressed  no  dissatisfaction  with 
the  verdict,  and  I  am  therefore  of  opinion  that  it  ought  not  to  be 
disturbed. 


Shrews- 
bury 
f. 
Blount. 


BOSANQUBT,  J.  : 

I  also  think  that  there  is  no  ground  for  saying  that  the  jury 
have  come  to  a  wrong  conclusion  upon  the  question,  whether  the 
plaintiff  purchased  his  shares  upon  the  faith  of  the  representations 
contained  in  the  scrip-certificates.  It  appears  that  the  plaintiff  did 
not  buy  his  shares  until  a  twelvemonth  after  the  scrip-certificates 
were  issued.  Many  changes  must  have  occurred  in  the  interval ; 
and  the  great  depression  which  had  taken  place  in  the  price  of 
the  shares,  would  naturally  put  any  one  upon  his  guard  ^against 
trusting  too  much  to  the  statements  contained  in  the  scrip-receipts. 
In  my  opinion,  the  jury  might  very  properly  come  to  the  con- 
clusion, that  the  shares  had  not  been  bought  upon  the  faith  of 
such  statements,  and  that  the  plaintiff  must  have  known  that  the 
Company  were  not  then  in  a  condition  to  pay  a  dividend  of  18 
per  cent. ;  the  more  especially  as  he  was  a  professional  man ;  which 
fact  might  have  some  weight  in  influencing  their  decision. 

With  respect  to  the  rejection  of  the  books,  it  was  necessary,  in 
order  to  make  them  evidence,  to  show  that  they  were  kept  by 
Malachy  in  his  employment  by  the  Company ;  but  when  the  books 
were  rejected,  and  up  to  the  time  when  Malachy  himself  was  called 
as  a  witness,  no  such  proof  had  been  given. 

With  regard  to  the  admissibility  of  the  conversations,  it  was 
material,  in  order  to  ascertain  whether  the  defendants  had  acted 
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bond  fide^  to  know  what  information  they  had  received  as  to  tlie 
state  and  the  prospects  of  the  mine. 

Maule,  J. : 

I  also  think  that  this  verdict  should  not  be  disturbed.      There 
was  clearly  evidence  from  which  the  jury  might  infer,  that  the 
plaintiff  did  not  buy  his  shares  on  the  faith  of  the  representations 
made  in  the  scrip-certificates;  and  if  I  had  been  on  the  jary,  I 
should  have  come  to  the  same  conclusion.     It  therefore  is  unneces- 
sary to  decide  the  main  question  which  has  been  argued ;  namely, 
whether,  in  order  to  render  the  defendants  liable  to  this  action, 
they  must  have  known  the  representations  to  be  false ;  except,  so 
far  as  it  is  material  to  consider  the  point  with  reference  to  the 
admissibility  of  the  conversations.     As  regards  the  rejection  of  the 
books, — at  the  time  they  were  tendered  nothing  was  shown,  except 
that  they  had  been  received  from  Malachy,  and  were  in  his  hand- 
writing.    There  was  no  *proof  that  they  were  the  books  of  the 
Company ;  and,  though  such  proof  was  subsequently  given,  they 
were  not  again  tendered  in  evidence.     With  respect  to  the  state- 
ment made  by  the  defendant  Grout  to  the  defendant  Harrison,  I 
am  of  opinion  that  it  was  admissible, — supposing  that  it  was  a 
question  upon  the  record,  whether  each  of  the  defendants  acted 
bond  fide,  and  that  it  would  be  an  answer  to  the  action,  to  show 
that  he  had  good  reason  to  believe  the  representations  which  he 
had  made.    Whether  the  proof  of  that  fact  was  material,  depends  in 
some  degree  upon  the  main  question  in  the  case.    I  have  no  hesita- 
tion in  concurring  with  the  rest  of  the  Court  to  this  extent, — that  it 
would  amount  to  a  defence  to  the  present  action,  that  although  the 
representations  were  not  conformable  to  fact,  they  were  made  ander 
a  belief,  reasonably  well  grounded,  of  their  truth.    The  tendency  of 
the  conversations  was,  to  show  that,  at  the  time  the  defendants 
made  the  representations  contained  in  the  scrip-certificates,  they 
entertained  a  well-founded  belief  that  they  were  true ;  and  I  think 
that  the  conversations  were  admissible  for  that  purpose. 

Erskinb,  J. : 

I  see  no  reason  to  be  dissatisfied  with  the  verdict.  It  appeared 
to  me  that  the  defendants,  at  the  time  they  made  the  representa- 
tions, really  believed  in  their  truth.  Perhaps  it  would  have  been 
as  well  if  I  had  put  it  more  distinctly  to  the  jury  to  consider 
whether  the  defendants  honestly  believed  the  representations  to  be 
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true ;  but  that  was  in  substance  left  to  them.  And  as  the  jury 
found  that  the  plaintiff  did  not  purchase  his  shares  on  the  faith  of 
such  representations,  the  further  consideration  of  this  point  becomes 
unnecessary. 

Rule  for  a  new  trial  refused ;  rule  granted  to  show 
cause  ivhy  the  verdict  should  not  be  entered  for  the 
plaintiff  upon  the  eighth  and  ninth  issues. 


Shrews- 
bury 
t, 
Blount. 


FOED   V.  YATES  (1). 

(2  Man.  &  G.  549—560;  S.  C.  2  Scott,  N.  B.  645 ;  10  L.  J.  C.  P.  117.) 

In  an  action  for  the  non-deliyery  of  hops,  sold  under  the  following 
contract :  *'  Of  E.  T.  thirty-nine  pockets  Sussex  hops,  Springett's  five 
pockets,  Ken  ward's,  IBs,  Springett's  to  wait  orders:"  Held,  that  the 
contract  imported  a  sale  for  ready  money,  and  that  parol  evidence  was  not 
admissible  to  show,  that,  by  the  usual  course  of  dealing  between  the 
parties,  the  hops  were  sold  on  a  credit  of  six  months. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that 
theretofore,  to  wit,  on  the  17th  of  May,  1888,  the  plaintiff,  at  the 
request  of  the  defendant,  bargained  and  agreed  with  the  defendant 
to  buy,  and  bought  of  him,  and  the  defendant  then  sold  to  the 
plaintiff,  divers  goods,  to  wit,  thirty-nine  pockets  of  Sussex  hops, 
called  or  known  by  the  name  Springett's,  containing  divers,  to  wit, 
65  cwt.  2  qrs.  2  lbs.,  and  five  pockets  of  other  Sussex  hops,  at  a 
certain  rate  or  price,  to  wit,  at  the  rate  or  price  of  78«.  for  each 
cwt.  of  the  said  hops,  to  be  paid  for,  by  the  plaintiff  to  the  defendant, 
at  the  expiration  of  a  certain  credit,  to  wit,  six  ^months  from  the 
time  of  the  making  of  the  said  bargain  and  agreement,  the  said 
thirty-nine  pockets  of  Sussex  hops  called  Springett's  to  be  delivered 
by  the  defendant  to  the  plaintiff,  or  his  order,  on  request,  but  to 
wait  orders,  that  is  to  say,  to  be  kept  by  the  defendant  for  the 
plaintiff  until  the  plaintiff  should  give  orders  to  the  defendant 
for  the  delivery  thereof.  And  thereupon  afterwards,  on  the  day 
and  year  aforesaid,  in  consideration  of  the  premises,  and  that  the 
plaintiff,  at  the  request  of  the  defendant,  then  promised  the 
defendant  to  accept  and  receive,  and  pay  for  such  hops  upon  the 
terms  and  at  the  time  in  that  behalf  agreed  upon  as  aforesaid, 
the  defendant  undertook  and  promised  the  plaintiff  to  deliver  such 
hops  to  the  plaintiff,  or  his  order,  when  the  defendant  should  be 
thereunto  afterwards  requested ;  that  afterwards,  to  wit,  on  the  day 

(1)  Explained  in  Lockett  v.  Nichlin  403  ;  and  see  Sale  of  Goods  Act,  1893, 
(1848)  2  Ex.  93,  99,  100,  19  L.  J.  Ex,      s.  28. 


1841. 
Feb.  5. 

[549] 
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FoBD  and  year  aforesaid,  the  defendant  delivered  to  the  plaintiff,  and  the 
Yates.  plaintiflf  then  accepted  and  received  of  and  from  the  defendaDt. 
part  of  the  said  hops  so  sold  as  aforesaid,  to  wit,  the  said  five 
pockets  of  other  Sussex  hops ;  that  the  plaintiff,  confiding  in  the 
said  promise  of  the  defendant,  afterwards,  and  before  the  delivery 
of  the  said  thirty-nine  pockets  of  Sussex  hops  called  Springett's, 
or  any  part  thereof,  to  him  the  plaintiff,  and  before  the  expiration 
of  the  said  credit,  to  wit,  on  the  2nd  of  October,  1838,  bargained 
and  agreed  with  one  Humble  to  sell  to  him,  and  the  said  HamUe 
then  agreed  to  buy  of  the  plaintiff,  certain  hops,  to  wit,  twenty-six 
pockets  of  Sussex  hops,  called  or  known  by  the  name  of  Smith's, 
of  the  growth  of  1887,  and  thirty-nine  pockets  of  Sussex  hops 
called  Springett's,  of  the  growth  of  1887,  then  represented  by  the 
plaintiff  to  be  lying  in  London,  &c.,  at  a  certain  rate  or  price, 
to  wit,  the  rate,  &c.  of  82«.  per  cwt.,  allowing,  <fec.,  and  sixteen 
to  eighteen  pockets  of  Kent  hops,  of,  &c.,  at  a  certain  rate,  d-c. 
to  be  paid  for  by  an  acceptance  of  Humble  at  four  months  after 
[  *55i  ]  date ;  that  the  said  thirty-nine  pockets  *of  Sussex  hops  called 
Springett's,  so  bought  by  the  plaintiff  of  the  d§fendant  as  afore- 
said, were  of  the  growth  of  the  year  1837,  and  of  the  average 
quality  of  the  samples  by  and  according  to  which  the  said  Humble 
agreed  to  purchase  the  thirty-nine  pockets  called  Springett's  of  the 
plaintiff;  that  the  plaintiff  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  before  the  expiration  of  six  months  from  the 
time  of  the  making  of  the  said  first-mentioned  contract,  delivered 
to  the  said  Humble,  and  the  said  Humble  then  accepted  and 
received  from  the  plaintiff  the  sixteen  to  eighteen  pockets  of  Kent 
hops  so  agreed  to  be  sold  to  the  said  Humble  as  aforesaid,  and 
then  ordered  and  requested  the  defendant  to  deliver  the  said  thirty- 
nine  pockets  of  Sussex  hops  called  Springett's,  so  purchased  by 
the  plaintiff  of  the  defendant  as  aforesaid,  to  the  said  Humble, 
on  account  of  him  the  plaintiff.  And  although  the  plaintiff  was 
always  ready  and  willing  to  perform  and  fulfil  the  said  I)argain 
and  contract  so  made  by  and  between  the  plaintiff  and  the  defendant 
as  aforesaid,  and  to  pay  the  defendant  for  the  said  hops  so  bought 
of  the  defendant  as  aforesaid,  according  to  the  terms  of  the  said 
first-mentioned  contract;  whereof  the  defendant,  on,  &c.,  had 
notice ;  yet  the  defendant,  not  regarding  the  said  promise,  did  not 
nor  would,  on  the  day  and  year  last  aforesaid,  or  at  any  other 
time,  although  he  was  then,  to  wit,  on,  &c.,  and  oftentimes  after- 
wards, requested  so  to  do,  deliver  the  thirty-nine  pockets  of  Sussex 
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hops  called  Springett's,  so  sold  to  the  plaintiflf  as  aforesaid,  to  the  Ford 
said  Humble,  or  to  the  plaintiflf  or  his  order;  but  then  wholly  yates. 
neglected  and  refused  so  to  do,  and  then  converted  and  disposed 
thereof  to  his  own  use;  whereby  the  plaintiflf  was  hindered  and 
prevented  from  performing,  and  unable  to  perform  and  complete 
his  said  bargain  and  contract  with  the  said  Humble,  so  far  as  the 
same  related  to  the  sale  of  the  said  thirty-nine  pockets  *of  Sussex  [  *5f»2  ] 
hops  called  Springett*s,  so  agreed  to  be  sold  by  the  plaintiflf  to  the 
said  Humble  as  aforesaid ;  and  in  consequence  thereof  the  said 
Humble  then  wholly  refused  to  perform  the  said  contract  so  entered 
into  between  him  and  the  plaintiflf  as  aforesaid,  so  far  as  the  same 
related  to  the  said  thirty-nine  pockets  of  hops  called  Springett's, 
and  to  the  said  twenty-six  pockets  of  Sussex  hops  called  Smith's, 
so  agreed  to  be  purchased  by  him  of  the  plaintiflf,  and  then  refused 
to  buy  or  to  accept  from  the  plaintiflf  the  said  twenty-six  pockets 
of  Sussex  hops  called  Smith's,  which  the  plaintiflf  was  then  ready 
and  willing  to  sell  and  deliver  to  him ;  and  by  reason  and  in  conse- 
quence thereof  the  plaintiflf  had  been  hindered  and  prevented  from 
selling  and  disposing  of  the  said  twenty-six  pockets  of  Sussex  hops 
called  Smith's,  and  of  the  thirty-nine. pockets  of  Sussex  hops  called 
Springett's,  or  any  part  thereof,  so  advantageously  and  profitably 
as  he  otherwise  might  and  would  have  done,  and  had  also  been 
deprived  of  divers  gains  and  profits  which  he  might  and  otherwise 
would  have  gained  and  acquired  from  performing  and  carrying 
into  eflfect  the  said  contract  so  entered  into  as  aforesaid  with  the 
said  Humble;  and  the  said  twenty-six  pockets  of  hops  called 
Smith's,  and  the  said  thirty-nine  pockets  of  hops  called  Springett's, 
had  become  and  were  greatly  deteriorated  in  value ;  and  also  by 
reason  of  the  premises,  the  plaintiflf  had  been  forced  and  obliged  to 
incur  and  pay,  and  become  liable  to  pay,  divers  sums  of  money, 
amounting  to  20/.,  for  warehousing,  keeping,  and  taking  care  of 
the  said  twenty-six  pockets  of  hops  called  Smith's.  The  declaration 
also  contained  a  count  for  money  had  and  received,  and  upon  an 
account  stated. 

Pleas :  first,  non  assumpsit ;  secondly,  to  the  first  count,  that 
the  plaintiflf,  at  the  said  time  when  he  requested  the  defendant 
to  deliver  to  the  said  Humble  the  said  thirty -nine  pockets  of  Sussex 
hops  called  Springett's,  *as  in  the  declaration  mentioned,  refused  [  *553  ] 
to  pay  him  the  defendant  for  the  said  thirty-nine  pockets  of  Sussex 
hops  called  Springett's,  although  then  requested  by  the  defendant 
80  to  do ;  without  this,  that  the  plaintiflf  was  ready  and  willing 
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Ford  to  pay  the  defendant  for  the  said  hops  so  bought  of  the  defendant 
Yates.  as  aforesaid,  in  manner  and  form  as  in  the  declaration  alleged ; 
concluding  to  the  country.  The  third  plea  set  up  a  lien  for  ware- 
house rent. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and 
replied  de  injmiii  to  the  third. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  sittings  in  London  after 
last  Hilary  Term,  it  appeared  that  in  May,  1838,  Walton,  the 
defendant's  traveller,  called  upon  the  plaintiff  at  Huddersfield,  and 
entered  into  a  contract  with  him  for  the  sale  of  hops,  and  that 
Walton  made  and  signed  the  following  note  of  the  contract  in  the 
plaintiff's  order  book : 

"  Of  Edward  Yates, 

39  pockets  of  Sussex  hops,  Springett's, ) 
6  pockets  of  Sussex  hops,  Kenward's,  j 

Springett's  to  wait  orders. 
**May  14th,  1838.  "Wm.  Walton." 

The  five  pockets  of  hops  (Kenward's)  were  delivered  soon  after 
the  making  of  the  contract.  On  the  3rd  of  October,  1838,  the 
plaintiff  agreed  to  sell  to  one  Humble,  among  others,  thirty -nine 
pockets  of  Sussex  hops  (Springett's)  at  828.  per  cwt.,  and  gave  him 
an  order  upon  the  defendant  for  the  delivery  of  the  thirty-nine 
pockets  which  the  plaintiff  had  purchased  of  the  latter.  The 
plaintiff  also  wrote  to  the  defendant  on  the  4th  of  October,  desirini; 
him  to  deliver  the  hops  to  Humble.  To  this  letter  the  defendant  on 
the  6th  of  October  sent  a  reply,  in  which,  among  other  things,  he 
said,  **  If  you  will  remit  the  amount,  they  shall  be  immediately 
[  'ssi  ]  delivered."  On  the  8th  of  October  the  plaintiff  *again  wrote  to  the 
defendant,  alleging  that  the  hops  had  been  sold  to  him  on  a  credit 
of  six  months,  and  once  more  desiring  that  they  might  be  delivered 
to  Humble.  The  defendant's  answer,  on  the  9th,  contained  no 
denial  of  the  hops  having  been  sold  on  credit. 

Evidence  was  also  tendered  to  show  that  the  usual  course  of 
dealing  had  been  for  the  defendant's  traveller  to  call  upon  the 
plaintiff  twice  a  year,  and  that  on  each  occasion  the  latter  paid 
him  for  the  goods  which  had  been  ordered  on  the  previous  journey. 
On  the  part  of  the  defendant,  this  evidence  was  objected  to  upon 
the  ground  that  it  went  to  vary  the  written  contract  between  the 
parties.  The  Lord  Chief  Justice  thought  it  admissible,  as  the 
contract  was  silent  as  to  the  time  for  payment  of  the  hops   in 
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question.     The  jury  having  returned  their  verdict  for  the  plaintiff,        Fobd 
damages  19/.  10«.,  yatks. 

Bompas,  Serjt.  in  last  Easter  Term  obtained  a  rule  nui  for 
a  new  trial,  contending  that  the  evidence  as  to  the  general  course 
of  dealing  between  the  plaintiff  and  the  defendant  was  improperly 
received.  He  also  moved  in  arrest  of  judgment,  upon  the  ground 
that  the  declaration  contained  no  averment  that  Humble  was  ready 
and  willing  to  receive  the  hops,  and  cited  Morton  v.  Lamb  (i).  A  rule 
nisii  having  been  granted  upon  both  points, 

Talfourd,  Serjt.  and  Peacock  now  showed  cause : 

With  respect  to  the  first  point — whether  the  evidence  given  was 
admissible  to  explain  the  contract — there  is  no  doubt  as  to  the  law, 
but  the  difficulty  is  with  respect  to  its  application.  Although  it 
is  not  competent  for  a  party  to  engraft  upon  a  written  contract 
any  parol  stipulation  in  contradiction  of  such  contract,  parol 
evidence  ^may  be  given  of  a  collateral  agreement,  not  inconsistent  [  *^^^  ] 
with  the  written  contract ;  or  where  the  latter  is  ambiguous,  the 
parties  may  show  what  was  really  meant  by  the  terms  which  they 
have  employed.  Oreares  v.  Ashlin  (2)  is  distinguishable  from  the 
present  case.  There,  it  was  sought  to  introduce  a  distinct  and 
independent  stipulation,  materially  varying  the  relation  of  the 
parties.  Here,  it  is  uncertain,  on  the  face  of  the  contract,  whether 
the  goods  were  sold  for  ready  money  or  at  six  months*  credit ;  and 
the  plaintiff  merely  sought  to  show  that,  according  to  the  usual 
course  of  dealing,  the  goods  were  sold  at  six  months*  credit. 
[They  cited  Powell  v.  Edmunds  (3),  Yates  v.  Pirn  (4),  Birch  v. 
De2)ey8ter{5),  Smith  v.  Wilson (6),  and  Hutton  v.  Warren  (7).] 

Another  question  is,  whether  this  was  intended  to  be  a  final  [  ^^^  3 
agreement,  or  it  is  a  mere  memorandum  of  an  order ;  for  if  it  be 
only  the  latter,  then  parol  evidence  is  admissible.  It  is  clear,  that 
if  there  had  not  been  a  part  delivery  of  the  goods,  it  would  not 
have  been  a  note  or  memorandum  of  a  contract  sufficient  to  satisfy 
the  Statute  of  Frauds.  The  plaintiff's  name  is  not  mentioned;  and 
taking  the  memorandum  as  it  stands,  788.  would  appear  to  be  the 
price  of  the  whole  hops  sold.     If  parol  evidence  is  not  receivable  to 

(1)  4  E.  B.  395  (7  T.  R.  125).  210. 

(2)  14  E.  R.  771  (3  Camp.  426).  (6)  37  R.  R.  536  (3  B.  &  Ad.  728). 

(3)  11  R.  R.  316  (12  East,  6).  (7)  46  R.  R.  368  (Tyrw.  &  G. ;  1  M. 

(4)  16  R.  R.  653  (6  Taunt.  446).  &  W.  466). 

(5)  4  Camp.  385 ;   1  Stark.  N.  P.  C. 
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Ford  show  that  they  were  sold  on  credit,  the  defendant  coald  not  be 
Yatks.  *allowed  to  prove  that  those  figures  meant  788.  per  cwt-  There  are 
[  *6o7  ]  several  cases  in  which  parties  have  been  permitted  to  prove,  bv 
parol,  terms  as  to  which  the  agreement  was  silent :  Ingram  v.  Lea  (i) 
and  Knapp  v.  Harden  (2),  referred  to  m  Phill.  on  Ev.  772,  773  (8th 
edit.)*  In  Jeffery  v.  IF(flZton(8),  where  at  the  time  of  hiring  a  horse 
a  note  of  the  agreement  was  made,  stating  the  time  and  the  price, 
it  was  held  that  the  plaintiff  was  not  precluded  from  proving  by 
parol  evidence  additional  terms  of  agreement.     ♦     *     * 

Bompas,  Serjt.,  in  support  of  the  rule  : 

It  is  submitted  that  the  evidence  of  the  previous  dealings  between 
[  *558  ]  the  *parties  was  improperly  received,  as  it  went  to  vary  the  contract. 
Where  goods  are  sold  at  a  stipulated  price,  in  the  absence  of  any 
express  stipulation  to  the  contrary,  the  delivery  of  the  goods  and 
the  payment  of  the  price  are  to  be  concurrent  acts.  The  engraft- 
ing, therefore,  upon  this  contract  of  a  provision  for  a  six  months' 
credit,  which  would  compel  the  vendor  to  part  with  his  goods 
without  receiving  the  price,  would  materially  vary  such  contract. 
[He  cited  Greaves  v.  Ashling  Meres  v.  Ansell  (4),  Powell  v.  Edmunds  (o), 
Yates  V.  Pint  (6),  and  HalUley  v.  Nicholson  (7).] 
[  559  ]  With  respect  to  the  point  that  this  is  not  a  perfect  contract,  even 

admitting  for  the  sake  of  the  argument  that  you  must  add  something 
to  it  to  render  it  in  some  respects  intelligible,  it  does  not  follow, 
that  parol  evidence  is  admissible  with  regard  to  those  terms  which 
are  not  doubtful.  Supposing,  therefore,  that  evidence  is  requisite 
to  show  that  the  contract  relates  to  the  sale  of  hops,  it  is  by  no 
means  a  necessary  consequence,  that  the  opposite  party  may  be 
.  allowed  to  prove  that  the  goods  were  sold  on  credit ;  for  there  can 
be  no  doubt,  if  the  agreement  is  one  of  sale,  that  it  is  for  ready 
money.  The  admission  of  parol  evidence  to  explain  technical 
terms  in  use  among  mercantile  men  rests  on  a  different  principle. 
(He  was  here  stopped  by  the  Court.) 

TiNDAL,  Ch.  J. : 

My  two  learned  brothers  think  that  the  legal  construction  of  this 
contract  is,  that  the  hops  were  to  be  paid  for  on  delivery,  and 
consequently  that  the  evidence  given  on  the  part  of  the  plaintiff 

(1)  2  Camp.  521.  (5)  11  R.  R.  316  (12  Eafit,  6V 

(2)  1  Gale,  47.  (6)  16  R.  R.  653  (6^aunt.  ^61. 

(3)  1  Stark.  N.  P.  267.  (7)  1  Price,  404. 

(4)  3  Wila.  275. 
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that  the  goods  were  sold  on  credit  ought  not  to  have  been  received. 
The  rule  for  a  new  trial  must  therefore  be  made  absolute. 

BOSANQUET,  J. : 

The  doubt  I  have  entertained  in  this  case  has  been,  whether  the 
writing  in  question  amounted  *to  a  final  contract,  or  was  merely  a 
memorandum ;  and  if  so,  whether  the  plaintiff  was  not  at  liberty  to 
show  what  was  the  meaning  of  the  parties  with  respect  to  the  time 
of  payment  for  the  goods.  But,  on  further  consideration,  it  appears 
to  me,  that  the  writing  does,  in  terms,  import  a  contract  of  sale  for 
ready  money.  Greaves  v.  Ashlin  is  a  decisive  authority  that  parol 
evidence  is  not  admissible  with  respect  to  terms  which  appear  on 
the  face  of  the  contract.  In  Jeffery  v.  Walton  the  memorandum 
was  clearly  imperfect,  and  some  evidence  was  necessarily  required 
to  show  the  other  parts  of  the  agreement.  Here,  it  seems  to  me, 
that  the  terms  of  the  contract  sufficiently  disclose  that  the  sale  of 
the  hops  was  for  ready  money ;  and,  if  so,  parol  evidence  is  not 
admissible  to  prove  that  the  sale  was  on  credit. 

Maule,  J. : 

I  also  think  that  this  was  a  contract  for  the  sale  of  hops,  and 

that  the  meaning  of  it  was  that  the  one  party  was  to  keep  his  hops, 

and  the  other  his  money,  until  an  exchange  should  be  effected ;  and, 

therefore,  that  parol  evidence  could  not  be  received  to  vary  the 

written  memorandum. 

Rule  absolute. 
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Ford 
Yatbb. 


[  ♦seo  ] 


IN  THE    EXCHEQUER  CHAMBER. 


(Error  from  the  Court  of  Common  Pleas.) 
YOUNG  V.  TURING,  Bart.,  and   Others  (1). 

(2  Man.  &  G.  593—605 ;  S.  C.  2  Scott,  N.  R.  752.) 

A  Dutch  ship,  valued  in  the  policy  at  8,000/.,  was  insured  on  a  voyage 
from  Botterdam  to  Java  and  Sumatra,  and  back  again  to  a  port  of 
diischarge  in  HoUaud. 

After  commencing  her  voyage,  she  was  stranded  on  the  Goodwin  SmiuIh 
and  plundered.  She  was  ultimately  removed  to  London,  and  noticH>  of 
abandonment  was  given  to  the  underwriters.  It  was  proved  that,  at  tho 
time  she  was  cast  away,  she  was  worth  5,833/.,  that  her  value  us  Hho  luy 

(1)  Foil,  in /rrin</v.J/««nin^  (1847)       Co.  (1882)  9  Q.  B.   Div.   192,  201.  61 
1  H.  L.  C.  287  ;  cited  by  the  Court  in      L.  J.  Q.  B.  561.— A.  C. 
Pitman  t.  Cniitrml  Marine  Insurance 


1841. 

[  593  ] 
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Young  was  700/.,  and  that  the  salyage  was  420/.     It  also  appeared  in  eyideiiof-. 

r*  that  the  expense  of  repairing  the  ship  in  England  would  have  been  4,615/.; 

Tubing.  ^'^^  j£  gj^^  ^^  1^^^^  entitled  to  an  English  register  she  would  have  betn 

worth,  when  repaired,  from  4,500/.  to  4,700/. ;  and  that,  if  she  had  been  a 
British  ship,  it  would  have  been  prudent  for  a  British  owner  to  repair  her. 
It  was  proved  by  Dutch  witnesses  that  the  expense  of  repairing  her  iii 
Holland  would  have  been  far  greater,  and  that  her  value,  when  repaired  in 
Holland,  would  not  have  exceeded  2,915/. ;  and  that  the  trading  companies 
in  Holland  will  not  employ  a  vessel  that  has  been  stranded  in  the  manner 
in  which  this  vessel  was  stranded,  however  perfectly  she  might  have  betrn 
repaired,  and  that  this  circumstance  would  have  a£Pected  her  value  is 
Holland. 

The  Judge  told  the  jury  that,  in  considering  whether  this  was  the  t-u^ 
of  a  partial  or  a  total  loss,  they  ought  not  to  take  into  account  tbe  valuo 
stated  in  the  policy,  and  that,  in  considering  the  same  question,  they  ou^Lt 
to  look  at  aU  the  circumstances  attending  the  ship,  and  to  judge  whether, 
under  all  those  circumstances,  a  prudent  owner,  if  uninsured,  would  \ia\c 
declined  to  repair  the  ship ;  and  that,  if  so,  they  might  find  it  a  case  of 
total  loss. 
Held,  that  this  direction  was  right. 

Assumpsit,  by  the  defendants  in  error  against  the  plaintiff  in 
error,  on  a  policy  of  insurance  on  the  ship  Eliza,  valued  at  8,00W.. 
'^  at  and  from  Eotterdam  to  port  or  ports,  place  or  places  in  Java 
^  Sumatra,  backwards  and  forwards,  and  forwards  and  backwards, 
in  any  rotation,  while  there,  and  thence  to  a  port  of  discharge  in 
Holland."  The  declaration,  after  setting  out  the  policy,  averred 
that,  on  the  8rd  February,  1836,  the  said  ship  departed  and  set 
sail  from  Rotterdam,  on  the  voyage  in  the  said  policy  mentioned, 
and  that  whilst  she  was  proceeding  on  her  said  voyage,  to  wit,  on 
[  *594  ]  the  5th  February  in  the  year  aforesaid,  she  was  thrown,  *ca8t,  and 
wrecked  upon  certain  sands,  and  thereby  was  broken  and  bulged ; 
and  that,  after  the  said  ship  was  so  wrecked  and  lost,  and  whilst 
the  said  ship  was  lying  on  the  said  saiids  as  aforesaid,  certain 
thieves  and  persons  to  the  plaintiffs  unknown,  unlawfully  and 
feloniously  did  steal,  &c.,  divers  parts  of,  and  divers  materials 
belonging  to  the  said  ship,  and  did  then  wrongfully  and  unlaw- 
fully cut,  break,  damage,  and  spoil  the  said  ship,  and  the  masts, 
&c.,  thereof,  whereby  the  said  ship  became  and  was  wholly  lost  to 
the  plaintiffs,  &c. 

The  defendant  below  brought  into  Court  22Z.  17«.  M.,  denrin;; 
that  the  plaintiffs  below  had  sustained  damages  to  a  great^^r 
amount ;  upon  which  plea  the  plaintiffs  below  took  issue. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  sittings  at  Guildhall 
after  Hilary  Term,  1836,  it  appeared  that  the  plaintiffs  lielow 
resided,  and  carried  on  business,  in  Holland,  as  merchants  and 
shipowners,  under  the  firm  of  Turing  and  Tavenraat;  that  the 
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Eliza  was  a  Datch  ship,  and  was  their  property ;  that  the  defen-  young 
dant  below  resided  at  Glasgow,  and  carried  on  business  as  a  tukino. 
merchant  and  underwriter  there ;  that  the  fact  of  the  Eliza  being 
a  Dutch  ship  was  known  to  the  defendant  below  before  he  signed 
the  ix)licy ;  that  the  Eliza  sailed  from  Botterdam  on  her  voyage 
to  Batavia,  in  the  island  of  Java  (the  voyage  in  the  policy  men- 
tioned), on  the  3rd  February,  1836,  and  early  in  the  morning 
of  the  5th  February  she  struck  upon  the  Goodwin  Sands,  and 
remained  there  until  about  three  o'clock  in  the  afternoon  of  the 
(Uh  February,  when  she  was  deserted  by  the  crew  for  the  salva- 
tion of  their  lives;  that  the  vessel,  whilst  lying  aground  on  the 
Goodwin  Sands,  was  plundered  of  the  greater  part  of  her  stores 
and  rigging,  and  her  masts  cut  away  by  certain  persons  unknown ; 
that  she  was  got  o£f,  having  suffered  considerable  damage  in 
addition  to  the  loss  of  her  masts,  and  was  towed  into  "^Bamsgate  [  *595  j 
harbour,  and  notice  of  abandonment  given  to  the  underwriters 
(which  was  not  accepted) ;  that  she  was  in  the  month  of  May 
towed  by  a  steam-boat  round  to  London,  for  the  purpose  of  being 
surveyed  in  a  dry  dock  there,  to  ascertain  the  extent  of  the  injury 
she  had  suffered,  in  about  eighteen  hours,  without  any  thing  being 
necessary  to  be  done  to  her  except  a  temporary  rudder ;  and  that 
after  the  arrival  of  the  ship  in  London,  she  was  put  into  a  dry 
dock  and  surveyed  by  the  surveyors  of  both  parties,  and  was  after- 
wards put  into  the  Commercial  Docks ;  where  she  lay  afloat  at  the 
time  of  the  trial. 

It  was  further  proved,  that  at  the  time  of  her  striking  upon  the 
Goodwin  Sands,  the  ship  with  all  her  stores  and  outfit  for  the 
voyage  was  worth  about  5,838{.  sterling  ;  that  though  she  sustained 
considerable  damage  whilst  upon  the  Goodwin  Sands,  she  never  ceased 
to  exist,  in  specie,  as  a  ship,  and  that  she  might  have  been  repaired 
in  England  in  six  weeks  as  completely  as  aforesaid,  for  a  less  sum 
than  her  value  at  the  time  of  her  first  sailing  upon  her  voyage ; 
and  when  she  was  upon  the  Goodwin  Sands,  that  the  expense  of 
salvage  of  the  ship  amounted  to  420Z. ;  and  that  the  ship,  as  she 
lay,  to  sell  either  in  London  or  Holland  for  the  purpose  of  Ibeing 
broken  up,  was  worth  about  7(X)i. 

Two  English  witnesses,  called  on  the  part  of  the  plaintiffs  below, 
swore  that  the  expense  of  repairing  and  refitting  the  ship  in  Eng- 
land, would  have  been  4,615Z. ;  and  if  she  had  been  an  English 
ship,  and  entitled  to  a  British  register  (which  she  was  not),  when 
so  repaired  and  refitted,  she  would  have  been  worth  from  4,500i. 
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Young       to  4,700i.     They  also  gave  it  as  their  opinion,  that  any  prudent 

Tubing.      owner,  uninsured,  would  have  repaired   her  if  she   had  been  a 

British  ship ;  and  that  when  repaired,  the  ship  would  have  been 

[  *596  ]      quite  as  good,  in  all  respects,  as  before  *the  accident,  and  quite  as 

fit  to  prosecute  her  voyage  to  Batavia.. 

Several  Dutch  witnesses  then  swore  that  the  expense  of  repairing 
and  refitting  the  ship  in  Holland  would  be  from  4,580Z.  to  6,000/. ; 
and  that  the  ship,  when  so  repaired  and  refitted,  would  be  worth 
in  Holland  between  2,080Z.  and  2,915/.  And  these  Dutch  witnesses 
also  gave  it  as  their  opinion  that,  in  the  state  in  which  the  ship 
was,  she  could  not  have  been  repaired  so  as  to  have  been  made  as 
good  for  the  purposes  of  navigation  as  before  the  accident. 

The  defendant  below  called  some  English  witnesses,  who  stated 
that  the  expense  of  repairing  and  refitting  the  ship  in  England 
would  be  about  8,580/.,  and  when  repaired,  the  ship,  if  she  had 
been  a  ship  entitled  to  a  British  register,  would  be  worth  5,500/. ; 
and  the  same  witnesses  also  swore,  that  had  she  been  a  British 
vessel,  it  would  have  been  a  prudent  and  proper  course  for  the 
owners  to  have  repaired  her ;  and  that  her  value,  when  repaired, 
would  have  exceeded  the  cost  of  the  repair. 

It  was  also  proved  that,  after  having  been  stranded,  she  could 
not  have  been  sold  in  Holland  for  as  much  as  the  cost  of  her 
repair,  whether  she  was  repaired  there  or  in  England,  although 
the  cost  of  completely  repairing  and  restoring  her  in  the  best 
possible  manner  would  be  less  than  her  value  at  the  time  of  the 
accident  and  of  the  commencement  of  the  voyage. 

It  was  likewise  proved,  that  a  ship  that  had  been  stranded  in 
the  manner  the  Eliza  had  been,  loses  her  character  in  Hollfiuid, 
and  is  reduced  from  the  first  to  a  lower  class,  though  she  may  have 
been  repaired  as  completely  as  possible ;  that  it  is  there  considered 
that  a  ship  that  has  been  thus  stranded  cannot,  on  account  of  the 
general  straining  she  must  have  received,  be  repaired  so  as  to  be 
[  *597  ]  as  good  as  before  the  stranding ;  "^and  that  the  Dutch  trading 
companies  would  not  employ  a  ship  after  she  had  been  stranded. 

It  was  further  proved,  that  the  cost  of  repairing  the  Elua  in 
England  would  be  less  than  that  of  repairing  her  in  Holland,  ami 
less  than  her  value  at  the  time  of  the  commencement  of  the  voyage 
and  of  the  stranding ;  but  that  she  could  not  be  sold  in  Englaud, 
being  a  Dutch  ship,  for  as  much  as  the  cost  of  the  repairs; 
but  that  she  would  have  sold  in  England  for  as  large  a  sum 
after  the  repairs  had  been  done,  as  she  would  have  fetched  in 
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England  if  she  had  come  straight  from  Holland  to  England  and  Youko 
had  been  put  up  for  sale  and  sold,  and  no  accident  whatever  had  tdrixo. 
happened. 

For  the  defendant  below  it  was  insisted,  that  the  above  evidence 
only  entitled  the  plaintiffs  below  to  recover  against  him  for  a 
partial,  and  not  for  a  total  loss. 

His  Lordship  told  the  jury,  that  in  considering  whether  the  loss 
was  a  total  or  a  partial  loss,  they  were  not  to  take  into  their 
consideration  the  circumstance  of  the  ship  being  valued  at  8,000/. 
in  the  policy. 

Whereupon  it  was  insisted,  that  the  circumstance  of  the  ship 
being  valued  at  8,000/.  was  a  material  circumstance  for  the  jury  to 
take  into  their  consideration  upon  the  question,  whether  the  loss 
was  total  or  partial;  and  that  if  the  ship,  after  the  stranding, 
remained  in  specie  as  a  ship,  and  could  be  repaired  so  as  to  be  as 
good  as  she  was  before  the  accident  for  the  purpose  of  navigation, 
and  of  the  voyage  in  which  she  was  engaged,  for  a  sum  less  than 
the  value  of  the  ship  at  the  commencement  of  the  voyage,  the  loss 
was  partial  and  not  total. 

His  Lordship  further  told  the  jury,  that  they  were  to  take  into 
their  consideration  the  cost  of  the  repairs,  on  the  one  hand,  and, 
on  the  other,  what  would  be  the  intrinsic  value  of  the  ship  to  the 
owner  under  all  the  *circumstances  attending  her  after  she  was  [  •598  ] 
repaired ;  and  that  they  were  to  say  whether  the  owner  of  this 
ship,  being  a  man  of  prudence  and  discretion,  and  uninsured, 
would,  under  all  the  existing  circumstances,  have  repaired  his  ship 
or  not;  that  if  a  prudent  and  discreet  owner,  being  uninsured, 
would  have  repaired  the  ship,  the  plaintiff  below  ought  to  have  done 
so,  and  the  loss  in  that  case  was  only  a  partial  loss ;  and  if  such 
person  would  not  have  repaired  his  ship,  the  loss  was  a  total  loss. 

Whereupon  the  counsel  for  the  defendant  below  excepted  to  this 
opinion,  and  insisted  that  the  circumstances  of  the  plaintiff  below 
having  been  domiciled  in  Holland,  and  of  the  ship  being  a  Dutch 
ship,  were  not  material  for  determining  whether  the  loss  was  total 
or  partial ;  and  that  the  jury  ought  not  to  consider  what  would  be 
the  value  of  the  ship  to  such  owner. 

The  Lord  Chief  Justice,  however,  directed  the  jury  that  they 
were  to  take  those  circumstances  into  their  consideration,  together 
with  the  other  facts  proved  in  the  case,  and  so  left  the  case  to  the 
jury.  The  jury  having  returned  a  verdict  for  the  plaintiffs  below, 
the  defendant  below  brought  a  writ  of  error. 
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Yoimo  The  errors  assigned  were :  that  the  Chief  Jvsticb  told  the  jury, 

Mm 

TuBiNo.  that  in  considering  whether  the  loss  was  a  total  or  a  partial  one, 
they  were  not  to  take  into  their  consideration  the  circumstance  of 
the  ship  being  valued  at  8,00(M.  in  the  policy,  although  she  might 
have  been  repaired  in  six  weeks,  so  as  to  be  quite  as  good  in  all 
respects  as  before  the  accident,  and  quite  as  fit  to  prosecute  the 
voyage  for  which  she  was  insured,  for  a  sum  considerably  less  than 
8,0002. ;  and  that  they  were  to  take  into  their  consideration  the 
cost  of  the  repairs  on  the  one  hand,  and  on  the  other,  what  would 
be  the  intrinsic  value  of   the  ship   to  the  owner  under  all  the 

[  *o99  ]  circumstances  attending  her  after  she  was  repaired ;  *and  that  they 
were  to  say  whether  the  owner  of  the  ship,  being  a  man  of 
prudence  and  discretion,  and  uninsured,  would,  under  all  the 
existing  circumstances,  have  repaired  his  ship  or  not;  that  if  a 
prudent  and  discreet  owner,  being  uninsured,  would  have  repaired 
the  ship,  the  plaintiffs  below  ought  to  have  done  so,  and  the  loss 
in  that  case  was  only  a  partial  loss  ;  but  if  such  person  would  not 
not  have  repaired  his  ship,  the  loss  was  a  total  loss ;  and  that,  in 
estimating  the  value  of  the  ship,  and  whether  the  loss  was  total 
.  or  partial,  the  jury  were  to  take  into  their  consideration  the 
circumstances  of  the  plaintiffs  below  having  been  domiciled  in 
Holland,  and  the  ship  being  a  Dutch  ship,  together  with  all  the 
other  facts  proved  as  aforesaid ;  and  that  the  jury  ought  to 
consider  what  would  have  been  the  value  of  the  ship  to  such  owner : 
whereas  the  circumstances  of  the  ship  being  a  Dutch  ship,  and  the 
owners  domiciled  in  Holland — and  that  in  Holland  a  vessel,  if 
stranded,  was  considered  incapable  of  repair,  so  as  to  make 
her  as  good  as  before  the  stranding,  though  in  fact  she  might  be 
repaired  so  as  to  make  her  quite  as  good  as  before  the  stranding ; 
and  that,  in  Holland,  a  ship  if  stranded,  though  afterwards 
repaired  so  as  to  make  her  quite  as  good  for  all  purposes  of 
navigation,  and  of  the  voyage  she  was  to  perform,  as  she  was 
before  and  at  the  time  of  the  stranding,  lost  her  character 
as  a  ship,  and  was  reduced  to  a  lower  class, — ought  not  to 
have  been  taken  into  consideration  by  the  jury  in  forming  their 
opinion  of  the  intrinsic  value  of  the  ship,  and  whether  she  was 
or  was  not  worth  repairing,  nor  whether  the  loss  was  total  or 
partial. 

The  case  was  argued  by  Wightman  for  the  plaintiff  in  error, 
and  by  W.  H.  Watson  for  the  defendants  in  error. 
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Lord  Abinobr,  C.  B.  now  delivered  the  judgment  of  the  Court  :  Youno 
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This  was  an  action  on  a  policy  of  insurance  at  and  from  Turing. 
Rotterdam  to  Java  and  Sumatra,  and  back  again'  to  a  port  in  [  ^oo  ] 
Holland,  upon  the  ship  Eliza,  valued  at  8,0002.  In  the  course  of 
her  voyage  she  was  stranded  on  the  Goodwin  Sands,  and  plundered. 
She  was  afterwards  removed,  and  brought  first  to  Bamsgate  and 
then  to  London.  The  underwriters  had  notice  of  abandonment. 
It  appears  by  the  evidence  set  forth  in  the  bill  of  exceptions,  that, 
just  before  the  time  when  the  ship  was  cast  away,  she  was  worth 
5y883Z.  sterling ;  that  her  value  as  she  lay  was  7002. ;  and  that 
the  salvage  was  420{.  Two  English  witnesses  deposed  that  the 
expenses  of  repairing  the  ship  in  England  would  be  4,6152. ;  that 
if  she  had  been  entitled  to  a  British  register,  she  would  have  been 
worth,  when  repaired,  from  4,500Z.  to  4,700/. ;  and  that  if  she  had 
been  a  British  ship  it  would  have  been  prudent  for  a  British  owner 
to  repair  her. 

Several  Dutch  witnesses  stated  that  the  expense  of  repairing  her 
in  Holland  would  have  been  far  greater ;  and  that  her  value  when 
repaired  in  Holland  would,  at  the  outside,  have  been  2,915/.  The 
defendants'  witnesses  do  not  materially  vary  this  evidence ;  but 
witnesses  were  called  to  show  that  the  trading  companies  in 
Holland  will  not  employ  a  vessel  that  has  been  stranded  in  the 
manner  in  which  this  ship  was  stranded,  however  perfectly  she 
might  have  been  repaired,  and  that  this  circumstance  affects  her 
value  in  Holland. 

The  Chief  Justice,  in  summing  up,  told  the  jury  that  in  con- 
sidering whether  this  was  the  case  of  a  partial  or  a  total  loss,  they 
ought  not  to  take  into  account  the  value  in  the  policy.  He  also 
told  them  that  in  considering  the  same  question  they  ought  to  look 
at  all  the  circumstances  attending  the  ship,  and  to  judge  whether, 
under  all  those  circumstances,  a  prudent  owner,  if  uninsured, 
♦would  have  declined  to  repair  the  ship ;  and,  if  so,  they  might  [  •eoi  ] 
find  it  a  case  of  total  loss. 

To  this  charge  of  the  Chief  Justice  two  objections  were  taken, 
and  are  made  the  subject  of  this  bill  of  exceptions.  The  first  is, 
that  he  ought  to  have  told  the  jury  that,  in  determining  whether 
the  loss  was  total,  they  ought  to  take  into  their  consideration  the 
estimated  value  of  the  ship  in  the  policy. 

I  am  not  aware  of  any  case  or  principle  in  the  law  of  insurance 
which  makes  the  estimated  value  in  the  policy  a  circumstance  on 
which  the  question  of  total  or  partial  loss  ought  to  turn.     The  agreed 
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YouKo  value  in  the  policy  of  the  subject  insured  is  intended  to  save  the 
TuBiso.  expense  and  doubt  that  may  attend  the  investigation  of  value,  as 
aflfecting  the  qtvantum  of  compensation  only.  It  may  operate, 
according  to  events,  to  the  advantage  or  detriment  of  either  party ; 
and,  where  no  fraud  exists,  both  are  bound  by  it.  We  are  of  opinion 
that  there  is  no  ground  for  the  first  exception. 

The  second  exception  is,  that  the  Chief  Justice  ought  not  to 
have  directed  the  jury  to  take  into  their  consideration  all  the 
circumstances  that  affected  the  ship;  and  that  he  ought  to  have 
instructed  them  to  lay  entirely  out  of  their  consideration  the 
national  character  of  the  ship,  and  the  consequences  resulting 
therefrom. 

We  cannot  agree  to  the  propriety  of  this  exception.  The  Chief 
Justice  has  laid  down  the  usual  and  recognised  rule,  that  the  jury 
ought  to  consider,  whether,  under  all  the  circumstances  attending 
the  ship,  a  prudent  owner,  if  uninsured,  would  have  repaired  the 
vessel.  Now,  to  the  value  of  the  repairs  must  be  added  her  value 
as  she  lay  in  the  dock ;  that  is,  to  4,615!.  must  be  added  700/., 
making  5,315^  as  the  cost.  Upon  which  the  Dutch  witnesses  say 
her  value  in  Holland  would,  on  the  outside,  not  have  exceeded 
2,915/.  The  English  witnesses  make  the  amount  of  the  repairs 
[  ♦602  ]  less ;  and  they  *say,  had  she  been  a  British  ship,  with  a  British 
register,  she  would  have  been  worth  more  than  the  repairs ;  and 
that,  in  that  case,  it  would  have  been  the  interest  of  British  owners 
to  have  repaired  her,  implying  that,  not  having  a  British  register, 
her  value  would  not  have  equalled  the  repairs,  and  that  it  would 
not  have  been  prudent  in  the  plaintiffs  to  have  repaired  her.  Now 
the  effect  of  this  evidence  is,  that  the  ship,  when  repaired,  would 
not  have  been  worth  the  value  of  her  repairs  either  in  England  or 
in  Holland.  It  does  not  appear  that  she  would  have  been  worth 
more  any  where  else.  Is  it,  then,  to  be  contended  that  the  jury  are 
not  to  attend  to  the  circumstances  of  the  value  of  the  ship  when 
repaired  ?  Has  it  ever  been  doubted  that  the  value  of  a  ship,  when 
repaired,  is  an  important  criterion  to  determine  whether  she  ought 
to  be  repaired  or  not  after  being  damaged  ?  or  that,  if  the  amount 
of  repairs  greatly  exceed  the  value  they  will  confer  on  the  ship,  the 
assured  may  abandon  and  claim  a  total  loss  ?  But  it  is  said  that 
the  jury  have  no  right  to  look  at  the  circumstances  that  she  was  a 
Dutch  ship,  and  that,  by  the  usages  that  prevail  in  Holland,  her 
value,  when  fully  repaired,  would  nevertheless,  in  consequence  of 
her  disaster,  be  less  than  the  amount  of  her  repairs.     For  the 
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same  reason  it  might  be  contended  that  the  jury  ought  to  lay  out       Youno 

of  their  consideration  that  she  was  not  a  British  ship,  and  that      Turing. 

therefore  her  value  in  England,  when  repaired,  would  be  less  than 

the  cost  of  repairs,  not  being  entitled  to  a  register.     The  substantial 

fact  is,  that  her  value,  when  repaired,  is  less  than  the  cost.     The 

reason  of  the  fact  is,  in  the  one  case,  the  want  of  a  British  register, 

in  the  other,  the  usage  of  trade  in  Holland,  which  would  prevent 

any  body  from  giving  a  price  for  her  equal  to  the  repairs.     Both 

these  circumstances  existed,  and  affected  the  ship,  before  the  policy. 

Surely,  if  the  question  of  her  value  when  repaired  be  material,  *the       C  *608  ] 

jury  may  look  at  the  reasons  which  are  alleged  to  impair  or  increase 

the  value.     One  witness  says  she  would  not  sell  in  London  for  one 

half  of  the  cost  of  repairing  her.    Another  says  she  would  not  sell 

for  half  the  cost  in  Holland.     If  this  evidence  be  admissible  at  all, 

may  not  the  witnesses  go  on  to  allege  the  reasons  of  their  opinion 

in  both  cases?     Suppose  that,  in  giving  evidence  of  her  value,  the 

witnesses  had  proved  that  for  different  reasons,  peculiar  severally 

to  each  maritime  State  in  Europe,  but  all  existing  at  the  time  of  the 

insurance,  the  ship,  when  repaired,  could  not  have  been  sold  at 

all,  or  could  only  have  been  sold  for  a  price  next  to  nothing,  could 

it  be  gravely  alleged  that  the  jury  could  not  take  this  into  their 

consideration — because  the  underwriters  know  nothing  of  the  laws 

or  usages  of  the  other  maritime  nations  besides  their  own  ?    That 

proposition,  viz.  that  the  underwriters  are  not  presumed  to  know 

the  usages  or  laws  of  foreign  States,  has,  indeed,  been  urged  by 

the  counsel  for  the  plaintiff  in  error  beyond  what  is  consistent  either 

with  reason  or  practice.     The  underwriters  upon  a  foreign  ship  or  a 

foreign  voyage  are  presumed  to  know  the  usages  and  the  laws  which 

affect  that  ship  or  that  voyage.     But  if  the  proposition  were  true  to 

any  extent,  it  would  have  no  place  in  this  argument ;  for  the  question 

is,  not  about  their  knowledge  real  or  presumed,  but  about  a  fact, 

which,  whether  they  knew  it  or  not,  affects  the  value  of  the  ship. 

If,  indeed,  the  depreciated  value  of  the  ship  had  arisen  from  any 

circumstance  occurring  after  the  policy  was  effected,  and  wholly 

unconnected  with  the  perils  insured  against, — such  as  a  new  law 

or  regulation  affecting  trade  or   shipping, — the  case  would  have 

presented  a  question  well  worthy  of  consideration,  upon  which, 

however,  it  is  unnecessary   to  offer  any  opinion.     Where  such 

circumstances  occur,  it  may  be  necessary  to  qualify  the  proposition, 

— that  if  a  prudent  *owner  uninsured  would  not  repair  the  vessel,       [  ♦604  ] 

it  would  be  a  total  loss.    But,  as  the  case  now  stands,  if  the  jury 
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Young  are  to  lay  out  of  their  consideration  all  the  previous  circamstances 
Tdkixg.  that  may  eventually  affect  the  value  of  a  Dutch  ship,  they  must,  by  the 
same  rule,  disregard  all  the  circumstances  that  may  affect  the  value 
of  a  ship  of  any  nation.  By  what  criterion,  then,  are  they  to  judge 
of  the  value  of  any  ship  ?  Or  how  can  they  receive  any  evidence  of 
the  value  at  all,  if  they  may  not  sift  the  grounds  and  reasons  of  the 
opinions  of  witnesses?  The  argument  pushed  to  its  fall  extent, 
presents  to  them  nothing  but  a  ship  capable  of  being  repaired  and 
put  into  as  good  a  plight  to  swim  as  before,  but,  abstracted  from  all 
the  circumstances  which  are  connected  with  her,  and  which  affect 
her  value ;  and  consequently  instead  of  considering  these  circam- 
stances, they  ought,  upon  a  question  whether  a  prudent  owner  woald 
repair,  to  turn  their  attention  to  no  other  circumstance  bat  the 
cost  of  repairs  and  the  original  value  of  the  ship  when  insured. 
Whereas,  in  Milles  v.  Fletcher  (i)  Lord  Mansfield  says :  "  If  she 
had  been  repaired  at  New  York  the  expense  might  have  exceeded 
what  she  would  have  sold  for  on  her  return  to  London.*'  This 
case,  and  all  the  others  which  follow  on  the  same  subject,  will  be 
found  to  refer  to  the  actual  price  of  the  ship  when  repaired,  and  not 
to  her  original  value. 

There  is  one  plain   way  of  considering  this  question :    If  the 
underwi'iters  had  accepted  the  abandonment,   would  they   have 

[  *6U5  ]  repaired  the  ship  themselves,  or  would  *they  not  have  taken  into 
consideration  that  she  was  a  foreign  ship,  and  could  not  obtain  a 
British  register ;  and  that  she  was  a  Dutch  ship,  and  coald  not  be 
advantageously  sold  in  Holland,  because,  under  the  circumst^ances, 
the  Dutch  trading  companies  would  not  employ  her ;  and,  finally, 
that  the  exclusive  laws  of  all  other  maritime  States  would  affect  her 
value  in  each  ?  And  if  they  necessarily  would  and  must  have  con- 
sidered all  these  things, — which  would  have  led  them  to  sell  the 
ship  for  700i.  rather  than  repair  her, — the  assured  and  the  jury  are 
equally  entitled  to  take  them  into  their  consideration. 

Judgment  affirmed, 

(1)  1  Doug.  231,  235,  where  what  left,  the  expense  of  repaire  would  have 

Lord  Mansfield  is  stated  to  have  exceeded  tiie   freight.     If   she   bad 

said  is  this:  *'As  to  the  ship,  it  was  been  brought  home,  the  expense  of 

certainly  better  to  sell  her  than  bring  bringing  her  might  have  been  moiv 

her  to  liOndon.    There  was  no  crew  than  what  she  would  have  sold  for  in 

belonging  to    her,   and  she  had    no  London." 
cargo.    Even  if  all  the  cargo  had  been 
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The   LONDON   GRAND   JUNCTION   RAILWAY  ^^ 

COMPANY   V.   FREEMAN  (1).  [606] 

(2  Man.  &  G.  60^-640 ;  S.  C.  2  Scott,  N.  R.  705;  2  EaUw.  Cas.  468.) 

The  London  Grand  Junction  Railway  Act  (6  &  7  Will.  IV.  c.  civ.  8.  145) 
directs  that  the  Company  shall  cause  **  the  names  of  the  several 
corporations,  and  the  names  and  additions  of  the  several  persons  who  shall 
then  be  or  who  shall  from  time  to  time  thereafter  become  entitled  to  shares 
in  the  said  undertaking,  with  the  number  of  shares  they  are  respectively 
entitled  to,  and  the  amount  of  the  subscriptions  paid  thereon,  and  also  the 
proper  number  by  which  every  share  shall  be  distinguished,  to  be  fairly 
and  distinctly  entered  in  a  book  to  be  kept  by  the  said  Company,  and  after 
such  entry  made  to  cause  their  common  seal  to  be  affixed  thereto."  By 
sect.  147  the  Company  is  also  required  to  keep  a  book  containing  **  a  true 
account  of  the  places  of  abode  of  the  several  proprietors  of  the  said  under- 
taking." By  sect.  152,  in  any  action  to  be  brought  by  the  Company 
against  any  proprietor  for  the  time  being  of  any  share  in  the  said  under- 
taking, to  recover  money  due  in  respect  of  any  call,  it  is  enacted  that,  *'  in 
order  to  prove  that  the  defendant  was  a  proprietor  of  such  share  in  the 
said  undertaking  as  alleged,  the  production  of  the  book  in  which  the  said 
Company  is  by  this  Act  directed  to  enter  and  keep  the  names  and  additions 
of  Ihe  several  proprietors  from  time  to  time  of  shares  in  the  said  under- 
taking, with  the  number  of  shares  they  are  respectively  entitled  to,  and  of 
the  places  of  abode  of  the  several  proprietors  of  the  said  undertaking,  and  of 
the  several  persons  and  corporations  who  shall  fi-om  time  to  time  become 
proprietors  thereof,  or  be  entitled  to  shares  therein,  shall  be  prirnd  facie 
evidence  that  such  defendant  is  a  proprietor,  and  of  the  number  and 
amount  of  his  shares  therein." 

Held,  that  the  book  referred  to  in  the  152nd  section  was  the  book  which 
the  Company  were  directed  to  keep  by  the  145th  section ;  and  that  a  book 
kept  by  them  which  was  intended  to  be  kept  under  the  provisions  of  the 
last  mentioned  clause,  containing  the  names  and  additions  of  all  persons 
whom  the  Company  supposed  to  be  the  persons  entitled  to  shares,  together 
with  the  numbers  of  those  shares,  though  not  in  all  cases  the  amount  of 
subscription  paid  thereon,  and  also  the  proper  number  by  which  each 
share  was  distinguished,  and  which  book  was  sealed  from  time  to  time  by 
the  common  seal  of  the  Company,  was  a  sufficient  compliance  with  the 
Act,  so  as  to  render  the  book  admissible  in  evidence,  notwithstanding  the 
book  contained  the  names  of  persons  not  entitled  to  shares,  and  omitted 
those  of  others  who  were,  and  although  there  were  some  entries  to  which 
no  seal  had  ever  been  affixed. 

Held,  also,  that  the  prima  facie  evidence  of  the  defendant  being  a 
proprietor,  established  by  the  production  of  the  book,  was  not  rebutted  by 
proof  that  a  third  party  was  the  original  subscriber  in  respect  of  the  shares 
in  question. 

Debt,  for  a  call  of  IZ.  a  share  made  by  the  directors  of  ihe 
London  Grand  Junction   Railway  Company  upon  the  defendant, 
in  respect  of  twenty  shares  registered  in  his  name  in  the  books  of 
the  Company,  with  *interest  from  the  3rd  January,  1887,  when  the       [  ^^^^  ] 
call  became  payable. 

(1)  See  PotMy.  Emmem  (1876)  1  C.  P.  D.  201,  217,  664,  46  L.  J.  C.  P. 
179.— A.  C. 
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The  declaration  alleged  that  the  defendant  on  the  1st  September, 
1887,  being  a  proprietor  of  divers,  to  wit,  twenty  shares,  in  a  certain 
undertaking  mentioned  in  a  certain  Act  of  Parliament  made  and 
passed  at  a  session  of  Parliament  held  in  the  sixth  and  seventh 
years  of  his  late  Majesty  King  William  the  Fourth,  intituled  "  An 
Act  for  making  a  railway,"  &c.,  to  be  called  "  The  London  Grand 
Junction  Bailway ;"  that  is  to  say,  a  certain  undertaking  for  making 
and  maintaining  the  said  railway  and  other  works  in  that  behalf 
mentioned  in  the  said  Act  of  Parliament,  was  and  is  indebted  to 
the  plaintiffs  in  a  large  sum  of  money,  to  wit,  the  sum  of  20/.,  for 
and  being  the  amount  of  a  call  of  11.  upon  each  of  the  said  shares 
of  the  defendant;  whereby  and  by  virtue  of  the  said  statute  an 
action  had  accrued  to  the  plaintiffs,  to  demand  and  have  of  and 
from  the  defendant  the  said  sum  of  20Z.,  being  the  sum  above 
demanded ;  yet  the  defendant  had  not  paid  the  said  sum  above 
demanded  or  any  part  thereof;  to  the  plaintiffs'  damage  of  101.,  and 
thereupon  they  brought  their  suit,  &c. 

Pleas ;  first,  that  the  defendant  never  was  indebted,  in  manner 
and  form  as  in  the  declaration  alleged  ;  secondly,  that  he  never  was 
the  proprietor  of  the  said  shares  in  the  said  undertaking  in  the 
declaration  mentioned,  or  of  any  of  them,  in  manner  and  form  as  the 
plaintiffs  had  above  alleged;  on  both  of  which  pleas  issue  was  joined. 

At  the  trial  of  the  cause  before  Coltman,  J.  at  the  sittings  in 
London  after  Easter  Term,  1889,  it  was  proved,  on  the  part  of  the 
plaintiffs,  that  the  first  general  meeting  of  the  Company  was  held 
on  the  14th  of  September,  1886,  being  within  six  calendar  months 
next  after  the  passing  of  their  Act ;  and  that  notices  of  such  meeting, 
duly  signed,  were  thrice  advertised  in  three  London  *newspaper8  ; 
and  that  at  the  same  time  a  notice  was  inserted  in  the  same  news- 
papers, that  a  registry  was  in  the  course  of  being  made  out  of  all 
persons  entitled  to  shares  in  the  capital  stock  of  this  Company ; 
and  that  it  was  necessary  for  holders  of  scrip-certificates  to  exchange 
the  same  for  certificates  of  shares  under  the  seal  of  the  Company ; 
and  every  holder  of  scrip- certificates  was  requested  to  leave  the 
same  at  the  Company's  office  before  the  10th  of  September  next, 
with  a  memorandum  in  writing  on  the  back  thereof,  stating  his 
christian  and  surname,  profession,  and  residence. 

One  E.  Ay  res,  who  was  called  as  a  witness,  stated  that  he  was 
the  secretary  of  the  Company,  and  had  been  such  secretary  from 
June,  1888,  when  he  succeeded  one  Gilson ;  that  Gilson  was  the 
secretary  of  the  Company  before  the  passing  of  the  Act,  and  bO 
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continued  down  to  the  time  the  witness  succeeded  him ;  and  that 
the  witness  had  been  in  the  service  of  the  Company  as  their  clerk, 
and  assisted  Gilson  from  November,  1835,  until  he  became  secretary ; 
tliat  about  the  time  the  above-mentioned  advertisements  were 
published,  the  directors  of  the  Company  provided  a  book  for  the 
purpose  of  entering  therein  and  forming  a  register  of  the  names  and 
additions  of  parties  entitled  to  shares  in  the  undertaking,  with  the 
number  of  their  shares,  which  was  called  "  The  Kegister  Book  " ; 
and  that  previously  to  the  said  first  general  meeting,  the  names  of 
many  persons  were  entered  by  Gilson  in  that  book  as  being  entitled 
to  shares ;  that  the  names  so  entered  were  taken  from  indorsements 
upon  documents  called  **  Scrip- Certificates,*'  as  they  were  from 
time  to  time  left  at  the  office  of  the  Company  after  the  publication 
of  the  last-mentioned  advertisement ;  that  at  the  first  formation  of 
the  Company,  before  the  Act  of  Parliament  was  passed,  persons 
desirous  of  obtaining  shares  in  the  undertaking,  paid  a  deposit  of 
2L  per  share  upon  the  ^number  of  shares  they  intended  to  take,  to 
the  bankers  appointed  for  that  purpose,  from  whom  they  obtained 
a  receipt  for  such  deposit,  and  on  production  of  that  receipt  at  the 
office  of  the  Company,  one  of  such  documents,  called  a  scrip- 
certificate,  was  delivered  to  them. 

The  witness  further  proved,  that  all  such  scrip-certificates,  at  the 
time  they  were  issued  by  the  Company,  were  signed  by  three  of 
the  persons  who  then  acted  as  directors  of  the  Company,  and  were 
marked  as  entered  by  Gilson  as  secretary;  and  that  the  same 
became  saleable,  and  were  commonly  sold  in  the  market,  immediately 
they  were  so  issued ;  that  the  numbers  mentioned  in  the  scrip- 
certificates,  as  distinguishing  the  shares,  were  in  arithmetical  order, 
from  one  upwards,  according  as  they  were  issued  from  time  to  time, 
and  that  scrip-certificates  were  issued  for  upwards  of  11,000  shares 
in  the  whole ;  that  after  the  Act  of  Parliament  passed,  and  after 
the  publication  of  the  last-mentioned  advertisement,  a  great  number 
of  scrip-certificates,  which  had  been  issued  as  above  mentioned, 
were  brought  to  the  office  of  the  Company  already  indorsed,  or 
which  were  at  the  time  they  were  so  brought  to  the  office,  there 
indorsed  with  the  names,  professions,  or  additions  and  places  of 
abode  of  persons,  for  the  purpose  of  their  being  registered  as  share- 
holders; and  to  each  person  leaving  one  of  them,  a  receipt  was 
delivered  as  follows : 

"  Memorandum,  that  the  undersigned  has  received  of 

scrip-certificates,  for  shares  in  the  London  Grand  Junction 
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Kailwaj,  for  which  certificates  of  shares  ander  the   common  seal 

of  the  Company  will  be  delivered  on  or  after  the day  of 

18S6,  on  receipt  of  this  memorandum  " — 

Which  receipt  was  signed  by  the  witness,  it  being  a  part  of  his 
daty  so  to  do,  and  the  blanks  appearing  therein  being  respectively 
filled  up  with  the  name  indorsed  on  the  scrip-certificate  or  certificates 
left  with  *the  number  of  scrip-certificates  and  the  number  of  shares 
mentioned  in  them,  as  the  case  might  be,  and  the  dates ;  that  on 
the  SOth  of  August,  1836,  one  of  such  scrip-certificates,  filled  up  for 
twenty  shares  of  50^.  each,  numbered  from  11,865  to  11,884,  both 
inclusive,  dated  the  25th  of  November,  18S5,  was  brought  to  tbe 
ofiice  of  the  Company  by  some  person  not  known  to  the  witness, 
but  which  was  already  indorsed,  or  was  at  the  time  of  its  being  so 
brought,  indorsed  as  follows :  '*  Robert  Marriott  Freeman,  surgeon. 
Stony  Stratford,  Buckinghamshire ; "  and  for  which  a  receipt,  in 
the  above  form,  signed  by  the  witness,  and  filled  up  with  that  name 
and  number  of  shares,  was  delivered  to  the  person  bringing  it ;  and 
such  scrip- certificate  was  produced  and  read  in  evidence  at  the  trial, 
and  was  signed  and  marked  as  entered  in  the  manner  alwve 
described  ;  it  being  also  proved  by  another  witness  that  the  indorse- 
ment upon  such  scrip-certificate  was  in  the  hand-writing  of  the 
defendant ;  and  that  the  defendant  at  the  time  of  the  trial  resided, 
and  exercised  the  profession  of  a  surgeon,  at  Stony  Stratford,  in 
Buckinghamshire,  and  had  done  so  continuously  for  upwards  of 
twelve  years  previously  and  up  to  that  time ;  and  that  no  other 
person  of  that  name  and  profession  resided  there. 

The  witness  Ayres  further  proved,  that  when  the  scrip-certificates, 
indorsed  as  aforesaid,  were  brought  to  the  office  of  the  Company,  or 
as  soon  after  as  practicable,  entries  were  made  in  the  register-book 
so  provided  as  aforesaid,  of  the  names,  additions,  and  places  of 
abode  indorsed  on  such  scrip-certificates,  and  of  the  number  of 
shares  specified  in  each,  in  all  respects  corresponding  with  the 
contents  of  each  of  such  scrip-certificates  and  the  indorsements 
thereon,  except  only  as  regards  the  numbers  by  which  the  shares 
were  distinguished;  that  the  numbers  distinguishing  the  shares 
were  entered  in  the  register-book  in  arithmetical  order,  from  one 
upwards,  *as  they  were  registered  from  time  to  time  ;  and  as  man\ 
of  the  scrip-certificates  which  were  issued  late,  and  in  which  the 
shares  were  distinguished  by  the  higher  numbers,  were  left  at  the 
office  to  be  registered  very  early  and  before  those  previously  issued, 
the  entry   in  the  book  varied  from  the  scrip- certificates  in  this 
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particular,  but  in  no  other  respect ;  the  number  and  value  of  the 
shares  as  entered  in  the  register-book,  corresponding  precisely  with 
the  scrip-certificates ;  that  after  those  entries  were  made  in  the 
book,  certificates  or  tickets  were  made  out  with  the  common  seal  of 
the  Company  affixed  thereto,  specifying  the  number  of  shares 
registered  in  the  name  of  each  person  as  aforesaid,  and  were 
delivered  to  a  great  number  of  those  persons  who  had  left  scrip- 
certificates  indorsed  in  the  manner  before  mentioned ;  and  that 
four  such  certificates  of  five  shares  each,  were  made  out  in  the  name 
of  Bobert  Marriott  Freeman,  and  the  said  seal  affixed  thereto,  but 
were  never  called  for  by  any  one;  and  being  produced  by  the 
witness  at  the  trial,  they  appeared  to  be  all  in  the  following  form, 
and  varying  in  no  particular  except  the  numbers  distinguishing  the 
shares  of  each. 

"London  Grand  Junction  Railway  Company. 

"  Incorporated  by  Act  of  Parliament,  July  4th,  1836. 
"  Capital  600,000/,,  in  12,000  shares  of  50i.  each. 
"  These  are  to  certify,  that  Robert  Marriott  Freeman,  surgeon,  is 
the  proprietor  of  five  shares.  No.  2,896  to  2,900,  of  the  London  Grand 
Junction  Railway  Company. 

"  Given,  under  the  common  seal  of  the  said  Company,  the  6th 
day  of  October,  1836. 

"  No.  1,380. 
"  Entered,  L.  Gilson,  Sec."        (l.  s.) 

The  witness  further  proved,  that  shortly  after  the  said  scrip- 
certificate  indorsed  with  the  name  of  R.  M.  ^Freeman  was  left  at 
the  office  as  aforesaid,  and  before  the  said  first  general  meeting  of 
the  Company,  an  entry  was  made  in  the  register-book,  corresponding 
with  such  indorsement  and  with  the  said  certificate  of  shares  ;  and 
that  after  such  entry  was  made,  the  witness  was  present  and  assisted 
at  such  meeting ;  and  that  the  common  seal  of  the  Company  was 
then  fixed  to  the  book  at  a  part  subsequent  to  such  entry,  and  on 
one  of  the  pages  thereof,  immediately  below  the  last  entry  therein 
contained  at  that  time. 

The  register-book  was  produced,  and  the  witness  stated,  that  all 
the  entries  therein  were  in  the  handwriting  of  Gilson, — that  the 
seal  appearing  to  be  thereto  affixed  in  several  places,  was  the 
common  seal  of  the  Company, — and  that  the  same  was  brought  from 
the  office  of  the  Company  by  the  witness  (in  whose  care  it  had  been 
ever  since  he  became  the  secretary  of  the  Company),  and  contained 
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an  entry  as  follows :  '*  Robert  Marriott  Freeman,  surgeon,  Stony 
Stratford,  Buckinghamshire.  Number  of  shares  taken,  twenty. 
Total  amount  subscribed,  1,000Z.  Deposit  paid,  40Z."  And  in  the 
margin  of  the  said  book,  immediately  opposite  the  said  name,  and 
as  part  of  the  entry,  were  specified  the  numbers  by  which  such 
shares  were  therein  distinguished,  and  which  were  from  2,896  to 
2,915,  both  inclusive. 

The  witness  further  proved,  that  no  addition  to  the  said  book,  or 
alteration  therein,  had  been  made  since  the  said  seal  was  affixed 
thereto  at  the  first  general  meeting  as  aforesaid,  except  entries,  in 
the  same  form,  and  expressing  the  same  particulars,  as  to  shares 
subsequently  registered,  and  the  said  seal  being  again  affixed  upon 
several  of  the  subsequent  pages  thereof,  the  last-mentioned  entries 
having  been  made  at  parts  of  the  book,  both  before  and  after  the 
pages  on  which  the  first  seal  appeared ;  that  the  Company  had  ako 
provided  another  *book  for  the  purpose  of  entering  an  account  of 
the  places  of  abode  of  the  proprietors  of  the  said  undertaking,  and 
of  the  several  persons  entitled  to  shares  therein,  which  was  produced, 
and  contained  an  entry  as  follows:  ''Robert  Marriott  Freeman, 
Stony  Stratford,  Buckinghamshire,'*  that  a  meeting  of  the  Company 
was  duly  held  on  the  28th  of  November,  1886,  and  the  directors 
present  thereat  passed  a  resolution  that  a  call  of  1/.  per  share 
should  be  made  upon  the  subscribers  to  and  proprietors  of  the  said 
undertaking,  to  defray  the  expenses  of  and  carry  on  the  same, 
which  resolution  signed  by  the  chairman  of  the  said  directors  was 
produced  and  read  in  evidence. 

That  such  call  was  accordingly  made  and  notified  by  circular 
letters  addressed  by  Gilson  the  then  secretary  to  the  registered 
proprietors  of  shares  in  the  said  undertaking,  and  one  of  such 
circulars  was  put  in  the  general  post  on  the  18th  of  November,  1836, 
addressed  to  the  defendant  at  Stony  Stratford  ;  and  that  more  than 
twenty-one  days'  notice  of  such  call  was  duly  advertised  in  the 
London  newspapers. 

The  witness  further  proved,  that  after  the  time  appointed  for  the 
payment  of  the  said  call,  circular  letters  calling  their  early  attention 
thereto,  were  written  and  addressed  to  all  the  several  persons  whose 
names  were  entered  as  aforesaid  in  the  register-book  as  proprietorh 
of  shares  in  the  undertaking;  and  that  one  of  such  circulars 
was  put  in  the  general  post,  addressed  to  the  defendant  at  Stony 
Stratford. 

That  neither  of  the  letters  written  to  the  defendant  was  ever 
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returned  to  the  office  of  the  Company^  or  any  answer  thereto 
received,  and  that  no  payment  had  been  made  in  respect  of  the 
said  call  upon  any  of  the  shares  so  registered  in  the  name  of  the 
defendant  as  before  mentioned,  or  any  sum  subscribed  in  respect 
thereof,  except  the  deposit  of  40/.  appearing  in  the  above  entry. 

The  witness  Ayres,  on  his  cross-examination  by  the  defendant's 
counsel,  proved,  that  the  only  mode  by  which  persons  became 
shareholders  in  the  Company  before  the  Act  of  Parliament  passed, 
was  by  paying  the  deposit-money  to  the  bankers  appointed  for  that 
purpose,  and  obtaining  scrip-certificates,  or  by  buying  such  scrip- 
certificates  in  the  market  of    persons  who   had    so    previously 
obtained  them ;  that  before  the  Act  passed  the  shares  were  sold  by 
selling  the  scrip-certificates,   but  no  entry  of  any  such  sale  or 
transfer  was  made  in  any  book  kept  by  the  Company,  nor  was  any 
account  kept  by  the  Company  of  any  such  sale  or  transfer ;  and 
that  no  entry  was  made  in  any  book,  except  of  those  persons  who, 
having  paid  the  deposit-money  at  the  banker's,  brought  a  receipt 
for  the  same,  and  obtained  scrip-certificates ;  all  of  whom  were 
required  to  sign,  and  signed,  and  alone  signed,  the  Parliamentary 
contract ;  that  the  witness  was  in  attendance  at  the  office  of  the 
Company  during  the  time  the  secretary  was  preparing  the  register- 
1>ook,  so  far  as  related  to  the  entries  therein  made  up  to  the  time 
of  the  first  general  meeting ;  and  that  those  entries  were  made  by 
the  secretary  from  scrip-receipts  which  were  brought  to  the  office, 
as  well  by  persons  who  had  originally  paid  deposits  into  the  bankers 
and  signed  the  Parliamentary  contract  as  by  others  who  had  not, 
but   were  merely  holders  of  the  scrip-certificates;    and  that  the 
entries  were  so  made  according  to  the  names  indorsed  on  such 
certificates,  whether  those  names  were  the  names  of  original  sub- 
scribers or  of  others;  and  that  such  register-book  was  the  first 
book  in  which  any  entry  was  made  of  scrip-certificates,  after  they 
were  brought  in  by  those  two  classes  of  persons ;  that  an  entry  of 
all  the  scrip-certificates  issued  by  the  Company  was  made  in  the 
margin  of  a  book  called  the  Scrip  Book,  and  from  which  the  scrip- 
certificates  were  cut   (and  which  was  referred  to  by  the  word 
"entered"   appearing  on  the  certificates),  expressing  *the  time 
when  the  certificates  were  issued,  and  the  name  of  the  person  to 
whom  they  were  first  delivered  ;  that  the  entries  were  made  in  the 
register-book,  according  to  the  order  in  which  the  scrip-certificat 
were  brought  in,  without  regard  to  the  numbers  mentioned  in  su  h 
certificates  ;  that  no  names  were  entered  in  the  register-book  bef 


Thb 

London 

Grand 

Junction 

Railway 

Company 

V. 

Freeman. 

[614] 


[  'eiB  J 


494 


1841.     C.  P.     2  MAN.  &  G.  615—616. 


Tr-b. 


The 

London 

Grand 

Junction 

Railway 

Company 

r. 
Fabeman. 


[  ^eie  ] 


the  first  general  meeting,  but  those  indorsed  on  scrip-certificat€s 
brought  in  ;  and  that  the  number  of  shares  ascribed  to  each  name 
was  the  number  of  shares  for  which  the  scrip  was  brought  in ;  and 
that  the  shares  were  allotted  according  as  the  scrip-certificates  were 
brought  in,  in  numerical  order. 

The  witness,  being  referred  to  the  register-book,  stated,  as  the 
fact  was,  that  it  appeared  thereby  that  the  shares  from  No.  905  to 
1,000  had  never  jet  been  allotted ;  and  that  a  blank  space  still 
appeared  therein  opposite  those  and  the  intervening  numbers,  the 
shares  from  1,001  and  upwards  being  allotted  to  the  persons  whose 
names  were  registered. 

The  witness  further  proved,  that  the  certificates  made  oat  under 
the  seal  of  the  Company  for  delivery  to  the  persons  registered  as 
shareholders  from  time  to  time,  were  so  made  out  that  some  of 
them  were  for  one  share  each,  and  others  for  five  shares  each ;  and 
that  the  first  thousand  shares  numbered  from  1  up  to  1,000  w^^ 
reserved  in  order  that  the  certificates  issued  for  them  might  each 
be  made  out  for  one  share  only,  for  the  accommodation  of  those 
proprietors  who  wished  to  have  their  certificates  for  one  share 
instead  of  five  shares  each  ;  and  also  for  the  purpose  of  making  up 
the  numbers  in  cases  where  persons  were  entitled  to  a  number  of 
shares,  not  divisible  by  five ;  that  the  said  blank  was  occasioned  by 
the  whole  of  the  shares  so  reserved  and  numbered  in  the  book, 
from  1  to  1,000  not  having  been  yet  allotted,  and  the  shares  com- 
mencing with  No.  1,001  upwards,  having  been  allotted  in  certificates 
for  five  ^shares  each  to  persons  whose  names  appeared  in  the  book ; 
that  when  proprietors  brought  in  their  scrip-certificates  and  wanted 
sealed  certificates  for  one  share  each,  shares  numbered  below  1,000 
were  allotted  to  them,  and  their  names  were  entered  in  the  register- 
book  in  a  regular  series  in  a  blank  space  opposite  the  numbers 
below  1,000  which  remained  unappropriated  at  the  time ;  that  this 
was  done  in  some  instances  after  the  common  seal  had  been  affixed 
to  some  subsequent  parts  of  the  book ;  and  that  as  far  as  related  to 
those  shares  numbered  below  1,000,  the  witness  could  not  distinguish 
between  the  entries  made  before  the  common  seal  was  affixed,  and 
the  entries  made  after  the  common  seal  was  affixed  to  some  one  of 
the  subsequent  parts  of  the  book  in  which  it  was  affixed;  that 
scrip-certificates  for  between  11,000  and  12,000  shares  were  issued 
before  the  first  general  meeting ;  tha^  persons  who  had  paid  deposits 
on  shares  to  the  bankers,  and  signed  the  Parliamentary  contract, 
were  not  registered  as  proprietors,  unless  they  brought  in  the  scrip- 
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certificates ;  and  that  a  great  namber  of  shares  on  which  deposits 
were  paid,  and  for  which  the  scrip-certificates  were  given,  had  not 
been  brought  in  at  the  time  of  the  first  general  meeting ;  that  the 
register-book  contained  a  column  for  entering  the  amount  of  the 
calls  paid  on  the  shares  registered,  but  that  entries  were  not  made 
therein  of  all  the  persons  who  had  paid  the  first  call,  and  that  it 
could  not  be  ascertained  thereby  how  many  had  paid  the  call,  and 
how  many  had  not ;  that  applications  for  payment  of  the  calls  were 
made  to  those  only  who  were  registered  as  shareholders  in  the 
register-book  (though  it  was  paid  by  others  also),  and  not  to  original 
proprietors  who  had  not  brought  in  their  scrip-certificates;  that 
above  300  new  shares  were  sold  by  the  Company  after  the  passing 
of  the  Act  of  Parliament,  but  the  witness  was  unable  to  fell  what 
proportion  of  the  shares  registered  after  the  first  general  ^meeting, 
or  between  the  periods  at  which  the  common  seal  of  the  Company 
was  subsequently  affixed  to  the  register-book  consisted  of  new 
shares,  and  what  of  original  shares  for  which  scrip-certificates  had 
been  given ;  that  7,725  was  the  number  distinguishing  the  last 
share  registered  at  the  time  the  seal  was  first  affixed ;  the  last 
share  registered  when  it  was  affixed  the  second  time,  which  was  on 
the  27th  of  February,  1887,  was  8,910,  and  the  last  registered  prior 
to  the  seal  being  affixed  the  last  time,  which  was  in  February,  1888, 
was  9,450;  that  there  was  no  minute  or  memorandum  made  to 
distinguish  the  circulars  sent  by  the  witness  from  those  sent  by  the 
secretary,  and  no  book  was  kept  in  which  they  were  entered ;  that 
they  were  sent  to  persons  registered  as  shareholders  only,  and  not 
to  original  shareholders ;  that  no  inquiry  was  made  when  perHoriH 
brought  scrip-certificates,  who  had  not  been  original  subscrilx^rH, 
into  their  responsibility,  or  how  they  had  become  possessed  of  the 
certificates ;  that  no  account  was  taken  by  the  Company,  or  t\mr 
servanto,  of  transfers  of  scrip-certificates  from  original  subHcriberN^ 
to  persons  becoming  holders  of  them  before  they  were  brougljt  in 
to  be  registered ;  that  they  might  pass  through  many  handM  Udmn 
they  came  to  the  office  to  be  registered  ;  that  whoever  lirougtit  orin 
to  the  office  and  put  his  name,  profession,  and  address  on  t)j<;  \m'M 
was  registered  as  proprietor  of  the  number  of  shares  iharaiu  H\H*t'.i' 
fied,  unless  notice  was  received  from  some  other  \HiTMfU  to  tlio 
contrary ;  that  since  the  passing  of  the  Act  of  Parliament  the  Htjiinm 
registered  were  transferred  by  deed  which  was  left  in  the  oilif^e,  and 
then  the  transfer  was  made  accordingly  in  the  UmiUh;   that  a 
Mr.  White  paid  the  deposit  on  the  shares  above  mentioned,  an 
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numbered  from  11,865  to  11,884,  and  was  the  original  subscriber 
who  signed  the  Parliamentary  contract  in  respect  thereof ;  that  his 
address  was  known  to  the  secretary  and  clerk  of  the  *  Company  at 
the  time  when  the  scrip-certificate  for  those  shares  was  left  for 
registration  as  before  mentioned;  and  that  they  had  no  note, 
memorial,  memorandum,  or  transfer  of,  or  authority  from  him  to 
transfer  those  shares  to  any  one. 

The  witness  Ayres,  on  his  re-examination,  proved,  that  all  the 
names  and  entries  contained  in  the  register-book  as  they  appeared 
therein  up  to  that  part  where  the  common  seal  of  the  Company  was 
affixed  thereto  for  the  last  time,  were  so  entered  and  made  before 
the  seal  was  so  affixed,  and  that  no  names  bad  been  entered  therein 
since  the  last  seal  was  affixed,  excepting  only  that  some  entry  might 
have  been  since  made  as  to  shares  numbered  between  1  and  1,000, 
in  the  blank  left  for  that  purpose,  in  cases  where  parties  might 
have  brought  scrip-certificates  for  a  number  of  shares  not  exactly 
divisible  by  five  ;  that  such  seal  was  so  affixed  at  the  last  general 
half-.yearly  meeting  of  the  Company  held  on  the  28th  of  Februarr, 
1888,  at  which  time  the  register-book  was  in  the  same  state,  with 
the  above  exception,  as  when  produced  at  the  trial ;  that  the  whole 
entry  made  in  the  same  book  as  to  the  shares  therein  allotted  to 
the  name  of  Bobert  Marriott  Freeman  was  so  made,  as  it  appeared 
at  the  trial,  before  the  common  seal  was  affixed  to  the  book  for  the 
first  time ;  that  the  call  of  1{.  per  share  was  made,  generally,  on  all 
the  proprietors  as  above  mentioned ;  and  that  some  of  those  who 
held  scrip-certificates  which  had  not  been  registered  paid  the  call 
after  it  was  made  to  the  bankers  of  the  Company. 

For  the  plaintiffs,  it  was  insisted,  that  the  several  matters  so 
produced  and  given  in  evidence  on  their  part  as  aforesaid,  were 
sufficient,  and  ought  to  be  admitted  and  allowed  as  sufficient 
evidence,  unless  explained  or  answered  by  evidence  on  the  part  of 
the  defendant,  to  entitle  the  plaintiffs  to  a  verdict. 

No  evidence  was  offered  on  the  part  of  the  defendant ;  but  it  was 
insisted  that  the  said  several  matters  did  not  ^require  any  explana- 
tion or  answer  by  evidence,  and  were  not  sufficient,  and  ought  not 
to  be  admitted  or  allowed  to  entitle  the  plaintiffs  to  a  verdict,  and 
that,  upon  the  evidence  so  given,  the  defendant  was  entitled  to  a 
verdict. 

The  learned  Judge  told  the  jury  that,  in  his  opinion,  the  evidence 
given  on  the  part  of  the  plaintiffs  was  not  sufficient  to  entitle  them 
to  a  verdict  on  either  of  the  issues ;   that  there  was  no  evidence  of 
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the  defendant  being  a  proprietor  of  the  said  shares  in  the  under- 
taking in  the  declaration  mentioned ;  that  the  register-book  which 
had  been  produced  was  not  made  up  in  a  way  conformable  to  the 
Act  of  Parliament ;  that  the  Act  of  Parliament  required  that  the 
parties  who  were  original  proprietors  of  shares,  should  be,  in  the 
first  instance,  entered  as  the  proprietors,  and  then  that  the  shares 
should  be  transferred  according  to  the  provision  in  the  said  Act 
contained  as  to  the  transfer  of  shares ;  that  the  only  persons  the 
Company  were  entitled  to  enter  in  the  said  book  were  the  parties  who 
were  original  proprietors  of  shares,  or  their  personal  representatives, 
or  persons  entitled  by  transfer  under  the  Act,  and  that  a  person 
who  produced  a  scrip-certiiicate  was  not  entitled  to  be  entered  a 
proprietor  in  virtue  of  such  certificate  merely. 

The  jury  having  returned  a  verdict  for  the  defendant,  the  counsel 
for  the  plaintiffs  tendered  a  bill  of  exceptions. 

The  exceptions  were  argued  on  the  7th  and  9th  December,  1840, 
before  Lord  Denman,  Ch.  J.,  Littledale,  J.,  Patteson,  J.,  Williams, 
J.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 

Taifourd,  Serjt.  (Swann  was  with  him)  for  the  plaintiffs  : 

Two  questions  arise  upon  this  bill  of  exceptions ;  first,  whether 
the  proof  given  on  the  part  of  the  plaintiffs  was  sufficient  prima 
facie  evidence  to  show  that  the  ^defendant  at  the  time  the  call  was 
made  and  the  action  brought,  was  a  proprietor  of  shares  in  the 
Company;  and,  if  so,  secondly,  whether  such  prima  facie  evidence 
was  rebutted  by  the  facts  which  appeared  on  the  cross-examination 
of  the  witness  Ayres.  By  the  145th  section  (i)  of  the  Act,  the 
Company  are  to  cauEe  the  names  and  additions  of  parties  who  are 
or  shall  become  entitled  to  shares  in  the  undertaking,  with  the 
number  of  shares  they  are  entitled  to,  and  the  amount  of  subscrip- 
tions paid  thereon,  and  the  number  of  every  share,  to  be  entered  in 
a  book,  and  after  such  entry  to  affix  their  common  seal  thereto. 
The  147th  section  directs,  **  that  the  Company  shall  in  some  proper 
book,  to  be  provided  by  the  said  Company  for  that  purpose,  enter 
and  keep  a  true  account  of  the  places  of  abode  of  the  several 
proprietors  of  the  said  undertaking,  and  of  the  several  persons  and 
corporations  who  shall  from  time  to  time  become  proprietors 
thereof,  or  be  entitled  to  any  share  therein.'*  By  the  152nd 
section  (2),  in  any  action  brought  against  any  proprietor  of  any 

(J)  See  poet,  p.  507. 
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share,  to  recover  money  due  in  respect  of  any  call,  in  order  to 
prove  that  the  defendant  was  a  proprietor  of  such  share  at  the 
time  of  making  the  call,  '*  the  production  of  the  book  in  which  the 
said  Company  is  by  this  Act  directed  to  enter  and  keep  the  names 
and  additions  of  the  several  proprietors  from  time  to  time  of  shares 
in  the  said  undertaking,  with  the  number  of  shares  they  are 
respectively  entitled  to,  and  of  the  places  of  abode  of  the  several 
proprietors  of  the  said  undertaking,  and  of  the  several  persons  and 
corporations  who  shall  from  time  to  time  become  proprietors  thereof, 
or  be  entitled  to  shares  therein,  shall  be  prima  facie  evidence  that 
such  defendant  is  a  proprietor,  and  of  the  number  and  amount  of 
his  shares  therein."  One  of  the  questions  for  the  *Court  to  decide 
is,  whether  the  register-book  of  the  Company  given  in  evidence  at 
the  trial,  and  made  j^rima  facie  evidence  by  the  above  clause,  is  to 
be  rejected  on  account  of  some  omission  or  informality.  In  Thr 
Southampton  Dock  Company  v.  Richards  (i),  where  a  clause  in  the 
Southampton  Dock  Act  directed  the  Company  to  cause  the  names, 
additions,  and  places  of  abode  of  the  several  persons  entitled  to 
shares  in  the  undertaking,  with  the  number  of  shares  which  they 
were  entitled  to  hold,  and  the  amount  of  subscriptions  paid  thereon, 
and  the  number  by  which  each  share  should  be  distinguished,  to  be 
entered  in  a  book  to  be  kept  by  the  secretary  of  the  Company, 
which  book  was  made^rtma/acie  evidence  in  an  action  for  calls  ; 
it  was  held  to  be  no  objection  to  the  admissibility  of  the  book 
produced  to  prove  the  defendant  a  proprietor,  that  an  irregularity 
or  omission  was  shown  to  exist  with  respect  to  the  entries  in  the 
book  relating  to  other  shareholders,  the  provisions  as  to  the 
entries  to  be  made  in  the  book  being  directory  only,  and  not 
essential.  That  case  is  a  direct  authority  for  the  plaintiffs. 
Besides  the  evidence  of  the  register-book,  the  plaintiffs  proved  that 
-a  scrip-certificate,  filled  up  for  twenty  shares  of  50Z.  each,  was 
brought  to  the  Company's  oflSce  to  be  registered,  with  an  indorse- 
ment of  the  defendant's  name,  addition,  and  place  of  abode,  in 
his  own  handwriting. 

It  is  submitted,  that  the  prima  facie  evidence  given  by  the  book 
was  not  rebutted  by  its  being  elicited  on  the  cross-examination  of 
Ayres,  that  one  White  was  the  original  proprietor  of  the  shares  in 
question,  and  that,  since  th&  passing  of  the  Act,  the  shares  regis- 
tered have  been  transferred  by  deed,  pursuant  to  the  155th  section 
of  the  Act.     This  will  depend,  in  some  degree,  upon  the  construction 

(1)  56  B.  R  436  (1  Man.  &  G.  448 ;  1  Scott,  N.  R.  219). 
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to  be  put  upon  the  first,  *third,  and  228rd  sections.  By  the  first 
section  it  is  enacted,  that  the  persons  therein  named,  **and  every 
other  person  and  corporation  that  has  subscribed,  or  shall  hereafter 
subscribe  towards  the  said  undertaking,  and  their  several  and 
respective  successors,  executors,  administrators,  and  assigns,  shall 
be,  and  they  are  hereby  united  into  a  Company  for  making  and 
maintaining  the  said  railway,"  &c.  The  third  section,  after 
empowering  the  Company  to  raise  600,000Z.  in  shares  of  60i.  each, 
enacts  that  *'  the  said  shares  shall  be,  and  are  hereby  vested  in  the 
several  parties  taking  the  same,  and  their  several  and  respective 
successors,  executors,  administrators,  and  assigns,  to  their  proper 
use  and  benefit,  proportionably  to  the  sum  they  shall  severally 
contribute ;  and  every  person  and  corporation,  and  their  several  and 
respective  successors,  executors,  administrators,  and  assigns,  who 
have  subscribed,  or  shall  severally  subscribe,  for  one  or  more  share 
or  shares,  or  such  sum  or  sums  as  shall  be  demanded  in  lieu 
thereof,  towards  the  said  undertaking  and  other  the  purposes  of  the 
said  subscription,  shall  be  entitled  to,  and  receive  in  proportionable 
parts,  according  to  the  respective  sums  so  by  them  respectively 
paid,  the  net  profits  and  advantages  which  shall  arise  or  accrue 
from,  or  by  the  rates,  tolls,  and  other  sums  of  money  to  be  received 
by  the  said  Company,  as  and  when  the  same  shall  be  divided  by  the 
authority  of  this  Act."  It  is  clear,  from  the  third  section,  that  the 
term  ''assigns"  in  the  first  section  was  intended  to  extend  to 
persons  becoming  possessed  of  shares  by  assignment  before  the 
passing  of  the  Act. 
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(Alderson,  J. :  There  is  nothing  in  the  evidence  to  show  that  the 
defendant  is  not  the  assignee  of  a  bankrupt.) 


It  cannot  be  supposed  that  the  Act  did  not  contemplate  the 
probability  of  parties  who  had  agreed  to  take  shares  transferring 
their  interest  in  the  undertaking  to  others.  The  223rd  section, 
after  reciting  that  '*  the  ^probable  expense  of  making  the  said 
railway  and  the  other  works  hereby  authorised,  will  amount  to  the 
sum  of  600,000{.,  and  the  sum  of  350,0002.,  or  more  than  one  half 
thereof,  has  been  already  subscribed  for  by  several  persons,  under  a 
contract  binding  themselves,  their  heirs,  executors,  administrators, 
and  assigns,  for  the  payment  of  the  several  sums  by  them  respec- 
tively subscribed  for,  ''enacts  "  that  the  whole  of  the  said  sum  of 
600^000/.  shall  be  subscribed  for  in  like  manner  before  any  of  the 
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powers  given  by  this  Act  in  relation  to  the  compulsory  taking  of 
land  for  the  purposes  of  the  said  railway,  shall  be  put  in  force.*' 

(Patteson,  J. :  I  cannot  reconcile  these  three  clauses.) 

There  is  nothing  illegal  in  shares,  in  undertakings  like  the  present, 
being  handed  over  from  one  party  to  another  previous  to  the 
Companies  obtaining  their  Acts  of  incorporation ;  for  such 
Companies  are  only  extensive  partnerships  (i).  In  Josephs  ?. 
Pebrer  (2)  the  Court  of  King's  Bench,  in  deciding  that  the  "  Equit- 
able Loan  Bank  Company  "  was  illegal  within  the  provisions  of  the 
6  Geo.  I.  c.  18,  ss.  18,  19,  seem  to  have  been  in  some  degree 
influenced  by  the  circumstance  that  the  Company  had  been  formed 
for  the  purpose  of  lending  money  at  an  unlawful  rate  of  interest. 
The  last-mentioned  statute  having  been  repealed  by  the 
6  Geo.  lY.  c.  91,  the  question  is,  whether  undertakings  like  the 
present  are  illegal  at  common  law.  iJuvenjier  v.  Fellowes  (3)  and 
Blundell  v.  Wiiisor  (4)  are  both  clearly  distinguishable  from  the 
present  case.  In  the  former  it  was  distinctly  admitted  on  the 
pleadings,  that  it  was  intended  that  the  Company  should  act  as  a 
corporation  ;  and  in  the  latter  the  deed  establishing  the  Company 
held  out  to  the  public  a  false  and  fraudulent  representation  that  the 
^shares  could  be  transferred  without  any  restriction  or  control 
whatsoever.  In  Walburn  v.  Ingilby  (5),  Lord  Brougham  expresses  a 
strong  opinion  that  an  association  like  the  present  is  not  ill^al. 
In  Fox  V.  Clifton  (6),  where  the  question  was,  whether  certain 
parties  had  held  themselves  out  to  the  world  as  partners  in  an 
unincorporated  Company;  the  Court  of  Common  Pleas  appear  to  have 
considered  the  undertaking  as  perfectly  legal.  So  also  in  Harvey  v. 
Kay  (7)  and  Lanier  v.  Kershaw  (8),  the  legality  of  such  associations 
seems  to  have  been  assumed.  Here  the  defendant,  after  having  by 
his  own  act  in  transmitting  the  scrip-certificate  to  the  Company's 
office,  indorsed  by  himself,  in  order  that  he  might  be  registered  as 
a  proprietor,  admitted  himself  to  be  a  partner  in  the  undertaking. 


(1)  As  to  the  legality  of  such 
associations  before  the  Companies  Act, 
1862,  see  Lindley  on  Companies, 
ch.  V.  p.  180,  6th  ed.;  and  for  their 
position  under  the  present  law,  see 
Companies  Act,  1S62,  s,  4,  and  Bail- 
ways  Construction  Facilities  Act,  1864, 
ss.  24— '28.— A.  C. 

(2)  3  B.  &  C.  639;  5  Dowl.  &  Ey.  542. 


(3)  5  Bing.  248;  2  Moo.  &  P., 
384 ;  (affirmed  on  appeal  in  Ex.  Ch. 
and  II.  L.,  34  B.  B.  578). 

(4)  42  B.  B.  242  (8  Sim.  601). 

(5)  36  B.  B.  246  (I  My.  &  K.  61). 

(6)  31  B.  B.  536  (6  Bing.  776 ;  9 
Bing.  115  ;  2  Moore  &  Scott,  146)* 

(7)  9  B.  &  C.  356. 

(8)  31  B.  B.  720  (Moo.  &  Mai.  93l 
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cannot  escape  from  the  liabilities  which  that  character  attaches 

to  him.     There  was,  at  all  events,  evidence  to  go  to  the  jury, 

from  which  they  should  have  been   allowed   to  draw  their  own 
conclusion. 

Byles  for  the  defendant : 

It  is  submitted  that  White,  the  original  proprietor  of  the  shares 
in  question,  neither  did  nor  could  transfer  them  before  the  passing 
of  the  Act,  and  it  is  clear  upon  the  evidence  that  he  did  not  assign 
them  after  the  Act  was  obtained.  Even  admitting  that  the  evidence 
established  a,prinidfacie  case  of  proprietorship  against  the  defendant, 
it  was  rebutted  by  the  facts  disclosed  on  the  cross-examination  of 
Ayres.  It  appeared  on  such  cross-examination  that  White  paid  the 
deposit  on  the  shares,  and  was  the  original  subscriber  who  signed 
the  Parliamentary  contract  in  respect  thereof,  and  that  no  transfer 
had  been  made  of  them.  White,  at  the  time  that  the  Act  passed, 
had  an  interest  in  such  ^contract,  with  reference  to  which  he  had 
also  incurred  a  liability  from  which  he  could  only  discharge  himself 
in  the  manner  prescribed  by  the  155th  section  of  the  Act,  namely, 
by  an  assignmen  under  deed.  His  interest  would  not  pass  by 
delivery,  being  at  most,  a  chose  in  action,  not  transferable  at  law, 
and,  it  is  submitted,  not  assignable  in  equity,  notwithstanding  the 
repeal  of  the  6  Geo.  I.  c.  18.  The  6  Geo.  lY.,  in  repealing  that 
statute,  leaves  the  undertakings  and  matters  against  which  that 
Act  had  been  directed  to  be  ''  adjudged  and  dealt  with  in  like 
manner  as  the  same  might  have  been  adjudged  and  dealt  with  at 
the  common  law."  In  Josephs  v.  Pebrer,  Lord  Tbntbrden  throws 
out  a  doubt,  whether  trafficking  in  these  shares  may  not  be  illegal 
at  common  law,  inasmuch  as  it  is  **  bargaining  and  wagering  about 
an  Act  of  Parliament  to  be  obtained  in  future."  In  Duvergier  v. 
Fellowes,  Best,  Ch.  J.  says,  **  There  can  be  no  transferable  shares 
of  any  stock,  except  the  stock  of  corporations,  or  of  joint-stock 
Companies  created  by  Act  of  Parliament."  And  in  Blundell  v. 
Winsoi\  the  Vice-Chancellor,  in  deciding  the  deed  for  the 
formation  of  the  Company  to  be  illegal,  did  so  on  the  ground  that  it 
improperly  held  out  to  the  public  that  the  shareholders  were  to  have 
the  power  of  transferring  their  shares,  so  as  to  get  rid  of  all  their 
liabilities,  which  could  not  be  done.  In  Fox  v.  Clifton,  Hairey  v. 
Kay,  and  Lawler  v.  Kershaw,  the  question  arose  between  strangers 
and  parties  who  either  had  been  or  had  held  themselves  out  to  the 
world  as  partners  in  the  undertakings.     It  is  argued  that  the  first 
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and  third  sections  of  the  Act  seem  to  contemplate  that  parties 
might  assign  their  shares  before  the  Act  passed,  but  that  this 
could  not  be  done  is  evident  from  the  228rd  section,  which  speaks 
of  the  Parliamentary  contract  as  a  continuing  obligation.  The 
only  two  clauses  in  the  Act  having  reference  to  the  transfer  *of 
shares  are  the  148th  and  155th.  The  former  clause  relates  to  the 
transfer  of  shares  in  consequence  of  death,  marriage,  &c.,  **  by  any 
other  legal  means  than  by  a  transfer  or  conveyance  thereof  duly 
made  and  executed  as  herein  directed,"  in  which  case  an  affidavit 
or  affirmation  is  to  be  made  as  therein  specified,  as  to  the  manner 
in  which  shares  have  passed  to  other  parties,  and  on  such  affidavit 
or  affirmation  being  transmitted  to  the  Company,  the  latter  are  to 
register  the  new  proprietors.  It  is  said,  that  the  defendant  should 
have  shown  that  he  did  not  acquire  his  shares  by  any  of  the  modes 
mentioned  in  that  section.  If  this  was  necessary,  it  sufficiently 
appeared  in  the  cross-examination  of  Ayres,  that  the  Company  had 
no  such  affidavit  or  affirmation  as  is  required  by  the  above  section, 
and  consequently,  that  the  defendant  had  not  become  possessed  of 
his  shares  by  the  means  referred  to  in  that  clause.  By  the  155th 
section,  proprietors  of  shares  are  authorised  to  sell  their  shares, 
which  would  have  been  an  unnecessary  provision  if  the  right  of  sale 
had  existed  independently  of  the  Act.  The  clause,  after  conferring 
such  power,  and  prescribing  that  the  form  of  conveyance  is  to  be  by 
deed  under  seal,  and  that  the  deed  is  to  be  kept  by  the  Company, 
who  are  to  enter  a  memorial  of  such  sale  and  transfer  in  a  book, 
and  to  indorse  the  entry  of  such  memorial  on  the  deed,  and  on 
demand  to  make  an  indorsement  of  such  transfer  ''on  the  back  of 
the  certificate  of  each  share  so  sold,"  and  deliver  the  same  to  the 
purchaser  for  his  security,  which  indorsement  is  to  be  considered  in 
every  respect  as  a  new  certificate,  enacts,  *'  and  until  such  memorial 
shall  have  been  made  and  entered  as  before  directed,  the  seller 
thereof  shall  remain  and  be  held  liable  for  all  future  calls,  and  the 
purchaser  shall  have  no  part  or  share  of  the  profits  of  the  said 
undertaking,  nor  any  interest  in  respect  of  such  share  paid  to  him, 
nor  any  vote  in  ^respect  thereof  as  a  proprietor  of  the  said  under- 
taking." As  the  Company  has  no  memorial  of  any  transfer,  White, 
and  not  the  defendant,  is  the  party  liable  for  future  calls. 


(Lord  Denman,  Ch.  J. :  Unless  it  can  be  shown  that  the  book 
was  not  evidence  at  all,  the  ruling  of  the  learned  Judge  cannot  be 
supported.) 
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Even  if  the  learned  Jadge  had  declined  to  receive  the  book,  it 
would  have  been  immaterial ;  for  where  evidence  has  been 
improperly  rejected,  the  Courts  will  not  grant  a  new  trial,  when, 
had  such  evidence  been  admitted,  a  verdict  for  the  party  by  whom 
it  is  tendered  would  be  clearly  against  the  weight  of  the  whole 
testimony  in  the  cause:  Crease  v.  Iiivrett{i)f  Bfiron  de  Riitzen 
V.  Fair  (2). 

The  evidence  given  by  the  plaintiffs,  to  show  the  proprietorship 
of  the  defendant  did  not  establish  even  a  pnmd  facie  case.  With 
respect  to  the  alleged  act  of  the  defendant,  it  was  not  shown  that 
the  scrip-certificate  with  the  indorsement  thereon,  in  the  defen- 
dant's handwriting,  was  sent  to  the  office  by  him,  or  by  his 
authority.  Neither  was  there  any  thing  beyond  conjecture  to 
indicate  the  purpose  for  which  the  indorsement  was  made.  Even 
admitting  that  the  defendant  himself  carried  the  scrip-certificate 
to  the  Company*  s  office,  in  order  to  become  a  member  of  the  Com- 
pany, the  latter  should  have  complied  with  his  desire  by  making 
him  the  legal  assignee  of  White's  interest.  According  to  the 
provisions  of  the  Act  of  Parliament,  they  ought  first  of  all  to  have 
registered  White  as  the  proprietor  of  the  shares,  and  on  the 
production  of  the  deed  of  transfer  required  by  the  155th  section, 
have  caused  a  memorial  of  the  transfer  to  have  been  entered  in 
the  transfer  book.  Not  having  taken  this  course,  they  cannot 
now  attempt  to  fix  the  defendant  as  the  proprietor  of  the  shares. 

As  to  the  register-book,  which  by  the  152nd  clause  is  made  pnmd 
facie  evidence,  the  question  is,  whether  the  145th  section,  which 
requires  the  Company  to  keep  such  book  is  to  be  strictly  or  liberally 
construed.  Lord  Tentbrdbn,  in  The  Stourbridge  Canal  Company 
V-  Wheeley  {s),  QSkjs,  "This,  like  many  other  cases,  is  a  bargain 
between  a  Company  of  adventurers  and  the  public,  the  terms  of 
which  are  expressed  in  the  statute,  and  the  rule  of  construction  in 
all  such  cases  is  now  fully  established  to  be  this,  that  any  ambiguity 
in  the  terms  of  the  contract  must  operate  against  the  adventurers, 
and  in  favour  of  the  public,  and  the  plaintiffs  can  claim  nothin^y 
which  is  not  clearly  given  to  them  by  the  Act.  This  rule  is  laid 
down  in  distinct  terms  by  the  Court  in  the  case  of  The  Hull  Dock 
Company  v.  La  Marche(4)  where  some   previous  authorities  are 


(1)  40  R.  R.  779  (5  Tyr.   458;    1 
Cr.  M.  &  R.  919). 

(2)  43  R.  R.  296  (4  Ad.  &  £1.  53 ;  5 
Nev.  &  M.  617). 


(3)  36  R.  R  746  (2  B.  &  Ad.  792) 

(4)  32  R.  R.  337  (8  B.  &  C.  42,  51  • 
2  Man.  &  Ry.  107). 
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cited,  and  it  was  also  acted  upon  in  the  case  of  The  I^ceds  and 
Liverpool  Canal  Company  v.  Hustler "  (i).  Although  all  of  the 
requisitions  contained  in  the  145th  section,  may  not  be  in  the 
nature  of  conditions  precedent,  but  as  to  some  may  be  directors- 
only,  the  book  must  be  substantially  kept  as  directed  by  the  Act 
Here  the  book  is  defective  in  three  important  particulars :  first, 
the  shareholders  who  neglected  to  bring  in  their  scrip-certificates 
are  entirely  omitted ;  secondly,  parties  standing  in  the  position  of 
the  defendant  were  improperly  entered  ;  and,  thirdly,  after  the 
common  seal  had  been  affixed  to  the  book  it  was  altered  so  as  to 
affect  its  validity  as  against  the  defendant.  The  Southampton  DiKk 
Company  v.  Richards  (2)  is  clearly  as  distinguishable  from  the 
present  case.  There  the  defendants  had  subscribed  the  Parlia- 
mentary contract,  and  the  defects  in  the  book  were  of  ^a  trifling 
nature,  and  the  Court  considered  that  the  book  substantially 
complied  with  the  provisions  of  the  Act.  In  Hare  v.  JVaring  {3}, 
the  Court  of  Exchequer  held  the  transfer  book  to  be  no  evidence  of 
the  title  of  the  shareholder ;  and  also  that  the  certificates  were 
insufficient  from  not  having  an  indorsement  of  transfer. 

(Parke,  B.  :  The  question  there  was  between  third  parties ;  and 
it  is  only  in  favour  of  the  Company  that  the  book  is  made  prima 
facie  evidence.) 


By  the  145th  section,  the  entries  in  the  book  are  to  be  made  before 
the  seal  is  affixed,  but  it  appears  from  the  cross-examination  of 
Ayres,  that  entries  had  been  made  in  a  blank  left  for  that  purpose 
after  the  seal  had  been  affixed  to  subsequent  parts  of  the  book. 

(Alderson,  J. :  The  first  seal  would  not  verify  entries  subse- 
quently made,  but  the  last  seal  would  verify  all  entries  made  up 
to  that  time.) 

Swann  (in  the  absence  of  Talfonrd,  Serjt.),  in  reply: 

The  defendant  by  sending  in  the  scrip-certificate  pursuant  to  the 
advertisement  of  the  Company,  and  thus  representing  himself  as 
the  proprietor  of  the  shares  specified  in  such  certificate,  is  estopped 
from  disputing  his  liability.  White,  after  having  parted  with  his 
shares  to  the  defendant,  could  not  have  called  upon  the  Company 
to  register  him  as  the  proprietor.   Even  supposing  White  to  remain 

(1)  1  B.  &  C.  424 ;  2  Dowl.  &  Ry.  556.       1  Scott,  N.  R.  219). 

(2)  56  B.  B.  436  (1  Man.  &  G.  448;  (3;  3  M.  &  W.  362. 
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responsible  in  respect  of  the  shares,  it  does  not  necessarily  follow 

that  the  defendant  may  not  also  be  liable.     It  was  clearly  the 

intention  of  the  Legislature  that  the  scrip-certificates  might  be 

transferred  from  hand  to  hand  in  like  manner  as  foreign  bonds. 

In  Kempson  v.  Saunders  (i)  it  seems  to  have  been  considered  that 

shares  in  an  undertaking  intended  to  be  sanctioned  by  an  Act  of 

Parliament,  might  be  handed  *over  without  objection.     This  case 

is   not  to  be  distinguished  from  The  Smtthanvpton  Dock  Company 

v.  liichanh. 

Cur,  adv.  vxdt. 
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Lord  Dbnman,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  for  calls.  The  first  plea  was,  never  indebted ; 
the  second,  that  the  defendant  was  not  a  proprietor ;  on  both  of 
which  issue  was  taken. 

The  evidence  was,  that  at  the  first  general  meeting  in  September, 
1886,  within  six  months  after  the  passing  of  the  Act,  due  notice 
of  an  intended  registry  was  given,  and  that  holders  of  scrip-certifi- 
cates should  exchange  them  for  share  certificates  under  the 
Company's  seal,  at  the  office,  before  the  10th  of  September.  The 
Company  provided  a  register-book,  and  before  the  general  meeting, 
many  names  were  inscribed  therein  from  indorsements  on  scrip- 
certificates  left  at  the  office.  Before  the  Act,  persons  desirous  of 
obtaining  shares,  paid  a  deposit  of  2i.  per  share  to  the  bankers  of 
the  Company,  and  producing  the  receipt  at  the  office  obtained 
scrip-certificates,  upon  which  was  the  following  memorandum: 
'*  The  holder  of  the  above  shares  having  signed  the  Parliamentary 
engagement,  and  agreed  to  pay  calls,  is  the  proprietor,"  &c. 
These  scrip-certificates  were  signed  by  the  directors,  and  marked 
"  entered  "  by  the  secretary,  and  were  sold  in  the  market.  After 
the  advertisement,  these  scrip-certificates  were  brought  to  the 
office,  indorsed  with  the  names  and  additions  of  the  holders,  who 
received  instead  an  undertaking  to  supply  certificates  of  shares  on 
receipt  of  the  memorandum.  On  the  80th  of  August,  1886,  scrip- 
certificates,  dated  November,  1835,  indorsed  by  the  defendant  with 
his  name  and  addition  were  brought  to  the  office,  and  receipts  were 
given  to  the  bearer.  These  were  immediately  entered  in  the 
register,  not  according  to  the  numbers  ^appearing  on  the  certifi- 
cates, but  according  to  the  time  of  their  being  entered.  A  sealed 
ticket  was  then  made  out  conformable  to  this  entry,  and  describing 

^1)  4  Bing.  5;  12  Moore,  44- 
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the  defendant  as  proprietor  of 


shares,  but  they  were  never 


[  *632  ] 


called  for  by  him.  After  the  defendant  had  brought  in  his  certifi- 
cates, the  seal  was  affixed  to  the  registec-book,  \vhich  was  prodnced 
in  evidence,  kept  by  the  secretary.  It  contained  a  full  entry  of 
those  shares.  The  shares  in  the  book  were  numbered  2,896  to 
2,918,  but  the  scrip-certificates  were  numbered  11,865,  and  tventy 
numbers  from  that  to  11,884.  There  also  was  another  book  of  tlie 
names  and  places  of  abode  of  the  shareholders,  containing  the 
name  and  place  of  abode  of  the  defendant.  The  first  1,000  shares 
in  the  register-book  were  all  originally  left  in  blank  for  the  con- 
venience of  those  who  might  bring  fewer  than  five  certificates, 
beyond  that  number  the  entries  were  made  according  to  the  order 
in  which  the  scrip-certificates  were  brought  there,  without  reference 
to  the  number  of  the  scrip-certificates.  Many  scrip-certificates  had 
not  been  brought  in.  Entries  had  not  always  been  made  of  vho 
had  paid  the  calls.  A  Mr.  White  was  the  original  proprietor  for 
these  shares :  his  address  was  known  at  the  office.  No  call  was 
made  on  him,  and  there  was  no  note  or  memorial  of  any  transfer 
from  him  to  the  defendant. 

The  learned  Judge  before  whom  the  cause  was  tried,  told  the 
jury  that  there  was  no  evidence  to  entitle  the  plaintiff  to  a  verdict; 
that  the  book  was  not  kept  conformable  to  the  Act;  that  the  names 
of  none  should  have  been  entered  in  it  but  original  proprietors  of 
shares,  or  their  personal  representatives,  or  those  to  whom  these 
had  conveyed  in  the  manner  provided  by  the  Act,  and  that  a  holder 
of  scrip-certificates  was  not  thereby  entitled  to  be  entered. 

The  jury  accordingly  returned  a  verdict  for  the  defendant,  ^and 
a  bill  of  exceptions  was  tendered  to  his  direction. 

The  question  has  been  fully  argued  before  us,  and  depends  on 
the  construction  to  be  put  on  the  provisions  of  the  Company's  Act, 
which  describes  the  work  contemplated,  and  enacts  (s.  1)  ''that 
certain  persons  named,  and  every  other  person  or  corporation  that 
has  subscribed,  or  shall  hereafter  subscribe  towards  the  said  under- 
taking, and  their  several  and  respective  executors,  administrators, 
and  assigns,  shall  be,  and  they  are  thereby  united  into  a  Companv 
for  making  and  maintaining  the  projected  rail-road."  The  third 
section  gives  the  Company  power  to  raise  among  themseive? 
600,000^  for  making  and  maintaining  the  rail-road  and  works,  the 
whole  to  be  divided  into  shares  of  60L  each,  which  shall  l^e 
numbered  from  No.  1,  and  distinguished  by  the  numbers  to  K: 
applied  to  the  same  ;  and  the  said  shares  are  vested  in  the  several 
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parties  taking  the  same,  and  their  several  and  respective  successors, 
executors,  administrators,  and  assigns,  proportionably  to  the  sum 
they  shall  severally  contribute,  and  every  person  and  corporation, 
and  their  several  and  respective  successors,  executors,  adminis- 
trators, and  assigns  who  have  subscribed,  or  who  shall  severally 
subscribe  for  one  or  more  share  or  shares,  or  such  sum  or  sums 
as  shall  be  demanded  in  lieu  thereof  towards  the  said  undertaking, 
shall  be  entitled  to  a  proportionable  part  of  the  profits  of  the 
concern. 

Sect.  122  gives  the  right  of  voting  at  general  meetings  to  *'  every 
person  and  corporation  who  shall  have  duly  subscribed  for  or  have 
become  entitled  to  any  share."     It  is  enacted  by  sect.  145,  that 
the  Company  shall,  at  their  first  or   some   subsequent  general 
meeting,  cause  *^  the  names  of  the  several  corporations,  and  the 
names  and  additions  of  the  several  persons  who  shall  thereby,  or 
who  shall  from  time  to  time  thereafter,  become  ^entitled  to  share 
in  the  said  undertaking,  with  the  number  of  shares  they  are  respec- 
tively entitled  to,  and  the  amount  of  subscriptions  paid  thereon ; 
and  also  the  proper  number  by  which  every  share  shall  be  distin- 
guished, to  be  fairly  and  distinctly  entered  in  a  book  to  be  kept  by 
the  Company,  and  after  such  entry  made,  to  cause  their  common 
seal  to  be  affixed  thereto ;  and  the  said  Company  shall,  from  time 
to  time,  cause  a  certificate  or  ticket  with  the  common  seal  of  the 
said  Company  affixed  thereto,  to  be  delivered  to  every  such  pro- 
prietor on  demand,  specifying  the  share  or  shares  to  which  he  is 
entitled." 

The  Company  is  also  required,  by  the  147th  section,  to  keep  a 
book  of  the  places  of  abode  of  the  several  proprietors.  By  the 
148th,  provision  is  made  for  ascertaining  who  the  proprietors  are, 
in  case  of  any  dispute,  nearly  in  these  words  :  ^*  that  in  all  cases 
where  the  right  of  property  in  any  share  in  the  said  undertaking 
shall  pass  from  any  proprietor  thereof  to  any  other  person,  by  any 
other  legal  means  than  a  transfer  or  conveyance  thereof  duly  made 
and  executed  as  herein  directed,  a  declaration  shall  be  made  in 
writing,  stating  the  manner  in  which  such  share  shall  have  been 
passed  to  such  other  person  ;  and  such  affidavit  or  affirmation  shall 
be  transmitted  to  the  Company,  who  shall  enter  the  new  proprietor's 
name  in  their  book,  and  before  such  declaration  shall  have  been 
transmitted  and  such  entry  made,  no  person  to  whom  such  shares 
shall  have  passed  shall  be  entitled  to  partake  of  the  profits  or  enjoy 
any  of  the  privileges  of  a  proprietor,"  with  particular  provisions  in 
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reference  to  the  cases  of  female  proprietors  marrying,  and  the  death 
of  any  proprietor. 

The  sections  which  regulate  calls  on  shares  are  the  149th,  and 
some  which  follow  it.  The  persons  required  to  pay  them  are  "  the 
several  parties  who  subscribed,  or  who  shall  thereafter  subscribe  for 
or  towards  the  said  ^undertaking,  and  they  are  hereby  required  to 
pay  the  sums  of  money  by  them  respectively  subscribed  for  or 
towards  (probably  omitting  by  mistake,  "  the  said  undertaking,"  or) 
such  parts  or  proportions  thereof  as  shall  from  time  to  time  be 
called  for  by  the  directors,"  &c.  Then,  after  imposing  some  limita- 
tion in  point  of  time,  and  amount  and  notice,  it  says,  ''the 
respective  owners  of  shares  shall  pay  their  rateable  proportions  of 
the  monies  to  be  called  for  as  aforesaid,"  &c.  And  if  any  owner  or 
proprietor  for  the  time  being  of  any  such  share  shall  neglect  so  to 
do,  the  Company  may  declare  the  share  of  such  owner  to  be 
forfeited,  &c. 

The  152nd  section  prescribes  the  manner  in  which  the  Company 
may  sue  for  calls,  and  is  that  upon  which  the  present  action  is 
founded.  ''  In  any  action  to  be  brought  by  the  said  Company 
against  any  proprietor,  for  the  time  being,  of  any  share  in  the  said 
undertaking,  to  recover  any  money  due  and  payable  for  or  in 
respect  of  any  call,  it  shall  be  sufficient  for  the  said  Company  to 
declare  and  allege  that  the  defendant,  being  a  proprietor  of  a  share 
in  the  said  undertaking,  is  indebted  to  the  said  Company — ^in  such 
sum  of  money  as  the  calls  in  arrear  shall  amount  to — for  a  call  or 
so  many  calls  of  such  sums  of  money  upon  a  share  belonging  to 
the  said  defendant  ;  whereby  an  action  hath  accrued  to  the  said 
Company  by  virtue  of  this  Act,  without  setting  forth  the  special 
matter ;  and  on  the  trial  of  such  action,  it  shall  only  be  necessary 
to  prove  that  the  defendant,  at  the  time  of  making  such  respective 
calls,  was  a  proprietor  of  a  share  in  the  said  undertaking,  and  that 
such  call  was  in  fact  made,  and  that  such  notice  was  given  as  is 
directed  by  this  Act,  without  proving  the  appointment  of  the 
directors  who  made  such  calls,  or  any  other  matter  whatsoever; 
and  the  said  Company  shall  thereupon  be  entitled  to  recover  what 
shall  appear  due,  including  interest  computed  as  aforesaid  on  such 
calls,  unless  it  shall  appear  that  any  such  ^call  exceeded  5/.  per 
share,  or  was  made  payable  before  the  expiration  of  two  calendar 
months  from  the  day  appointed  for  payment  of  the  last  preceding 
call,  or  that  notice  was  not  given  as  hereinbefore  required.  And 
in  order  to  prove  that  the  defendant  was  a  proprietor  of  such  ahare 
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in  the  said  undertaking  as  alleged,  the  production  of  the  book 
in  which  the  Company  is  by  this  Act  directed  to  enter  and  keep  the 
names  and  additions  of  the  several  proprietors  from  time  to  time  of 
shares  in  the  said  undertaking,  with  the  number  of  shares  they  are 
respectively  entitled  to,  and  of  the  places  of  abode  of  the  several 
proprietors  of  the  said  undertaking,  and  of  the  several  persons  and 
corporations  who  shall  from  time  to  time  become  proprietors  thereof, 
or  be  entitled  to  shares  therein,  shall  be  jyrimd  facie  evidence  that 
such  defendant  is  a  proprietor,  and  of  the  number  and  amount  of 
his  shares  therein." 

The  form  of  transfer  is  given  in  sect.  155.  It  is  to  be  by  a  deed 
which  the  Company  are  to  keep  and  enter  a  memorial  of  it  in  some 
book,  indorsing  the  memorial  with  the  entry,  and  until  such 
memorial  is  entered,  the  seller  shall  be  held  liable  for  future  calls, 
and  the  purchaser  shall  have  no  share  in  the  undertaking,  no  share 
in  the  profits,  and  no  vote  at  the  meetings.  The  223rd  section, 
which  prohibits  the  Company  from  taking  land  compulsorily  before 
the  whole  sum  of  600,0002.  shall  have  been  subscribed  for,  was  also 
referred  to  as  throwing  light  on  the  argument,  inasmuch  as  it 
recites  that,  at  the  time  of  the  Act  passing,  340,0002.  had  been 
already  subscribed  for. 

Applying  the  facts  proved  to  these  enactments,  the  learned 
counsel  for  the  defendant  (who  was  also  defendant  in  error)  argued ; 
first,  that  the  register-book  produced  was  not  evidence,  because  it 
was  kept  in  a  manner  by  no  means  conformable  to  the  Act; 
secondly,  that,  if  *it  was  admissible  in  evidence,  the  prinid  facie 
ease  of  ownership  which  it  made  out  had  been  conclusively  rebutted 
by  the  other  facts  proved. 

As  to  the  first  of  these  propositions,  it  is  to  be  observed,  that  the 
)>ook  which,  by  the  152nd  section,  is  made  prima  facie  evidence,  is 
**  the  book  in  which  the  Company  is  by  the  Act  directed  to  enter 
and  keep  the  names  and  additions  of  the  several  proprietors,  with 
the   number  of  shares  and  their  places  of  abode,"  &c.  &c.    By 
section  145  the  Company  is  directed  to  keep  a  book  in  which  they 
are   to  enter  {inter  alia)  the  names  and  additions  of  the  share- 
holders, with  the  number  of  shares  they  respectively  hold;  but 
tliey  are  not  directed  to  enter  their  places  of  abode.     By  section  147 
they   are  directed   to  keep   another  book,  in   which   they  are  to 
enter  the  places  of  abode  of  the  several  proprietors  from  time  to 
time.     It  thus   appears   that  the  Act  requires  two  books   to  be 
kept,  one  containing  {inter  alia)  the  names  and  additions  of  the 
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proprietors,  with  the  number  of  shares  they  are  respectively  entitled 
to ;  the  other  containing  only  the  true  account  of  the  places  of 
abode  of  the  proprietors  (i). 

To  what  book,  then,  does  the  152nd  section  refer  when  it  speab 
of  the  book  directed  to  be  kept  containing  the  names,  additions, 
number  of  shares,  and  places  of  abode  ?  We  think  it  refers  to  the 
book  in  section  145. 

It  is  essential  for  the  purposes  of  the  action  for  calls  that  the 
names  and  numbers  of  shares  shall  be  shown  in  evidence;  that 
appears  from  the  book  in  section  145,  and  not  from  that  in 
section  147.  The  places  of  abode  can  very  rarely,  if  ever,  be 
important  in  such  actions.  One  of  these  two  books  must  have  been 
intended.  And,  as  section  145  is  clearly  sufficient  to  show  what  is 
wanted  to  be  shown,  and  the  other  is  not,  we  think  that  the  words 
of  section  152,  as  to  the  places  of  abode,  must  be  rejected,  *as 
being  in  the  nature  of  a  false  demonstration  qtue  non  nocet. 

If,  then,  the  book  referred  to  in  section  145  be  the  book  which  by 
section  152  is  made  prima  facie  evidence,  the  next  inquiry  is, 
whether  the  book  which  was,  in  fact,  produced,  was  kept  parsuant 
to  the  145th  section.  Now  the  evidence  clearly  shows  that  it  was 
the  book  intended  to  be  kept  under  the  provisions  of  that  section.  It 
contains  the  names  and  additions  of  all  the  persons  whom  the 
Company  supposed  to  be  the  persons  entitled  to  shares,  with  the 
number  of  those  shares,  though  not  in  all  cases  the  amount  of 
subscriptions  paid  thereon,  and  also  the  proper  number  by  which 
each  share  was  distinguished  ;  and  the  common  seal  was  from  time 
to  time  affixed  as  required  by  the  section. 

This  appears  to  us,  on  principle  as  well  as  on  the  authority  of 
the  Soutliampton  Dock  Company  v.  Richards  (2),  to  be  a  sufficient 
compliance  with  the  Act  as  to  render  the  book  admissible. 

It  was  argued  that  the  book  produced  contained  the  names  of 
many  persons  not  entitled,  and  omitted  the  names  of  whole  classes 
who  were  entitled,  and  therefore  ought  not  to  be  received.  But  if 
the  book  is  only  made  admissible  in  evidence  when  the  Companj 
can  show  that  the  persons  whose  names  were  entered  therein  were 
the  persons  actually  entitled  to  be  so  entered,  then  the  provision  in 
the  152nd  section  making  the  book  admissible  would  be  almost 

(1)  It  should  be  noticed  that  in  The  cf.  Companies  Clauses  Cons.  Act,  lfv|5. 

Southampton  Dock  Co,  v.  Richards  (06  s.  9), — A.  C. 

B.  R.  436)  the  special  Act  required  (2)  06  R.  B.  436  (1  Man.  &  Q.  44n. 

these  particulars  to  be  kept  in  the  1  Scott,  N,  B.  219). 
same  book  (see  06  B.  B.  at  p.  439,  and 


VOL.  Lviii.J     1641.     C.  p.    2  Man.  &  G.  637—689. 


511 


nugatory.  For  these  reasons  we  think  the  book  was  prima  facie 
evidence.  The  allegation  that  the  book  had  been  improperly  kept 
by  reason  of  the  possible  omission  of  the  seal  to  some  of  the  later 
entries  in  the  first  1,000  numbers  appears  to  us  quite  immaterial. 
Supposing  that  to  be  as  suggested,  ''^it  only  shows  that  as  to  some 
entries  (certainly  not  to  any  of  those  in  question)  the  book  was  not 
perfect.  It  does  not  tend  to  show  it  erroneous ;  and,  even  if  it  did, 
we  do  not  think  it  would  prevent  its  admissibility,  provided  it  is  a 
book  kept  bond  Jidc  with  the  intention  of  doing  what  the  Act 
directs;  and,  in  essentials,  complying  with  its  directions.  The 
provisions  of  the  Act,  as  to  all  the  details  to  be  included  in  the  book, 
are  clearly,  to  a  great  extent,  merely  directory. 

Supposing,  then,  the  book  to  be  admissible  in  evidence  to  show'a 
prlmd  facie  case,  then  arises  the  second  question,  do  the  facts 
conclusively  rebut  this  prima  facie  evidence?  We  think  they 
do  not. 

The  argument  was,  that  no  others  than  the  original  subscribers, 
or  those  to  whom  they  might  have  made  over  their  shares  since 
the  passing  of  the  Act  by  the  means  thereby  prescribed,  ought  to 
have  been  registered ;  whereas  many,  including  the  defendant,  were 
registered,  who  had,  before  the  Act,  made  purchases  of  their  shares 
from  the  original  subscribers,  receiving  scrip-certificates  from  them 
in  respect  of  their  purchases,  and  bringing  those  scrip-certificates 
to  the  secretary  as  vouchers  for  their  ownership.  The  transfers 
thus  made  were  said  to  be  altogether  illegal  (i),  according  to  the 
doctrine  laid  down  by  Lord  Tbntbrdbn  in  Josephs  v.  Pebrer  (2),  and 
to  the  cases  of  Duvergier  v.  Fellowes  (3)  and  Blnndell  v.  Winsor  (4). 
We  may  observe  that  that  doctrine  was  not  necessary  for  the 
decision  of  the  first-mentioned  case  when  before  the  Court,  nor  will 
it  be  necessary  for  us  now  to  investigate  its  soundness  on  general 
principles,  or  decide  on  the  extent  of  its  application,  if  it  shall  turn 
out  that  Parliament,  in  the  Act  for  forming  this  Company,  has,  in 
fact,  given  its  sanction  to  the  transfer  of  *shares  which  had 
actually  taken  place  at  that  time.  The  other  two  cases  fall 
extremely  short  of  Josephs  v.  Pebrer, 

In  this  case  the  evidence  proved  that  the  original  subscribers 
who  had  paid  their  deposits  obtained  the  bankers'  receipt  for  their 


(1)  See  note  (1),  p.  oOO,ante,—A,  C. 

(2)  3  B.  &  0.  639 ;  5  Dowl.  &  Ey. 
542  ;   1  Car.  &  P.  341,  507. 

(3)  5    Bing.    248;    2   Moo.    &  P. 


384  (affirmed  on  appeal  in  Ex.  Ch. 
and  H.  K,  34  E.  E.  578). 
(4)  42  E.  E.  242  (8  Sim.  601). 
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money;  that  those  persons  producing  their  receipts  at  the  office 
might  obtain  scrip-certificates  in  exchange  for  them ;  and  that  such 
certificates  were  commonly  sold  in  the  market  to  the  amoant  of 
many  thousands. 

While  this  course  of  dealing  notoriously  prevailed,  the  Companv 
obtained  their  Act,  with  its  recital  that  a  very  large  sum  had  been 
already  subscribed  for.  We  cannot  suppose  Parliament  to  have 
been  ignorant  of  the  manner  in  which  the  subscriptions  had  huen 
made,  and  the  transfer  of  shares  negotiated;  and  if  the  intentior: 
was  to  allow  none  to  be  proprietors  but  such  as  had  been  originallv 
subscribers,  it  could  not  have  failed  to  appear  distinctly.  Inskad 
of  this,  the  various  clauses  already  quoted  show  the  most  lai 
employment  of  all  the  phrases  by  which  property  in  the  under- 
taking could  be  described,  out  of  the  most  popular  vocabularr. 
These  expressions  are  not  designedly  varied  according  to  the  matter 
of  the  respective  clauses,  but  arbitrarily  and  indiscriminately  ub^rd 
as  all  bearing  the  same  import.  The  clause  149  fixes  liability  on 
those  who  have  subscribed,  or  who  shall  hereafter  subscribe.  Now 
it  is  clear  that  purchasers  of  shares  in  the  statutable  form  wert; 
intended  to  pay  the  calls;  but  it  is  equally  clear  that  sue), 
purchasers  do  not  subscribe  in  the  strict  sense  of  the  word.  The 
calls  are  to  be  made  on  proprietors;  the  proprietorship  is  to  be 
proved  by  production  of  the  book ;  and  the  book  is  to  contain  tht- 
names  of  all  who  are  and  who  shall  from  time  to  time  be  entitltrti 
to  shares. 

Taking  all  these  things  into  consideration,  the  Court  cannot 
doubt  that  all  are  made  liable  to  pay  calls,  who  ^having,  before 
the  passing  of  the  Act,  become  entitled  by  the  then  well-understcM>i 
method  of  transfer,  were  afterwards  registered  as  shareholders. 

There  is  no  principle  of  law  preventing  the  Company,  when  they 
came  to  make  up  the  register-book,  from  treating  the  then  holders 
of  scrip- certificates  applying  for  shares,  as  the  parties  really  con- 
tributing towards  the  600,000?.,  which  the  Company  were,  bj 
section  3,  authorised  to  raise.  It  was  the  manifest  intention  of  iL^ 
original  subscriber  that  the  holder  of  his  scrip- certificate  should  It- 
treated  as  his  assignee,  and  be  registered  accordingly  as  a  sliare- 
holder.  And  we  see  nothing  in  the  provisions  of  the  Act,  or  ii- 
any  general  principles  of  law,  to  prevent  this  intention  from  bein^ 
carried  into  effect. 

We  do  not,  therefore,  find  it  necessary  to  rely  on  the  suggestion 
— that  this  defendant  may  have  become  a  proprietor  by  bankruptcy. 
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or  other  legal  means,  before  the  making  up  of  the  books.  We 
decide  this  case  on  the  broad  ground — that  the  book  was,  for  the 
reasons  we  have  stated,  admissible  as  pjimd  facie  evidence  that 
the  defendant  was  a  shareholder;  and  that  such  prima  facie 
evidence  was  not  rebutted  by  showing  that  White,  and  not  the 
defendant,  was  the  original  subscriber  in  respect  of  the  shares 
in  question. 

Other  incidental  points  arising  in  the  course  of  the  argument 
were  observed  upon  and  disposed  of  by  the  Court. 

Judgment  for  the  plaintiffs. 
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SALTER  V.  WOOLLAMS  and  Another  (1). 

(2  Man.  &  G.  650—658 ;  S.  C.  3  Scott,  N.  B.  59;  10  L.  J.  C.  P.  145.) 

A.  sells  to  B.  a  rick  of  hay,  standing  on  land  in  the  occupation  of  C,  at 
an  entire  price,  undertaking  to  deliver  it  to  B.  before  a  certain  day,  upon 
request,  B.  engaging  to  take  it  away  on  or  before  that  day;  C.  having 
previously  acknowledged  the  hay  to  be  the  property  of  A.,  and  consented 
that  it  should  remain  on  the  premises  until  that  day  (2).  A.  gives  an 
order  to  C.  to  permit  B.  to  remove  the  hay,  which  C.  refuses  to  do : 

Held,  a  sufficient  delivery  of  the  hay,  as  between  A.  and  B. 

Assumpsit.    The  first  count  of  the  declaration  stated,  that,  on 
the  24th  of  July,  1889,  the  defendants  put  up  to  sale  by  auction 
two  ricks  of  hay,  in  two  lots,  subject  to  the  following  conditions, 
amongst  others,  that  is  to  say :  that  the  highest  bidder  should  be 
the  purchaser ;  that,  upon  the  close  of  the  bidding,  the  purchaser 
should  immediately  pay  down  a  certain  deposit,  in  default  whereof 
the  lot  or  lots  purchased  was  or  were  to  be  put  up  again,  imme- 
diately, and   sold ;   that  the  remainder  of  the  purchase  money 
should  be  paid  to  the  defendants,  at  &c.,  on  the  25th  of  July,  1839, 
and  that  the  lots  should  be  taken  away  at  the  expense  of  the 
purchaser  on  or  before  the  28th  of  September  then  next;   that 
upon  failure  of  complying  with  the  conditions,  the  deposit  should 
)>e  forfeited,  and  the  lots  resold,  the  deficiency  and  all  charges  to 
be  made  good  by  the  defaulter.     The  count  then  alleged  that  the 
]>laintiff  became  the  purchaser  of  the  rick  of  hay  comprised  in  the 
second  lot,  at  the  price  of  80Z. ;  and  that  afterwards,  to  wit,  on  &c., 
in  consideration  thereof,  and  also  in  consideration  that  the  plaintiff 
had,  at  the  request  of  the  defendants,  promised  them  to  perform 
and  fulfil  the  said  conditions  of  sale,  in  all  things  therein  contained 

n  )  See  Sale  of  Goods  Act,  s.  29  (1),      where  this  case  is  explained. — F.  P. 
3uid  3eDJainin  on  Sale,  4th  ed.  p.  683,  (2)   Vide  post ^  514. 
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Saltbe  on-  bis  part,  as  purchaser  of  the  said  second  lot,  to  be  performed 
WooLLAMs.  fi^nd  fulfilled,  they  the  defendants  promised  the  plaintiff  to  perform 
and  fulfil  all  things  in  the  said  conditions  contained  on  their  part^ 
as  sellers  of  the  said  second  lot,  to  be  performed  and  fulfilled,  and 
also  to  deliver  possession  to  the  plaintiff  of  the  said  last-mentioned 
rick  of  hay,  when  theplaintiff  should,  before  the  28th  of  September. 
[  *65i  ]  1889,  at  a  reasonable  time  in  that  behalf,  request  *them  bo  to  do : 
and  the  plaintiff  did  then  pay  to  the  defendants  the  said  sum  of  901. 
Averment :  that  although  the  plaintiff  did,  before  the  said  28th  of 
September,  1889,  to  wit,  on  the  2nd  of  August,  1839,  being  a 
reasonable  time  in  that  behalf,  request  of  the  defendants  to  deliver 
to  him  possession  of  the  said  rick  of  hay  so  purchased  by  the 
plaintiff  as  aforesaid,  and  that  the  plaintiff  was  then  ready  and 
willing  to  take  away  the  same  from  the  said  premises;  yet  the 
defendants,  not  regarding  their  said  promise,  did  not  nor  would, 
when  they  were  so  requested  as  aforesaid,  or  at  any  other  time, 
deliver  to  the  plaintiff  possession  of  the  last-mentioned  rick  of  hav, 
but  then  wholly  neglected  and  refused  so  to  do.  By  means  of 
which  premises  the  last-mentioned  rick  of  hay  has  not  yet  been 
delivered  to  the  plaintiff,  and  he  has  not  had  possession  of  the 
same ;  and  thereby  he  has  lost  and  been  deprived  of  all  the  profits 
and  advantages  he  otherwise  would  have  made  and  acquired  from 
the  last-mentioned  rick  of  hay,  if  the  same  had  been  delivered  to 
him  according  to  the  defendants'  said  promise.  The  declaration 
also  contained  a  count  for  money  had  and  received. 

Pleas:  first,  non  assumjisit;  secondly,  that  the  defendants  did 
deliver  to  the  plaintiff  possession  of  the  last-mentioned  rick  of  hay. 
Issue  on  both  pleas. 

At  the  trial,  before  Tindal,  Ch.  J.,  at  the  sittings  at  Westminster 
after  Easter  Term,  1840,  the  following  facts  appeared : 

A  distress  was  taken  on  behalf  of  J.  and  R.  Aldridge,  for  rent 
due  to  them  from  one  Henry  Jackson.  Part  of  the  property  dis- 
trained upon  consisted  of  growing  grass,  which  was  afterwards 
made  into  two  ricks  of  hay,  upon  the  premises,  under  the  11  Geo.  11. 
c.  19,  s.  8.  The  defendants,  as  auctioneers,  advertised  the  two 
ricks  of  hay  for  sale  by  auction  in  two  lots,  on  the  24th  of  July, 
1889,  the  hay  to  be  carried  away  by  the  purchaser  within  one 
[  •662  ]'  *week  from  the  day  of  sale.  On  the  morning  of  the  24th  of  July 
the  defendants  obtained  from  Jackson  the  following  memorandum : 

''I  consent  that  the  ricks  of  hay  now  on  the  premises  held  by 
me  of  John  and  Bobert  Aldridge,  Esqrs.,  shall  remain  until  the 
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28th  day  of  September  next ;  being  the  produce  of  the  crops  distrained       Saltbb 
for  rent  (i).  Woo*lam8. 

"  24th  July,  1889.  *'  H.  Jackson.'* 

The  memorandum  was  endorsed  on  the  conditions,  and  read  by 
the  auctioneer  at  the  commencement  of  the  sale.  One  of  the  ricks 
was  bought  by  one  Baker  (2).  The  second  rick  Was  knocked  down 
to  the  plaintiff  for  80/.,  which  he  immediately  paid. 

On  the  26th  of  July  the  defendants  sent  to  the  plaintiff  the 
following  note,  directed  to  H.  Jackson  : 

*'  Please  to  permit  the  bearer  to  remove  the  rick  of  hay,  lot  2.** 

In  the  following  week  the  plaintiff  went  to  the  premises  to 
remove  the  hay,  which  H.  Jackson  refused  to  allow  him  to  do. 
No  question  was  raised  as  to  the  non  assumpsit.  It  was  admitted 
that  the  issue  thereon  should  be  found  for  the  plaintiff,  as  far  as  it 
related  to  the  first  count  (3),  and  for  the  defendant,  as  to  the  second 
count.  Upon  the  issue  taken  on  the  second  plea,  the  defendants 
contended  that  the  verdict  should  be  entered  for  them,  ^insisting  [  *65S  ] 
that  such  a  delivery  had  been  made  as  the  nature  of  the  article 
admitted  of  (4).  The  Lord  Chief  Justice,  however,  directed  a 
verdict  to  be  found  for  the  plaintiff  upon  the  second  issue  also, 
reserving  leave  to  the  defendants  to  move  to  enter  a  verdict  upon 
that  issue,  or  to  enter  a  nonsuit. 


Bompas,  Serjt.  in  the  following  Term  obtained  a  rule  in  the 

(1)  Supposing  the  consent  of   the      de  Yente,  No.  1,  45,  48. 


tenant  to  the  removal  of  the  hay  to 
have  been  necessary  or  material,  it 
uiay  be  questionable  whether  this 
memorandum  (unless  shown  to  have 
been  given  with  reference  to  the 
altered  terms  of  the  intended  sale) 
amounts  to  a  permission  to  enter  and 
remove  the  hay.  The  words  in  italics 
may,  perhaps,  be  considered  as 
evidence, — which  the  plaintiff  had,  at 
the  sale,  agreed  to  accept, — of  the 
defendants*  right  to  sell.  But  for 
such  agreement  on  the  part  of  the 
plaintiff,  admissions  by  Jackson  re- 
specting the  di»ti*es8  would  not  have 
been  evidence  of  the  fact  as  between 
the  plaintiff  and  the  defendants. 

(2)  Videposty  520. 

(3)  Vide  Pothier,  Traits  du  Contrat 


(4)  The  civil  law  seems  to  require 
the  fictitious  delivery  of  a  bulky  article 
to  take  place  when  the  article  is  within 
sight.  See  Pothier,  Traite  du  Contrat 
de  Vente,  No.  313.  So  in  Dig.  lib.  41, 
tit.  2,  1.  1,  §21.  Si  jusserim  vendi- 
torem  procuratori  rem  titidere,  cum  ea 
in  prvtsndid  sit,  videii  mihi  traditam 
Priscus  ait ;  idemque  esse  si  nummos 
debitorem  j  usserim  alii  dare.  Non  est 
[cvrr.  esse]  euim  corpore  et  actu  [c^^rr. 
tactu]  necesse  apprehendere  posses- 
sionem, sed  etiam  (icu/i  s  et  affectu  argu- 
men  to  esse  eas  res,  quse  propter  magni- 
tudiuem  pendens  moveri  non  possuut, 
ut  columnas,  nam  pro  tiaditis  eas 
haberi,  si  in  re  prasetdi  consenserint. 
[Someerrora  in  the  citation  as  printed  in 
the  original  report  have  been  corrected.  1 
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Salter      alternative  accordingly.      He   referred   to  Oreavet  t.  Hepke  (i), 
WoolUms.     Tarling  v.  Baxter  {2). 

Talfourd,  Serjt.  (with  whom  was  Knouies)  now  showed  cause : 

The  facts  of  this  case  are  very  simple.  Before  the  anction  look 
place  it  was  suggested  that  the  hay  could  not  be  removed  within 
the  time  originally  proposed.  The  question  is,  whether  the  defen- 
dants did  not  engage  to  deliver  the  article  bought;  and,  if  so, 
whether  the  engagement  was  complied  with  by  merely  sending  a 
request  to  the  tenant  to  allow  the  hay  to  be  taken  away.  It  was 
not  shown  that  the  plaintiff  knew  that  the  hay  had  been  distrained 
upon  (3) ;  but  if  he  had  known  it,  that  would  not  have  affected 
his  right  to  have  the  article  delivered. 

(TiNDAL,  Ch.  J. :  It  is  more  like  the  case  of  a  wrongful  title  set 
up  by  a  third  party  subsequently  to  the  sale.  It  is  like  the  case 
of  property  being  wrongfully  taken  away  by  a  stranger. 

[  *654  ]  CoLTMAN,  J. :  *The  plaintiff  would  have  a  good  right  of  action 

against  Jackson.) 

The  plaintiff  had  no  means  of  knowing  whether  Jackson  was  the 
real  owner  of  the  hay  or  a  wrong-doer. 

(TiNDAL,  Ch.  J. :  In  the  conditions  of  sale  the  words  are,  "  To  be 
taken  away  by  the  purchaser.") 

It  is  submitted  that  the  defendants  could  not  have  maintained  an 
action  for  goods  sold  and  delivered. 

(Erskine,  J. :  They  might  have  sued  for  goods  bargained 
and  sold.) 

It  is  implied  in  all  contracts  of  sale  that  the  vendor  shall  furnish 
the  vendee  with  the  means  of  having  possession  of  the  things 
sold  (4).  In  this  case  a  special  condition  with  respect  to  the  delivery 
is  ingraftel  upon  the  ordinary  terms ;  and  the  vendors  were  to 
arm  themselves  with  authority  from  Jackson:  Smith  v.  Chance (s). 
The  cases  cited  on  moving  for  the  rule  merely  show  that  the 

(1)  20  R.  R.  381  (2  B.  &  Aid.  131).  (4)    Non       videtur      possessionem 

(2)  30  R.  R.  35d  (6  B.  &  C.  360 ;  9      adeptus  is,  qui  ita  nactus  est  ut  eam 
Dowl.  &  Ry.  272).  retinere  non    possit.     Dig.    lib.    41, 

(3)  The      memorandum     appears,      tit  2,  1.  22. 

however,  to  have  been  read  before  the  (5)  21  R.  R.  485  (2  B.  &  Aid.  753). 

sale,  eupra^  515. 
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property  in  the  hay  was  in  the  plaintiff ;  which  is  not  dibputed.       Saltes 
The  plaintiff  would  have  been  a  trespasser  if  he  had  entered  the    woollams. 
close :  Anthony  v.  Haneys  (i). 

BompaSf    Serjt.   (with  whom  was   Wliitehurst)  in   support  of 
the  rule : 

If  the  hay  had  been  ever  so  formally  delivered,  in  the  presence 
of  a  witness,  Jackson  might  have  interfered  to  prevent  the  removal. 
But  notwithstanding  any  such  interference,  the  property  in  the 
article  sold  would  pass  to  the  purchaser.  The  property  passed  by 
the  contract  of  sale,  inasmuch  as  nothing  remained  to  be  done,  as 
weighing,  &c.  to  make  the  contract  of  sale  complete, — nothing  to 
prevent  the  property  from  vesting  in  the  plaintiff.  The  defendants 
bad  not  engaged  to  do  any  thing  as  to  taking  the  hay  away ;  it 
remained  on  the  premises  at  the  risk  of  the  purchaser  (2),  and  as 
his  *property.  Neither  Jackson  in  this  case,  nor  the  warehouse-  [  *666  ] 
keeper  in  Greaves  v.  Hepke,  was  shown  to  have  any  interest  in  the 
property.  They  were  mere  wrong-doers,  the  possession  in  law 
passing  when  the  property  passes.  In  PhVlimare  v.  Ban-y  (3),  goods 
were  sold  to  be  paid  for  in  thirty  days,  and  if  not  then  removed  to 
be  liable  to  warehouse  rent;  and  it  was  held  that  the  property 
vested  in  the  purchaser  immediately  upon  the  sale,  and  remained 
at  his  risk  (4). 


TiNDAL,  Ch.  J. : 

I  think  this  case  may  be  disposed  of  without  going  into  all  the 
matters  which  have  been  discussed.  The  point  is,  whether  there 
has  been  a  delivery, — whether  such  a  delivery  as  is  contemplated 
by  the  declaration  has  actually  taken  place.  I  agree  that  an 
auctioneer  undertakes  to  deliver  the  possession  of  the  property  sold 
to  the  vendee,  or  to  give  to  the  vendee  the  means  of  obtaining 
possession.  Here,  the  defendants  got  from  Jackson  a  consent  that 
the  hay  might  remain  on  the  premises  till  the  28th  of  September. 


(1)  34  B.  B.  670  (8  Bing.  186;  1 
Moore  &  Scott,  300). 

(2)  Goods  sold  are  at  the  risk  of  the 
purchaser  before  delivery,  even  in 
those  systems  of  jurisprudence  in 
which  the  old  rule  prevails,  that  the 
property  in  goods  sold  is  not  in  the 
vendor  before  delivery.  **  Quum 
autem  venditio  et  emptio  contracta 
sit,  periculum   rei  venditse  statim  ad 


emptorem  pertinet,  tametsi  adhuc  ea 
res  emptori  tradita  non  sit.  Utique 
tamen  (venditor)  vindicationem  rei 
et  condictionem,  exhibere  debebit 
emptori ;  quia  san^,  qui  uondum  rem 
emptori  tradidit,  adhuc  ipse  dominus 
est"    Inst.  lib.  2,  tit.  24,  §  3. 

(3)  10  B.  B.  742  (1  Camp.  613). 

(4)  And    see  Elmore    v.   Stone,   10 
B.  B.  578  (1  Taunt.  458). 
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Saltbb      That  arrangement  was  afterwards  inserted  in  the  conditions  of  sale, 

mm 

WooLiiAHs.  ^T^^  thereby  became  part  of  such  conditions.  Upon  the  sale  the 
property  in  the  hay  passed  to  the  vendee,  and  it  any  accident  had 
occurred  the  loss  would  have  fallen  upon  him  (i).  On  the  delivery, 
the  property  would  vest  immediately  in  the  vendee,  by  the  Statute 
[  •666  ]  of  Frauds  (2).  Then,  what  would  be  the  delivery  *in  this  case?  All 
that  would  be  incumbent  on  the  auctioneers  to  do  would  be  to 
enable  the  plaintiff  to  receive  the  hay,  as  far  as  the  auctioneers 
had  authority  so  to  enable  him.  What  more  could  be  expected 
from  the  auctioneers  after  they  had  obtained  leave  for  the  hay  to 
remain  on  the  premises?  Jackson  had  attorned  to  the  sale.  I 
am  unable  to  see  why  trover  would  not  lie  against  Jackson, 
independently  of  the  circumstance  that  the  sale  took  place  under 
a  distress. 

BOSANQUET,  J. : 

The  hay  sold  to  the  plaintiff  was  not  a  thing  capable  of  an 
immediate  actual  delivery,  like  a  horse  or  a  book.  The  object  of 
the  contract  of  sale  was,  that  the  hay  should  thenceforth  become 
the  property  of  the  buyer.  The  vendors  engaged  to  make  such  a 
delivery  as  the  nature  of  the  article  admits  of.  Then,  has  such  a 
delivery  been  made  in  this  case  ?  The  hay  in  question  had  been, 
or  was  supposed  to  have  been,  distrained  upon  for  rent.  It  was 
found  that  it  would  inconvenience  the  party  who  might  become 
the  purchaser  at  the  auction,  should  he  be  bound  to  remove  the 
hay  at  the  early  period  originally  contemplated.  The  altered 
conditions  of  sale,  in  which  it  was  stated  that  the  hay  might,  by 
the  leave  obtained  from  Jackson,  remain  on  the  premises  till  the 
28th  of  September,  were  read  aloud  in  the  auction-room.  That 
amounted  to  an  agreement  by  Jackson,  that  the  hay  might  remain 
so  long  on  the  premises.  It  is  the  same  thing  as  if  the  auctioneers 
had  gone  to  the  premises,  and  had  there  pointed  out  the  hay,  and 
said  to  the  purchaser,  '*  I  deliver  that  hay  to  you,"  and  Jackson 
had  assented.  Instead  of  that  it  is  agreed  that  the  delivery  shall 
take  place  at  a  more  distant  period.  Afterwards  Jackson  refuses 
to  allow  the  hay  to  be  removed.  That  is  not  to  affect  the  defen- 
dants. If  Jackson's  agreement  to  the  proposal,  that  the  hay  should 
[  *rt57  ]       be  allowed  to  remain  on  the  premises,  amounted  *to  a  delivery  of 

(1)  Suj^rUf  oil,  note  (2).  goods  which  are  accepted  and  actuAily 

(2)  Sect.  17»  exempting  from  die-      received, 
allowance    contracts  for  the    sale  of 
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the  hay  to  the  parcbaser  (i),  could  the  subsequent  act  of  Jackson, 
in  preventing  the  removal  of  the  hay,  nullify  that  delivery?  I 
cannot  see  why  trover  might  not  be  brought  by  the  purchaser 
against  Jackson  upon  his  refusal  to  permit  the  removal  of  the  hay. 
I  think  the  plaintiff  has  established  the  promise  declared  on, 
80  as  to  entitle  him  to  a  verdict  upon  the  first  issue,  and  that  the 
defendants  have  proved  the  performance  of  that  promise  set  up  in 
their  second  plea. 

COLTMAN,  J. : 

It  would  have  been  quite  different  if  Jackson  had  not  been 
a  party  to  the  agreement.  As  he  was  so,  I  think  the  delivery 
sufficient. 

Erskine,  J. : 

I  am  of  the  same  opinion.  If,  by  the  averment  in  the  declara- 
tion— that  the  defendants  promised  to  deliver, — any  thing  more 
was  meant  than  that  the  defendants  engaged  to  give  to  the 
plaintiff  a  legal  title  to  remove  the  hay,  I  think  the  defendants 
would  be  entitled  to  a  verdict  on  the  first  plea,  which  denies  that 
they  promised  in  the  manner  alleged  in  the  declaration.  Jackson, 
by  consenting  that  the  hay  might  remain  till  the  28th  of  September, 
undertook  that  the  purchaser  should  have  the  j)ower  of  removing 
it  at  any  time  before  that  period.  The  contract  on  the  part  of  the 
defendants,  was  merely  that  they  would  give  to  the  purchaser  a 
full  legal  authority  to  remove  (2). 

(On  a  subsequent  day  the  same  learned  Judge  referred  to  the  case 
of  Wood  V.  Manley,  tried  before  himself  in  *  Somersetshire,  in  which 
his  Lordship's  ruling,  in  conformity  with  the  view  which  this 
Court  had  taken  of  the  principal  case,  was  upheld  by  the  Court  of 
Queen's  Bench  (3).) 

Rtde  absolute  to  enter  a  verdict  for  the  plaintiff,  on 
the  first,  and  for   tiie  defendants,  on  the  second 


Salt£r 
woollams. 


issue. 

(1)  The  declaration  states  a  promise 
to  make  delivery  upon  a  subsequent 
request ;  but  this  would  be  a  delivery 
contemporaneous  with  the  sale.  In 
the  view  of  the  case  here  taken,  it 
would  appear  that  the  verdict  upon 
the  first  issue  should  have  been  entered 
for  the  defendants,  and  upon,  the 
second,  for  the  plaintiff. 


(2)  The  civil  law  appears  to  superadd 
the  obligation  of  vindicating  the  un- 
delivered property,  notwithstanding 
that  it  is  at  the  risk  of  the  purchaser. 
Vide  Inst,  lib,  3,  tit.  24,  §  3;  Dig.  lib. 
47,  tit.  2,  1.  80. 

(3)  52  E.  R.  271  (11  Ad.  &  El.  34 ; 
3  P.  &  D.  d).  In  that  case,  the 
tenant,  afte    assenting  to  the  sale  of 


[  ♦658  ] 
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r. 

WOOLLAHS. 


On  the  next  day,  Manning,  Serjt.  (in  the  absence  of  TaJfourd, 

Serjt.)  prayed  that  a  nonsuit  should  be  entered  instead  of  a  verdict, 

the  terms  of  the  rule  being  in  the  alternative,  and  an  action  being 

pending  in  the  Court  of  Queen's  Bench  against  the  same  defendants 

at  the  suit  of  Baker,  the  purchaser  of  the  other  rick  of  hay  under 

similar  circumstances,  in  which  a  similar  rule  had  been  obtained. 

This  application  was  resisted  by  Bonipas,  Serjt.,  but  was  acceded 

to  by  the  Court. 

Ride  absolute  for  entering  a  nonsuit  (i). 


1841. 

April  20,  22, 
26. 

[674] 


The  LONDON  and  BKIGHTON  KAILWAY  COMPACT 

V.  G.  F.  FAIKCLOUGH. 

(2  Man.  &  G.  674—706 ;  S.  C.  3  Scott,  N.  B.  68 ;  10  L.  J.  C.  P.  133 ;   2  Bailw. 

Cas.  44.) 

By  their  Act  of  incorporation,  a  Bail  way  Company  are  required  to  caose 
the  names  of  the  several  corporations,  and  the  names  and  additions  of  th<* 
several  persons,  who  shall  be  or  become  entitled  to  shares  in  the  under- 
taking, with  the  numl)er  of  shares  they  are  respectively  entitled  to,  and  tlie 
amount  of  the  subscriptions  paid  thereon,  and  the  proper  number  by  which 
each  share  shall  be  distinguished,  to  be  entered  in  a  book  to  be  kept  by  the 
Company ;  and  after  such  entry  made,  to  cause  their  common  seal  to  be 
affixed  thereto.  They  are  further  required  to  enter  and  keep,  in  some  book 
to  be  provided  for  that  purpose,  a  true  account  of  the  names  of  the  seveml 
corporations,  and  of  the  names  and  places  of  abode  of  the  several  person^, 
who  shall  be  so  entitled.  The  Act  provides  that  in  order  to  prove  that  a 
defendant  is  proprietor  of  the  shares  in  respect  of  the  calls  upon  which  he 
is  sued,  the  production  of  the  books  in  which  the  Company  are  directed  to 
enter  and  keep  respectively  the  names  and  additions  of  the  several 
proprietors  of  shares  in  the  undertaking,  with  the  number  of  shares  thpy 
are  respectively  entitled  to,  and  an  accoiuit  of  the  names  of  the  several 
corporations,  and  of  the  names  and  places  of  abode  of  the  several  persons. 


hay  distraiued  upon,  locked  his  gates, 
and  brought  an  action  of  trespass 
against  a  purchaser  who  entered  and 
took  the  hay ;  and  the  Court  held  the 
licence  not  revocable.  The  verdict  in 
that  case  was,  not  (as  stated  in  the 
latter  report,)  for  the  plaintiff,  but  for 
the  defendant,  agreeably  to  the  direc- 
tion of  the  learned  Judge  (Ekskine, 
J.),  and  see  TlVft  v.  Paicrnosiery 
Palmer,  71  ;  Tat/fer  v.  Waters,  18 
B.  B.  499  (7  Taunt.  374) ;  HewUns  v. 
Hhippam,  31  B.  B.  7o7  (5  B.  &  C.  221,  7 
Dowl.  &  By.  783) ;  Bridges  v.  Blmichard, 
40  B.  B.  362  (1  Ad.  &  El,  536,  3  Nev. 
&  M.  691).  In  Weby,  Paternoattr^  and 
in  Tayler  v.  Watera,  there  was  a  con- 


sideration for  the  licence:  in  the 
former  case,  of  inconvenience,  or.  at 
least,  of  charge,  to  the  licensee, — the 
putting  of  the  hay  upon  the  land,— id 
the  latter,  of  benefit  to  the  promisor, 
— payment.  In  Hewlina  v.  Shippam. 
the  licence,  being  by  parol,  was  held 
void,  the  interest  created  being  free- 
hold. As  to  cases  in  which  a  lioen<Y 
should  be  pleaded  as  a  lease,  see  Tk^ 
Baron  of  Dudley  v.  The  Lord  of  Poif^'*, 
M.  5  Hen.  YII.  fo.  1,  pi.  1. 

(1)  Upon  the  authority  of  thi^ 
decision,  the  Court  of  Queen's  Bench 
pronounced  a  similar  judgment  in  the 
action  brought  by  Baker  in  respect  of 
the  other  rick,  attte,  old. 
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who  Bhall,  from  time  to  time,  be  entitled  to  shares  in  the  undertaking,  Thb 

shall  be  prima  facit  evidence  that  such  defendant  is  a  proprietor,  and  of  the  ^^"^^^^D 
number  and  amount  of  his  shares :  Held,  that  in  order  to  show  proprietor- 
ship under  the  last- mentioned  enactment,  it  is  incumbent  on  the  Company 
to  produce,  as  well  the  book  required  to  be  kept  by  the  first,  as  that 
required  to  be  kept  by  the  second,  of  the  above  clauses  ;  but  that  provided 
the  name  and  addition  of  the  defendant  are  properly  described,  it  will  be 
no  objection  to  the  sufficiency  of  the  evidence,  that  the  additions  of  other 
proprietors  are  omitted. 

Where  a  clause  in  an  Act  empowering  directors  of  a  Bailway  Company  to 
make  calls,  requires  twenty-one  days'  notice  to  be  given  of  every  call,  by 
advertisement,  and  directs  that  moneys  so  called  for,  shall  be  paid  to  such 
persons,  and  at  such  times  and  places,  as  in  such  notice  shall  be  appointed ; 
and  the  Act  directs  that  at  the  trial  of  any  action  for  a  call,  it  shall  only  be 
necessary  to  prove  that  the  defendant  was  a  proprietor  of  such  share  or 
shares  in  the  undertaking  as  such  action  is  brought  in  respect  of,  or  some 
one  such  share,  and  that  such  notice  was  given,  as  directed  by  the  Act,  of 
such  call  having  been  made,  without  proving  the  appointment  of  the 
directors,  or  any  other  matter ;  it  is  sufficient  to  state  the  place  and  the 
time  of  payment,  in  the  advertisement,  without  noticing  either  in  the 
resolution  for  making  the  call,  such  statement  being  made  with  the 
previous  or  subsequent  assent  of  the  directors;  which  assent  will  be 
presumed. 

A  Bailway  Act  makes  the  shares  transferable  by  deed,  and  directs  that 
on  every  sale,  the  deed  being  executed  by  the  seller  and  the  purchaser, 
shall  be  kept  by  the  Company,  or  by  the  secretary  or  clerk  of  the  Company, 
who  shall  enter,  in  some  book  to  be  kept  for  that  purpose,  a  memorial  of 
such  transfer  and  sale,  and  indorse  the  entry  of  such  memorial  on  the 
deed  of  sale  or  transfer ;  and  that  until  such  memorial  shall  have  been 
made  and  entered,  the  seller  shall  i*emain  liable  for  all  future  calls,  and  the 
purchaser  shall  have  no  part  or  share  in  the  profits :  Held,  that  in  order  to 
show  a  party  sued  for  calls,  to  be  a  proprietor  imder  such  a  deed  of 
transfer,  it  is  not  necessary  to  prove  that  a  memorial  of  the  transfer  has 
been  entered. 

The  deed  of  transfer  was  executed  by  A.  the  seller,  with  the  name  of  B. 
inserted  as  the  purchaser ;  before  any  execution  of  the  deed  by  B.,  it  was 
arranged  that  C.  instead  of  B.  should  be  the  purchaser;  whereupon  the 
name  of  B.  being  struck  out  and  that  of  C.  substituted,  A.  re-executed 
the  altered  deed :  Held,  that  the  deed  was  so  far  complete  as  between  A. 
and  B.  that  it  could  not  operate  as  a  conveyance  to  C.  without  a  new 
stamp.  Quoert,  whether  it  might  have  been  shown  that  B.'s  name  had 
been  inserted  by  mistake. 

A  Railway  Act  authorises  the  directors  to  sue  for  calls,  or  to  declare  the 
shares  belonging  to  any  jierson  or  corporation  refusing  or  neglecting  to 
|>ay,  to  bo  forfeited,  and  to  order  the  same  to  be  sold ;  provided  nevertheless, 
that  no  advantage  shall  be  taken  of  any  forfeiture  of  shares  until  notice  in 
writing  given,  nor  until  the  declaration  of  forfeiture  shall  have  been 
confirmed  at  a  general  or  special  general  meeting  of  the  Company ;  after 
which  requisites  have  been  complied  with,  the  Company  are  authorised  to 
*h;11  the  shares  so  forfeited.  It  was  admitted  (1),  that  a  declaration  of 
forfeiture  by  the  directors,  with  such  notice  in  writing,  is,  without  such 
confirmation,  no  defence  to  an  action  for  calls. 

A  Railway  Act  authorises  the  Company  of  proprietors  to  recover,  in  an 
action  of  debt,  what  shall  be  due  for  calls,  including  interest  on  such  calls. 

(1)   Infra,  533. 
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Tmk  It  was  admitted  (1),  that  interest  was  recoveiuble  (2)  under  a  cuunt  fur 

London  and  calls  (the  damages  laid  being  sufficient  to  cover  the  amount)  without  a 

rTiIwTy  ''''"°*  ''''*  interest. 

Company  ^  Railway  Act  requires  that  the  proceedings  of  all  meetings  shall  lie 

v.  entered  in  some  book,  and  signed  by  the  chairman  of  such  respectiT^ 

Faib-  meetings.     Signature  at  a  subsequent  meeting, — at  which  the  minata^  *d 

the  former  were  read  over  and  confirmed, — by  a  person  who  was  chairman 
at  both  meetings,  was  admitted  (3)  to  be  sufficient. 

Debt,  for  270!.,  the  amount  of  two  calls  of  dZ.  each  per  share, 
on  forty-five  shares,  of  which  the  defendant  was  alleged  to  be  the 
[  *675  J  proprietor.  The  declaration  *laid  the  damages  for  the  detention 
of  the  debt,  at  50{. 

Pleas :  first,  nunquam  indebitatus ;  secondly,  a  traverse  of  the 
proprietorship  of  the  shares,  or  of  any  of  them :  concluding  to  the 
country. 

At  the  trial,  before  Tindal,  Ch.  J.,  at  the  sittings  at  Guildhall, 
after  Hilary  Term,  1840,  the  plaintiffs,  in  order  to  prove  the 
affirmative  of  the  second  issue,  called  their  clerk,  who  produced  a 
book  which  he  stated  to  be  the  sealed  register  of  the  proprietors, 
[  *676  ]  which  the  witness  *said  was  the  book  kept  at  the  ofiSce  of  the 
Company  for  entering  the  names  and  additions  of  the  proprietors 
of  shares.  One  portion  of  the  book  was  stated  to  have  be«n 
written  three  weeks  before  the  first  general  meeting  of  the  pro- 
prietors in  January,  1888,  and  the  remainder,  three  weeks  before 
the  second  meeting  of  the  proprietors  in  July,  1888,  each  portion 
of  the  book  purporting  to  contain  the  names  of  all  the  shareholders 
at  the  time, — the  end  of  each  list  being  sealed  with  the  plainti£>* 
common  seal.  In  that  book  the  defendant  was  registered  as  the 
owner  of  105  shares.  It  was  contended,  on  the  part  of  the 
plaintiffs,  that  this  was  sufficient  proof  of  ownership  under  the 
140th,  the  142nd,  and  the  148th  sections  of  the  London  and 
Brighton  Railway  Act  (4).  By  the  first  of  those  sections  the 
Company  are  required,  at  their  first  or  some  subsequent  general 
meeting,  and  afterwards,  from  timeto  time,  to  cause  the  names  of  the 
several  cor{)orations,  and  the  names  and  additions  of  the  several 
persons,  who  shall  then  be,  or  who  shall  from  time  to  time  there- 
after become,  entitled  to  shares  in  the  said  undertaking,  with  tbf 
number  of  shares  which  they  are  respectively  entitled  to,  and  the 


(1)  Infra,  533. 

(2)  Quare,  as  a  etatutoiy  addition 
to  the  debt  demanded,  or  as  damages 
for  the  detention.     Vide  jtost,  529. 

(3)  Infra,  630. 


(4)  7  Will.  IV.  &  1  Vict.  c.  cxis, 
*  *  An  Act  for  making  a  railway  f r«>Ci 
the  London  and  Croydon  railway  t-^ 
Brighton,  with  branches  to  iShorebam. 
Newhaven,  and  Lewes." 
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amount  of  the  subBcriptions  paid  thereon,  and  also  the  proper 
number  by  which  every  share  shall  be  distinguished,  to  be  fairly 
and  distinctly  entered  in  a  book  to  be  kept  by  the  said  Company, 
and,  after  such  entry  made,  to  cause  their  common  seal  to  be 
affixed  thereto.  By  the  142nd  section  the  Company  are  required, 
in  some  proper  book  to  be  provided  by  the  Company  for  that 
purpose,  to  enter  and  keep  a  true  account  of  the  names  of  the 
several  corporations,  and  of  the  names  and  places  of  abode  of  the 
several  persons,  who  shall,  from  time  to  time,  be  entitled  to  ^shares 
in  the  undertaking.  The  148th  section  contains  a  provision  that  in 
any  action  to  be  brought  by^the  Company  against  any  proprietor  of 
any  share  in  the  undertaking  to  recover  any  money  due  and  payable 
to  the  Company  for  or  by  reason  of  any  call  made  by  virtue  of  the 
Act, — in  order  to  prove  that  the  defendant  was  a  proprietor  of  such 
share  or  shares  in  the  undertaking,  as  alleged,  the  production  of 
the  books  in  which  the  Company  are  directed  by  the  Act  to  enter 
and  keep  respectively  the  names  and  additions  of  the  several  pro- 
prietors of  shares  in  the  undertaking,  with  the  number  of  shares 
they  are  respectively  entitled  to,  and  an  account  of  the  names  of 
the  several  corporations,  and  of  the  names  and  places  of  abode  of 
the  several  persons,  who  shall,  from  time  to  time,  be  entitled  to 
shares  in  the  undertaking,  shall  be  prima  facie  evidence  that  such 
defendant  is  a  proprietor,  and  of  the  number  and  amount  of  his 
shares  therein. 

It  appearing  that,  although  the  name  and  addition  of  the 
defendant  were  correctly  stated  in  the  book  produced,  the  names  of 
many  other  proprietors  were  entered  without  additions,  it  was 
objected  that  this  book,  not  having  been  kept  in  the  manner 
required  by  the  statute,  was  not  receivable  in  evidence.  It  was  also 
objected  that,  as  the  148th  section  spoke  of  the  production  of  the 
books  directed  to  be  kept  as  {H'escribed  by  the  142nd  as  well  as  the 
148th  section,  it  was  incumbent  on  the  plaintiffs  to  produce  both 
books,  whereas  one  only  was  shown.  It  turned  out,  that  though 
the  defendant's  name  appeared  in  the  book  at  the  time  the  second 
call  was  made,  his  name  had  not  been  entered  at  the  time  the  first 
call  (8rd  May,  1838)  was  made.  To  supply  this  defect  the 
plaintiffs  proposed  to  revert  to  the  155th  section  of  their  Act, 
which  provides  "  that  it  shall  be  lawful  for  the  several  proprietors 
of  the  shares  of  the  said  undertaking,  and  their  respective 
executors  and  *  administrators  and  successors,  to  sell  and  dispose 
of  any  shares  to  which  they  shall  be  entitled  therein,  subject  to 
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[  ♦678  ] 
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the  rules  and  conditions  herein  mentioned,  and  the  form  of  con- 
veyance of  shares  shall  be  by  writing,  duly  stamped  (which 
form  (i)  is  then  given),  and  on  every  such  sale  the  deed  of 
conveyance,  being  executed  by  the  seller  and  purchaser,  shall  be 
kept  by  the  said  Company,  or  by  the  secretary  or  clerk  of  the  said 
Company,  who  shall  enter  in  some  book  to  be  kept  for  that 
purpose  a  memorial  of  such  transfer  and  sale,  and  indorse  the 
entry  of  such  memorial  on  the  said  deed  of  sale  or  transfer ;  and 
until  such  memorial  shall  have  been  made  and  entered  as  before 
directed,  the  seller  of  such  share  shall  remain  liable  for  all  futon; 
calls,  and  the  purchaser  shall  have  no  part  or  share  of  the  profits 
of  the  said  undertaking,  nor  any  interest  in  respect  of  such  shan; 
paid  to  him,  nor  any  vote  in  respect  thereof  as  a  proprietor  of  the 
said  undertaking."  The  plain tifis  put  in  a  deed  of  transfer  dated 
the  12th  of  February,  1888,  from  one  Flood  to  the  defendant.  It 
appeared,  however,  that  this  deed  had  been  at  first  prepared  as  a 
transfer  from  Flood  of  these  shares  to  one  Howell,  whose  name  was 
inserted  as  the  purchaser  and  transferee.  In  this  form  the  deed 
was  executed  by  Flood,  who  thereupon  received  the  purchase 
money  from  Ewart  and  Bell,  who  had  negotiated  the  purchase  as 
Howell's  brokers.  Instead  of  obtaining  the  execution  of  the  dee«l 
by  Howell,  Ewart  and  Bell  brought  back  the  deed  to  Flood,  when, 
by  the  direction  of  Ewart  and  Bell,  and  with  the  consent  of  Flood, 
the  name  of  Howell  was  struck  through  with  a  pen  (2),  and  that  of 
the  defendant  *was  substituted.  Flood  re-executed  the  deed,  pass- 
ing his  pen  over  his  own  name ;  whether  the  pen  was  dry  or  vet 
the  witness  was  unable  to  state.  The  deed  was  also  ezecnted  by 
the  defendant. 
Upon  this  state  of  facts  it  was  contended,  on  the  part  of  the 


(1)  Which  see  in  Ilvhhhwhite  v. 
M'Morine,  do  B.  B.  578  (6  M.  &  W. 
205,  fi.). 

(2)  *'  If  a  bond  be  delivered  to 
another  to  the  use  of  the  obligee,  and 
it  is  tendered  to  him  and  he  refuses  it, 
now  the  delivery  has  lost  its  force,  and 
the  obliges  can  never  after  agree  to  it ; 
and,  therefore,  the  obligor  may  say, 
that  it  is  not  his  deed  "  :  5  Co.  Bep. 
119b;  Wfi  cljtfia  It  a  cast* .  So ,  i  f  a  bond 
be  made  to  a  /tine  covert ^  and  the 
husband  disagrees  to  it,  the  obligor 
may  plead  non  eet  /actum  ;  for,  by  the 
refusal,  the  bond  lost  its  force,  and 


became  no  deed :  Ihid.  And  >«> 
Dotiney.  CvrmoaU,  P.  1  Hen.  VII.  fi».  IV 
pi.  2 ;  Butler  and  Baker  s  case,  3  Ol 
Bep.  25,  26  b ;  Taw  v.  Bury,  1  Andt?!^ 
4,  and  Dyer,  167 ;  Co.  Entr.  145. 

In  the  principal  case  it  va^i  ii"t 
shown  that  Howell  had  refused  :< 
accept  the  transfer.  A  mere  r^fuMl 
or  omission  on  the  part  of  Uowell  t.> 
reimburse  to  Ewart  and  Bell  th«>  suli 
they  bad  paid  on  his  account,  antl  1*^ 
his  authority,  to  Flood,  would  not,  ••f 
course,  have  the  effect  of  avoiding  tb 
deed,  and  revesting  the  Kharc«»  in 
Flood.      Vide  supra,  521. 
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defendant,  that  the  deed  was  complete  as  a  transfer  from  Flood  to 
Howell,  and  that  the  same  instrument  could  not,  at  least  without 
a  fresh  stamp,  be  re-executed  so  as  to  pass  an  interest  in  the  same 
shares  from  Flood  to  a  new  and  independent  purchaser. 

The  plaintiffs  also  put  in  a  deed  of  transfer  of  other  shares  to  the 
defendant  from  one  Buckmgham  ;  to  which  deed  no  objection  was 

taken. 

Both  deeds  were  left  at  the  Company's  office  for  the  purpose  of  a 
memorial  being  entered,  as  directed  by  sect.  155,  and  an  mdorse- 
ment  of  the  entry  of  such  memorial  appeared  upon  each  deed 
as  follows: 

"  A  memorial  of  the  within  transfer  was  entered,  pursuant  to  the 
Act  of  Parliament  incorporating  the  Company,  on  the  12th  day  of 
March,  1838,  in  a  book  kept  by  the  said  Company  for  that  purpose, 
intituled  *  A  memorial  or  register  of  transfers.' 

"  Witness  my  hand,  T.  Wood, 

"  Entered."  "  Secretary  to  the  Company." 

The    book    in    which    the    memorials   were   entered    was   not 

produced. 

It  was  contended,  on  the  part  of  the  plaintiffs,  that  by  the 
memorial  both  deeds  were  made  effectual,  notwithstanding  the 
objection  to  the  transfer  from  Flood.  For  the  defendant  it  was 
urged,  that  by  reason  of  the  non-production  of  the  book  in  which 
the  memorials  were  entered,  the  proof  as  to  both  of  the  transfers 

was  incomplete. 

In  support  of  the  affirmative  of  the  first  issue,  the  plaintiffs  put 
in  their  minute-book,  in  which  were  two  resolutions  of  the  directors, 
each  for  a  call  of  3i.  per  share,  the  one,  made  on  the  3rd  of  May, 
the  latter,  on  the  23rd  of  August,  1838.  The  course  pursued  with 
resjyeci  to  entering  the  proceedings  at  these  meetings  was,  to  take 
rouf^h  minutes  as  the  business  of  the  meeting  proceeded,  and  to 
transcribe  these  minutes,  at  some  time  after  the  meeting,  into  the 
Company's  minute-book.  The  minutes  so  entered  were  read  over 
at  the  next  meeting,  after  which  they  were  confirmed  by  such 
meeting,  and  signed  by  the  chairman,  who  had  also  presided  at 
the  previous  meeting  (i). 
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fl)  In  general,  the  minutes  of  a 
former  meeting  are  signed  by  the 
chairman  of  the  meeting  by  which 
luinutes  of  the    former  meeting  are 


confirmed,  the  signature  of  the  chair- 
man being  the  expression  of  the  assent 
of  the  confirming  parties  through  the 
chairman  as  their  agent. 
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The  resolutions  were  as  follows : 

"  Srd  of  May,  18S8. 

**  Resolved, — that  a  call  of  8/.  per  share  be  made,  and  that  notice 
be  given,  according  to  the  Act  of  Parliament,  after  the  lapse  of  a 
week  from  the  date  of  insertion  of  the  contracts  now  read." 

"  28rd  of  August,  1838. 

'^  Resolved, — that  a  call  of  8{.  per  share  be  immediately  made, 
payable  on  the  17th  day  of  October  next." 

It  was  objected,  on  the  part  of  the  defendant,  that  both  these 
resolutions  were  bad,  ex  facie ,  the  latter  resolution  being  silent 
as  to  the  place  of  payment,  and  the  former,  specifying  neither  time 
nor  place. 

By  the  146th  section  the  directors  are  to  have  power  to  make 
such  calls  of  money  from  the  subscribers  to,  and  proprietors  of 
shares  in,  the  said  undertaking,  to  defray  the  expenses  of,  and 
carry  on  the  same,  as  they,  from  time  to  time,  shall  find  necessary, 
so  that  the  aggregate  amount  of  calls  made,  or  principal  money 
paid,  for  or  in  respect  of  any  such  shares,  shall  not  amount  to  more 
than  502.  on  any  share  of  that  amount,  and  so  that  no  such  call 
shall  exceed  101,  upon  each  such  share  which  any  person  or 
corporation  shall  be  possessed  of,  or  entitled  unto,  in  the  said 
undertaking  ;  and  that  the  total  amount  of  such  calls,  in  any  one 
year,  shall  not  exceed  25{.  upon  each  such  share,  and  so,  in  pro- 
portion, for  all  shares  of  less  amount,  and  so  that  an  interval 
of  three  calendar  months,  at  the  least,  shall  always  elapse  betwei^ 
the  day  appointed  for  payment  of  one  call  and  the  day  appointed 
for  payment  of  the  next  succeeding  call ;  and  that  twenty-one  days' 
notice,  at  the  least,  shall  be  given  of  every  such  call,  by  advertise- 
ment, inserted  in  one  or  more  London  newspaper  or  newspapers 
and  in  one  or  more  Brighton  newspaper  or  newspapers ;  and  that 
all  moneys,  so  called  for,  shall  be  paid  to  such  persons,  and  in 
such  manner,  as  in  such  notice  shall  be  appointed,  and  the  respec- 
tive owners  of  shares  in  the  said  undertaking  shall  pay  their 
rateable  proportion  of  the  moneys  to  be  called  for  as  aforesaid,  to 
such  persons,  and  at  such  times  and  places,  as  shall  be  appointed 
as  aforesaid ;  and  that  if  any  owner  of  any  such  share  shall  not  ro 
pay  such  his  rateable  proportion,  then  and  in  such  case,  and  as 
often  as  the  same  shall  happen,  such  owner  shall  pay  intend 
for  the  same  after  the  rate  of  5  per  cent,  per  annum,  from  the  day 
appointed  '''for  the  payment  thereof  up  to  the  time  when  the  samt 
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shall  be  actually  paid ;  and  that  if  any  owner  of  any  such  share 
shall  neglect  or  refuse  so  to  pay  such  his  rateable  proportion, 
together  with  the  interest,  if  any,  which  shall  accrue  for  the  same, 
then,  or  at  any  time  thereafter,  it  shall  be  lawful  for  the  said 
Company  to  sue  for  and  recover  the  same  in  any  of  her  Majesty's 
courts  of  record,  by  action  of  debt,  or  on  the  case,  or  by  bill,  suit, 
or  information,  or  the  said  directors  may,  and  they  are  thereby 
authorised  to,  declare  the  shares  belonging  to  any  person  or 
corporation  so  refusing  or  neglecting  to  pay  any  such  calls,  together 
with  interest,  in  manner  last  aforesaid,  to  be  forfeited,  and  to  order 
the  same  to  be  sold,  subject  to  the  provisions  of  this  Act ;  provided 
nevertheless  that  no  advantage  shall  be  taken  of  any  forfeiture 
of  any  share  in  the  said  undertaking  until  notice  in  writing,  under 
the  hand  of  two  directors,  or  the  secretary  or  clerk  of  the  said 
Company,  of  such  share  having  been  declared  by  the  directors 
forfeited,  shall  have  been  given,  or  sent  by  the  post,  unto,  or 
delivered  to  some  inmate  of  the  last  or  usual  known  place  of  abode 
of  the  owner  of  such  share,  or  in  the  case  of  a  corporation,  of  the 
clerk  of  such  corporation,  nor  until  the  declaration  of  forfeiture 
of  the  said  directors  shall  have  been  confirmed,  either  at  a  general 
or  special  general  meeting  of  the  said  Company,  held  after  the 
expiration  of  three  calendar  months,  at  the  least,  from  the  day  on 
which  such  notice  of  forfeiture  shall  have  been  given  as  aforesaid ; 
and  that  after  such  declaration  of  forfeiture  shall  have  been  con- 
firmed by  such  general  meeting,  &c.,  the  said  Company,  by  an 
order  to  be  made  at  the  same  or  any  subsequent  general  meeting, 
or  special  general  meeting,  shall  have  power  to  order  the  said 
directors  to  dispose  of  the  shares  so  forfeited,  or  any  of  them, 
in  manner  by  this  Act  directed ;  and  the  said  directors  may,  in 
that  case,  sell  and  dispose  of  such  ^shares  at  a  public  auction  or 
by  private  contract,  and  together  or  in  lots,  or  in  such  other 
manner,  and  for  such  price,  as  they  may  think  fit;  and  that  a 
declaration,  pursuant  to  the  5  &  6  Will.  IV.  c.  62,  made  by  some 
credible  person,  not  interested,  before  any  justice  of  the  peace,  or 
before  any  Master,  or  Master  Extraordinary,  in  the  High  Court 
of  Chancery,  stating  that  such  call  had  been  made  by  the  said 
directors,  and  that  such  notice  had  been  given,  and  that  such 
default  in  payment  had  been  made  in  respect  of  the  share  so  sold 
and  that  the  same  share  had  been  declared  to  be  forfeited  and 
that  such  declaration  had  been  confirmed  in  manner  hereinbefore 
mentioned,  shall  be  suflScient  evidence  of  the  facts  therein  stated  • 
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and  the  purchaser  of  such  share  shall  not  be  bound  to  see  to  the 
application  of  his  purchase  money,  nor  shall  his  title  to  such  share 
be  affected  by  any  irregularity  of  proceeding  in  reference  to  such 
sale ;  but  such  declaration,  and  the  receipt  of  the  treasurer,  or  aiiv 
two  directors  of  the  said  Company,  for  the  price  of  such  share,  shall 
be  sufficient  evidence  of  title  thereto  for  all  purposes  whatsoever. 

By  the  148th  section  it  is  enacted,  that  in  any  action  to  be 
brought  by  the  said  Company  against  any  proprietor  of  any  share 
in  the  said  undertaking,  to  recover  any  money  due  and  payable 
to  the  said  Company  for  or  by  reason  of  any  call  made  by  virtue 
of  this  Act,  it  shall  be  sufficient  for  the  said  Company  to  declare 
and  allege,  that  the  defendant,  being  a  proprietor  of  a  share  or  so 
many  shares  (as  the  case  may  be)  in  the  said  undertaking,  is 
indebted  to  the  said  Company  in  such  sum  of  money  as  the  call 
or  calls  in  arrear  shall  amount  to,  for  a  call,  or  so  many  calls, 
of  such  sum  or  sums  of  money  upon  a  share,  or  so  many  shares, 
belonging  to  the  said  defendant ;  whereby  an  action  hath  accrued 
to  the  said  Company  by  virtue  of  this  Act ;  without  setting  forth 
the  special  matter ;  and  on  the  trial  of  such  action  it  *shall  only 
be  necessary  to  prove  that  the  defendant,  at  the  time  of  making 
such  respective  calls,  was  a  proprietor  of  such  share  or  shares 
in  the  said  undertaking,  as  such  action  is  brought  in  respect  of, 
or  some  one  such  share,  and  that  such  notice  was  given,  as  is 
directed  by  this  Act,  of  such  call  or  calls  having  been  made,  with- 
out proving  the  appointment  of  the  directors  who  made  such  call 
or  calls,  or  any  other  matter  whatsoever ;  and  the  said  Company 
shall  thereupon  be  entitled  to  recover  what  shall  appear  due, 
including  interest,  computed  as  aforesaid,  on  such  call  or  calls, 
unless  it  shall  appear  that  the  principal  moneys  previously  jmlH 
on  any  such  share,  together  with  such  call,  exceeded  the  sum 
of  501.  on  each  share  of  that  amount,  or  that  any  such  call  exceeded 
10/.  for  each  such  share,  and  so,  in  proportion,  for  any  less  share, 
or  was  made  payable  before  the  expiration  of  three  calendar  months 
from  the  day  appointed  for  payment  of  the  last  preceding  call, 
or  that  calls,  amounting  to  more  than  251.  in  the  whole  had  been 
made  in  some  one  year  on  a  share  of  50/.,  and  so,  in  proportion, 
for  a  share  of  less  amount. 

By  the  187th  section  it  is  required,  that  the  orders  and  pro- 
ceedings of  all  meetings,  as  well  general  as  special,  of  the  said 
Company,  and  of  the  said  directors,  and  also  of  the  said  committees, 
be  entered  in  some  book  or  books  to  be  provided  and  kept  for  that 
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purpose,  and  be  signed  by  the  chairman  of  such  respective  meetings ; 
and  such  orders  and  proceedings,  when  so  entered  and  signed,  are 
to  be  deemed  original  orders  and  proceedings,  and  allowed  to  he 
read  in  evidence  in  all  Courts,  and  before  all  Judges,  justices,  and 
others,  and  that,  without  proof  of  such  respective  meetings  having 
been  duly  convened,  or  of  the  persons  making  or  entering  such 
orders  or  proceedings,  being  proprietors,  or  being  directors,  or 
members  of  the  committee. 

The  Lord  Chief  Justice  overruled  the  several  foregoing  objec- 
tions, in  point  of  form,  reserving  to  the  defendant  *leave  to  apply 
to  the  Court  upon  the  several  points  above  mentioned,  as  also 
upon  an  objection  that  interest  was  not  recoverable  under  the 
declaration,  in  which  there  was  no  count  for  interest. 

The  defendant  then  entered  upon  his  case,  and  produced  a  notice 
of  forfeiture,  in  a  letter  from  the  secretary,  bearing  date  the  6th 
December,  18S8,  pursuant  to  a  resolution  of  the  directors  declaring 
the  defendant's  shares  to  be  forfeited. 

The  plaintiflfe,  in  reply  to  this  evidence,  put  in  the  minute-book 
of  the  proceedings  at  a  subsequent  general  meeting  of  the  Company, 
at  which  it  was  resolved — that  the  forfeiture  of  the  shares  should 
not  be  confirmed  at  that  meeting,  but  that  the  directors  should  be 
instructed  to  take  the  necessary  steps  to  enforce  the  payment  of  the 
second  and  third  calls  (the  two  calls  in  respect  of  which  the  action 
was  brought),  and  also  of  the  fourth  and  fifth  calls,  against  any  of 
the  defaulters,  as  they  should  see  fit.  To  this  piece  of  evidence  it 
was  objected  that  these  resolutions  were  not  properly  signed, — the 
signature  of  the  chairman  being  insuflScient,  on  the  ground  that  such 
signature  had  not  been  affixed  at  the  time  the  resolution  was  come  to. 

A  verdict  was  returned  for  the  plaintiffs  for  290/.  15«.  7d.  in 
one  entire  sum,  the  calls  being  270/.,  and  the  interest  thereon 
2(M.  15«.  Id.  (1),  leave  being  reserved  to  the  defendant  to  move  to 
enter  the  amount  of  a  nonsuit,  or  to  reduce  the  verdict  by  the  calls, 
&e.  on  Flood's  shares. 


The 

London  and 

Bbiohton 

Railway 

Company 

«. 

Faib 

CLOUOH. 


[  ^685  ] 


Bompas,  Serjt.  in  the  following  Easter  Term,  obtained  a  rule 
calling  upon  the  plaintiffs  to  show  cause,  why  a  nonsuit  should  not 
be  entered,  or  why  the  verdict  should  not  be  reduced,  or  a  new 
trial  had. 

The  application  was  made  upon  eight  distinct  grounds,  which 
fully  appear  in  the  course  of  the  argument. 

(1)  Vide  supra,  622. 
R.B. — ^VOL.  LVm.  #1  J 
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KeUy  (with  whom  was  Swann),  now  showed  caase: 

1.  The  first  of  the  numerous  objections  upon  which  this  rule  was 
obtained  is,  that  the  minute-book  was  not  admissible  in  evidence, 
because  the  signature  of  the  chairman  was  not  affixed  at  the 
meeting  at  which  the  resolutions  were  passed. 

{Bompas,  Serjt. :  I  admit  that  this  objection  is  disposed  of  by 
the  decision  in  The  Southampton  Dock  Company  v.  Richards  (l).) 

2.  The  second  objection  is,  that  the  time  at  which  the  calls  were 

to  be  paid  is  not  stated  in  the  resolution ;  and  further,  that  the  place 

of  payment  is  also  omitted.     The  answer  to  this  objection  is,  that 

the  Act  does  not  require  the  directors  to  appoint  either  time  or 

place  of  payment  in  the  resolution.     It  is  sufficient  if  they  appear 

in  the  notice.     This  depends  upon   the  language  of  the   146th 

section  (2),  which  shows  indeed  that  the  time  must  be  determined, 

but  no  where  requires  that  the  time  shall  be  embodied  in   the 

resolution.    It  may  very  well  be  that  it  will  appear  to  be  necessary 

that  a  call  be  made,  and  that  a  resolution  shall  be  entered  into  to  that 

effect,  but  the  time  at  which  the  payment  is  to  be  made  may  be  left 

for  after  consideration.     There  is  nothing  in  the  Act  to  prevent  the 

directors  from  deciding  upon  the  making  of  a  call,  on  one  day,  and 

fixing  the  time  of  payment,  on  another.     It  is  in  the  notice,  and  not 

in  the  resolution,  that  the  time  at  which  the  calls  are  to  be  paid  is 

required  to  appear.     The  words  ''such  time  and  place  as  shall  be 

appointed  as  aforesaid"  refer  to  the  appointment  in  the  notice, 

which  is  mentioned  immediately  before,  and  not  to  the  terms  of 

the  resolution.     In  the   148th  section,  which  prescribes  what  it 

shall  be  necessary  to  prove  in  actions  for  calls,  no  mention  is  made 

of  the  resolution  under  *which  the  calls  are  made.    The  necessity 

for  such  proof  is  directly  excluded  by  the  very  terms  of  the  148th 

section,  which  declares  *^  that  it  shall  only  be  necessary  to  prove 

that  the  defendant  at  the  time  of  making  such  respective  calls  was 

a  proprietor  of  such  share  or  shares  in  the  said  undertaking,  as  such 

action  is  brought  in  respect  of,  or  some  one  such  share,  and  that 

such  notice  was  given,  as  is  directed  by  the  Act,  of  such  call  or  calls 

having  been  made,  without  proving  the  appointment  of  the  directors 

who  made  such  call  or  calls,  or  any  other  matter  whatsoever."    The 

case  of  The  Great  North  of  England  Railway  Company  v.  Biddulphy 

(1)  56  R.  R.  436  (1  Man.  &  G.  448  ;  (2)  Supra,  626. 

1  Scott,  N.  R.  219). 
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decided  in  the  Exchequer  in  November  last  (i),  is  directly  in  point. 
The  111th  section  of  that  Company's  Act  (2)  corresponds  precisely 
with  the  146th  section  of  the  London  and  Brighton  Kailway  Act. 
In  that  case  the  resolution  stated  the  time  at  which  the  call  was  to 
be  paid,  without  designating  the  place  at  which,  or  the  person  to 
whom,  the  payment  was  to  be  made;  but  the  notice  of  the  call, 
duly  advertised,  specified  the  time  and  place  of  payment,  and  the 
person  to  whom  the  payment  was  to  be  made.  The  Court  held, 
that  the  publication  of  the  notice  must  be  assumed  to  be  the  act  of 
the  directors,  and  also  that  the  call  was  properly  made. 

{Bompas,  Serjt. :  No  point  will  be  raised  as  to  the  omission  of 
the  place  of  payment,  in  the  resolution.) 

3.  The  next  objection  is,  that  the  register-book  was  inadmissible 
in  evidence.  That  book,  it  is  true,  was  made  up  after  the  first  call 
had  been  made.  This  defect  was  supplied  by  showing  the  time  of 
the  actual  transfer  of  the  shares  to  the  defendant;  otherwise  it 
would  appear  to  have  been  a  good  objection.  The  objection  does 
not,  however,  apply  to  the  second  call,  which  was  made  after  *the 
time  at  which  the  defendant's  name  appears  in  the  book  as  a 
proprietor.  At  the  time  of  the  second  call  the  defendant's  name 
had  been  entered  in  the  book.  As  far  as  relates  to  that  call  the 
objection  is,  that  the  book  was  not  kept  in  the  precise  form  pre- 
scribed by  the  Act,  the  additions  of  several  purchasers,  though  not 
that  of  the  defendant,  being  omitted  in  the  book.  The  answer  is^ 
that  this  enactment  is  merely  directory.  Non-observance,  there- 
fore, of  the  forms  prescribed  by  the  statute  does  not  affect  the 
admissibility  of  the  book  in  evidence :  The  Southampton  Dock 
Company^.  Richards  (8). 

4.  The  next  objection  is,  the  non-production  of  the  book  in  which 
the  Company  are  required,  by  the  142nd  section,  ^'  to  enter  and 
keep  a  true  account  of  the  names  of  the  several  corporations,  and 
of  the  names  and  places  of  abode  of  the  several  persons,  who  shall, 
from  time  to  time,  be  entitled  to  shares  in  the  undertaking." 
The  answer  to  this  objection  is  a  very  short  one, — the  book  was 
produced.  (This  was  distinctly  denied  by  Bompasy  Serjt. ;  and  the 
Lord  Chief  Justice  not  finding  the  fact  in  his  notes,  the  Court 
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(1)  56  R.  K.  699  (7  M.  &  W.  243). 

(2)  6  &  7  WiU.  IV.  cap.  cv. 

(3)  56  B.  R.  436  (I  Mao.  &  G.  448; 
1  Scott,  N.  R.  219;  8.  P.  The  Lotidou 


Grand  Junction  Railway  Company  v. 
Freeman,  ante,  p.  487  (2  Scott,  N.  R. 
705). 
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directed  the  circumstances  relating  to  the  production  or  non-pro- 
duction of  this  book  at  the  trial,  to  be  stated  upon  affidavit  (i).) 
.  5.  The  next  objection  is  that  the  transfers  were  not  memorialised, 
it  not  being  shown  that  a  memorial  of  the  transfer  had  been  entered 
in  some  book,  as  required  by  the  155th  section.  But  the  onu9  lay 
on  the  defendant.  The  transfer — which  the  plaintiffs  proved — 
threw  upon  the  defendant  the  burthen  of  causing  the  transfer  to 
be  memorialised. 


(TiNDAL,  Gh.  J.:  You  are  bringing  an  action  against  the 
defendant  as  a  purchaser.  It  lies,  therefore,  upon  yon  to  show 
that  the  transfer  was  complete. 

[  *689  ]  GoLTMAN,  J. :  The  seller  is  a  "^person  interested  in  the  memorial.) 

A  certificate  of  the  memorial  is  indorsed  upon  the  deed  of  transfer. 
This  is  an  act  done  by  an  officer  of  the  Gompany,  in  the  performance 
of  a  duty  imposed  upon  him  by  this  section  :  Kinnersleyv.  Orpe  (2), 
Doe  d.  Griffin  v.  Mason  (3),  Doe  d.  Lewis  v.  Bingham  (4). 

6.  The  next  objection,  which  goes  to  part  of  the  demand  only,  is, 
that  the  transfer  from  Flood  to  the  defendant  was  inadmissible  for 
want  of  a  second  stamp.  This  is  not  a  conveyance  at  common  law, 
but  under  the  provisions  of  a  statute  which  requires  the  execution 
of  the  purchaser.  Until  that  execution  had  been  obtained,  the 
matter  remained  in  fieri, 

(TiNDAL,  Gh.  J. :  Suppose  the  case  of  indentures  of  lease  and 
release,  executed  by  the  seller.) 


There,  the  estate  passes  without  execution  of  the  deeds  on  the  part 
of  the  purchaser  (5).  Here,  nothing  is  taken  out  of  the  transferor 
until  acceptance  of  the  transfer  by  the  transferee ;  and  if  the  trans- 
feror had  alone  executed  the  deed,  the  estate  would  have  remained 


(1)  VidtposiybA^, 

(2)  1  Doug.  56.  And  see  2  Bac. 
Abr.  (5th  and  6th  ed.)  35;  Rtx  v. 
JI(tj)2»er,  18  R.  B.  641  (3  Price,  495); 
Jiowf  V.  Breiitmi,  32  B.  B.  524  (3  Man. 
&  Bj'.  218,  220,  223);  Doe  d.  Williams 
V.  Lloyd,  1  Man.  &  G.  671,  &c. ;  1 
Scott,  N.  B.  505. 

(3)  3  Camp.  7. 

(4)  23  E.  E,  438  (4  B.  &  Aid.  672). 


(5)  The  release  usually  contains  a 
recital  (under  the  seal  of  the  releasor). 
that  the  bargaineo-relessee  is  in  actual 
possession,  bj  virtue  of  the  indenting 
of  bargain  and  sale,  and  of  the  Statute 
of  Uses,  which  he  could  not  be,  if  the 
bargain  and  sale  remained  t  m  firri,  A^ 
to  the  disclaimer  of  a  une,  ride  jjctt, 
534,  note  (2), 
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in  him  :  Jones  v.  Jones  (i),  Murray  v.  Earl  of  Stair  (2),  Matson  v. 
Booth  (3),  Spiver  v.  Burgess  (4). 

7.  The  next  objection, — that  the  defendant  had  ceased  to  be  a 
shareholder,  his  shares  having  been  declared  to  be  forfeited, — is 
answered  by  the  case  of  The  Edinburgh,  Leith  and  Newhaven  Railway 
Catnpany  v.  Hibbleivhite  (6), 

{Bompas,  Serjt.  admitted  that  afterthatdecision,  itcouldnot  be 
successfally  contended  that  the  forfeiture,  not  confirmed  at  a  meeting 
of  the  Company,  would  exempt  the  party  from  liability  (6).) 

8.  The  last  objection  goes  to  the  right  to  recover  interest  upon 

this  declaration. 

» 

(BompaSf  Serjt. :  I  admit  that  the  Court  has  disposed  of  that 
question  by  their  decision  in  The  Southampton  Dock  Company  v. 
Richards  (7).) 

Branuvell  (for  Swann)  on  the  same  side : 

With  respect  to  the  objection  that  the  deed  was  re-executed 
without  a  fresh  stamp,  it  may  be  admitted  that  if  the  first  stamp 
was  occupied,  a  second  stamp  was  necessary.  But  it  never  was 
occupied ;  for,  according  to  the  argument  addressed  to  the  Court 
when  the  rule  was  obtained,  no  one  ever  was,  or  could  be,  entitled 
to  the  shares  under  the  first  execution  of  the  deed.  *  *  The 
subject  of  the  vesting  and  disclaiming  of  estates  is  discussed  at 
length  in  4  Man.  &  Ry.  189,  in  a  note  to  Small  v.  Marwood  (8).  In 
Sheppard's  Touchstone,  285,  there  cited  (9),  it  is  said  that  feoflfments, 
gifts,  grants,  and  leases  may  be  avoided  by  the  disagreement  of  the 
party  to  whom  they  are  made ;  and  if  it  be  a  lease  for  years  that  is 
made,  he  may  waive  and  avoid  that  by  word  of  mouth  in  the 
country,  as  well  as  a  gift  of  ♦goods  (lo),  or  an  obligation  delivered  to 

(1)  3Tyr.890;lCr.  &M.  721.  (8)  And  8ee  Co.  Litt.  113  a    114b 

^'-^l  l^  ?•  ?1  J?^^  (^  ^-  *  ^-  ^^'  ^      245  a,  258  a ;  3  Tho.  Co.  Litt.'l8,  57,' 


Dowl.  &  Ey.  278). 

(3)  5  M.  &  S.  223. 

(4)  4  Tyr.  598;  1  Cr.  M.  &  E.  129. 

(5)  6  M.  &  W.  707. 

(6)  Now  under  sect.  29  of  the  Comp. 
CI.  Cons.  Act,  1845y  a  declaration  of 
forfeiture  is  no  answer  to  an  action  for 
calls  (Or fat  Northern  Baihvay  Co,  v. 
Kennedy  (1849)  4  Ex.  417,  19  L.  J.  Ex. 
11).— A.  C. 

(7)  56  E.  E.  436  (1  Man.  &  O.  448  ; 
1  ScoU,  N.  E.  219). 


58;  Freeman's  Eeports  by  Hmirke, 
503,  w. ;  Nichoison  v.  Wurdiwtrrih,  19 
E.  E.  86  (2  Swanst  365,  371) ;  HUir^y 
V.  Elph,  36  E.  E.  304  (1  My.  &  K.  195;, 

(9)  4  Man.  &  Ry.  191  (caife  u^\ftttUA 
without  this  note  froin  9  B.  ft  ('  ;mki 
in  32  E.  B.  689). 

(10)  InM.  7  Edw.  IV.  fo.  :^o,  p|.  21, 
it  IS  however  said,  ••  ^%M,  that  it  wni 
heldby  Choke  (Chief  J  out  j#;i,  of  (;,  |',), 
and  others  of  the  }wtiii:m,  Uiat  if  li 
man  make  a  deed  of  gift  of  hm  tf^^Mtt 
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his  use  (i) ;  but  if  it  be  an  estate  of  freehold,  that  is  made  by 
feofifment  (2),  *it  seems  he  cannot  waive  and  avoid  that  but  in  a 
court  of  record."  Under  sect.  155  the  transferor  is  to  remain  liable 
until  a  memorial  is  entered.  This  provision,  introduced  for  the 
protection  of  the  Company,  is  not  to  be  set  up  as  a  defence  by  a 
party  who  has  accepted  a  transfer,  but  has  omitted  to  cause  a 
memorial  to  be  entered.  In  Spicei-  v.  Burgess  (3),  a  deed  releasing 
an  intended  witness  was  executed,  and  was  handed  over  bj  the 
relessor  to  the  relessor's  attorneys,  to  be  given  to  the  witness,  if  it 
should  become  necessary  at  the  trial  (4).    Previously  to  its  being  so 


to  me,  that  is  good  and  effectual  without 
delivering  the  deed  to  me,  until  I 
disagree  to  the  gift;  and  that  should 
be  (covient  estre)  in  a  court  of  recordy^ 
^c.  Qvare,  whether  the  resolution  of 
the  Judges  may  not  have  been  confined 
to  the  first  proposition,  the  second,  and 
more  disputable,  proposition,  printed 
in  italics,  being  added  by  the  reporter. 

With  respect  to  gifts  of  chattels 
ihter  in'voa,  the  rule  appears  to  be  this: 
Gifts  by  parol,  i.e.  gifts  made  verbally, 
or  in  writing  without  deed,  (as  to 
which,  see  2  Roll.  Abr.  62 ;  14  Vin. 
Abr.  12.'i),  are  incomplete,  and  are 
revocable  by  the  donor,  until  accept- 
ance, that  is,  until  the  donee  has 
made  some  statement,  or  done  some 
act,  testifying  his  acquiescence  in  the 
gift ;  but  gifts  by  deed  are  complete, 
and  irrevocable  by  the  donor,  upon 
the  execution  of  the  deed,  and  vest  the 
property  in  the  donee  until  the  latter 
disclaims,  which  he  can  do  at  any  time 
before  he  has  made  any  statement,  or 
done  any  act,  inconsistent  with  such 
disclaimer,  (which  disclaimer,  not- 
withstanding the  above  case  in  M.  7 
Edw.  IV.  may,  by  what  appears  to  be 
the  better  opinion,  be  made  in  jmiSy 
and  that,  by  parol).  After  acceptance 
of  the  gift  by  parol,  and  until  dis- 
claimer of  the  gift  by  deed,  the  estate 
is  in  the  donee  without  any  actual 
deliver}^  of  the  chattel  which  forms 
the  subject  of  the  gift :  see  Perkins, 
Grant,  57 ;  Com.  Dig.  tit.  Biens  (D.  2). 

By   the    Code   Civil,  art.  938,   **A 
donation   inter   riroa,    duly    accepted 
shall  be  perfect  by  the  sole  cone^ent  of 
the  parties ;   and  the  property  in  the 


articles  so  given  shall  be  transferred  to 
the  donee,  without  any  other  delivery 
being  necessary." 

But  where  a  donatio  fwtrtin  causa  ia 
made,  the  property  does  not  vest 
without  delivery:  Smith  v.  Smith,  2 
Stra.  955 ;  Bunn  v.  Marl-ham^  17  B.  B. 
497  (2  Marshall,  532);  Brdd^  v. 
Dohree,  10  Sim.  244.  In  Irtmi  v. 
Smallpiece,  21  B.  B.  395  (2  B.  &  Aid. 
551),  it  was  ruled  at  Nisi  Prius  by 
Abbott,  J.,  that  a  delivery  was 
necessary  to  complete  a  gift  iuttr 
Ht'oe ;  and,  upon  a  motion  by  Gun*'^ 
to  set  aside  the  nonsuit,  the  Court 
refused  to  grant  a  rule,  under  an 
impression  that  the  point  had  been 
decided  in  Bunn  v.  Marlihamy — the 
distinction  between  diffiattants  iut*r 
vii'08  and  donationes  nutrtis  now-w, 
(which  rans  through  the  previous 
cases,)  not  being  adverted  to.  [See 
this  note  commented  on  in  Cockmur 
V.  Moore  [1890]  25  Q.  B.  D.  at  p.  9"i, 
59  L.  J.  Q.  B.  at  p.  379.— A.  C] 

(1)  Vide  supra y  524,  note  (2). 

(2)  At  common  law,  a  use  might  be 
disclaimed  by  parol;  and,  therefore. 
the  beneficial  interest  in  a  trust  etstate 
^ay  be  so  disclaimed  by  cestui  que 
trust,  at  this  day.  But  it  has  heen 
held  that  an  estate  of  freehold,  vested 
by  the  Statute  of  Uses,  (whether  the 
conveyance  under  the  statute  operates 
with  or  without  transmutation  of  pos- 
session), cannot  be  devested  by  a  paixJ 
disclaimer:  Butler  and  Bakers  ca^^, 
3  Co.  Bep.  27  a;  ride  j»ost,  541,  note  ;4\ 

(3)  4  TjT.  598;  1  Cr.  M.  &  B.  129. 

(4)  As  the  deliver}'  of  the  deed  to 
the  attorney  of  the  relessor,  wac&  w 
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used,  it  occurred  to  counsel  that  another  witness  might  be  necessary  ; 
and,  accordingly,  the  deed  was  altered  by  the  insertion  of  the  name 
of  a  second  relessee,  and  by  adapting  the  words  of  the  deed  to  that 
insertion.  Being  thus  altered,  the  deed  was  re-executed  before  any 
delivery  over  to  the  witness.  Lord  Lyndhurst,  G.  B.,  in  delivering 
the  judgment  of  the  Court  (i),  says,  "  No  doubt,  if  the  deed  had,  in 
the  first  instance,  been  so  completely  executed  that  the  stamp  was 
once  occupied,  no  further  use  could  have  been  made  of  it,  and  a 
re-execution  would  have  required  a  fresh  stamp.  But  so  long  as  it 
remained  in  fieri j  it  was  not  completely  executed,  and  the  stamp 
was  not  occupied."  '^  The  deed,  though  completely  executed  in 
point  of  form,  was  placed  in  the  hands  of  the  attorney,  only  to  be 
used  in  case  it  ^became  necessary.  We  think  that,  under  these 
circumstances,  the  execution  of  the  deed  in  question  was  in  fieri 
only,  and  that  the  re-execution  did  not  make  a  new  stamp 
necessary.'* 

Even  supposing  a  memorial  to  be  necessary,  the  evidence  of  the 
transfer  was  complete;  for  the  register  of  the  shareholders  was 
produced,  and,  in  that  register,  the  name  of  the  defendant  appeared. 
This,  it  is  submitted,  was  a  sufficient  memorial  to  validate  the  transfer. 

(TiNDAL,  Ch.  J. :  The  register  merely  gives  the  name  and  addition ; 
The  memorial  would  state  the  nature  of  the  transaction.  The  Act 
speaks  of  the  memorial  and  of  the  entry  in  the  register  as  distinct 
matters.  The  book  containing  the  memorial  is  referred  to  as  a 
distinct  book.) 

There  is  nothing  to  prevent  the  Company  from  making  up  a  new 
register. 

(TiNDAL,  Gh.  J. :  It  was  rather  a  careless  act  on  the  part  of  the 
Railway  Company  to  make  the  call  before  the  register  had  been 
completed.) 

On  a  subsequent  day  Bompas,  Serjt.  was  heard  in  support  of 
the  rule : 


This  action  is  brought  by  the 

operate  as  a  release  to  the  party  samed 
as  relessee,  only  on  the  contingency  of 
that  party's  being  caUed  as  a  witness 
at  the  trial,  such  deliyery  would 
appear  to  be  merely  a  delivery  as  an 
escrow,  leaving  the  ultimate  and 
operative   deliyery,    to  the  intended 
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Company,  who  have  the  transfer 

relessee,  countermandablo.  And  see 
HUtter  V.  Came,  4  Doug.  222 ;  Johmon 
V.  Baker,  23  B,  R.  338  (4  B.  &  Aid. 
440) ;  Cecil  v.  Butcher,  22  H.  K.  213  (2 
Jac.  &  W.  573) ;  Hare  v.  Hwton ,  39 II.  U. 
633  (5  B.  ft  Ad.  715 ;  2  Nev.  ft  M.  42H). 
(1)  4  Tyr.  605 ;  1  Ur.  M.  ft  R.  134. 
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book  in  their  custody,  if  any  such  book  exists.  The  ineanin<r 
of  the  165th  section  is,  that  however  the  conveyance  may  operate, 
as  between  the  parties,  it  shall  not  operate,  as  betw^n  the 
Company  and  the  parties,  until  the  formalities  pointed  oat  by  the 
statute  have  been  complied  with.  There  is  a  great  difference 
between  the  interest  passing,  as  between  the  parties,  and  its  passing 
as  against  the  Company.  As  between  the  parties,  there  appears  to 
be  no  necessity  that  the  transfer  should  be  by  deed.  It  most  be  in 
writing,  duly  stamped,  and  it  may  be  by  deed.  Upon  the  execution 
of  the  deed  by  Flood,  the  property  in  the  shares,  which  that  deed 
purported  to  convey,  vested  in  Howell.  If  the  deed  was  executed 
*by  Flood  under  a  mistake,  it  lay  upon  the  plaintiffs  to  show  that 
it  had  been  so  executed.    But  of  this  no  evidence  was  given. 

The  objection  to  the  calls  goes  to  the  whole  cause  of  action. 
The  146th  section,  in  directing  in  what  manner  the  calls  shall  be 
made  by  the  directors,  and  before  the  notice  is  spoken  of,  directs 
that  an  interval  of  three  calendar  months,  at  the  least,  shall  always 
elapse  between  the  day  appointed  for  the  payment  of  one  call,  and 
the  day  appointed  for  the  payment  of  the  next  succeeding  call. 
This  direction  evidently  requires  that  the  day  of  payment  shall  be 
fixed  in  the  resolution  authorising  the  calls.  The  directors,  at  the 
time  of  passing  the  resolution,  must  be  able  to  see  that  three 
months  will  intervene  between  the  calls. 


(Erskine,  J. :  Though  the  time  is  alluded  to  in  the  early  part  of 
the  section,  no  time  is  directed  to  be  appointed  until  you  come  to 
the  notice.) 

The  time  in  the  notice  is  fixed  not  by  the  directors,  but  by  the 
secretary.  The  appointment  of  the  time  must  be  by  the  authority 
of  the  directors ;  the  case  of  The  Great  North  of  England  Riultra^ 
Company  v^  JBiddxdph  (i)  is  not  an  authority  upon  this  point.  In  a 
part  of  the  judgment  in  that  case,  which  follows  the  words  cited  on 
the  other  side,  the  Court  observed  that,  at  the  time,  no  objection 
was  taken  to  the  want  of  authority  in  the  secretary.  It  would 
therefore  be  considered  as  proved  or  admitted  that  the  secretary 
was  duly  authorised.     Here,  no  authority  whatever  was  shown. 

{BramweU  :  The  173rd  section  requires  that  all  notices  directed 
to  be  given  at  any  general  or  special  meeting  of  the  proprietors, 
and  not  otherwise  provided  for,  shall  be  signed  by  the  chairman  or 

(1)  56  R.  R.  699  (7  M.  &  W.  243),  supra,  630. 
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deputy  chairman,  and  shall  be  given  by  advertisement  inserted  in 
one  or  more  London  and  Brighton  *new8papers.  Here,  the  notices 
of  the  calls  were  signed  by  the  chairman.) 

The  178rd  section  has  no  reference  to  the  subject  of  calls,  which 
the  chairman  and  deputy  chairman  have  no  power  to  make.  Nor 
was  any  signature  of  either  proved. 

(TiNDAL,  Gh.  J. :  The  objection  would  have  been  that  the  adver- 
tisements were  without  authority.  But  no  objection  was  taken  to 
the  advertisements  on  the  ground  of  want  of  authority.  In  order 
to  let  in  the  defendant  to  take  that  objection,  he  should  have 
called  upon  the  plaintiffs  to  produce  the  original  authority  under 
which  the  notices  were  advertised. 

CoLTMAN,  J. :  It  is  sufficient  to  prove  that  a  call  was  made,  and 
that  notice  of  that  call  was  advertised  in  the  newspaper  pointed 
out  by  the  Act. 

TiNDAL,  Ch.  J. :  This  is  a  mere  ministerial  act.  The  objection 
that  the  secretary  had  no  authority  to  insert  the  time  of  payment 
in  the  notice,  comes  under  a  different  head,  and  goes  to  part  only 
of  the  plaintiffs'  demand.) 

The  objection  is,  that  neither  time  nor  place  of  payment  are  fixed 
by  the  resolution,  or  by  any  other  act  authorized  by  the  directors. 

Cowling  on  the  same  side : 

The  calls  were  not  duly  made.  It  is  not  contended  that  it  is 
necessary  that  the  time  and  place  of  payment  should  appear  in  the 
resolution,  but  it  is  submitted  with  confidence  that  the  time  and 
place  mentioned  in  the  advertisement  must  be  inserted  under  an 
authority  from  the  directors.  This  applies  to  both  calls.  The 
office  of  secretary  does  not  impart  any  authority.  The  secretary 
of  a  Company  is  merely  the  scribe  of  the  Company.  The  pro- 
prietors are  a  fluctuating  body,  and  it  is  important  that  the  forms 
prescribed  by  the  statute  should  be  adhered  to.  The  place  of 
payment  should  be  appointed  in  the  resolution  for  making  the 
call ;  the  omission  would  be  attended  "^with  much  inconvenience. 
The  146th  and  the  148th  sections  have  been  referred  to  on  the 
part  of  the  plaintiffs,  but  no  mention  has  been  made  of  the  144th 
section,  which  provides  that  the  several  holders  of  shares  in,  or 
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parties  who  have  sabscribed  to,  the  said  several  lines  of  railway, 
as  hereinbefore  mentioned,  or  who  shall  hereafter  subscribe  for  or 
towards  the  said  undertaking,  and  who  shall  not  be  released, 
or  whose  shares  shall  not  be  forfeited  under  the  provisions  of 
this  Act,  shall,  and  they  are  hereby  required  to,  pay  the  respective 
sums  of  money  by  them  respectively  subscribed  for,  or  due  upon, 
such  shares,  or  such  parts  or  proportions  thereof,  and  at  soch 
times  and  places  as  shall  from  time  to  time  be  called  for  by  the 
directors  of  the  said  Company,  under  and  by  virtue  of  the  powers 
of  this  Act,  and  in  case  any  party  shall  refuse  or  neglect  to  pay  the 
money  so  due  or  subscribed  for,  or  the  part  thereof  so  called  for  at 
the  time,  and  in  the  manner  required  for  that  purpose,  it  shall  be 
lawful  for  the  said  Company  to  sue  for,  and  recover  the  same 
in  any  court  of  law  or  equity,  together  with  interest  on  such 
unpaid  sum  of  money,  at  the  rate  of  51.  per  centum  per  annum, 
from  the  time  when  the  same  shall  have  been  directed  to  be  paid 
by  the  said  directors  as  aforesaid. 

The  146th  section  merely  prescribes  the  course  to  be  observed 
by  the  directors  in  making  calls,  and  the  words  "appointed  as 
aforesaid  "  relied  on  by  the  plaintiffs,  refer  to  appointments  by  the 
directors.  This  appears  from  the  fact  that  the  mode  and  circum- 
stances in  which  calls  are  to  be  made  are  left  to  the  directors, 
in  that  part  of  the  section  which  precedes  the  direction  with  respect 
to  advertising.  Though  it  may  not  perhaps  be  necessary  that  the 
time  of  payment  should  be  inserted  in  the  resolution  for  making 
the  call,  there  must  be,  in  some  form  or  other,  a  distinct  authority, 
from  the  directors  to  the  secretary,  with  regard  to  the  *time  of 
payment,  in  order  to  render  the  advertisement  binding  upon  those 
who  were  liable  to  such  call.  It  is  said,  that  the  148th  section  (i^ 
relieved  the  plaintiffs  from  the  necessity  of  showing  that  any  such 
authority  was  given.  But  that  section  speaks  of  calls  duly  made, 
and  the  objection  is,  that  these  calls  are  not  shown  to  have  been 
duly  made.  This  is  no  less  necessary  than  proof  of  the  act  of 
bankruptcy  in  actions  by  assignees.  It  could  not,  for  a  moment, 
be  contended  that  such  a  call  was  duly  made,  if  the  resolution 
were  to  authorize  the  secretary  to  ascertain  how  much  money  was 
wanted  and  to  make  the  calls  accordingly.  The  time  of  payment 
is  of  equal  importance  with  the  amount. 

By  the  184  th  section  "  the  directors  for  the  time  being  of  the 
said  Company  shall  superintend  all  the  affairs  thereof,  and  have 

(1)  Supra,  528. 
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the  custody  of  the  common  seal  of  the  said  Company,  with  power 
to  use  the  same  on  their  behalf ;  and  shall  have  full  power  and 
authority  to  do  all  acts  whatsoever  for  carrying  into  effect  the 
purposes  of  this  Act,  and  for  the  management,  regulation,  and 
direction  of  the  affairs  of  the  said  Company,  or  relative  thereto, 
which  the  said  Company  are  by  this  Act  authorized  to  do,  except 
such  as  are  herein  required,  and  directed,  to  be  done  at  some  general 
or  special  general,  meeting  of  the  said  Company."  ''And  the  said 
directors  shall  keep  a  regular  minute  and  entry  of  their  proceedings 
at  every  meeting  of  the  said  directors,  and  from  time  to  time  make 
a  report  thereof  to  the  half-yearly  general  meetings  and  to  the 
special  general  meetings  of  the  said  Company  (if  required  by  any  of 
such  meetings),  and  shall  obey  their  orders  and  directions.*' 

With  respect  to  the  173rd  section,  which  has  been  ^referred  to, 
it  is  sufficient  to  say  that  it  relates  to  a  different  matter.  But 
supposing  that  section  to  be  applicable  to  the  case  of  calls,  still  the 
plaintiffs  would  have  failed  to  prove  that  the  advertisements  are 
copied  from  any  notice  signed  by  the  chairman  or  deputy  chair- 
man. The  plaintiffs  might  have  given  in  evidence  the  original 
notice  from  the  books.  Whether  the  book  directed  to  be  kept  by 
the  142nd  section  was  produced  at  the  trial,  and  which  was  the 
subject  of  contradiction  when  this  rule  first  came  before  the  Court, 
will  be  decided  by  the  Court  upon  the  affidavits,  which  both  sides 
have  filed  in  consequence  of  the  direction  which  the  Court  gave  on 
that  occasion. 

With  respect  to  the  memorial,  it  was  incumbent  on  the  plaintiffs 
to  show  a  legal  transfer ;  and  this  could  not  be  shown  unless  it 
appeared  that  a  proper  memorial  had  been  entered  in  the  book 
directed  to  be  kept  for  that  purpose.  The  language  of  the  155th 
section  is  distinct  and  unequivocal, — **  until  such  memorial  shall 
have  been  made  and  entered,  as  before  directed,  the  seller  of  such 
share  shall  remain  liable  for  all  future  calls,  and  the  purchaser 
shall  have  no  share  or  part  of  the  profits  of  the  undertaking,  nor 
any  interest  in  respect  of  such  share,  paid  to  him,  nor  any  vote  in 
respect  thereof,  as  a  proprietor  of  the  said  undertaking."  As 
between  the  Company  and  the  parties,  therefore,  the  transfer  is 
an  absolute  nullity  until  the  deed  is  duly  memorialised. 

As  to  the  argument  founded  upon  the  statement,  that  the  entrj- 
of  the  memorial  was  indorsed  on  the  deed  which  was  produced,  the 
answer  is,  that  the  deed  was  read  merely  to  prove  that  a  con- 
veyance, purporting  to  be  a   transfer,  bad  been  executed   by  a 
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Bhareholder  in  favour  of  the  defendant.  It  was  not  shown  that 
the  indorsement  was  in  the  handwriting  of  the  secretary,  nor  wa^ 
it  read  at  the  trial.  This  is  not  like  the  case  of  Kinnerslrft  *\. 
Orpe  (1),  where  a  known  public  officer  was  authorized  to  do  a 
particular  act,  and  required  to  return  the  instrument  to  the  party 
with  a  certificate  indorsed  thereupon,  testifying  that  the  act  had 
been  done.  Here,  on  the  contrary,  the  deed  is  to  be  kept  by  the 
officer  of  the  Company,  and  the  indorsement  is  merely  a  private 
memorandum.  Upon  this  part  of  the  case,  two  cases  may  be 
adverted  to:  Appleton  v.  Braybrook(2),  and  Doe  d.  Williams  v. 
Lloyd  {s).  In  the  former  of  these  cases,  Abbott,  Ch.  J.  says  (4). 
'*  I  hesitated  at  one  time,  whether,  by  analogy  to  the  chirograph 
of  a  fine,  and  the  inrolment  of  deeds,  we  might  not  also,  in  order 
to  avoid  the  expense  of  examined  copies,  consider  these  as  made 
by  the  officer  who  is  in  the  habit  of  delivering  out  copies  of  judg- 
ments, and  which  are  received,  as  evidence,  in  the  Courts  in 
Jamaica;  but,  upon  further  reflection,  I  think  the  analogy  does 
not  hold ;  for  supposing  it  had  appeared,  which  it  does  not,  that 
the  officer  was  of  the  description  above  mentioned,  still,  in  the 
case  of  a  fine,  the  chirograph  is  delivered  out  as  part  of  the  title  of 
the  person  applying,  by  an  officer  specially  entrusted  for  that 
purpose.  But  we  do  not  allow  to  our  own  officers,  who  have  the 
mere  custody  of  the  records,  to  verify  them ;  and  I  do  not  see  whj 
we  should  allow  more  to  the  officers  of  a  foreign  Court." 

Here,  the  deed  is  not  to  be  delivered  out  but  kept  by  *the 
Company.  In  Doe  d.  Williams  v.  Lloyd  (5),  this  Court  held  as  the 
Court  of  K.  B.  had  done  in  the  case  of  Appleton  v.  Braybrook,  that 
the  indorsement  was  evidence  in  those  cases  only  where  a  usage 
existed  to  make  such  indorsement,  and  to  give  out  the  instrument 
so  indorsed. 

It  might  in  many  cases  be  inconvenient  to  require  the  attendance 
of  a  public  officer  as  a  witness  to  prove  the  performance  by  him  of 


(1)  1  Doug.  56;  aupra,  532. 

(2)  18  E.  R.  294  (6  M.  &  S.  34). 

(3)  56  R.  E,  508  (I  Man.  &  O.  671 ; 
1  Scott,  N.  R.  505). 

(4)  18  R.  R.  294  (6  M.  &  S.  37).  In 
Bfack  V.  Zrf/rr/  Brayhnmk,  6  M.  &  S.  39, 
the  copy  of  the  Jamaica  judgment  was 
produced,  and  was  shown  to  be  in  the 
handwriting  of  a  person  who  acted  for 
the  piincipal  clerk  of  the  Supreme 
Court  of    Jamaica,    and  was  in  the 


habit  of  signing  official  docaQkent3» 
But  the  Court,  after  hearing  Jrrn' 
and  Erakine,  who  relied  on  thi? 
difference,  and  cited  9  Mod.  66  (an 
Anonymous  case  relating  to  an  exem- 
plification of  a  sentence  in  a  Court  in 
Holland),  adhered  to  their  former 
j  udgment. 

(5)  1  Man.  &  0.  685 ;  1  Scott,  N.  B. 
523. 
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a  ministerial  and  formal  act.  Here,  the  party  is  required  to  make 
and  enter  a  memorial  as  clerk  to  a  private  Company. 

In  answer  to  the  objection  founded  upon  the  Stamp  Act,  it  is 
said  that  the  deed  remained  in  fieri  until  the  deed  was  executed  by 
both  seller  and  purchaser ;  and  IlihhlewJiite  v.  M'Morine  (l)  was 
cited  :  but  that  case  is  totally  unlike  the  present. 

In  Hihblewhite  v.  APMarine  it  was  held  that  nothing  passed  by 
the  execution  by  the  vendor  of  a  deed  in  which  the  name  of  the 
purchaser  was  left  in  blank. 
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(TiNDAL,  Ch.  J. :    That  was  a  conveyance  to   nobody.      There 
was  no  authority  to  insert  the  name  of  the  purchaser  (2).) 

In  this  case  it  must  be  contended  that  the  conveyance  remains  in 
fieri  until  the  deed  is  inrolled.  It  may  appear  to  be  unnecessary 
to  cite  authorities  upon  this  part  of  the  case :  Hill  v.  Patten  (3) 
appears  to  *be  directly  in  point.  In  that  case  it  was  held  that  the 
assured  could  not,  without  a  new  stamp,  recover  as  upon  an 
assurance  on  ship  and  goods,  the  policy  having  at  the  time  it  was 
subscribed  by  the  defendant,  contained  an  assurance  on  ship  and 
outfit,  the  alteration  having  been  made  after  the  risk  attached, 
though  by  consent  of  all  parties.  Then  it  is  said,  that  here  the  deed 
was  incomplete  until  executed  by  the  vendee.  This  is  not  so  as 
far  as  the  vendor  is  concerned :  the  conveyance  is  complete  when 
the  deed  is  executed  by  him  (4).     The  execution  by  the  vendee  is 


(1)  55  E.  E.  578  (6  M.  &  W.  200). 

(2)  It  appears  to  have  been  assumed 
in  that  case  that  an  a  uthority  under  seal, 
to  insert  the  name  of  any  person  who 
might  become  the  purchaser,  would 
have  been  sufficient.      Tamen  quctre. 

(3)  9  H.  B.  469  (8  East,  373).  Hill, 
the  plaintiff,  having  become  bankrupt, 
an  action  was  brought  by  his  assignees, 
in  which  second  action  the  policy  was 
declared  upon  in  its  original  form,  as 
containing  an  assurance  on  ship  and 
outiit ;  but  Lord  Ellenborough  held 
the  instrument  to  be  altogether  invali- 
dated :  French  v.  Patten^  1  Camp.  72. 
And  the  Court  discharged  a  rule  for  a 
new  trial:  SJ\  in  hone,  9  E.  B.  571 ; 
9  East,  3ol  ;  1  Camp.  180  b.  And  see 
Fairlie  v.  Christie,  18  B.  B.  515  (Holt, 
N.  P.  C.  331;  7  Taunt.  416;  1  B. 
Moore,  114). 


(4)  Upon  the  execution  of  a  deed,  or 
other  conveyance,  by  which  any  estate 
or  interest  is  expressed  to  be  passed 
from  the  party  executing  to  another, 
the  estate  or  interest  vests  immediately 
in  the  latter,  whether  conusant  of  the 
transaction  or  not ;  and  it  remains  in 
him  until  disagreement  or  disclaimer. 
This  disagreement  or  disclaimer  may 
be  by  word  of  mouth,  except  where 
the  estate  or  interest  is  a  freehold 
passing  by  livery  of  seisin,  grant, 
devise,  or  matter  of  record  {ride  supra, 
534,  n.),  in  which  case  the  disagree- 
ment or  disclaimer  should  be  in  a 
court  of  record,  the  solemnity  and 
publicity  of  the  proceedings  in  which, 
countervail  livery  of  seisin  and  con- 
veyance  by  matter  of  recoi'd.  This 
disclaimer  may  be  made  in  any  action 
in  which  the  party  against  whom  the 
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required  only  for  the  purpose  of  enabling  the  Company  to  know 
who  is  the  proprietor.  The  vendor  has  previously  passed  his 
interest.  He  could  not  maintain  an  action  of  trover  against  the 
vendee,  although  the  latter  had  not  executed.  Jones  v.  Jones  (i) 
is  no  authority  to  show  that  *the  execution  of  the  transfer  to 
Howell  by  Flood  was  revocable.  In  that  case  the  deed  was  meant 
to  be  delivered  as  an  escrow,  and  the  reasoning  of  Bayley,  J.  (2)  is 
wholly  inapplicable  to  the  state  of  things  now  before  the  Court. 
Here,  there  would  be  a  fraud  on  the  revenue,  and  it  could  not  be 
said,  as  in  that  case,  that  the  holding  a  new  stamp  to  be  necessary 
would  render  the  revenue  laws  a  trap  for  innocent  parties.  The 
distinction,  as  to  deeds  vesting  injieri,  applies  to  those  cases  only 
in  which  the  deed  has  not  got  into  the  hands  of  the  vendor.  Here, 
the  deed  has  pased  from  the  hands  of  the  vendor  to  those  of  Ewart 
and  Bell,  as  the  brokers  and  agents  of  Howell  the  vendee.  Spicer 
V.  Burgess  (3)  belongs  to  the  same  class  as  Jones  v.  Jones, 

Cur.  ctdi\  rult, 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  brought  to  recover  the  amount  of  two  calls 
of  3/.  each  upon  forty-five  shares  in  the  London  and  Brighton 
Bailway  Company,  amounting  to  the  sum  of  270/. ;  for  which  sum 
and  interest  thereon,  amounting  together  to  290/.  15s.  Id.^  the 
jury  found  a  verdict  for  the  plaintiffs. 

The  defendant  obtained  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered,  or  the  damages  reduced ;  on  the  ground  of 
various  objections  taken  at  the  trial  to  the  plaintiffs'  right  to 
recover.  During  the  course  of  the  argument  upon  showing  cause 
against  the  rule,  some  of  the  objections  were  abandoned,  and 
others  disposed  of ;  so  that  ultimately  there  remained  two  objections 


conveyance  is  sought  to  be  used,  is 
either  plaintiff  or  defendant ;  and  it  is 
generally  for  his  benefit  not  to  be 
under  the  necessity  of  electing^,  to 
accept  or  reject  the  interest  conveyed, 
at  any  earlier  period.  But  where 
property  is  sold,  it  becomes  important, 
to  know  in  whom  the  interest  is  per- 
manently vested.  To  obviate  the 
difficulty  of  the  title  remaining  in 
abeyance  and  unmarketable  imtil 
action  brought,  conveyancers  have 
introduced  a  disclaimer  by  deed ;  which 
device  was  upheld  by  the  Court  of 


Sing's  Bench,  in  Tavmson  v.  Tickfll, 
22  K.  B.  291  (3  B.  &  Aid.  31),  upon 
the  authority  of  the  judgment  in 
Thompaau  v.  Leach ,  2  Ventris,  198, 
which  had  been  reversed  in  the  House 
of  Lords  ;  and  of  the  case  of  Boni/atU 
v.  Greenfield,  Cro.  El.  80,  which  turned 
wholly  upon  the  construction  of  the 
special  language  of  a  particular  Act  of 
Parliament.     See  4  Man.  &  By.  190. 

(1)  1  Cr.  &  M.  721. 

(2)  I  Cr.  &  M.  723. 

(3)  4  Tyr,  598  ;  1  Cr.  M.  &  B.  129. 
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for  consideration,  namely,  one,  whether  the  calls,  for  which  The 
the  action  was  brought,  had  been  duly  and  properly  made, — the  Brighton 
other,  whether  sufficient  evidence  had  been  given  that  the  defendant 
was  the  proprietor  of  the  shares  in  respect  of  which  he  was  sued. 
The  first  ^objection,  if  maintainable,  goes  to  the  whole  of  the 
action ;  if  neither  o|  the  calls  were  made  in  due  observance  of  the 
requisites  prescribed  by  the  statute,  it  is  obvious  that  the  plaintiffs 
can  have  no  right  to  recover. 

Now  the   objection   to   the   calls,    upon   which   the   argument 
ultimately  proceeded,  was  this,  that  the  resolution  of  the  directors  of 
the  3rd  of  May,  specified  neither  the  time  of  payment,  nor  the  place 
at  which  such  payment  should  be  made,  and  that  the  resolution  of 
the  2nd  of  August,  for  the  second  call,  though  it  specified  the 
time  of  payment,  was  deficient  as  to  any  place.     The  question 
therefore  is,  whether  it  is  made  necessary  in  any  clause  of  the 
Act,  that  the  resolution  of  the  directors  should  embrace  in  it  the 
time  and  place  of  payment,  or  whether  it  is  sufficient  that  it  should 
be  notified   to  the  shareholders  in  the   advertisement  published 
according  to  the  directions  of  the  Act.     The  power  of  making  calls 
is  given   to  the  directors  by  the  146th   section ;   but  upon  the 
examination  of  that  section,  it  will  not  be  found  that  the  insertion 
of  the  time  and  place  of  payment  is  essential  to  the  validity  of  the 
original  order.     All  that  is  laid  down  in  that  clause,  as  conditional 
to  the  legality  of  any  call,  being,  the  amount  of  each  several  call, 
and  the  aggregate  amount  of  such  calls  in  any  one  year,  and  the 
interval  to  be  made  between  each  of  the  successive  calls.     On  the 
contrary,  the  146th  section  expressly  directs  that  a  certain  notice 
shall  be  given  by  advertisement,  and  that  all  moneys,  so  called 
for,  shall  be  paid  to  such  person  and  in  such  manner,  as  in  such 
notice  shall  be  appointed,  and  that  the  respective  owners  of  shares 
in  the  undertaking,  shall  pay  their  rateable  proportions  of  the 
moneys  to  be  called  for  as  aforesaid  ;  thereby  making  the  appoint- 
ment of  the  time  and  place  a  matter  whidi  must  appear  in  the 
advertisement, — which  will  be  seen  by  all  the  shareholders, — and 
not  in  the  resolution,  which  will  probably  be  seen  by  few  or  *none 
of  them ;  and  when  it  is  considered  that  the  148th  section  provides 
that,  on  the  trial  of  the  action,  it  shall  only  be  necessary  to  prove 
that  the  defendant  was  the  proprietor,  and  that  such  calls  had 
been  made,  without  proving  the  appointment  of  the  directors  or 
any  other  matter  whatever,  we  think  it  must  be  wholly  unnecessary 
to  show  that  the  original  resolution  contained  either  the  place  or 
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time  of  payment.  As  to  the  argument,  that  the  secretary  is  not 
shown  to  have  authority  to  make  the  publication,  we  think  that 
such  authority  from  the  directors  must  be  presumed  for  an  act 
obviously  within  the  scope  of  his  duty,  or  that,  at  all  events,  they 
adopted  the  act,  unless  the  contrary  be  shown. 

With  respect  to  the  second  objection, — the  want  of  proof  that 
the  defendant  was  the  holder  of  forty-five  shares, — the  first  ground 
is,  that  the  evidence  required  by  the  148th  section  was  not  brought 
forward  at  the  trial.  By  that  section,  the  plaintiffs  are  enabled 
to  make  a  prima  facie  case  of  ownership  against  the  defendant,  by 
the  production,  at  the  trial,  of  the  books  in  which  the  Company 
are  directed  to  enter  and  keep,  respectively,  the  names  and  additions 
of  the  several  proprietors  of  shares  in  the  said  undertaking,  with 
the  number  of  shares  they  are  respectively  entitled  to,  and  an 
account  of  the  names  and  places  of  abode  of  the  several  persons 
who  shall,  from  time  to  time,  be  entitled  to  shares  in  the  said 
undertaking ;  the  former  of  which  books  is  directed  to  be  kept  by 
the  140th  section,  and  the  latter,  by  the  142nd. 

The  first  question  therefore  is,  whether,  in  point  of  fact,  both 
these  books  were  produced  and  brought  forward  to  the  notice  of 
the  Judge  and  the  jury  at  the  trial  of  the  cause.  The  plaintifis 
contend  that  they  were ;  and  the  defendant  denies  the  fact ;  and 
we  have  come  to  the  conclusion  upon  this  point, — upon  reference 
to  the  notes  of  the  Judge  at  the  trial,  and  the  affidavits  *whicb 
have  been  furnished  on  both  sides  that  the  book  directed  to  be  kept 
by  the  142nd  section,  was  not  in  evidence  at  the  trial. 

In  order,  therefore,  to  prove  the  proprietorship  of  the  shares,  it 
becomes  necessary  for  the  plaintiffs  to  stand  upon  the  direct 
evidence  which  has  been  furnished  on  both  sides, — that  the  book 
they  offered  at  the  trial,  of  the  transfer  6l  the  shares  to  the 
defendant,  as  to  which  point  a  distinction  is  taken  by  the  defendant 
between  the  thirty  shares  transferred  to  him  by  Flood  under  the 
deed  of  transfer  of  the  12th  of  February,  1838,  and  the  fifteen 
shares  transferred  to  him  by  Buckingham  under  the  deed  of  transfer 
of  the  27th  of  th^  same  month.  With  respect  to  the  first  transfer, 
it  is  contended,  on  the  part  of  the  defendant,  that  the  deed,  upon 
the  face  of  it,  has  been  altered,  by  substituting  the  name  of  the 
defendant  in  the  place  of  that  of  the  original  transferee,  and  is 
therefore  void  for  want  of  a  new  stamp.  The  answer  attempted  to 
be  given  to  this  objection  is,  that  the  insertion  of  the  original 
name  was  made  by  mistake,  and  that  whilst  the  matter  was  still 
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in  fieri,  the  seller  had  a  right  to  correct  such  mistake,  by  inserting 
the  name  of  the  real  purchaser.  But  we  are  of  opinion  that, 
admitting  such  alteration  might  have  been  made,  without  destroying 
the  validity  of  the  instrument,  under  such  an  assumed  state  of  facts, 
yet  it  was  incumbent  upon  the  plaintiffs,  who  produced,  and  relied 
upon,  the  deed,  in  its  altered  shape,  to  show  the  circumstances 
under  which  the  alteration  had  been  made,  and  that  such  a  state 
of  facts  had  really  existed ;  for  we  think  that  the  deed  could  have 
an  operation  at  common  law,  independently  of  any  effect  to  be  given 
to  it  by  the  execution  of  the  purchaser,  under  the  155th  section ; 
and  that  the  power  of  the  stamp  would  be  exhausted  by  such 
operation  of  the  deed  at  common  law ;  and  as  to  the  argument  that 
*the  memorial  inroUed  on  a  transfer  proves  conclusively  the  owner- 
ship, we  think  that  if  it  appear  to  be  an  unstamped  deed  on  its 
production,  any  further  matter  therein  stated  by  the  secretary 
cannot  give  validity  or  efficacy  to  the  transfer.  We  are  therefore 
of  opinion  that  the  plaintiffs  have  failed  in  proving  that  the  defendant 
was  the  proprietor  of  the  thirty  shares  at  the  time  the  respective 
calls  were  made. 

With  respect  to  the  fifteen  shares  purchased  from  Buckingham 
on  the  27th  of  February,  the  transfer  appears  however  to  be  free 
from  any  objection  :  for  as  to  the  argument  that,  under  the  155th 
section,  no  such  deed  of  transfer  can  convey  any  interest  to  the 
purchaser  until  after  the  memorial  thereof  has  been  entered  in  a 
book  to  be  kept  for  that  purpose  by  the  Company,  or  the  secretary, 
or  clerk,  we  consider  the  provisions  of  that  section  to  be  intended 
only  for  the  security  of  the  Company,  and  not  as  effecting  any 
alteration  in  the  common-law  operation  of  the  deed ;  namely,  that 
until  the  deed  is  inrolled  and  entered,  the  Company  may  compel 
the  seller  to  pay  all  the  future  calls,  and  that  the  Company  may 
be  safe  in  paying  any  profits  to  the  seller ;  but  that  if  the  Company 
have  possession  of  the  deed  of  transfer, — as  they  had  in  the 
present  case, — there  is  nothing  to  prevent  them  from  treating  the 
transferee  as  the  proprietor  of  the  shares,  under  the  legal  effect  of 
the  deed. 

Upon  the  whole,  we  think  that  the  plaintiffs  are  entitled  to  recover 
the  amount  of  the  two  calls  on  the  fifteen  shares  and  the  interest 
thereon,  and  to  that  extent  only ;  and  that  the  rule  for  reducing 
the  verdict  to  that  sum  (i)  should  be  made  absolute. 

Rule  absolute  accordingly. 

(1)  Vide  supra,  522,  note  (2). 
B.R.— VOL.  Lvm.  35 
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A  lessee  covenanted  **  to  pay  all  Parliamentary,  parochial,  and  other 
taxes,  tithes,  and  assessments,  then,  or  thereafter  to  be,  issuing  out  of  all 
or  any  of  the  demised  premises,  or  chargeable  upon  the  landlords  or  tenants 
thereof,  for  the  time  being,  in  respect  thereof"  :  Held,  that  a  rent-charge, 
imposed  on  the  premises  in  lieu  of  the  land-tax,  which  had  been  purchased 
by  a  former  tenant  of  the  premises  under  the  provisions  of  the  42  Geo.  III. 
c.  116,  was  a  Parliamentary  tax  or  assessment,  within  the  meaning  of  the 
covenant. 

Covenant,  for  the  non-payment  of  two  several  sums  of  402.  841. 3^., 
being  the  amount  of  two  quarters  of  a  year's  rent  for  certain 
premises  demised  by  indenture  bearing  date  the  24th  of  February, 
1829,  and  which  sums  became  due,  respectively,  on  the  24th  of 
June,  and  29th  of  September,  1889. 

The  declaration  set  out  the  covenants  for  payment  of  rents  and 
taxes,  as  hereinafter  mentioned,  assigning  for  breaches  of  the 
former — first,  the  non-payment  of  40{.  88.  Bef.,  which  became  due 
on  the  24th  of  June,  1839 ;  secondly,  the  non-payment  of  a  similar 
amount,  which  became  due  on  the  29th  of  September  in  the  same 
year. 

Plea:  As  to  the  non-payment  of  all  the  moneys  in  the  declaration 
mentioned,  except  18^.  6e£.,  parcel  of  the  second  sum  of  iOl.  Ss.  3^/., 
a  set-off  for  money  paid  by  the  plaintiffs  for  the  use  of  the 
defendant,  and  for  money  due  from  the  plaintiffs  to  the  defendant 
upon  an  account  stated ;  and  as  to  the  non-payment  of  the  18s,  6d., 
payment  of  that  amount  into  Court. 

The  plaintiffs,  by  their  replication,  traversed  the  set-off,  and  took 
the  188.  6d.  out  of  Court,  in  satisfaction  of  that  part  of  the  demand 
in  respect  of  which  it  was  paid  in. 

The  following  case  was,  under  a  Judge's  order,  made  pursuant  to 
the  provisions  of  the  8  &  4  Will.  lY.  c.  42,  s.  25,  stated  for  the 
opinion  of  the  Court. 

By  indenture,  bearing  date  the  5th  of  February,  1801,  the 
plaintiffs  demised  to  one  George  Taylor  two  houses,  being  Nos.  10 
and  11  in  Great  Distaff  Lane  in  the  city  of  London,  for  a  term  of 
[  •708  ]  twenty-eight  years  from  Christmas,  *1799,  at  the  yearly  rent  of 
54/.  88.  That  lease  contained  a  covenant  on  the  part  of  George 
Taylor,  for  himself,  his  executors,  and  administrators,  to  pay  all 
Parliamentary,  parochial,  and  other  taxes,  tithes  and  assessments 
then,  or  thereafter  to  be,  issuing  out  of  all  or  any  of  the  premises 
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thereby  demised,  or  payable  by  the  landlords  or  tenants  thereof,        Thb 
for  the  time  being,  in  respect  thereof  (except  land-tax  on  account  of    of  Cmist's 
the  sum  of  21Z.  13«.  id.,  which  was  the  rent  payable  for  the  demised     Hospital 
premises  in  1693).  Habbild. 

George  Taylor  afterwards  assigned  the  premises  to  William 
Mathie,  his  executors,  &c.,  for  all  the  then  residue  of  the  term 
granted  by  the  lease. 

After  the  assignment,  and  during  the  continuance  of  the  lease, 
namely,  on  the  3rd  of  May,  1805,  William  Mathie  entered  into  a 
contract  with  the  commissioners  for  the  redemption  of  the  land-tax, 
to  redeem  the  land-tax  charged  on  Nos.  10  and  11,  the  amount  of 
the  assessment,  as  stated  in  the  said  contract,  being  61.  Ids.,  and 
the  amount  of  the  money  to  be  paid  as  the  consideration  for  such 
redemption,  being  2541.  16«.  8d.  3  per  cent.  Consolidated  Bank 
Annuities ;  which  sum  was  duly  transferred  by  the  said  William 
Mathie ;  and  the  redemption  of  the  land-tax,  chargeable  on  the 
last-mentioned  premises,  was  duly  perfected. 

By  indenture,  bearing  date  the  24th  of  February,  1829,  the 
plaintiffs  demised  the  aforesaid  premises,  and  also  another  house, 
being  No.  9  in  Great  Distafif  Lane  aforesaid,  to  the  defendant  Robert 
Harrild,  for  the  term  of  twenty-eight  years,  commencing  from 
Christmas  Day,  1827,  at  the  yearly  rent  of  161/.  13«.,  payable  by 
the  defendant  to  the  plaintiffs,  quarterly,  on  Lady  Day,  Midsummer 
Day,  Michaelmas  Day,  and  Christmas  Day  in  every  year,  at  the 
counting-house  in  Christ's  Hospital. 

And  by  the  last-mentioned  indenture  the  defendant  covenanted 
with  the  plaintiffs,  amongst  other  things,  to  pay  the  said  yearly 
rent  on  the  days  and  at  the  place  ^thereinbefore  mentioned,  and  [  *709  ] 
also,  at  his  own  charge,  to  pay  all  Parliamentary,  parochial,  and  other 
taxes,  tithes,  and  assessments,  then,  or  thereafter  to  be,  issuing  out 
of  all  or  any  the  premises  thereby  demised,  or  chargeable  upon  the 
landlords  or  tenants  thereof,  for  the  time  being,  in  respect  thereof. 

The  said  William  Mathie,  who  had  redeemed  the  land-tax  as 
above  mentioned,  died  in  December,  1838.  His  executors  having 
made  a  claim  upon  the  defendant,  under  the  Land-tax  Redemption 
Act  (42  Geo.  III.  c.  116),  for  the  sum  of  79Z.  18«.  6d.,  being  at  the 
rate  of  6/.  19a.  per  annum  from  Christmas  Day,  1827  (on  which 
day  the  first-mentioned  lease  expired),  as  due  to  them  in  respect 
of  Nos.  10  and  11,  in  consequence  of  the  said  William  Mathie 
having  redeemed  the  land-tax  thereon  as  aforesaid,  the  defendant 
paid  the  same  under  a  distress  regularly  levied  of  his  goods  upon 
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The         the  premises,  before  the  commencement  of  this  action,  viz.  on  the 

O  OVBRNORS 

OF  Chuist's    12th  of  August,  1889,  and  claimed  to  set  ofif  the  same  in  this  action 

Hospital     against  the  said  arrears  of  rent  (i). 

Harrild.  Before  the  distress  and  payment  above  mentioned,  the  defendant, 
having  communicated  the  claim  made  by  Mathie*s  executors,  to  the 
plaintiffs, — to  whom  he  referred  them  for  payment  of  their  demand, 
— received  from  the  plaintiffs'  attorney  the  following  letter : 

••  April  6th,  1839. 
''  Sir, — I  trouble  you,  in  consequence  of  an  application  which 
has  been  made  to  the  Governors  of  Christ's  Hospital  for  payment 
of  76Z.  9^.,  being  eleven  years'  land-tax  accrued  on  the  houses 
rented  by  you  of  the  Governors.  The  claimants  are  the  repre- 
sentatives of  Mr.  Mathie,  who  having,  long  before  this  period, 
redeemed  the  land-tax,  stood  in  the  place  of  the  Government. 
[  •Tio  ]  Having  neglected  to  demand  the  land-tax  from  *year  to  y^ear,  they 
now  claim  the  arrears  from  the  period  of  the  commencement  of 
your  tenancy.  Considering  that  the  Governors  of  Christ's  Hospital 
are  not  the  parties  upon  whom  this  claim  can  be  made,  I  have 
taken  an  opinion  of  counsel  how  this  may  be,  and  I  find  that  yoa, 
as  tenant  of  the  premises,  are  the  only  person  upon  whom  the 
claim  can  be  made,  and  that  it  is  in  the  power  of  the  claimants  to 
recover  the  amount  against  you  by  action  at  law,  or,  if  they  prefer 
it,  by  distress  on  the  premises.  I  think  it  is  proper  to  apprise  yoa 
of  this,  lest  you  should  be  inclined  to  consider  yourself  not  liable, 
and  should,  by  refusing  to  paj',  subject  yourself  to  the  trouble, 
inconvenience,  and  expense  of  a  distress." 

The  claim  of  the  executors  of  Mathie  was  at  first  confined  to  the 
arrears  of  the  land-tax  thus  redeemed  by  their  testator,  for  six 
years  next  preceding  their  claim.  But  they  afterwards  insisted  on 
being  paid  the  arrears  for  the  whole  period  from  the  expiration  of 
the  first-mentioned  lease,  and  intimated  their  intention  to  distrain 
for  such  arrears  unless  the  same  were  paid. 

All  this  was,  before  the  distress  and  payment  above  mentioned, 
communicated  to  the  plaintiffs,  who,  through  their  attorney,  in 
answer,  addressed  to  the  defendant's  attorneys  the  following  letters : 

"  July  8th,  1889. 

**  Gentlemen, — I  have  already  taken  an  opinion,  and  am  told 
that  Christ's  Hospital  are  not  liable  to  allow  to  Mr.  Harrild  the 
land-tax  which  he  may  be  obliged  to  pay  to  Mr.  Mathie's  executors. 

(1)   Vide  Sajui/ortl  v.  Fhtcher,  4  T.  R.  511  (stated  32  B,  B.  671). 
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You,  I  understand,  have  taken  an  opinion  also,  and  are  told  that        The 

Chnst*s  Hospital  are  liable.      Upon  this  I  propose  to  refer  the    op  Christ's 

matter  to  a  third  counsel,  named  between  us,  and  to  abide  by  his     Hospital 

decision.     To  this  you  reply  that  you  will  abide   by  this  third     Harrild. 

decision  if  it  be  in  your  favour ;  but  if  it  be  against  you,  you  reserve 

an  option  to  abide  by  it  or  *not,  as  you  may  think  fit.     This,  I       C*?!!  ] 

believe,  is  the  present  state  of  the  matter.     I  cannot  consent  to  go 

to  a  reference  in  this  manner.     I  have  already  said,  and  I  beg  to 

repeat  in  writing,  that  my  clients  do  not  deny  the  right  of  Mr. 

Mathie*s  executors  to  distrain  for  his  demand, — indeed,  I  believe 

we  both  agree  in  this, — and  that  the  sole  question  is  between  the 

landlords  and  the  present  tenant,  Christ's  Hospital  and  Mr.  Harrild. 

I  therefore  beg  to  give  notice  to  you,  on  behalf  of  my  clients,  that 

I  shall,  in  the  event  of  their  liability  being  established,  object  to 

pay  any  costs  whatever  incurred  by  Mr.  Harrild  in  resisting  the 

claim  of  Mr.  Mathie's  executors,  whether  in  the  shape  of  broker's 

poundage  on  a  distress,  or  in  defending  any  action,  or  in  replevying, 

or  in  any  other  way.     I  also  beg  to  say  that  I  still  am  ready  to 

submit  to  a  reference,  provided  it  be  (as  is  ever  customary)  made 

obligatory  on  both  parties." 

"  August  12th,  1839. 
"  Gbntlbmbn, — My  own  opinion  is,  and  I  am  also  advised,  that 
the  claimant  for  arrear  of  redeemed  land-tax  is  not  confined,  by 
the  Statute  of  Limitations,  to  six  years  past,  but  can  recover,  by 
distress  on  the  premises,  the  whole  arrear  from  Christmas,  1827, 
when  the  lease,  under  which  he  occupied,  expired.  The  letter 
which  I  wrote  to  you  on  the  8th  July  applies  equally  to  the  present 
demand,  therefore,  as  it  did  to  the  demand  of  six  years  only.  On 
the  part  of  the  landlords,  therefore,  I  do  not  require  you  to  resist 
this  claim,  in  order  to  establish  your  claim  against  them,  should  they 
be  otherwise  liable.    But  I  repeat  the  notice  that  I  there  gave  you." 

The  question  for  the  opinion  of  the  Court  is,  whether  the  payment, 
so  made  by  the  defendant,  constituted  any  defence  to  the  action,  or 
not.  If  the  Court  shall  be  of  opinion,  that  the  said  payment  con- 
stituted a  defence  *to  the  action,  judgment  of  nolle  prosequi  (i)  is  to  [  *712  ] 
be  entered  immediately  after  the  decision  of  the  Court.  But  if  the 
Court  shall  be  of  opinion  that  the  said  payment  did  not  constitute 
any  defence  to  the  action,  the  defendant  is  to  withdraw  his  plea  of 
set-off,  and  judgment  is  to  be  entered  against  him,  by  confession, 

(1)  A  nolle  proitequi  to  the  whole  action  is  a  retraxit. 
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The         for  79i.  18«.  and  costs,  or  such  other  sum  as  the  Court  may  direct, 

(i  O  V  E  RNORfl 

OF  Cubist's    immediately  after  such  decision. 
Hospital 

Habbild.  Peacock,  for  the  plaintiffs : 

The  question  is,  whether  the  sum  paid  to  the  executors  of  Mathie, 
falls  within  the  defendant's  covenant,  whereby  he  undertook  to 
pay  "  all  Parliamentary,  parochial,  and  other  taxes,  tithes,  and 
assessments,  then,  or  thereafter  to  be,  issuing  out  of  all  or  any  of 
the  premises  thereby  demised,  or  chargeable  upon  the  landlords  or 
tenants  thereof,  for  the  time  being,  in  respect  thereof."  There  can 
be  no  doubt  that  if  this  had  been  a  demand  for  land-tax,  eo  nondnt, 
the  defendant  would  have- been  bound  to  pay  it  under  his  covenant; 
and  it  is  submitted,  that  this  claim  stands  precisely  upon  the  same 
footing.  By  the  42  Geo.  III.  c.  116,  consolidating  the  Acts  relating 
to  the  redemption  or  sale  of  the  land-tax,  it  is  enacted  (b.  154),— 
with  reference  to  a  purchase  by  a  stranger, — that  ''  the  manors, 
messuages,  and  lands,  tenements,  or  hereditaments,  the  land-tax 
whereof  shall  be  so  purchased,  shall  be  wholly  freed  and  exonerated 
from  such  land-tax,  and  all  further  assessments  thereof,  and  all 
claims  of  his  Majesty,  his  heirs,  and  successors,  in  respect  of  the 
same,  from  the  like  periods  as  are  herein  (s.  88)  directed  in  cases 
of  redemption  of  land-tax ;  but  the  respective  purchasers  of  such 
land-tax,  and  their  heirs,  successors,  and  assigns,  shall,  from  such 
period  of  exoneration,  be  entitled  to  demand,  have,  and  receive  for 
[  *713  ]  their,  his,  or  her  own  use,  for  ever,  and  shall,  be  adjudged  *&c,  to 
be  in  the  actual  seisin  and  possession  of  a  yearly  rent  or  sum,  as 
a  fee-farm  rent,  equal  in  amount  to  the  land-tax  so  purchased »  free 
of  all  charges  and  deductions,  to  be  issuing  and  payable  ont  of  the 
manors,  messuages,  &c.  whereon  the  land-tax  so  purchased  was 
charged,  on  the  same  days  as  such  land-tax  was  payable  at  the 
time  of  the  purchase  thereof ;  and  such  respective  purchasers,  their 
heirs,  successors,  and  assigns,  shall  have  priority  of  security  on 
such  manors,  messuages,  &c.,  in  respect  of  such  annual  sum  or 
rent,  over  every  other  incumbrance  thereon,  and  shall  have  and 
enjoy  all  such  powers,  remedies,  benefits,  and  advantages,  for  the 
recovery  thereof,  whether  by  action,  suit,  distress,  or  otherwise,  as 
landlords,  by  law,  have,  or  can  enjoy,  for  the  recovery  of  rents 
reserved  on  leases"  (i). 

(1)  The  right  givon  to  strangers  to      Act,  1872)  was  withdrawn  in  1853  by 
purchase  land-tax  by  ss.  161—154  of       16  &  17  Vict.  c.  117,  s.  1.— A.  C. 
42  Geo.  111.  c,  116  (repealed  S.  L.  E. 


VOL,  Lviii.]     1841.     C.  p.     2  MAN.  &  G.  713—715. 


551 


The  rent,  thus  imposed  in  lieu  of  land-tax,  is  clearly  a  Parlia- 
mentary tax  or  assessment,  within  the  meaning  of  the  covenant. 
The  object  of  the  statute  was,  to  leave  landlords  and  tenants  in  the 
relative  situation  with  respect  to  the  land-tax  in  which  they  pre- 
viously stood.  There  was  no  intention  to  relieve  tenants  from  any 
liability  to  which  they  had  subjected  themselves  in  their  ^leases. 
This  is  clearly  shown  by  the  158th  section,  which  applies  only  to 
tenants  who  were  not  under  any  covenant  to  pay  the  land-tax.  By 
that  clause  it  is  enacted  that  "  where  the  land-tax,  charged  on  any 
manors,  messuages,  lands,  tenements,  or  hereditaments  which  are, 
or  shall  be,  leased  or  demised,  at  a  rack  rent,  for  any  term  or 
number  of  years,  or  from  year  to  year,  or  at  will,  shall  be  purchased 
by  any  tenant  or  lessee  thereof,  who  shall  not  be  bound  by  any 
covenant  or  agreement  to  pay  the  land-tax  during  the  continuance 
of  the  demise,  it  shall  be  lawful  for  such  tenant  or  lessee  to  retain 
out  of  the  rent  reserved,  or  made  payable  on  such  lease  or  demise, 
during  the  continuance  thereof,  the'  amount  of  the  land-tax  so 
purchased,  and  the  payment  or  tender  of  the  residue  of  such  rent 
shall  be  as  valid  and  effectual  to  discharge  such  tenant  or  lessee, 
as  the  payment  or  tender  of  the  whole  rent  reserved  on  such  lease 
would  have  been  in  case  such  land-tax  had  not  been  purchased." 
Mathie,  having  bought  the  land-tax  while  he  was  tenant  of  the 
premises,  and  under  covenant  to  pay  it,  could  not  have  deducted 
it  from  his  rent  under  the  above  provision;  neither  could  the 
present  defendant  have  made  the  deduction,  had  he  been  the  party 
effecting  the  purchase.  If  that  be  so,  he  can  have  no  right  to 
deduct  the  amount,  merely  because  the  land-tax  was  purchased  by 
a  stranger. 

(Erseine,  J. :  Is  there  any  provision  in  the  statute  applicable  to 
the  case  of  a  purchase  of  the  land-tax  by  a  landlord,  while  there 
is  an  existing  lease  under  which  his  tenant  has  covenanted  to 
pay  it  ?) 

That  case  is  provided  for  by  the  126th  section,  which  enacts,  that 
the  amount  of  the  land-tax,  so  redeemed  by  the  landlord,  shall, 
during  the  continuance  of  the  lease,  be  considered  as  rent  reserved 
thereon,  and  be  payable  and  recoverable  in  like  manner.  There 
ia  a  clear  distinction  between  a  redemption  of  the  land-tax  by  the 
owner  of  the  property,  and  a  purchase  *of  it  by  a  stranger.  On  a 
redemption  by  the  owner,  the  land  is  altogether  freed  from  the 
tax,  but  on  a  purchase  by  a  stranger  the  land  is  subjected  to  a 
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Tub         Parliamentary  assessment  in  the  shape,  or  by  the  name,  of  a  fee- 
OF  Chuist'b   farm  rent.     The  circumstance  of  its  being  reserved  in  such  a  form 
Hospital     j^^g  ^^^  make  it  the  less  a  tax. 

HA.RBILD. 

Stephen^  Serjt.,  for  the  defendant : 

There  is  not  any  essential  distinction  between  the  purchase  and 
the  redemption  of  land-tax.  Assuming  the  contract  by  Mathie 
with  the  commissioners  to  have  been  a  purchase,  it  is  submitted 
that  the  defendant  is  not  bound  to  pay  this  rent-charge  under  hk 
covenant.  The  statute  points  out  two  courses  of  proceeding.  6j 
s.  10,  all  persons  having  any  estate  or  interest  in  any  manors,  kc, 
whereon  any  land-tax  shall  be  charged  (except  tenants  at  rack  rent, 
&c.),  are  authorised  to  contract  for  the  redemption  of  such  land- 
tax  ;  and  by  sects.  18,  19,  and  20,  parties  entitled  in  possession,  or 
in  reversion,  to  the  rents  and  profits,  have  a  preference  given  to 
them  until  the  24th  June,  1803.  The  thirty-eighth  section  provides 
that  on  payment  of  the  consideration  for  such  redemption,  *'the 
manors,  messuages,  lands,  tenements,  and  hereditaments,  or  other 
property  comprised  in  such  contract,  shall  be  wholly  freed  and 
exonerated  from  the  land-tax  charged  thereon,  and  from  all  farther 
assessments  thereof,  from  such  of  the  quarterly  days  of  land-tax 
as  shall  next  precede  the  day  of  the  transfer  or  payment  of  sncb 
consideration,  or  the  first  instalment  thereof  ,*  provided  the  certifi- 
cate of  the  contract  shall  be  duly  registered,  pursuant  to  the 
directions  of  this  Act." 

The  effect  of  the  redemption  therefore  is,  that  the  land-tax  ceases 
to  exist  as  a  tax.  The  123rd  section,  which  secures  to  the  party 
redeeming  the  benefit  of  the  redemption,  enacts,  that  where  a  partj 
having  a  limited  interest  in  any  land  shall  redeem  the  land-tax  oat 
[  ♦716  ]  of  *his  own  property,  such  lands  shall  become  chargeable,  for  the 
benefit  of  such  party  and  his  '' executors,  administrators,  and 
assigns,'*  with  the  amount  paid  as  the  consideration  for  the 
redemption  of  such  land-tax,  and  with  the  payment  of  a  yearly 
sum  by  way  of  interest,  equal  to  the  amount  of  the  land-t&i 
redeemed ;  thus  making  the  rent-charge  transmissible  to  the  per- 
sonal representatives  of  such  party.  The  clauses  relating  to  the 
purcliase  of  the  land-tax  by  strangers,  are  the  151st  and  the 
154th.  By  the  former,  where  the  land-tax  shall  not  have  been 
redeemed  within  the  prescribed  period  by  the  parties  entitled  to 
preference,  the  commissioners  may  contract  for  the  sale  of  it  to 
other  persons.     And  upon  the  registry  of  such  contracts,  the  154lh 
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section,  using  the  very  same  words  as  are  contained  in  the  88th 
clause,  provides  that ''  the  manors,  &c.  the  land-tax  whereof  shall 
be  so  purchased,  shall  be  wholly  freed  and  exonerated  from  such 
land-tax,  and  all  further  assessments  thereof,"  &c. ;  and  the  pur- 
chaser is  declared  to  be  entitled  to  a  fee-farm  rent  transmissible 
to  his  heirs.  Therefore,  whether  the  land-tax  is  redeemed  or 
purchased,  it  is  in  either  case  extinguished.  The  question  then  is, 
whether,  as  regards  the  defendant's  covenant,  this  rent-charge  is 
to  be  taken  as  equivalent  to  the  land-tax  itself.  The  fact  of  the 
land-tax  having  been  purchased  by  Mathie  must  have  been  known 
to  the  plaintiffs  when  they  granted  the  lease  to  the  defendant ;  but 
it  would  not  be  known  to  the  latter,  who,  on  inquiring  as  to  the 
amount  of  taxes  paid  in  respect  of  the  property,  would  hear 
nothing  of  the  present  claim.  If  the  plaintiffs  had  intended  to 
make  the  defendant  liable  to  pay  it,  they  would  have  taken  care  to 
frame  the  covenant  accordingly.  According  to  the  rule  of  con- 
struing words  by  their  associates,  the  terms  ''taxes,  tithes,  and 
assessments,"  must  refer  to  public  burthens,  and  not  to  private 
claims.  By  the  Act  not  only  is  the  land-tax  to  cease,  *but  all 
assessments  in  respect  thereof.  The  fee-farm  rent  substituted  for 
the  land-tax  is  a  mere  private  security.  In  Ward  v.  Const  (i), 
where  the  owner  of  a  house,  in  consideration  of  a  premium, 
demised  it  at  one-third  of  its  annual  value  (the  lease  containing 
no  stipulations  respecting  taxes  or  rates  of  any  description),  and 
afterwards  redeemed  the  land-tax,  it  was  held  that  he  was  entitled 
to  receive  from  the  tenant  an  annual  payment  equal  to  two-thirds 
of  the  land-tax  so  redeemed.  That  case  is  an  authority  to  show 
that  the  land-tax  is  a  charge  upon  the  party  beneficially  entitled  to 
the  property.  It  may  probably  be  contended  that  even  although 
the  defendant  was  not  liable  under  his  covenant  to  pay  this  demand 
he  could  not  set  it  off  in  the  present  action ;  but  Hyde  v.  Hill  (2)  shows 
that  such  a  payment  may  be  made  the  subject  of  a  plea  of  set-off. 

Peacock,  in  reply : 

Although,  perhaps,  a  technical  objection  might  be  taken  to  the 
pleading  of  the  payment  in  question  as  a  set-off,  the  plaintiffs 
have  no  wish  to  avail  themselves  of  such  a  point.  The  question 
is,  whether  this  is  a  Parliamentary  tax.  It  is  impossible  to 
contend  that  an  annual  payment  imposed  by  Act  of  Parliament, 

(1)  10  B.  &  C.  635;  5  Man.  &  Ky.  (2)  3  T.  E.  377 
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The         is  a  mere  private  charge.     It  may  still  be  a  pablic  tax  or  assess- 

OF  Chbibt's    ment,  although  payable  to  a  private  individual.     Ward  v.  Const  is 

Hospital     ^^  authority  in  favour  of  the  plain tiflfs.     In  Waller  v.  Andrews  (i), 

Harrild.     where,  by  a  memorandum  of  agreement,  certain  marsh  lands  were 

demised  by  the  plaintiff  to  the  defendant,  subject  to  a  condition 

that  the  defendant  should  pay  all  outgoings   whatsoever,   rates, 

taxes,  scots,  &c.,  whether  parochial  or  Parliamentary,  which  then 

were  or  should  be  thereafter  charged  or  chargeable  upon  or  on 

[  ^718  ]      account  of  the  "^said  marsh  lands  (the  then  present  land-tax  only 

excepted) ;  it  was  held,  that  any  extraordinary  assessment  made  by 

commissioners  of  sewers  upon  the  lands,  for  a  work  of  permanent 

benefit  to  the  land,  was  within  the  meaning  of  the  agreement. 

The  154th  section  does  not  say  that  the  lands  shall  be  free  from  all 
taxes  or  charges,  but  merely  that  they  shall  be  free  from  the  land-tax. 


[♦710] 


TiNDAL,  Ch.  J. : 

The  question  in  this  case  is,  what  was  the  intention  of  these 
parties,  as  expressed  in  this  covenant.  The  words  are,  that  the 
lessee  shall  pay  ''all  Parliamentary,  parochial,  and  other  taxes, 
tithes,  assessments,  then,  or  thereafter  to  be,  issuing  out  of  all  or 
any  the  said  thereby  demised  premises,  or  chargeable  upon  the 
landlords  or  tenants  thereof,  for  the  time  being,  in  respect  thereof.** 
If  the  land-tax  had  not  be^n  redeemed,  there  could  not  be  any 
doubt  that  the  defendant  would  have  been  bound  to  pay  it.  When 
purchased  by  Mathie,  a  rent-charge  was  imposed  in  lieu  of  such 
land-tax.  It  must  be  taken  that  the  parties^  when  the  lease  was 
made  to  the  defendant,  intended  that  the  rent-charge  should  stand 
upon  the  same  footing  as  the  land-tax,  provided  that  the  words 
which  they  have  used  will  admit  of  such  a  construction.  When 
we  find  a  fee-farm  rent,  corresponding  in  amount  with  the  land-tax, 
imposed  on  the  premises  by  the  Legislature,  it  seems  to  me  that 
we  do  no  violence  to  the  language  of  the  covenant,  by  holding 
this  fee-farm  rent  to  be  a  Parliamentary  assessment  issuing  out  of 
such  premises.  I  therefore  think  that  the  pajrment  in  question  was 
one  which  the  defendant  was  bound  to  make,  under  his  covenant. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  The  rent-charge  payable  to  the 
representatives  of  Mathie  *did  not  originate  in  any  private  grant 
or  agreement,  but  was   created   by   authority  of  Parliament,   in 

(1)  49  E.  R.  610  (3  M.  &  W.  312). 
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substitution  for  an  equivalent  amount  of  land-tax  which  was 
abolished.  Under  the  statute,  the  land-tax  might  either  be 
redeemed  by  the  owner  of  the  land  or  purchased  by  a  stranger. 
Here,  it  was  purchased  by  one,  who,  at  the  time,  was  the  tenant 
of  the  property.  During  the  remainder  of  his  tenancy,  he  would 
hold  the  premises  free  both  from  the  land-tax  and  the  substituted 
rent-charge.  After  the  expiration  of  his  tenancy,  a  lease  was 
granted  of  the  premises  to  the  defendant,  who  covenanted  to  pay 
all  Parliamentary  taxes  and  assessments,  then,  or  thereafter  to  be, 
issuing  out  of  the  premises,  or  payable  by  the  landlords  or  tenants 
in  respect  thereof.  At  the  time  when  this  lease  was  granted,  there 
was  a  person  who  was  entitled  by  authority  of  Parliament  to  a  fee- 
farm  rent  out  of  the  premises,  not  acquired  by  purchase  from  the 
owners  of  the  property,  but  derived  from  the  Legislature,  who 
empowered  him  to  receive  such  rent  in  lieu  of  the  land-tax  charged 
thereon.  I  cannot  entertain  a  doubt  that  this  rent-charge  falls 
within  the  meaning  of  the  defendant's  covenant. 

COLTMAN,  J.  : 

Although  the  expressions  used  in  this  covenant  are  open  to  some 
doubt,  and  this  rent-charge  may  not  be  a  Parliamentary  tax  in  the 
strict  sense  of  the  words,  yet  it  seems  to  me  that  this  is  a  Par- 
liamentary assessment,  according  to  the  fair  construction  of  the 
language  employed  by  the  parties. 

Ebskdye,  J. : 

The  parties  certainly  might  have  placed  this  question  beyond 
doubt,  by  adding  to  the  covenant  the  words,  *^  or  any  rent-charge 
payable  in  lieu  thereof."  But  when  we  look  at  the  statute,  and  at 
all  the  circumstances  of  the  case,  it  is  only  fair  to  presume  that  the 
parties  intended  to  include  within  the  covenant  ^entered  into  by 
the  defendants,  the  rent-charge  substituted  for  the  land-tax.  By 
the  124th  section  of  the  statute,  tenants,  who,  by  their  agreements, 
were  bound  to  pay  the  land-tax,  are  subjected,  on  its  redemption 
by  their  landlords,  to  pay  an  equivalent  amount,  during  the  con- 
tinuance of  their  leases,  as  an  additional  rent.  Although  this 
statute  appears  to  contain  no  provision  applicable  to  such  a  case 
as  the  present,  where  the  land-tax  is  purchased  by  a  stranger,  it 
could  never  be  intended  that  a  tenant  should,  by  reason  of  such  a 
purchase  having  been  made,  gain  an  advantage  at  the  expense 
of  his  landlord.     The  lease  to  the  defendant  was  made  after  the 
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Habbild. 


Thb         parchase  of  the  land-tax  by  Mathie ;  but  it  cannot  be  doubted  that 

GOVERNOKS 

OF  chbibt*s  the  parties  meant  to  place  themselves  in  the  same  situation  as  that 
Hospital     -^^  which  they  would  have  stood  if  the  lease  had  been  granted 
previously  to  the  land-tax  being  redeemed  or  purchased  (i). 

As  this  rent  is  a  charge  imposed  by  the  authority  of  Parliament, 
I  think  that  it  may  be  fairly  considered  as  a  Parliamentary  tax, 
within  the  meaning  of  the  covenant  in  question. 

Judgment  for  the  plaintiff's  (2). 


1841. 
Ajfrll  17. 

[721] 


DAVIDSON  V.  Sir  THOMAS  S.  M.  STANLEY. 

(2  Man.  &  G.  721—729 ;  S.  C.  3  Scott,  N.  B.  49.) 

It  is  no  misdirection  if  the  Judge  states  in  strong  terms  the  impression 
which  the  evidence  has  made  upon  his  mind,  unless  it  be  clearly  shown 
that  the  impression  was  not  warranted  by  the  evidence. 

The  bailiff  of  a  large  farming  establishment,  through  whose  bands  all 
payments  and  receipts  take  place,  has  no  implied  authority'  to  pledge  the 
credit  of  his  employer  by  drawing  and  indorsing  bills  of  exchange  in  the 
name  of  the  latter. 

Nor,  in  the  absence  of  all  direct  evidence  of  authority,  does  the  nature  of 
the  employment  of  such  a  bailiff  furnish  any  ground  for  inferring  the 
existence  of  such  an  authonty  upon  slight,  or  upon  any  other  than  dear 
and  distinct  evidence  of  assent  or  acquiescence. 

To  fix  the  principal  the  evidence  should  distinctly  show  that  he  knew,  or 
had  the  means  of  knowing,  the  acts  done  in  his  name. 

Assumpsit,  against  the  defendant  as  the  drawer,  payee,  and  indorser 
of  ten  bills  of  exchange,  amounting  altogether  to  7,866/.  lis.  7iL, 
drawn,  and  payable,  at  different  periods  in  the  year  1889. 

The  pleas  denied  that  the  bills  were  drawn  or  indorsed  by  the 
defendant. 

At  the  trial  before  Rolfe,  B.,  at  the  last  Liverpool  Assizes,  the 
ten  bills  were  produced,  and  purported  to  be  drawn  and  indorsed 
by  **  Eobert  Blundell,  by  procuration  of  Thomas  S.  M.  Stanley"  (3). 


(1)  Vide  Stubbs  v.  Parsons,  3  B.  & 
Aid.  516;  Fuller  v.  AbboU,  4  Taunt. 
105  ;  Taylor  v.  Zamira,  16  R.  R.  668 
(6  Taunt.  524;  2  Marsh.  220);  Clennell 
V.  Ready  7  Taunt.  50;  2  Marsh.  371; 
f^aunderson  v.  Hanson^  3  Car.  &  P. 
314;  Dyery.  Bowhy,  2  Bing.  91;  9 
Moore,  196 ;  Coote,  Landlord  and 
Tenant,  276. 

(2)  And  see  Yaw  v.  Leman,  1  Wils. 
21  ;  Bradbury  v.  Wright,  2  Doug.  624 ; 
Andrews  v.  Hancock,  21  R.  R.  569  (1 
Brod.    &    B.    87  ;    3    Moore,    278) ; 


Whitfield  V.  Brandivood,  20  R.  R.  712 
(2  Stark.  N.  P.  440);  Sprays  v. 
Ilammt/nd,  2  Brod.  &  B.  59;  4 
Moore,  431;  Anfield  v.  Whitt,  27 
R.  R.  745  (Ry.  &  Moo.  246) ;  Wamrr 
V.  Potchitt,  3  B.  &  Ad.  921 ;  SorthurirJc, 
Ex  parte,  41  R.  R.  235  (1  Y.  &  0. 
166);  Sherinytim  y,  AudretPS^Comherb. 
483  ;  Brewster  v.  Kidgill,  12  Mod.  16*»; 
I  Salk.  198;  1  Ld.  Ray.  317  ;  5  Mod. 
369 ;  Carthew,  438 ;  Lord  Holt,  169. 

(3)  This  is  the  ordinary  oommercaal 
form  of  signing  by  procuration.    It  is 
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Blnndell,  the  person  representing  himself  in  these  instruments  as     Davidson 
the  agent  of  the  defendai^,  had  been  his  under-steward,  but  about     stanlby. 
eleven  years  ago,  seven  months  after  the  death  of  the  late  head 
steward,  he  was  promoted  to  the  office  of  head  steward.     It  was 
stated  and  admitted,  that  since  the  negotiation  of  the  bills  in 
question  ^Blundell  had  been  convicted  of  embezzling  the  moneys  of      [  *722  ] 
his  employer,  and  transported  for  fourteen  years. 

The  bills  were  drawn  upon  and  accepted  by  five  persons,  one 
of  whom  was  tenant  of  the  defendant,  another  his  shepherd, 
and  the  other  three  were  also  servants  employed  by  him,  who 
had,  at  Blundell's  request,  given  their  acceptances  to  Blundell,  in 
blank. 

There  was  no  proof  of  any  direct  authority  from  the  defendant  to 
Blundell,  either  to  draw  or  to  indorse  bills  for  him.  The  circum- 
stances under  which  it  was  contended,  on  the  part  of  the  plaintiff, 
that  the  jury  might  infer  an  authority,  were  these  : 

Several  persons  who  supplied  goods  for  the  use  of  the  defendant's 
establishment  were  paid,  from  time  to  time,  in  cheques  drawn 
by  Blundell,  at  the  defendant's  mansion  at  Hooton  Hall  (where 
Blundell  had  an  office,)  upon  the  Commercial  Bank  of  England, 
with  which  Blundell  had  an  account  in  his  own  name,  the  defen- 
dant banking  with  other  bankers.  For  these  payments  Blundell 
took  credit  in  his  rent-account  with  the  defendant.  One  of  these 
cheques  was  shown  to  have  been  drawn  in  the  presence  of  the 
defendant.  Blundell,  at  various  times,  beginning  in  1887  and 
ending  in  1839,  made  payments,  to  a  very  large  amount,  to  trades- 
)>eople  who  had  accounts  against  the  defendant.  These  persons 
were  paid  in  promissory  notes  in  the  following  form : 

'*  I  promise  to  A.  B.  or  order,  the  sum  ot  £  ,  on  account  of 

Sir  Thomas  Stanley,  Bart.,  as  advised. 

'*  BiCHABD  Blundell,  by  procuration  of  Sir  Thos.  S.  M.  Stanley, 
Bart. 

"  To  the  Royal  Bank, 
**  Liverpool, 
"  Payable  at  Robarts,  Curtis,  &  Co., 
"  Bankers,  London." 

incorrect ;  as,  in  strictness,  the  words  ing  by  procuration  is,  either  to  use  the 

used  would  import  that  Blundell  was  name  of  the  principal  only,  or  to  sign, 

the  drawer  &c.  of  the  bills  through  the  '*  A.  B.  (the  principal)  by,  or  by  the 

procuration,  interposition,  or  agency  procuration  of,  C.  D."  (the  agent]. 
of  Stanley.    The  proper  mode  of  sign- 
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Oavidsoh        It  was  not  shown  that  the  defendant  ever  famished  fands  to  take 
Stanley,     up  these  notes,  or  that  he  was  aware  of  their  existence. 
[  723  ]  Two  bills  were  given  in  evidence  by  the  plaintiff,  drawn  by  one 

Weaver,  a  tenant  of  the  defendant,  who,  being  in  arrear  for  rent, 
drew  the  bills  upon  his  cheese-factor  in  London. 

The  first  of  these  was  a  bill  for  85(M.,  drawn  in  1835,  to  Weaver*s 
own  order,  and  indorsed  by  him  in  blank  (i),  and  paid  to  Blandell 
on  account  of  rent.  Blundell  indorsed  the  bill,  as  by  procura- 
tion for  the  defendant,  and  paid  it  into  the  defendant's  bankers. 
Nothing  occurred  to  show  that  the  defendant  was  in  any  way 
apprised  of  the  mode  in  which  this  bill  had  been  indorsed.  It 
appeared  in  the  pass-book  merely  as  a  bill  drawn  by  Weaver,  and 
paid  in  to  the  credit  of  the  defendant. 

The  second  bill  was  drawn  by  Weaver  to  the  order  of  Blundell, 
who  indorsed  it  in  his  own  name,  and  afterwards  indorsed  it  as  per 
procuration  for  the  defendant.  Nothing  more  appeared  respecting 
this  bill,  which  was  not  shown  to  have  reached  the  defendant,  or 
even  to  have  been  paid  to  his  bankers. 

A  bill  was  put  in  by  the  plaintiff,  drawn  by  one  Gregory  for  26/. 
upon  one  Burton,  and  indorsed  by  Gregory  in  blank,  and  after- 
wards indorsed  by  Blundell  as  by  procuration  for  the  defendant. 
This  bill  was  paid  in,  with  others,  to  the  defendant's  credit  with 
the  bankers,  nothing  appearing  in  the  pass-book  to  indicate  that 
this  nugatory  (2)  indorsement  had  been  written  upon  the  bill. 

A  bill  was  put  in  by  the  plaintiff,  drawn  by  the  defendant  himself 
[  *724  ]      in  1836,  to  this  effect :  **  Six  weeks  *after  date  pay  to  me  or  mv 
order  118Z.,  value  received. 

"  To  the  Liverpool  Royal  Bank." 

This  bill  was  indorsed  by  the  defendant,  afterwards  by  Robert 
Leatham,  and  afterwards  by  Blundell  in  his  own  name.  Nothing 
further  appeared  respecting  this  bill  (3). 

It  was  shown,  that  in  1837  a  railway  was  forming  over  the 
defendant's  land.  In  connexion  with  this  circumstance,  the  defen- 
dant opened  an  account  with  the  Royal  Bank  at  Liverpool,  and 
in  October,  1836,  he  sent  to  Blundell  the  following  letter, 
addressed  to  the  Bank.     '*  Gentlemen,  I  have  authorised  my  agent, 

(1)  After  which  an  indorsement  by  of  the  defendant's  account  whether  he 
or  for  the  defendant  could  answer  no      had  indorsed  it  or  not. 

purpose.  (3)  This  hill  would  seem  to  haTe 

(2)  If  Gregory's  hiU  on  Weaver  had  heen  put  in  merely  to  show  that  the 
been  dishonoured  the  amount  would  defendant  was  acquainted  with  the 
have  been  pro])erly  carried  to  the  debit  nature  of  bill  transactions. 
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Mr.  Richard  Blundell,  to  draw  on  my  account  with  the  Boyal  Bank     Datibsok 
450!.,  which  I  engage  to  repay.     I  am,  &c.*'  Stanley. 

In  July,  1888,  a  bill,  at  seven  days'  date,  for  5,000i.,  and  another, 
at  twenty-one  days*  date,  for  10,000/.,  payable  to  the  defendant's 
order,  were  paid  into  the  Liverpool  Bank  to  the  credit  of  the 
defendant.  These  bills  were  indorsed  by  Blundell  as  by  procura- 
tion for  the  defendant.  It  was  not  shown  that  the  defendant  was 
conusant  of  the  mode  in  which  these  bills  had  been  dealt  with  (i). 
The  15,000/.  was  withdrawn  from  the  Liverpool  Bank  upon  orders 
and  cheques  given  by  the  defendant. 

McDonald,  the  manager  at  Chester  for  the  Commercial  Bank  of 

England,  was  not  called  by  the  plaintiff.     It  was  stated  that  he  had 

been  at  Liverpool  in  the  morning,  and  had  left  the  town  for  Chester 

during  *the  trial.     Wilik,  A.-G.  applied  for  a  nonsuit  on  the  ground       [  '725  ] 

thafthe  plaintiff  had  not  chosen  to  call  the  only  witness  who,  in 

the  absence  of  Blundell,  could  show  whether  any  authority  had 

been  given  to  Blundell  which  would  entitle  him  to  draw  and  indorse 

the  bills  in  question.     The  learned  Judge  was,  however,  of  opinion 

that  there  was  some  evidence  to  go  to  the  jury ;  whereupon  Wilde, 

A.-G.,  without  calling  witnesses,  addressed  the  jury,  and  he  referred 

to  Hogg  v.  Snaith  (2)  and  Hag  v.  Goldsmith  (a)  there  cited,  Robinson 

V.    raiT0tt(4),   Smith   v.    Chester (b),   Murrag  v.    The  East  India 

Compang  (6),  and  Attwood  v.  Mannings  (7),  and  commented  on  the 

case  of  Prescott  v.  Flgnn  (8),  which  had  been  cited  by  Cresswell  for 

the  plaintiff. 

The  learned  Judge  in  his  direction  to  the  jury,  told  them,  that  in 
order  to  make  out  that  a  party  is  drawer  and  indorser  by  the  agency 
of  another,  it  is  not  necessary  to  have  a  written  authority,  but  that 
it  is  of  the  greatest  importance  that  there  should  be  very  clear 
evidence  that  the  agent  has  authority  for  what  he  does  with  regard 
to  bills :  that  ordinarily  speaking  persons  receiving  such  bills  would 
require  distinct  written  or  verbal  authority,  in  order  that  there  might 
be  no  diflSculty  afterwards :  that  a  party  who  transacts  business  with 

(I)  Such  an  indorsement  could  not         (2)  9  R.  R.  788  (1  Taunt.  347). 
have  prejudiced  the  defendant,  whose         (3)  9  R.  R.  790  [lb.  349). 
credit  would  be  thereby  pledged  merely         (4)  18  ^.  R.  537  (7  Taunt.  455). 
for   the  puipoae  of  enabling  him  to         (5)  1  R.  R.  345  (1  T.  R.  654). 
acquire  credit  with  the  bankers  to  the         (6)  24  R.  R.  325  ^5  B.  &  Aid.  204). 
aame  amount.    It  seems  to  furnish  no         (7)  31  R.  R.  194  (7  B.  &  0.  27»  •  1 

ground  whatever  for  inferring  that  the  Man.  &  Ry.  66).  ' 

defendant  would  authorise  Blundell  to  (8)  35  R.  R.  508  (9  Bing.  19  •  2  M« 

pledge  his  credit,  with   or   without  &  S.  18).  '  ^' 

consideration,  to  an  unlimited  extent. 
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Davidson     one  who  acts  in  the  name  of  another  may  always  render  himself 

am 

Stanley,  secure  by  refusing  to  advance  money  without  distinct  proof  of  the 
alleged  authority :  that  the  authority,  however,  might  be  circum- 
stantial only,  as  where  the  principal  profited  by  the  transaction, 
[  *726  ]  or  trusted  to  the  agent  for  reimbursement,  or  where,  though  *he 
derived  no  advantage  from  the  transaction,  he  acquiesced  in  it,  bat 
that  in  such  cases  the  evidence  should  be  extremely  clear:  that 
although  the  defendant's  bankers  might  have  had  reason  to  suppose 
that  Blundell  was  using  the  defendant's  name  with  his  authority, 
that  was  not  equivalent  to  notice  to  the  defendant  himself;  and 
that  the  defendant  was  not  bound  by  any  thing  of  which  the  bankers 
may  have  had  notice,  or  which  by  inquiry  they  might  have  fished 
out.  The  learned  Baron  went  minutely  through  the  evidence,  and 
observed  upon  the  absence  of  M'Donald  and  the  non-production  of 
the  pass-book  with  the  Commercial  Bank.  The  jury,  which  was  a 
special  one,  consulted  together  for  a  few  minutes,  and  then  returned 
a  verdict  for  the  defendant. 

Stephen,  Serjt.  now  moved  for  a  new  trial  on  the  ground  of 
misdirection : 

The  situation  of  Blundell  was  such  that  very  slight  evidence  of 
authority  ought  to  have  been  considered  sufficient,  and  the  jury 
should  not  have  been  told,  with  reference  to  the  facts  of  the  case, 
that  the  evidence  of  authority  ought  to  be  extremely  clear.  Blundell 
had  the  sole  management  of  the  defendant's  farm,  a  concern  of 
such  magnitude  that  2,500  head  of  cattle,  &c.,  were  sold  from  it  in 
the  course  of  one  year.  The  business  of  such  a  farm,  as  now  con- 
ducted, would  frequently  require  the  drawing  and  indorsing  of  bills ; 
and  an  authority  might  almost  be  presumed.  At  all  events  very 
little  evidence  is  required  in  such  a  case.  The  plaintiff  was 
unfortunately  unable  to  call  Blundell  himself,  he  being  under 
sentence  of  transportation. 

(TiNDAL,  Ch.  J. :  How  came  the  Bank  to  keep  back  so  long?) 
The  bills  were  drawn  at  four  months  (i). 

[  *727  ]  (Erskine,  J. :  You  are  not  moving  as  upon  a  ^verdict  against 

evidence,  but  for  misdirection.) 

It  should  have  been  left  to  the  jury  to  say,  whether  under  the 

(1)  Two  years  seem  to  have  inter-  bills  and  the  commenoement  of  the 
vened  between  the  faUing  due  of  the      action. 
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circumstances  it  was  not  likely  that  the  defendant  knew  that  his     Dayidoon 
steward  was  in  the  habit  of  indorsing  bills  in  his  name.  staklet. 

(CoLTMAN,  J. :  The  defendant  would  not  see  the  bills  unless  they 
were  returned.) 

He  would  see  the  pass-book,  and  he  would  have  no  right  to  take  it 
for  granted  that  bills  paid  in  to  his,  the  defendant's,  credit  were 
indorsed  by  Blundell  in  his  own  name.  The  learned  Judge  said 
that  the  pass-book  should  have  been  produced;  but,  if  so,  it  is 
submitted  that  it  ought  to  have  been  done  by  the  defendant. 

(TiNDAL,  Ch.  J. :  The  plaintiff  had  to  make  out  his  case.) 

The  case  was  left  to  the  jury. 

(Ebskike,  J. :  If  there  be  a  scmtilla  of  evidence  the  case  must  go 
to  the  jury.) 

The  learned  Judge  said  that  he  could  not  see  any  thing  in  the 
evidence  to  show  that  the  defendant  knew  that  his  name  was 
used. 

(TiNDAL,  Ch.  J. :  That  was  only  reasoning  upon  the  facts. 

BosANQUET,  J. :  Is  a  Judge  merely  to  read  over  his  notes  without 
saying  in  what  manner  the  case  strikes  him  ?) 

It  is  not  the  duty  of  a  Judge  to  state  what  is  the  balance  of  the 
evidence.  No  observation  was  made  on  the  absence  of  tviAhxwM  on 
the  part  of  the  defendant. 

(TiKDAL,  Ch.  J.:  If  the  case  was  weak  at  first,  it  dr^;fi  n^/t 
become  less  so  because  no  answer  is  given  to  it.) 

The  bills  were  discounted  by  M'Donald  for  BlandelL  Th^;  Afh/rfff//- 
General  said,  that  if  M'Donald  had  been  prefefjnt  hh  wo»jM  bav^;  }nj',ti 
able  to  state  what  authority  Blundell  had  for  dra'A  jn;{  a/j/J  i;i/|//r«iri^ 
these  bills;  and  the  learned  Judge  told  the  jury  that  a  uK%U',rin\ 
witness  had  been  sent  away.  It  is  hubmitled,  that  oj/^/fi  iha  Uau$h 
in  this  cause,  the  evidence  of  M'Donald  wouM  hav*;  U,4'ji  UntnuUriHis 
To  entitle  the  defendant  to  set  up  fraud,  ih/it  f\hU:Uf'4i  nh/^ol/l  }in*/h 
been  made  the  subject  of  a  proper  plea,  Ihh  unH^iinH'tott  of  iUh 
learned  Judge  upon  this  point  *may  have  yro^lnfM  an  ^ff^/  i  u\fOh      \  ' 

B.B. — VOL.  LYIU.  JJ/J 
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Bavidsom     the  jury,  and  occasioned  the  verdict  from  which  the  plaintiff  now 
Stanley,     seeks  to  be  relieved. 

TiNDAL,  Ch.  J. : 

I  am  of  opinion  that  no  ground  has  been  shown  for  this  motion. 
I  do  not  perceive  that  any  proposition  of  law  was  laid  down  by  tbe 
learned  Judge  which  was  not  strictly  correct.  The  whole  objection 
amounts  to  this, — that  the  opinion  of  the  Judge  was  delivered  in 
favour  of  the  defendant.  I  think  it  is  no  objection  that  a  Judge 
lets  the  jury  know  the  impression  which  the  evidence  has  made 
upon  his  own  mind.  At  all  events,  the  party  objecting  to  such  a 
course  should  show  that  the  impression  entertained  by  the  Judge 
was  not  justified  by  the  evidence.  If  bankers  could  recover  upon 
such  a  state  of  facts  as  was  presented  to  the  jury  in  this  case,  every 
farm  agent  might  pledge  the  credit  of  his  employer  to  an  indefinite 
amount.  Here,  there  was  no  direct  authority;  and  the  case  of 
Murray  v.  The  East  India  Company  establishes  that  a  general 
authority  to  receive  and  pay,  does  not  authorise  the  agent  to 
indorse  bills  of  exchange.  Here,  it  was  never  shown  that  the 
defendant  knew,  or  had  the  means  of  knowing,  that  his  name  was 
used  in  the  manner  in  which  it  was  used  by  Blundell. 

BOSANQUET,  J. : 

I  am  quite  of  the  same  opinion.  I  think  the  verdict  was  perfectly 
right.  .  The  learned  Judge  considered  that  there  was  some  Mnkt 
evidence  of  authority,  and  that  he  would  not  be  justified  in  taking 
the  case  upon  himself.  It  seems  to  me  that  if  a  nonsuit  had  been 
directed,  there  must  have  been  a  new  trial.  A  Judge  has  a  right  to 
state  what  impression  the  evidence  has  produced  on  his  mind. 

COLTMAN,  J. : 

The  learned  Judge  seems  to  have  made  strong  observations ;  but 
[  •729]       not  stronger  than  he  was  *  justified  in  making.     A  large  mass  of 
evidence  had  been  given,  which,  though  of  little  weight  in  itself,  was 
of  such  a  nature  as  might  mislead  a  jury. 

Erskine,  J. : 

There  was  no  misdirection ;  and  if  the  jury  had  come  to  a 
different  conclusion,  I  think  it  would  have  been  a  verdict  against 
evidence. 

Rule  refused* 


VOL.  Lviii.l     1841.     C.  p.     2  MAN.  &  G.  729—780.  568 

FKEDERICK  THOMAS  WEST  v.  JOHN  BLAKEWAY.        i84i. 

.     ,,  _  April  29. 

(2  Man.  &  G.  729—767;  S.  C.  3  Scott,  N.  R.  199  ;  10  L.  J.  C.  P.  173 ;  9  Dowl.         S/ay  4. 

P.  C.  846;  5  Jut.  630.)  

r  729  1 
A  covenant  to  yield  up  at  the  expiration  of  the  term  all  erections  and 

improvements  erected,  made,  or  set  up  during  the  term  is  broken  by  the 

removal  of  the  sashes  and  framework  of  a  greenhouse  erected  during  the 

term,  the  framework  of  which  was  laid  upon  walls  built  for  the  purpose  of 

receiving  it,  and  embedded  in  mortar  thereon. 

A  plea  to  such  a  breach,  that  it  was  agreed  between  the  lessor  and  the 

termor,  and  that  the  lessor  promised  the  termor,  that  if  the  latter  would 

erect,  make,  and  set  up  a  certain  erection  and  improvement,  to  wit,  a 

greenhouse  in  and  upon  the  premises  during  the  continuance  of  the  term, 

he  should  be  at  liberty  to  pull  down  and  remove  such  greenhouse  at  the 

expiration  of  the  term,  provided  no  injury  were  done  to  the  premises — that 

the  termor  confiding  in  the  agreement  and  promise  did  erect  &c.,  and  did 

at  the  expiration  of  the  term  remove  such  gi*eenhouse,  and  that  no  injury 

or  damage  was  done  to  the,  premises,  was  held  to  be  a  bad  plea,  upon 

which  the  plaintiff  was  entitled  to  judgment  non  obstante  veredicto. 

Covenant.  The  declaration  stated  that  the  testator,  before  and 
at  the  time  of  the  making  of  the  indenture  of  demise  therein- 
after mentioned,  was  lawfully  possessed  of  the  tenements  by  that 
indenture  demised  to  the  defendant,  for  a  certain  term  of  years, 
that  is  to  say,  for  the  residue  of  a  term  of  thirty-one  years  com- 
mencing on  and  from  the  24th  day  of  June,  1812,  and  which  term 
was  then  unexpired.  That  the  testator  being  so  possessed,  on  the 
30th  of  May,  1818,  by  a  certain  indenture  then  made  between 
the  testator  of  the  one  part  and  the  defendant  of  the  other  part, 
the  *counterpart  of  which  indenture  the  plaintiff  brought  into  C  *730  ] 
Court,  sealed  with  the  seal  of  the  defendant,  the  testator  demised 
to  the  defendant  a  certain  messuage,  with  the  chaisehouse,  out- 
houses, garden,  and  field  thereto  belonging,  with  the  appurtenances 
particularly  described  in  the  indenture,  hahendam  to  the  defendant, 
his  executors,  administrators,  and  assigns  from  the  25th  day  of 
December  then  last  past  for  the  term  of  twenty-one  years  from 
thence  next  ensuing,  determinable  nevertheless  as  thereinafter 
mentioned,  at  and  under  the  yearly  rent  therein  mentioned.  And 
the  defendant  did,  by  the  said  indenture,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenant  with  the  testator 
J.  West,  his  executors,  administrators,  and  assigns  (amongst  other 
things),  that  the  defendant,  his  executors,  administrators,  and 
assigns,  should  and  would,  at  his  and  their  own  proper  costs  and 
charges,  from  time  to  time,  and  at  all  times  thereafter  during  the 
said  term,  in  all  things  well  and  effectually  repair,  uphold,  support, 
&c.,  amend  and  keep  the  said  messuage,  coach-house,  out-offices, 

86—2 
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West        and  all  and  singular  other  the  premises  thereby  demised ;  and  all 
blakbwat.    the  walls,  party- walls,  and  fences  thereof,  and  the  sewers,  ditches, 
and  cesspools  used  for  draining  the  same ;  and  all  erections  and 
improvements  which,  during  the  said  term  should  be  erected,  made, 
or  set  up,  in  or  upon  the  premises  or  any  part  thereof,  when,  where, 
and  as  often  as  need  or  occasion  should  be  or  require;  and  the 
demised  premises  and  every  part  thereof,  and  all  such   future 
buildings  and  improvements  as  aforesaid,  being  so  in  all  things 
well  and  sufficiently  repaired,  upheld,  supported,  sustained,  main- 
tained, and  amended,  and  kept,  at  the  end,  or  other  sooner  deter- 
mination of  the  term  thereby  granted,  which  should  first  happen, 
[  ♦731  ]       peaceably  should  and  would  *leave,  surrender,  and  yield  up,  unto 
the  testator  J.  West,  his  executors,  administrators,  and  assigns, 
together  with  the  several  fixtures  mentioned  in  the  schedule  indorsed 
on  the  said  indenture ;  and  also  together  with  all  wainscots,  parti- 
tions, shelves,  cupboards,  dressers,  mantels,  and  other  chimney- 
pieces,  hearths,  slabs,  jambs,  bells,  bell-pulls,  sinks,  pavements, 
fences,  pales,  rails,  gates,  locks,  keys,  bars,  bolts,  leaden  pipes,  and 
gutters,  and  all  other  things  fixed  or  fastened,  or  which  during  the 
said  term  might  be  erected  or  set  up,  in,  or  upon,  or  affixed  or 
fastened  to,  the  said  demised  premises  or  any  part  thereof,  in  good 
plight  and  condition,  reasonable  use  and  wear  thereof,  in  the  mean- 
time, only  excepted.     By  virtue  of   which  demise  the  defendant 
then  entered  into  and  upon  all  and   singular  the  said  demised 
premises,  with   the  appurtenances,  and  became  and  was  thereof 
possessed  for  the  term  so  to  him  thereof  granted  as  aforesaid,  the 
reversion  thereof  immediately  expectant  on  the  determination  of 
the  same  term,  then  belonging  to  the  testator  J.  West  as  aforesaid. 
The  declaration  then  stated  that  J.  West  made  his  will,  with  a 
codicil,  appointing  the  plaintiff,  one  W.  H.  West,  and  one  £.  Elliott 
executors ;  that,  on  the  10th  of  September,  1830,  W.  H.  West  died, 
in   the  lifetime  of  the  testator  J.   West;    that,   on  the   15th  of 
September,   1830,   J.   West,  the  testator,   died  possessed  of  the 
reversion ;  that,  on  the  21st  of  October,  1830,  the  plaintiff  and 
Elliott  proved  the  will,  whereby  the  plaintiff  and  Elliott  became 
possessed  (i) ;  that,  on  the  6th  of  July,  1886,  Elliott  died,  where- 
upon the  plaintiff  in  the  said  reversion  held  himself  in,  and  was 
and  continued  thereof  possessed  until  the  determination  of  the  term 
granted  by  the  indenture.     Breach :   that  the  defendant  did  not 
[  *7S2  J       nor  would  at  his  own  costs  and  charges  "^from  time  to  time,  and  at 

(1)  Vide  jmt,  5&i,  note  (4). 
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all  times  daring  the  term  granted  by  the  said  indenture,  well  and         Wrst 

effectually  repair,  uphold,  support,  &c.,  the  said  messuage,  coach-    blakeway. 

house,  out-offices,  and  all  and  singular  the  premises  thereby  demised, 

and  all  the  walls,  party-walls,  pales  and  fences  thereof,  and  the 

rivers,  ditches,  and  cesspools  used  for  draining  the  same,  and  all 

erections  and  improvements  which,  during  the  term  thereby  granted, 

were  erected,  made,  and  set  up,  in,  and  upon  the  said  premises 

when,  where,  and  as  often  as  need  or  occasion  required;  nor  did 

nor  would  the  defendant  leave  the  same  premises,  or  any  part 

thereof,    in    all    things   well    and    sufficiently  repaired,   upheld, 

supported,  &c.,  at  the  end  of  the  same  term,  according  to  the  form 

and  effect  of  the  said  indenture,  but,  on  the  contrary  thereof,  the 

defendant,  after  the  making  the  said  indenture  (i),  and  during  the 

continuance  of  the  term  thereby  granted,  to  wit,  on  the  1st  day  of 

October,  1830,  and  from  thence  for  a  long  space  of  time,  to  wit, 

from  thence  until  the  end  of  the  said  term,  suffered  and  permitted 

the  messuage,  coach-house,  out-offices,  &c.,  and  all  and  singular 

the  said  demised  premises,  and  all  the  walls,  party- walls,  pales,  and 

fences  thereof  to  be  and  continue  and  the  same  and  every  part 

thereof  were  and  was  for  and  during  all  that  time  out  of  repair, 

ruinous,  &c.,  for  want  of  being  well  and  effectually  repaired,  upheld, 

&c.,  and  the  defendant,  at  the  end  of  the  said  term  by  the  said 

indenture  granted,  left  the  same  premises  and  every  part  thereof  so 

oat  of  repair,  and  in  such  bad  order  and  condition  as  aforesaid,  and 

the  defendant,  during  the  last  mentioned  term,  to  wit,  on  the  day 

and  year  last  aforesaid,  suffered  and  permitted  a  certain  erection 

and  improvement,  to  wit,  a  certain  greenhouse,  which,  ♦during  the       [  •733  ] 

last-mentioned  term,  had  been  erected,  made,  and  set  up,  and  was 

then  standing  upon  the  said  demised  premises  to  be  and  the  same 

was  then  pulled  down  and  prostrated,  and  the  materials  therefrom 

coming  wholly  removed  off  from  the  said  premises,  contrary  to  the 

form  and  effect  of  the  said  indenture  and  of  the  said  covenant  of 

the  defendant  so  by  him  made  in  that  behalf  as  aforesaid.     By 

means  of  which  premises,  and  of  the  said  breaches  of  covenant,  and 

of  the  said  premises  being  in  such  bad  order  and  condition  at  the 

expiration  of  the  last-mentioned  term,  the  plaintiff  could  not  let  the 

premises  for  a  long  time,  to  wit,  from  thence  hitherto,  and  hath 

thereupon  incurred  great  expense,  to  wit,  an  expense  of  lOOZ.,  in 

taking  care  of  the  said  premises,  and  hath  lost  and  been  deprived 

(1)  The  words  "and  after  the  death  of  the  testator  J.  West*'  appear  to  be 
here  omitted. 
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R.E. 


West  of  the  rents  and  profits  which  he  otherwise  might  and  would  have 
Blakewat.    done,  if  the  defendant  had  performed  his  covenant,  Ac. 

Plea :  first,  as  to  so  much  and  such  part  of  the  breach  of  covenant 
above  assigned  as  relates  to  the  pulling  down  and  prostrating  of 
the  supposed  greenhouse,  and  the  materials  thereof  conveying  and 
removing  off  from  the  said  premises,  actio,  non :  because  he  s&iih 
that  no  such  greenhouse  had  been  or  was  erected,  made,  or  set  up, 
nor  was  the  same  standing,  in  or  upon  the  said  demised  premisas 
modo  et  forma :  concluding  to  the  country. 

Secondly,  to  the  same  cause  of  action,  that  the  defendant  did  not 
suffer  or  permit  the  said  supposed  greenhouse  to  be,  nor  was  the 
same  pulled  down  or  prostrated,  nor  were  the  said  materials  there- 
from coming,  or  any  part  thereof,  removed  from  off  the  said  demised 
premises,  modo  et  forma  :  concluding  to  the  country. 

Thirdly,  to  the  same  cause  of  action,  that  after  the  making  of 
the  said  indenture  of  lease,  and  during  the  term  thereby  granted, 
[  *734  ]  and  before  the  committing  of  *so  much  of  the  said  breach  of 
covenant  as  in  the  introductory  part  of  this  plea  mentioned,  or 
any  part  thereof,  and  during  the  continuance  of  the  said  term  and 
in  the  lifetime  of  J.  West,  to  wit,  on  the  6th  day  of  October,  1819, 
the  defendant,  by  a  certain  deed  poll,  then  indorsed  on  the  said 
indenture,  and  duly  signed  by  him  (i)  and  sealed  with  his  seal  (2), 
and  which  the  defendant  now  brings  into  Court  (3),  the  date  whereof 
&c.,  the  defendant  assigned  unto  one  T.  J.  Bellamy  the  demised 
premises:  habendum^  to  the  said  T.  J.  Bellamy,  his  executors, 
administrators,  and  assigns,  for  all  the  rest,  residue,  and  remainder 
of  the  said  term.  By  virtue  of  which  deed  poll  the  said  T.  J. 
Bellamy  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
entered  into  and  upon  all  and  singular  the  demised  premises  (4), 
and  became  and  was  possessed  thereof  for  all  the  then  rest, 
residue,  and  remainder  of  the  said  term.  The  plea  then  set  out 
a  further  assignment  from  Bellamy  to  George  Pepler  on  the  22nd 


(1)  29  Car.  II.  c.  3,  s.  3. 

(2)  At  common  law  a  term  might  be 
assigned  by  parol :  Noke  v.  Awiler^  Cro. 
El.  373,  436;  and  the  Statute  of 
Frauds,  under  which  an  assignment  is 
not  available  unless  in  writing,  and 
signed  by  the  party  or  his  agent,  does 
not  require  sealing.  If  a  deed  were 
necessar^^  a  delivery  as  well  as  a 
sealing  should  have  been  alleged. 

(3)  The  defendant  does  not  denve 


title  under  the  deed ;  besides  which, 
after  the  expiration  of  the  term,  the 
lease  and  all  the  assignments  thereof 
would  belong  to  the  reversioner. 

(4)  The  allegation  of  an  entry  aeem^ 
to  be  unnecessary'':  rt'cfe  BtU'isi*  v. 
BarhricJc,  1  Salk.  209  ;  1  lid.  Bay. 
170;  WiUiams  v.  BiMmtjurt,  21  B.  R. 
583  ( 1  Brod.  &  B.  238 ;  3  B.  Moore, 
500;  1  Wms.  Saund.  203  {!)). 
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December,  1820,  and  from  Pepler  to  W.  Heathcote  on  the  2nd        West 
AugQst,  1823,  and  from  Heathcote  to  William  Hicks. on  the  24th    blakbwat.! 
May,  1825;  and  that  Hicks,  being  so  possessed,  afterwards,  and 
during  the  continuance  of  the  term,  to  wit,  on  the  day  and  year  last 
aforesaid,  it  was  agreed  by  and  between  Hicks  and  J.  West,  and 
"^J.  West  promised  Hicks,  that  if  Hicks  would  erect,  make,  and      [  *785  ] 
set  up  a  certain  erection  and  improvement,  to  wit,  a  greenhouse, 
in  and  upon  the  demised  premises  during  the  continuance  of  the 
term,  Hicks  should  be  at  liberty  to  pull  down  and  remove  such 
greenhouse  at  the  expiration  of  the  term,  provided  no  injury  were 
done  to  the  demised  premises,  in  and  about  the  removal  of  the  said 
greenhouse.     Averment:   that  afterwards,  and  in  the  lifetime  of 
J.  West,  and  during  the  term,  and  whilst  Hicks  continued  such 
assignee,  to  wit,  on  the  day  and  year  last  aforesaid.  Hicks,  confiding 
in  the  said  agreement  and  promise  of  J.  West,  did  erect,  set  up, 
and  make  such  erection  and  improvement,  to  wit,  the  said  green- 
house in  the  supposed  breach  of  covenant  mentioned,  in,  and  upon 
the  demised  premises,  and  Hicks,  in  further  pursuance  of  the  said 
agreement  and  promise  of  J.  West,  did  afterwards,  and  at  the 
expiration  of  the  term,  to  wit,  on  the  25th  of  December,  1888,  pull 
down  and  remove  the  said  greenhouse  from  and  off  the  demised 
premises ;  and,  in  so  doing,  Hicks  did  then  necessarily  and  unavoid- 
ably pull  down  and  prostrate  the  said  greenhouse,  and  the  materials 
therefrom  coming  wholly  removed  from  ofif  the  demised  premises  as 
in  the  assignment  of  breach  of  covenant  mentioned ;  that  no  injury 
or  damage  was  done  to  the  demised  premises  in  and  about  the 
removal  of  the  said  greenhouse :  which  is  the  committing  by  the 
defendant,  of  so  much  of  the  supposed  breach  of  covenant  in  the 
said  declaration  above  assigned,  and  in  the  introductory  part  of 
this  plea  mentioned ;  and  as  it  was  lawful  for  him  to  do  for  the 
cause  last  aforesaid.    Verification. 

Fourthly,  that  as  to  the  sum  of  722.  d«.,  parcel  of  the  said  sums 
of  money  in  the  declaration  mentioned,  actio,  tdterius  non,  because 
the  defendant  now  brings  into  Court  721.  Sa.  ready  to  be  paid  to  the 
plaintiff.  And  the  defendant  further  says,  that  the  plaintiff  has 
not  sustained  ^damages  to  a  greater  amount  than  the  said  sum  of  [  *736  ] 
72Z.  8«.y  in  respect  of  the  cause  of  action  in  the  introductory  part 
of  this  plea  mentioned.    Verification. 

The  plaintiff  added  the  similiter  to  the  first  and  second  pleas,  and 
replied  to  the  third  plea,  that  the  defendant  of  his  own  wrong,  and 
without  the  cause  in  that  plea  alleged  (i),  committed  the  breach  q{ 
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West        covenant  in  the  introdactory  part  of  that  plea  mentioned,  tmM  >  t 

Blakewat.  forma :  concluding  to  the  coantry.     To  the  fourth  plea  he  replied 

damages  ultra:   concluding  to   the  country.      To  both   of  these 

replications  the  similiter  was  added. 

i^^o-  At  the  trial  before  Tindal,  Ch.  J.  at  the  sittings  at  GaUdhall 

f_  '      after  last  Easter  Term,  the  plaintiff  proved  the  affirmative  of  the 

issues  taken  upon  the  first  and  second  pleas ;  and  showed  himself 

entitled  to  85Z.  damages  (which  had  been  contingently  assessed  by 

an  umpire  at  that  sum),  beyond  the  72Z.  3«.  paid  into  Court  under 

the  fourth  plea.     The  defendant,  in  support  of  the  affirmative  of 

the  issue  taken  upon  the  third  plea,  after  the  formal  allegations  in 

that  plea  had  been  admitted  or  proved,  called  William  Hicks,  who 

stated,  on  the  voire  dire,  that  he  had  assigned  over  his  interest  in 

the  term  to  one  William  Margetson.    Hicks  proved  that  during  his 

occupation  of  the  demised  premises,  he  sent  the  following  letter  to 

John  West,  the  lessor : 

"231,  Borough,  15th  February,  1830. 

"  Dear  Sir, — I  have  some  thoughts  about  erecting  a  greenhouse 
in  my  garden  at  Lavender  Hill ;  but,  my  term  of  lease  being  short, 
[  ^787  ]  i^igb  to  know  if  you  are  ^agreeable  that  at  the  end  of  said  term  I 
may  be  at  liberty  either  to  dispose  of  it  at  a  valuation  or  remove 
it ;  of  course  on  condition  that  the  premises  are  not  to  be  injured 
should  such  removal  take  place.  If  I  was  to  have  one  put  up  it 
would  be  against  the  wall  at  back  of  hen-house  or  wood-shed,  and 
where,  from  appearance,  I  have  no  doubt  one  has  been  formerly, 
though  removed  before  I  had  lease.  I  am  adverse  to  litigation,  and 
unless  I  can  see  my  way  clear,  that  if  I  built  a  greenhouse  it  would 
be  at  my  own  disposal,  shall  decline  it  entirely.  The  favour  of 
your  reply  will  oblige." 

In  answer  to  this  letter  the  testator  West  wrote  as  follows : 

**  Guildford,  February  22nd,  1880. 

"Dear  Sir, — I  received  yours  of  the  19th,  respecting  the  erection  of 

a  greenhouse.     I  have  not  the  slightest  objection  to  meet  your  wishes. 

My  intention  is  to  be  in  London  some  time  next  month,  and  will  give 

you  a  call.     Shall  feel  much  pleasure  in  forwarding  your  views*'  (2). 

(1)  Supposing  it  to  be  allowable  to  the    **New    Rules"    of     1834]     this 

reply  de  injurid  in  covenant,  on  the  replication   seems  to  be  bad,  on  the 

ground  that  it  has  been  found  con-  ground  that  the  plea  does  not  rentt 

yenient  to  tolerate  such  a  violation  of  upon  matter  of  excuse  only, 

the    rules  of    pleading  in  assumpsit  (2)  Qu,  whether  this  letter  amounts 

since  the  lax  mode  of  pleading  in  that  to  a  final  assent, 
action  has   been  put  an  end  to   [by 
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Hicks,  acting  upon  John  West  the  testator's  letter  of  the  22nd  of        West 
March,  erected  a  greenhouse  on  the  demised  premises,  but  he  was    blakeway. 
unable  to  state  whether  the  building  was  commenced  before  or  after 
the  death  of  J.  West.    Hicks  was  told  by  his  executor,  the  plaintiff, 
that  he  would  be  clearly  entitled  to  remove  the  greenhouse. 

According  to  the  statement  of  Perkins  the  carpenter,  who  erected, 
and  afterwards  removed,  the  greenhouse,  it  was  built  of  wood  on  a 
frame,  fixed  upon  a  plank  of  wood  called  a  plate,  which  was  laid 
upon  mortar  placed  in  the  indents  of  one  of  three  dwarf  walls 
erected  by  *Hicks  for  the  front  and  sides  of  the  greenhouse,  the  [  *738  1 
back  being  formed  by  an  old  wall.  No  holes  were  made  in  any 
part  of  the  walls,  the  greenhouse  being  erected  with  a  view  to 
removal.  A  few  days  before  the  expiration  of  the  term.  Hicks, 
who  had,  in  May,  1885,  assigned  to  one  Margetson  upon  an  under- 
standing that  Hicks  should  be  at  liberty  to  remove  the  greenhouse 
before  the  determination  of  the  lease,  removed  the  greenhouse, 
leaving  the  walls  and  ground  Hues,  and  doing  no  injury  to  the 
premises.  The  plaintiff  had  at  first  demanded  from  the  defendant 
60/.  as  the  value  of  the  greenhouse,  and  72/.  Ss.  for  general 
dilapidations,  but  afterwards  increased  his  demand  for  such  dilapi- 
dations to  125/.  The  umpire  appointed  by  arbitrators  between 
the  parties  had  estimated  the  former  at  90/.  and  the  latter  at 
107/.  8«. 

It  was  contended  by  Sir  F.  Pollock  and  Chilton,  for  the 
defendant,  that  he  was  entitled  to  a  verdict  upon  the  first  and 
second  issues,  on  the  ground  that  the  greenhouse  was  not  an 
erection  or  an  improvement  within  the  true  construction  of  the 
covenant ;  and  upon  the  third  issue,  on  the  ground  that  the  corre- 
spondence between  J.  West  and  Hicks  amounted  to  an  assent  to  the 
removal  on  the  part  of  the  former ;  and  that,  as  to  the  fourth  issue, 
the  plaintiff  was  bound  by  his  demand  of  72/.  8^. 

Talfourd,  Serjt.  and  Swann,  for  the  plaintiff,  insisted  that  the 
greenhouse  was  clearly  both  an  erection  and  an  improvement ;  and 
that  although  J.  West's  letter  showed  a  disposition  to  enter  into 
some  arrangement,  it  could  not  be  understood  as  amounting  to  a 
final  agreement  between  the  parties  ;  and  that  the  plaintiff  was  not 
bound  by  his  first  demand,  which  was  evidently  made  in  ignorance 
of  the  full  extent  of  the  injury  which  the  premises  had  sustained, 
and  moreover  was  not  acquiesced  in  by  the  defendant. 

The  Lord  Chief  Justice  told  the  jury  that  it  was  difficult  to  say        [  739  ] 
that  a  greenhouse  was  not  an  erection  or  an  improvement,  and 
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West  that  the  witnesses  had  sworn  that  it  was  an  improvement ;  bat  that 
Blakeway.  the  letter  of  J.  West,  in  answer  to  Hicks'  application,  looked  verr 
much  like  an  assent  to  the  removal,  and  that  the  greenhoase 
appeared  clearly  to  have  been  erected  upon  the  faith  of  the  letter : 
that  the  plaintiff  was  not  conclusively  bound  by  his  first  demand, 
but  that  the  parties  had  fixed  the  amount  of  the  dilapidations  by  a 
judge  appointed  by  themselves.  His  Lordship  left  it  to  the  jury  to 
say,  whether  the  greenhouse  was  an  erection  or  an  improvement, 
within  the  meaning  of  the  covenant ;  whether  the  plaintiff's 
testator  had  assented  to  the  erection  and  removal  of  the  green- 
house ;  and  at  what  amount  they  would  assess  the  dilapidations ; 
and  he  requested  them  to  find  the  value  of  the  greenhouse,  and  to 
assess  damages  to  that  amount  on  the  first  and  second  issues, 
whatever  verdict  they  might  return  on  the  third  issue,  in  order 
that,  if  the  Court  should  be  of  opinion  that  the  plea  was  bad  in  law, 
the  plaintiff  might  have  judgment  for  the  value  of  the  greenhoase, 
without  putting  the  parties  to  the  expense  of  executing  a  writ  of 
inquiry. 

The  jury  returned  a  verdict  for  the  plaintiff  upon  the  first, 
second,  and  fourth,  and  for  the  defendant  upon  the  third  issue ; 
and  they  estimated  the  value  of  the  greenhouse  at  90/.,  and  assessed 
damages  to  that  amount  on  the  first  two  issues,  and  assessed  the 
damages  for  the  dilapidations,  ultra  the  721.  8«.,  at  852. 

1840.  On  the  first  day  of  the  following  Term,  Talfottrdy  Serjt.  moved 

May  22 

^  ■  for  a  rule  calling  upon  the  defendant  to  show  cause  ^hy  the  plaintiff 
should  not  be  at  liberty  to  enter  up  judgment  notwithstanding  the 
verdict  found  for  the  defendant  on  the  trial  of  the  cause  on  the 
third  issue  joined,  for  the  sum  of  902.  as  the  damages  assessed  in 
[  *740  ]  "i^respect  of  the  greenhouse,  in  addition  to  the  damages  assessed  on 
the  rest  of  the  record. 

Upon  the  finding  of  the  jury,  it  must  be  taken  that  the  facts 
stated  in  the  third  plea  are  true ;  but  it  is  submitted  that  the 
agreement  therein  set  up,  furnishes  no  defence  to  the  action.  A 
contract  under  seal  can  only  be  discharged  by  an  instrument  of  as 
high  a  nature :  Tlwmpson  v.  Broun  (i),  Heard  v.  IVcuUtam  (2),  Rrx 
in  aux,  IloUis  v.  Bingliam  (3). 

(1)  20  R.  E.  582  (7  Taunt.  656,  IB.  1  Cr.  &  J.  245;  1  Tyr.  46);  and  we 
Moore,  358).  Co.  Litt.   291  b;  Com.  Dig:.  Plwid^r 

(2)  1  East,  619.  (2  W.  34,  35,  37). 

(3)  32  E.  E.  750  (3  Y.  &  J.  101 ; 
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The  Court  having  granted  a  rule  nui  for  judgment  for  the  901.,        West 
non  obstante  veredicto y  Blakbway. 

May  28. 

Bompas,    Serjt.   now   moved   for   a    rule   nisi  to  reduce  the         

damages,  or  for  a  new  trial,  contending  that  the  first  and  second         ^^^' 
issues  ought  to  have  been  found  for  the  defendant,  inasmuch  as 
"  erections  and  improvements  "  in  the  covenant  must  be  understood 
of  such  erections  and  improvements  as  should  form  part  of  the 
house  by  being  affixed  to  the  freehold :  Naylor  v.  Collinge{i). 

TiNDAL,  Ch.  J. : 

You  shall  have  the  benefit  of  this  application  when  the  rule, 
which  has  been  granted  on  the  motion  of  the  plaintiff,  comes  on  to 
be  heard. 

Bompasy  Serjt.  (with  whom  was  Chilton)  now  showed  cause        ^^f^* 
against  the  rule  obtained  on  behalf  of  the  plaintiff :  

It  is  not  contended  that  the  provision  of  a  deed  can  be  discharged 
by  parol.  The  substance  of  the  plea  is  this :  that  the  act  alleged 
as  constituting  a  breach  of  covenant  on  the  part  of  the  defendant 
as  lessee  is  an  act  done  by  an  assignee  of  the  lease  with  *the  [  *74i  ] 
express  assent  of  the  lessor  himself.  There  was  a  given  erection 
on  the  premises,  and  the  plaintiff's  testator  authorised  the  assignee 
of  the  lease  to  remove  it.  The  lessor  has  no  right  to  complain,  if, 
by  an  act  of  his  own,  he  puts  it  out  of  the  power  of  the  lessee  to 
perform  his  covenant.  Hicks  may  be  treated,  for  this  purpose,  as 
a  stranger  to  the  defendant.  It  would  have  surely  been  a  good  plea 
to  say,  that  the  plaintiff  himself  took  away  the  greenhouse. 

(TiNDAL,  Ch.  J. :  That  might  have  been  given  in  evidence  under 
the  second  issue,  which  amounts,  in  substance,  to  non  inf regit  con- 
t'entionem  (2).) 

There  is  a  difficulty  in  seeing  any  difference  between  authorising 
Hicks  to  take  away  the  greenhouse,  and  authorising  the  defen- 
dant to  do  it.       In  Ciritas  London  v.  Greyme  (3),  "  The  mayor  and 

(1)  9  R.  B.  691  (1  Taunt.  19).  of  a  mill  which  goes  by  the  labour  of 

(2)  As  to  this  plea,  see  Com.  Dig.  the  men  prisoners  in  Bridewell,  and 
Pleader  (2  V.  5) ;  8  T.  R.  278,  280 ;  2  demised  by  the  mayor  and  commonalty 
Taunt  278.  of  London  to  one  Grimes  for  years, 

(3)  Cro.  Jac.  182.  The  case  is  against  whom  they  bring  debt,  the 
somewhat  differently  repoiied  b}'  Sir  defendant  pleads  a  proviso  in  the  lease 
Francis  Moore.    *'  In  debt  for  the  rent  that  if  the  lessors  do  not  find  eight 
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West 

r. 

Blakeway. 


I.  *742  ] 


citizens  of  London  covenanted  to  find  eight  men  to  grind  every 
day  in  Bridewell  mill,  which  they  let  to  the  defendant,  and  agreed 
that  if  they  failed  therein  the  defendant  should  retain  so  much 
of  the  rent  out   of  his   rent.      The  defendant  pulled  down  the 
corn-mill  and  made  it  an  horse-mill,  and  the  plaintiffs  would  not 
defalk  so  much  out  of  his  *rent  as  he  ought  to  be  allowed  for  the 
eight  men.      But  all  the  Court  held,  that,  by  the  alteration  of  that 
mill  in  this  manner,  the  lessors  are  discharged  of  their  covenant." 
If  by  the  act  of  the  covenantee  the  covenantor  is  disabled  from  per- 
forming his  covenant,  the  covenant  is  discharged.     If  the  plaintiff 
himself  had  taken  away  the  greenhouse,  this  would  have  been 
precisely  the  case  of  Civitas  Tjondon  v.  Greyme.      Here,  he  autho- 
rises a  stranger  to  take  it  away ;   and  the  act  of  that  stranger,  done 
under  the  authority  of  the  plaintiff,  must,  in  a  question  between 
the  plaintiff  and  the  defendant,  be  considered  as  the  act  of  the 
plaintiff.    If  a  plea  sets  out  a  defence  which  is  good  in  substance, 
however  informally  pleaded,  the  plaintiff  cannot  have  judgment  roh 
obstante  veredicto.     A  removal  under  the  authority  of  the  plaintiff's 
testator  is  a  removal  by  the  plaintiff  himself  (i).     It  is  the  same 
thing  as  if  the  plaintiff  had  sold  the  greenhouse  to  Hicks,  and  Hicks 
had  removed  it. 


(TiNDAL,  Gh.  J. :  There  would  have  deen  no  doubt,  if  the  plaintiff 
had  authorised  Hicks  by  deed  to  remove  the  greenhouse ;  but  will  a 
verbal  authority  be  sufficient  ? 

BosANQUET,  J. :  You  say  that  the  act  was  substantially  done  by 
J.  West.) 

The  defendant  contends  that  it  is  the  same  thing  as  if  the  plaintiff 
had  been  present,  and  had  ordered  the  workmen  to  remove  the 
greenhouse. 


men  to  draw  the  mill  {de  traher  le 
mulin)  every  day,  then  Udies  quoties, 
the  lessee  should  retain  from  his  rent 
8f/.  every  day  for  every  man  deficient; 
and  the  lessee  alleges  default  of  the 
men  to  the  value  of  the  rent.  To 
which  the  lessors,  in  their  replication, 
show  that  the  lessee  has  pulled  down 
{dirute)  the  mill,  and  transfoimed  it  to 
be  drawn  by  a  horse  and  not  by  men, 
wherefore  they  did  not  find  men,  and 
80  they  pray  judgment;  and  it  was 
adjudged  with  the  plaintiff,  because 


the  alteration  is  the  act  of  the  leasee 
himself  "  :  F.  Moore,  877. 

(1)  '*If  a  lease  for  years  be  made 
upon  condition  not  to  alien  without 
licence,  and  after  the  lessor  licences 
the  lessee  to  alien,  and  dies  before 
alienation,  yet  the  lessee  may  alien; 
for  the  death  of  the  lessor  is  not  any 
countermand;  for  this  was  executed 
on  the  part  of  the  lessor  as  much  as  it 
could  be  '* :  Oo.  Litt.  52  b,  where  it  is 
said  to  have  been  so  resolved,  in  IL 
3  Jac.,  in  Communi  Banco. 
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(TiNDAL,  Gh.  J. :  He  does  not  order  but  allows  bim  to  do  it.) 

Tbe  Court,  by  acceding  to  this  motion,  would  drive  tbe  parties  to 
circuity  of  action.  The  defendant  will  be  entitled  to  sue  Hicks  for 
the  non-performance  of  his  engagement  "^to  keep  the  covenants  in 
the  lease,  and  Hicks  will  have  his  remedy  over  by  action  upon  the 
contract  contained  in  the  letters  between  himself  and  the  lessor. 

It  is  submitted  that  this  is  a  case  in  which  the  lessor  and  a 
stranger,  by  mutual  agreement,  caused  a  greenhouse  to  be  put  up 
and  removed.  Lord  Coke  says  (i),  that  ''  If  a  man  make  a  feoff- 
ment in  fee,  upon  condition  that  the  feoffee  shall  re-enfeoff  him 
before  such  a  day,  and,  before  the  day,  the  feoffor  disseise  the 
feoffee,  and  hold  him  out  by  force  until  the  day  be  past,  the  state  of 
the  feoffee  is  absolute,  for  the  feoffor  is  the  cause  wherefore  the 
condition  cannot  be  performed,  and  therefore  shall  never  take 
advantage  for  non-performance  thereof.  And  so  it  is  if  A.  be  bound 
to  B.  that  J.  8.  shall  marry  Jane  G.  before  such  a  day,  if  B.  marry 
with  Jane,  he  shall  never  take  advantage  of  the  bond,  for  that  he 
himself  is  the  means  that  the  condition  could  not  be  performed  :  and 
this  is  regularly  true  in  all  cases.*' 

In  5  Vin.  Abr.,  Condition  (M.  c),  pi.  5,  it  is  said,  "  If  a  man  be 
bound  in  an  obligation  of  401.  upon  condition,  or  (with,  ove)  defeas- 
ance, that  if  J.  S.  be  servant  to  the  obligee  for  seven  years,  the 
obligation  shall  be  void ;  j^cv*  Curiam ,  it  is  a  good  plea  that  the 
obligee  licensed  the  servant  to  go,  &c.,  though  the  licence  be  only 
by  parol'*:  Bro.  Licences,  pi.  18,  citing  6  Edw.  IV.  2(2).  The 
^following  cases  from  1  Boll.  Abr.  453,  show  that  a  covenant  may 
be  discharged,  without  deed,  by  the  act  of  ^'the  lessor  (3).  ''  If  a 
man  be  bound  to  build  a  house,  he  is  excused  if  the  obligee  will  not 
suffer  him  to  build  it ;  for  he  cannot  come  upon  the  land  against  his 
will  (4).     If  a  condition  be  to  repair  a  house,  he  (the  obligor)  is 


West 

r. 

Blake  WAT. 


0)  Co.  Litt.  206  b ;  2  Tho.  Co.  Litt. 
18. 

(2)  M.  6  Edw.  IV.  fo.  1,  2,  pi.  4. 

(3)  Translated,  5  Vin.  Abr.  244. 

(4)  Lord  Rolle  cites  19  Edw.  IV. 
f.  2  b,  /ter  Curiam,  That  case  (M.  19 
Kdw.  IV.  fo.  2,  pi.  6,  which  began  in 
T.  18  Edw.  IV.  fo.  8,  pi.  12),  was  an 
action  of  covenant,  in  which  the 
plaintiff  declared  upon  an  indenture, 
whereby  the  defendant  should,  before 
a  certain  day,  have  framed  and  raised 
a  house,  to  wit,  in  length  twenty-one 


feet,  and  in  height  twenty  feet,  for 
10/.  Cateshy  (Serjt.).  Actio,  noriy  be- 
cause we  say  that  the  defendant  had 
framed  the  house  according  to  the 
indenture,  &c.,  and  that  the  plaintiff 
would  not  suffer  him  to  raise  the  said 
house  in  length,  because  the  plaintiff 
had  not  so  much  land;  for  the  land 
was  of  one  J.  B. ;  and  in  height  the 
frame  of  the  house  was  according  to 
the  indenture;  and  because  it  was 
higher  than  the  house  to  which  it  was 
to  be  joined  the  plaintiff  would  not 


[  ♦743  ] 


[  ♦744  ] 
[  ♦746  ] 
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excused  if  a  stranger,  by  the  command  of  the  obligee,  distarb  him 
and  will  not  suffer  him  to  do  it  (i).  If  a  ^condition  be  to  erect  a 
mill,  and  afterwards  he  (the  obligor)  comes  to  the  obligee,  and  says 
that  all  things  are  ready  for  the  erecting  of  it,  and  asks  when  he 
shall  come  with  the  mill  to  erect  it,  if  the  obligee  says  that  he  wiU 
not  have  the  miH,  and  wholly  discharge  him  of  the  mill,  this  shall 
excuse  him  of  the  performance  (2).  If  lessee  for  years  of  a  house 
covenant  to  repair  it  and  to  leave  it  (3)  in  as  good  a  plight  as  he 
found  it,  and  afterwards  certain  sparks  of  fire  (4)  come  out  of  the 
chimney  of  the  lessor  in  a  house  not  very  remote,  whereby  the 
house  of  the  lessee  is  burnt,  this  will  excuse  the  performance  of  the 
covenant  by  the  lessee,  in  that  he  is  not  bound  to  rebuild,  because 
this  comes  by  the  act  of  the  lessor  himself  "(5).  The  cases  cited 
from  Rolle  (6)  are  recognised  by  Lord  Chief  Baron  Comyns  (7).  Bat 
the  present  case  is  stronger  than  there  cited.  There  the  covenantor 
was  only  hindered  by  the  covenantee  from  doing  the  act;  here 
the  covenantor  is  a  party  to  the  non-performance.      In  RatcUff  v. 


raise  it  till  it  was  made  equal  in 
height;  wherefore,  &c.  And  the 
opinion  of  the  Court  was,  that  the 
defendant  should  not  have  the  plea  in 
any  other  manner,  but  that  he  shoidd 
say  that  the  plaintiff  would  not  suffer 
him,  for  if  the  defendant  had  pleaded 
an  agreement  of  the  plaintiff  without 
specialty,  &c. — for  he  could  not  plead 
in  bar  without  specialty,  where  the 
plaintiff  counts  upon  a  specialty.  But 
if  the  defendant  had  said  that  the 
plaintiff  would  not  suffer  him  to  raise 
the  house  upon  his  land,  then  it  had 
been  good ;  for  the  defendant  cannot 
come  upon  the  land,  &c.  without  the 
plaintiff's  will,  &c.     Quod  nota, 

(1)  Citing  9  Hen.  VI.  44  b,  which 
was  the  case  of  Joan  Qu^'tn  of  England 
(widow  of  Henry  IV.)  v.  Lyle,  M. 
9  Hen.  VI.  fo.  44,  pi.  25.  The 
defendant  pleaded  that  one  A.,  by  the 
command  of  the  plaintiff,  disturbed 
him  from  repairing,  and  would  not 
suffer  him  to  do  the  repairs.  The 
plaintiff  I'eplied  that  A.  did  not  dis- 
turb the  defendant  by  the  command  of 
the  plaintiff.  This  replication  being 
objected  to  as  a  negative  pregnant, 
the  plaintiff,  protesting  that  there  was 
no  disturbance,  replied  that  she  did 
not  command  A.  to  disturb  the  de- 


fendant.   This  issue  was  accepted  by 
the  defendant. 

(2)  Citing  3  Hen.  VI.  37  (Hen.  III., 
Hen.  VI.  fo.  36,  37,  pi.  34).  But  that 
was  an  action  on  the  case  against  one 
Watkins,  a  mill-maker  of  London,  for 
not  erecting  a  mill  according  to  bis 
undertaking.  Lord  Coke  says,  SaiimM 
eat  petere  funtea  quam  aectari  rivulue* 

(3)  Vide  Luxtnort  v.  Bobaoti,  19  B.  R. 
396  (1  B.  &  Aid.  585).  The  authcmty 
cited  towards  the  end  of  that  case  was 
cited  from  Fitz.  Abr.  tit.  Covenant, 
pi.  29,  not  from  F.  N.  B.,  as  stated 
in  the  report.  And  see  7  Go.  B«p. 
Ida. 

(4)  As  to  the  liability  of  parties,  at 
common  law  or  by  the  custom  of  the 
realm,  for  damages  resulting  from 
their  fire,  however  occasioned;  see 
Bmulitu  v.  Finglam^  P.  2  Hen.  IV. 
fo.  18,  pi.  5 ;  1  Roll.  Abr.  1 ;  1  Yin. 
Abr.  215 ;  Vaughan  v.  Meulore^  43 
E.  B.  7il\3  Bing.  N.  C.468;  4  Scott, 
244 ;  7  Car.  &  P.  525).  And  see  Dig. 
Hb.  47,  tit.  9,  1.  12. 

(5)  6  Anne,  c.  31,  s.  6;  14  Geo.  III. 
c.  78,  8.  86. 

(0)  Vouching  an  original  case  in  12 
Jac. 
(7)  Com.  Dig.  tit.  Condition  (L.  6). 
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Pentberton  (i),  in  an  action  of  covenant  for  the  non-payment  of 
demurrage,  the  defendant  only  pleaded  the  general  issue  {i).  The 
^defence  set  up  was,  that  the  plaintiff,  who  was  master  and  owner  of  '  •uJ  ] 
the  ship,  had  waived  all  claim  to  demorrage  by  consenting  that  the 
time  for  discharging  the  cargo  should  be  enlarged ;  and  evidenee 
was  offered  to  prove  that  the  defendant,  who  was  the  eonsignee, 
could  have  discharged  the  cargo  by  the  time  limited,  bot  that  the 
plaintiff  gave  him  leave  to  take  out  the  cargo  as  he  was  wailing  for 
a  freight.  Lord  Kenyon  said  that  the  licence  and  aeqoieseenee  of 
tlie  plaintiff  was  a  good  and  legal  defence  against  any  claim  for 
demurrage;  but  that  the  plaintiff  should  have  known  that  the 
defendant  meant  to  rely  on  that  matter  in  his  defence,  and  that  it 
should  have  been  specially  pleaded.  By  the  Statute  of  Frauds  a 
surrender  can  only  be  in  writing,  yet  in  Dof  i  Wituhl^.y  ▼•  Pyr  ^Z), 
Lord  Kenyon  held  the  acts  of  the  parties  to  amount  to  a  virtual 
surrender.  The  forfeiture  of  a  lease  by  breach  of  covenant  may  be 
waived  by  the  conduct  of  the  covenantee,  without  any  release  under 
seal :  Doe  d.  Sore  v.  Ekitis  (4),  Doe  d.  Knvjht  v.  R^jwe  ('*), 

(CoLTMAN,  J. :  Li  Fraunces's  ease  (€•),  Lord  Coke,  in  giving  judg- 
ment,  cited  the  case  in  35  Hen.  VL  tit.  Barre,  162  ^7;.  ''  The 
master  of  St.  Katherine*s  let  three  houses  to  one  by  indenture,  on 
condition  that  he  should  not  permit  or  harbour  any  whore  ^/^m^ 
piiteine)  within  the  said  house,  if  he  be  warned  thereof  by  the  master 
or  his  servant ;  and  if  she  remain  th^ie  for  six  weeks  after  warning 
by  the  master  or  his  servant,  that  then  the  'master  and  his  '  '741^  ] 
successor  should  re-enter ;  and  it  was  shown  tliat  the  leasee  huflered 
such  a  whore  to  remain  there ;  wherefore  such  servant  of  the  ws^hXer 
made  warning  to  him  that  he  should  not  suffer  her  to  remain 
there ;  and  he  would  not  (attend  to  the  warning  ,  but  tntUned  the 
said  woman  to  remain  there  for  the  sp^u&e  of  six  we^Ls ;  wherefore 
the  said  master  ousted  him,  &e.  To  nhich  the  Wt^i^e  i^aid,  that 
after  the  warning  made  ihe  master  eommandel  the  whore  U>  \ih  in 

(1)  1  Eflp.  N.  P.  C.  35.  *iftK.*irT^2*r,  wf.^?r*sw»  ♦fc^  M*t^j^,  00%%' 

(2)  From    the   use   of    tlik    Ufrm      Uy*^   vA    ar'/.'Wl    it.*      At  A    «M{ 


throughout  the  report  in  Etfpinin'iK-.  it  Mm.%.  X.  K  IwUx   J^y^y^,  pi.  \, 

has  heen  supposed  that  the  pka  vai*  *''*,  1  Y^,  N%  K  ^',  VAA, 

N<m  ui  factum.    It  is  however  t;ftar,  '4^  £r,  4  M/y/.  T4',    I   ^Mt,   4  J'. 

that  by  the  general  i^ffoe.  wa«  Bk«u.t,  l-A. 

a  plea  traTersingthe  hreaeh  a.4i«^;5ri^i;  /,  K; ,  4  M/^/^  ''AZ ,  2  ^/^t,  Ik  l^ 

as  Lord  Ke^ttos  said,  ''That  all  tL**.  ISh. 

appeared  on  the  face  of  the  p!eadLr.r«  '*»,  ^  *.*»,  h^'p,  ffA  ;, 

was,  a  denial  of  the  plain tiir«  eiaixb  ol  ',  YJjl  Ai/t,  Ut,  I'/^ff*',  pi   UYl, 
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West  one  of  the  said  houses,  and  to  remain  there  for  six  weeks  after ; 
Blakeway.  without  this,  that  she  remained  there  by  the  said  plaintiff.  And  it 
was  held  by  the  whole  Court  that  that  replication  was  not  good, 
because  the  indenture  is  qtiod  non  permittat  any  whore  to  remain 
there  :  as  if  I  am  bound  to  you  to  enfeoff  you  of  an  acre  of  land 
before  such  a  day,  within  which  time  you  disseise  me,  that  is  not  to 
the  purpose ;  for  you  had  no  colour  to  enter  upon  me,  and  I  may 
re-enter  and  make  the  feoffment.  So,  in  this  case,  the  master  had 
no  colour  to  put  the  whore  into  possession ;  wherefore  the  les^e 
might  well  oust  her.  So,  it  is  no  plea,  without  special  matter 
shown.  Wherefore  the  lessee  said  that  the  master  ousted  him,  and 
with  force,  and  against  the  will  of  the  lessee,  put  her  in,  and  made 
her  remain  there,  with  force,  against  the  lessee's  will  for  six  weeks, 
&c.,  and  that  was  held  a  good  plea."  There,  the  distinction, 
between  a  simple  dispensation  and  a  forcible  act  on  the  part  of  the 
lessor,  is  adverted  to.) 

That  case  appears  to  support  the  position  for  which  the  defendant  con- 
tends. The  plea  first  pleaded  did  not  show  that  the  defendant  conld 
not  have  turned  the  woman  out.  If  the  defendant  had  pleaded  that 
the  plaintiff  had  put  the  woman  in  without  the  knowledge  of  the 
defendant,  it  is  submitted  that  such  a  plea  would  have  been  good. 
Here,  it  is  shown  by  the  plea,  that  the  defendant  had  no  right  to 
interfere. 

[  'z^s  ]  (TiNDAL,  Ch.  J. :  The  lessee  is  always  *answerable  for  the  act  of 

the  assignee.) 

That  would,  no  doubt,  be  so  in  a  case  where  the  plaintiff  had  not 
interfered.  The  law  revolts  at  the  position  .that  the  covenantee 
should  himself  authorise  a  breach  of  the  covenant,  and  then  sue 
the  covenantor  for  that  very  breach. 

Talfourd,   Serjt.,  in  support  of  the  rule   for  judgment  non 
obstante  veredicto  : 

Unless  the  agreement  at  the  time  it  was  entered  into  had  the 
effect  of  discharging  the  covenant,  the  third  plea  is  no  answer  to 
the  action  (i).  At  the  time  Hicks  erected  the  greenhouse,  be  had 
no  right  to  act  upon  an  agreement  which,  being  by  parol,  had  no 
operation.     The  law  does  not  permit  a  contract  under  seal  to  be 

(1)  But  an  award,  or  an  award  with      accord  without  satisfaction),  would  l« 
satisfaction,  may  be  pleaded  where  a      no  defence, 
more  submission  to  arbitration  (as  an 
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varied  by  parol.    If  it  were  otherwise,  a  false  case  would  be        West 

frequently  set  up  to  defeat  a  solemn  instrument,  and  false  witnesses    blakewat. 

would  be  called  to  support  it.     In  Ratcliff  v.  Pemberton,  it  was 

unnecessary  to  decide  whether  the  licence,  if  pleaded,  would  have 

been  a  defence  to  the  action,  and  the  question  as  to  the  insufficiency 

of  a  parol  licence  to  discharge  a  covenant  was  not  considered. 

Doe  d.   JViiickley  v.  Pye  only  shows  that  where  a  landlord  has 

acquiesced  in  acts  done  by  the  tenant,  it  may  be  inferred  that  those 

acts  were  done  under  a  sufficient  authority.     Doe  d.  Knight  v. 

Roue  merely  shows  that  the  Lord  Chief  Justice  was  of  opinion 

that  a  landlord  cannot  recover  in  ejectment  against  a  party  whom 

he  has  induced  to  become  tenant  upon  a  representation  that  there 

had  been  no  breach  of  the  covenant  upon  which  he  is  endeavouring 

to  enforce  a  forfeiture. 

(TiNDAL,  Ch.  J. :  In  that  case  it  *is  expressly  said,  that  there  was       [  *7^o  j 
no  dispensation.) 

The  cases  of  Heard  v.  Wadham,  Thompson  v.  Brown ^  and  Ilex  v.  Bing- 
ham have  received  no  answer,  and  the  principle  of  this  case,  namely, 
that  a  deed  cannot  be  controlled  by  a  parol  contract,  has  been  fully 
recognised  in  this  Court  in  the  late  case  of  Harris  v.  Goodwyn  (i). 

TiNDAL,  Ch.  J. : 

This  is  an  actioa  of  covenant  brought  by  the  surviving  executor 
of  the  lessor,  who  was  himself  a  termor,  against  the  lessee,  upon  a 
covenant  in  the  lease,  to  yield  up  the  demised  premises  at  the 
expiration  of  the  term,  together  with  all  erections  and  improvements 
which,  during  the  term  thereby  granted,  should  be  erected,  made, 
or  set  up,  in  or  upon  the  said  premises  or  any  part  thereof.  Tlie 
defendant,  in  his  third  plea  states,  that  the  interest  in  the  lease 
vested  in  one  Hicks,  as  assignee  of  the  term,  and  that  it  was  agreed 
between  the  lessor  and  Hicks,  that  if  Hicks  would  erect,  make  and 
set  up  a  certain  erection  or  improvement,  to  wit,  a  greenhouse  in 
and  upon  the  demised  premises,  during  the  continuance  of  the 
last-mentioned  term.  Hicks  should  be  at  liberty  to  pull  down  and 
remove  such  greenhouse  at  the  expiration  of  that  term,  provided  no 
injury  was  done  to  the  demised  premises  in  and  about  the  removal 
of  the  greenhouse.    It  being  found  by  the  jury  that  the  plea  is  true 

(1)  2  Man.  &  G.  405;  2  Scott,  N.  R.  tically  obsolete  by  virtue  of  h  '24  i^u  # 
459  (omitted  from  B.  B„  the  point  the  J.  A.  1873.  ^Srl(\i;^t  \''' 
actually  decided  having  become  prac-      4th  ed.  569.— A.  C  ""><*''»«, 

B.B. — VOL.  LVra. 
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West       in  fact,  the  qaestion  now  arises  whether  it  is  good  in  point  of  law ; 

t?. 

Blakeway.  and  it  appears  to  me,  upon  the  best  consideration  I  can  bring  to 
that  question,  that  the  plea  contains  no  legal  answer  to  the  declara- 
tion. If  the  lessor  had  occasioned  the  breach,  that  would  have 
been  an  answer  to  the  complaint  founded  on  that  breach,  not  on  the 
ground  of  an  agreement,  but  because  the  act  complained  of  would 

[  *75i  ]  have  been  the  act  *of  the  lessor  himself,  and  not,  as  charged,  the 
act  of  the  lessee.  The  lessee  might  have  said — this  was  your  own 
act,  and  therefore  you  are  not  damnified.  But  this  plea  appears 
to  me  to  set  up  that  which  is  merely  a  parol  licence.  Now  it  is  a 
well-known  rule  of  law,  that  Unumqnodque  ligamen  dissolritur,  et^t-m 
ligamine  quo  et  ligatur  (i).  This  is  so  well  established,  that  it  appears 
to  me  unnecessary  to  refer  to  cases.  I  will  mention  only  Rtygm  v. 
Payne  (2),  which  was  an  action  of  covenant  for  the  non-payment  of 
money  ;  the  defendant  pleaded  a  parol  discharge  in  satisfaction  of 
all  demands.  It  was  held,  upon  demurrer,  that  the  covenant  could 
not  be  discharged  without  a  deed ;  and  Blake's  case  (3)  was  cited. 
Now  if  an  action  had  been  brought  against  the  assignee,  to  have 
set  up  this  defence  would  have  been  in  direct  violation  of  the  rule 
to  which  I  have  adverted.  How  can  it  be  an  answer  for  the  lessee, 
if  not  for  the  assignee?  Cases  of  conditions  which  have  been 
waived,  or  the  performance  of  which  has  become  impossible,  do  not, 
I  think,  apply.  No  doubt  in  the  case  of  a  bond,  if  the  breach  be 
occasioned  by  the  obligee,  or  if  the  performance  of  the  condition  be 
rendered  impossible  by  his  act,  no  forfeiture  is  incurred.  Though 
the  bond,  however,  is  under  seal,  the  condition  is  of  a  thing  resting 
on  evidence  only.  It  may  be  compared  to  matter  in  pais  (4).  But 
in  the  case  of  a  covenant  the  whole  matter  is  under  the  seal  of  the 
party ;  and  the  contract  into  which  he  has  entered  can  be  discharged 
only  by  an  instrument  of  the  same  nature  as  that  by  which  the 

[  ^752  ]  ^contract  was  created.  If  it  could  be  maintained,  as  was  contended 
on  the  part  of  the  defendant,  that  the  third  plea  disclosed  an  act 
which  the  lessor  had  done,  or  which  he  had  compelled  to  be  done,  I 
think  it  would  have  been  good.  It  would  have  been  like  the  well- 
known  plea  of ''  damnified  by  his  own  default."  But  that  does  not 
appear  to  me  to  be  the  true  construction  of  this  plea ;  and  I  think 

(1)  As  to  this  maxim,  vi(ie2  1nsi.  (4)  The  distinction  usually  taken  *  Ls 
360,  Wingato's  Maximes,  68 — 72,  and  between  matter  of  record  and  matter 
the  cases  there  collected.  in  pais,  strictly  so  called,  i.e.  between 

(2)  2  Wils.  376.  In  that  case  there  things  transacted  in  Court  and  thin^cs 
does  not  appear  to  have  been  any  transacted  between  parties  out  of 
consideration  for  the  parol  discharge.  Court :  2  Blac.  Com.  294. 

(3)  6  Co.  Hep.  43  b. 
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that  the  rale  for  entering  up  judgment  non  obstante  veredicto  must        Wbst 
be  made  absolute.  Blakkwat. 

BOSANQUET,  J.  : 

I  am  of  opinion  that  the  facts  stated  in  the  third  plea  afford  no 
answer  to  the  breach  of  covenant  to  which  that  plea  is  addressed. 
!No  rule  of  law  is  more  fully  established  than  this,  that  a  contract 
under  seal  cannot  be  varied  by  a  parol  contract.  I  agree  that  if 
the  covenantee  prevent  the  performance  of  the  covenant  by  an  act 
of  his  own,  his  right  of  action  for  the  breach  of  that  covenant  is 
destroyed.  But  the  act,  to  constitute  such  a  defence,  must  be  the 
immediate  act  of  the  covenantee.  Here,  an  executory  agreement, 
entered  into  during  the  term,  is  attempted  to  be  set  up  as  an  answer 
to  an  action  brought  upon  a  breach  of  covenant  committed  at  the 
expiration  of  the  term.  The  covenant  was  directly  broken.  With 
respect  to  Doe  d.  Knight  v.  Rowe,  that  was  an  ejectment  for  a  for- 
feiture ;  and  the  fair  result  of  Lord  Tentbrden's  language  is,  that 
there  is  a  disposition  in  the  Courts  to  lean  against  a  forfeiture  (i). 

COLTMAN,  J. : 

I  cannot  consider  this  case  as  different  from  what  it  would  have 
been,  if  the  defendant  had  continued  to  be  tenant,  and  had  himself 
done  the  act  complained  of ;  because  the  assignment  to  Hicks  was 
the  ♦consequence  of  his  own  voluntary  act.  The  fallacy  of  the  [  •763  ] 
argument  which  has  been  put  forward  on  behalf  of  the  defendant  is, 
that  it  assumes  that  there  was  an  act  done  by  the  lessor  by  which 
the  lessee  was  prevented  from  performing  his  covenant.  This  falls 
within  The  Master  of  St.  Kathenne's  case,  cited  in  Fraunces's  case. 

Erskine,  J. : 

I  am  of  the  same  opinion.  The  only  defence  disclosed  by  the 
third  plea  is,  that  the  removal  of  the  greenhouse  took  place  with 
the  assent  of  the  lessor.  The  most  that  can  amount  to  is,  that 
there  was  a  parol  agreement  to  dispense  with  the  performance  of 
that  which  the  defendant  had  engaged,  by  covenant,  to  do.  If  the 
defendant's  engagement  had  not  been  under  seal,  this  parol  dispen- 
sation would  have  been  a  good  defence  to  an  action ;  but  the  original 
contract  being  under  seal,  performance  cannot  be  dispensed  with  by 
an  agreement  not  under  seal.    It  appears  to  be  admitted  (2)  that  if 

(^)  But  see  the  observations  of  the  (*2)  The  admission  seems  rather  to 

same  learned  Judge  in  Doe  d.  Davis  v.  have  been,  that  if  the  agreement  would 
RlMm,  31  B.  R.  729  (Moo.  &  Mai.  not  protect  Hicks,  it  could  not  protect 
189).  the  defendant. 

37—2 
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[r.r. 


West 
r. 


this  action  had  been  brought  against  Hicks,  the  parol  agreement 

Blakeway.    would  have  been  no  defence.     I  am  therefore  of  opinion  that  this 

rule  ought  to  be  made  absolute. 

Ride  absolute  (i). 

[  754  ]  Talfourdj  Serjt.  then  showed  cause  against  the  rule  to  reduce 

the  damages  or  for  a  new  trial : 

The  question  upon  the  first  issue  is  not,  whether  the  greenhouse 
was  2k  fixture y  but  whether  such  a  greenhouse  as  is  mentioned  in  the 
declaration,  and  which  is  there  described  as  a  certain  erection  and 
improvement,  had  been  erected  or  was  standing  upon  the  demised 
premises.  The  covenant  was  intended  to  embrace  things  which  do 
not  commonly  pass  under  the  denomination  of  fixtures. 

(TiNDAL,  Ch,  J. :  When  I  was  told  that  I  must  leave  to  the  jury 
the  question  whether  this  was  a  fixture  or  not,  I  said,  I  will  leave  it 
in  the  very  terms  of  the  issue.) 

According  to  the  evidence,  however,  this  was  clearly  a  fixture. 

BomjpaSy  Serjt.  in  support  of  his  rule  : 
The  terms  of  the  issue  were,  whether  any  such  greenhouse  had 


(1)  Accord  with  satisfaction  after 
coveDant  broken,  is  a  good  plea,  **  for 
the  action  is  not  merely  grounded  on 
the  deed,  but  also  on  the  deed  and  the 
wrong  subsequent,  which  wrong  is  the 
cause  of  the  action  "  :  lilake'a  case,  6 
Co.  Rep.  44  a.  *'  Covenant:  for  that 
the  lessee  covenanted,  for  him  and  his 
assigns,  to  repair  and  maintain  the 
house  in  reparation,  from  time  to  time, 
dunng  the  term  ;  and  shows  that  the 
lessor  assigned  all  his  term  to  the 
defendant.  And  for  default  of  repara- 
tions, after  the  assignment,  he  brought 
the  action  against  the  assignee.  The 
defendant  pleads  that,  after  the  decay, 
he  made  such  a  concord — that  the 
plaintiff  should  have  30^.  and  such 
goods,  in  satisfaction  of  that  destruc- 
tion, &c,y  and  shows  it  to  be  executed. 
Whereupon  it  was  demurred,  and 
moved  for  the  plaintiff,  that  it  was  not 
any  plea ;  ft»r  the  action  being  gi-ouitded 
upon  a  deed,  cannot  be  discharged 
unless  by  deed;  as  an  obligation,  with 
a  condition,  cannot  be  discharged  by  a 
contract.     But  all  the  Court  held  that 


the  plea  was  good  enough ;  for  it  is  not 
pleaded  in  discharge  of  the  covenant, 
but  only  for  the  damages  which  are 
demanded  by  reason  of  the  breach  of 
the  covenant,  and  the  covenant  re- 
mains ;  and  this  plea  sounds  only  in 
discharge  of  the  defendant,  and  it  is 
not  like  to  the  case  of  an  obligation, 
for  there  it  is  a  duty  certain,  and  it  is 
not  any  plea,  although  it  be  before  or 
after  the  day  of  payment :  and  in  every 
action  where  only  amends  is  demanded 
by  way  of  damages,  accord  executed  is 
a  good  bar "  :  Aldrn  v.  Blague^  Cro. 
Jac.  99. 

In  Smtw  v.  Franklin  J  1  Lutw.  359, 
the  exception  taken  to  the  plea  was, 
that  the  concord,  &c.  was  pleaded  in 
satisfaction  of  the  covenants  (which 
were  not  broken  at  that  time,  as  the 
defendant  himself  had  alleged);  and 
that  could  not  be,  because  the  cove- 
nants, being  created  by  deed,  could 
not  be  discharged  but  by  deed :  but 
award  with  satisfaction  is  a  good  plea 
in  satisfaction  and  discharge  of  the 
damage  upon   the  broken   covenant. 
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been  ^erected,  &c.     But  in  order  to  understand  the  meaning  of  the        west 
term  "such  greenhouse,"  it  would  be  necessary  to  look  not  only  to    bla^keway. 
the  terms  of  the  breach,  to  which  the  first  three  pleas  are  addressed,       \_  ^755  ] 
but  also  to  the  language  of  the  covenant  upon  which  that  breach  is 
assigned.     The  stating  to  the  jury  the  very  words  of  the  issue  would 
not,  therefore,  present  to  their  minds  any  question  as  to  whether 
this  greenhouse  was  or  was  not  a  fixture,  or  whether  the  erections 
and  improvements  mentioned  in  the  covenant  were,  or  were  not, 
limited  to  such  erections  and  improvements  as  should  be  affixed  to 
the  freehold. 

(BosANQUET,  J. :    Have  they  not  wisely  avoided  the  debatable 
word  "fixture?" 

TiNDAL,  Ch.  J. :  The  lessor  would  not  have  complained  of  the 
removal  of  a  hat  fixed  to  a  peg.) 

The  case  of  Nayhr  v.  CoUinge  (i)  was  cited  at  the  trial.  There,  it 
was  held,  that  a  covenant  to  yield  up  in  repair  all  erections  and  build- 
ings erected  during  the  term  upon  the  demised  premises,  includes 
erections  and  buildings  erected  and  used  by  the  tenant  for  the 
purposes  of  trade,  if  such  erections  or  buildings  be  let  into  the  soil, 
or  are  otherwise  fixed  to  the  freehold,  but  not  those  which  merely 
rest  upon  blocks  or  pattens.  In  giving  judgment,  the  Court  said — 
The  thing  removed  is  described  as  resting  upon  blocks  or  pattens. 
It  is,  therefore,  a  mere  chattel,  and  is  not  an  erection  or  building 
within  the  meaning  of  the  covenant.  In  Buckland  v.  Butterfield  (2), 
a  conservatory  on  a  brick  foundation  attached  to  a  dwelling-house, 
and  communicating  with  it  by  windows  opening  into  the  con- 
servatory, and  a  flue  passing  into  a  chimney  in  the  dwelling-house, 
was  held  to  have  become  part  of  the  freehold.  But  the  ground  upon 
which  it  was  so  held  was,  that  it  was  shown  not  to  be  removable 
without  injuring  the  premises. 

(BosANQUBT,  J. :  Was  that  an  *action  of  covenant.)  [  *756  ] 

And  of  this  opinion  was  the  whole  650;    Wyvil  v.  Staphtoiiy  IStra.  615; 

Court,  overruling  RnhhHt$  v.   StitktT,  1  Roll.  Abr.  266,  tit.  Arbitrement  (U.) 

•J  Boll.  Rep.  187,  where  it  had  been  pi.  8;  3  Vin.  Abr.  103;  Com.  Dig.  tit. 

held  that  accord  with  satisfaction  was  Pleader  (2  Y.  9). 

a  g<K>d  discharge  of  covenants  execu-  (1)  9  R.  R.  691  (1  Taunt.  19).    And 

tory  before  breach.    And  see  *4«ow.,  see  5  B.  &  Ad.  715;  2  Nev.  &  M.  428. 

(.'TO.   Eliz.   46;   Sam/ord  v.    Catcliffe,  (2)  22  R.  R.  649  (2  Brod.  &  B.  54 ; 

Yelv.    124 ;  EeUa  v.  Lambert,  Aleyn,  4  Moore,  440). 
.'iii,  39;    Noyts  v.   Hopyoud,  Cro.  Jac. 
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West  It  was  an  action  on  the  case  for  waste.  Bat  it  is  submitted,  that 
Blakbway.  the  question  of  fixture  or  no  fixture  cannot  depend  on  the  form  of  the 
action.  In  Davis  v.  Jones  (i)  it  was  held  that  trover  would  lie  for 
certain  parts  of  a  machine  erected  during  the  term,  which  were 
capable  of  being  removed  without  injury,  and  had  been  asoallj 
valued  between  out-going  and  in-coming  tenants.  Here,  it  was 
proved  that  the  greenhouse  was  removable,  and  was  actually 
removed,  without  any  injury  or  damage  to  the  demised  premises. 
The  terms  ''erections and  improvements  "  in  the  present  case  must 
be  construed  from  the  context,  which  speaks  only  of  things  affixed 
to  the  freehold ;  the  first  part  of  the  covenant  relating  to  fixtures 
erected  at  the  time  of  the  commencement  of  the  demise,  the  second, 
to  fixtures  erected  during  its  continuance.  The  term  ** erections" 
is  also  explained  by  the  term  **  improvements,"  with  which  it  is 
coupled ;  as  the  demised  premises  cannot  be  said  to  be  improved 
by  that  which  is  not  affixed  to  the  freehold.  When  a  lessee 
covenants  to  leave  **  improvements,"  he  does  not  engage  to  leave 
that  which,  but  for  such  covenant,  would  be  no  improvement. 

TiKDAL,  Ch.  J. : 

I  left  the  question  to  the  jury  in  the  very  terms  of  the  issue.  It 
as  has  been  suggested,  I  was  wrong  in  doing  that,  there  ought  to  be 
a  new  trial.  I  thought,  at  the  time,  that  the  parties  had  adopted 
the  words  "erections  and  improvements"  for  the  very  purpose  of 
avoiding  all  discussion  as  to  what  might  be  considered  as  coming 
within  the  description  of  a  fixture,  which  is  the  term  generally  used 
in  covenants. 

BOSANQUET,  J. : 

When  I  heard  the  covenant  read,  I  thought  the  word  "  fixture  " 

[*157  ]      had   been  purposely  omitted   *in    order  to  avoid  any  technical 

niceties.     "  Erection  and  improvement  "  are  not  technical  words. 

I  think  this  greenhouse  was  an  improvement  within  the  meaning 

of  the  covenant ;  and  it  was  undoubtedly  an  erection. 

COLTMAN,  J. : 

The  covenant  is  useless,  unless  it  goes  further  than  is  contended. 
The  argument  on  the  part  of  the  defendant  gives  no  efiiect  to  the 
words  **  erections  and  improvements."  It  appears  to  me,  however, 
that  this  greenhouse  was  a  fixture. 

(1)  20  B.  R.  3i'6  (2  B.  &  Aid.  lOd). 
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!Ebskike,  J. :  Wbbt 

I  should  have  entertamed  some  doubt,  upon  the  authority  of  Blakeway. 
Naylor  v.  Collingey  whether  the  parties,  on  entering  into  the 
covenants  contained  in  this  lease,  did  not  contemplate  such  erec- 
tions and  improvements  as  are  affixed  to  the  freehold.  I  am 
glad,  however,  that  the  Court  do  not  send  this  case  down  to  a  new 
trial,  because  I  think  that,  if  sent  down,  the  jury  would  be 
warranted  in  finding  that  this  greenhouse  was  a  fixture. 

Rtde  discharged  (l). 

BIGNALL   V.  GALE.  i84i. 

(2  Man.  &  G.  830—840;  S.  C.  3  Scott,  N.  R.  108;  10  L.  J.  0.  P.  169;  9  Dowl.       ^P^LT' 

P.  C.  651  ;  7  Jur.  701.)  [  830  J 

An  objection  to  an  award  on  the  ground  of  irregular  and  improper 
conduct  on  the  part  of  the  arbitrators,  was  held  to  be  waived  where  the 
iiTegularities  had  been  known  to  the  injured  party  three  weeks  before  the 
award  was  made,  without  any  objection  being  taken. 

Assumpsit,  brought  to  recover  a  balance,  including  the  amount  of 
two  bills  of  exchange,  claimed  to  be  due  from  the  defendant  to  the 
plaintiff. 

Plea :  nan  assumpsit. 

At  the  trial  before  Tindal,  Ch.  J.,  at  the  sittings  at  Westminster 
after  Hilary  Term,  1839,  a  verdict  was  entered  for  the  plaintiff, 
damages,  10,000L,  subject  to  the  award,  &c.,  of  Cochran,  a  book- 
seller, and  Howell,  a  surveyor,  and  if  they  should  not  agree,  then 
to  the  award,  &c.  of  Hatchard,  a  surveyor,  as  umpire,  but  who  was 
not  called  upon  to  act.  Cochran  and  Howell  made  their  award 
on  the  8th  of  January,  1841,  directing  the  verdict  to  stand  for 
2,736Z.,  and  ordering  the  defendant  to  pay  the  costs  of  the  reference 
and  award. 

In  Hilary  Term  last,  Wilde,  Solicitor-General,  obtained  a  rule, 
calling  upon  the  plaintiff  to  show  cause,  why  the  award  should  not 
be  set  aside.  The  grounds  stated  in  the  rule  were, — first,  that  the 
arbitrators  had  been  guilty  of  improper  conduct,  in  hearing  evi- 
dence in  the  absence  of,  and  without  notice  to,  the  defendant  or  his 
attorney ;  secondly,  that  they  had  been  guilty  of  improper  conduct, 

H)  For  the  Boman  law  of  fixtures,  par     fiction.)        For     the      Pnijjsiau 

see  Dig.  lib.  19.  tit.  1.  13.  5  H— 18.  law      of      Pertinenz-stucke      (thiiiirs 

For  the  present  French  law  of  fix-  appurtenant  or  annexed)    nee  Allge- 

tures,  see  Code  Civil,  art.   517 — 532.  meines  lAndrecht  f iir  die  Preuu'^iwhen 

(For  the  ancient  French  law,  see  Fer-  Staaten,  ErHten  T)j<.'il,  Zweit<r.'ii  TitoK 

liere,  Diet  de  Droit,  tit  Inuneubles  $  42—108. 
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BiGNAi.L  to  all  transactionB  and  dealings  between  the  plaintiff  and  the 
Gale.  defendant.  That  written  notices  were  sent  by  the  arbitrators  to  the 
attorneys  of  the  plaintiff  and  the  defendant,  to  produce  the  same  at 
the  next  meeting  of  the  arbitrators,  nxed  for,  and  held  oo,  the  25th 
of  September  ;  on  which  day  the  arbitrators  met,  but  the  plaintiff's 
attorney  only  was  in  attendance.  That  another  meeting  was 
directed  to  take  place,  at  the  same  house  in  which  they  were  thea 
assembled, — the  Exchequer  Coffee  House, — on  the  2nd  of  October, 
and  a  notice  was  sent  to  the  defendant,  peremptorily  requiring  his 
attendance  and  the  production  of  the  books,  the  particulars  of 
which  had  been  specified  in  the  former  notice,  and  informing  the 
defendant  that,  in  the  event  of  his  non-attendance,  the  arbitrators 
would  proceed  in  his  absence.  That  the  defendant  not  attending 
on  the  2nd  of  October,  the  meeting  was  adjourned  till  the  15th ; 
notice  whereof  was  given  to  the  defendant,  with  an  intimation,  that 
unless  he  attended  the  arbitrators  would  proceed  in  his  absence. 

[  *834  ]  That  on  *the  15th  of  October  the  arbitrators  and  the  plaintiffs 
attorney  attended,  but  no  one  appeared  on  the  part  of  the  defendant, 
though  some  books  were  produced  as  coming  from  the  defendant, 
which  had  been  left  by  mistake  at  another  coffee-house  in  Palace 
Yard.  That  the  plaintiff 's  attorney  then  delivered  up  to  the  arbi- 
trators certain  books  and  papers,  as  and  for  all  the  books  and 
papers  in  his  custody  or  power  belonging  to  the  plaintiff ;  where- 
upon the  arbitrators  proceeded  in  their  reference.  That  the  arbi- 
trators found  great  difficulty  in  the  examination  of  several  bills 
of  exchange,  put  in  by  the  defendant,  relating  to  the  accounts  in 
dispute  between  the  parties,  by  reason  of  the  defendant  withholding 
several  important  books,  amongst  which  were  the  balance  books, 
the  cheque  books,  and  the  bill  books.  That  the  arbitrators  agreed 
that  Woollacott  should  be  recalled  to  identify  the  books  produced 
on  the  part  of  the  defendant,  and  to  state  what  books,  if  any, 
the  defendant  possessed  which  had  not  been  produced ;  and  there- 
fore they  requested  the  plaintiff 's  attorney  to  procure  Woollacott*s 
attendance.  That  Woollacott  appeared  on  the  4th  of  December, 
1840,  and  the  arbitrators  put  some  questions  to  him  with  respect  to 
the  books,  and  requested  the  plaintiff's  attorney  to  take  down  in 
writing  Woollacott's  statement,  while  the  arbitrators  looked  over 
the  books  which  were  then  identified.  That  Woollacott,  having 
spoken  to  the  identity  of  some  of  the  books,  declared  that  there  were 
two  bill  books,  besides  cheque  books  and  balance  books,  which  had 
not   been  produced,   and  which   would  have  afforded  important 
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information.     That  doubts  existing  in  the  minds  of  the  arbitrators      bignall 
as  to  the  real  date  of  some  bills  of  exchange  which  had  been  produced        qalk. 
by  the  defendant,  by  reason  of  a  portion  of  their  contents  being 
cut  off  or  obliterated,  the  arbitrators  agreed  that  they  would  make 
inquiries  of  Messrs.  Herries  &  Co.  and  of  Messrs.  *Cocks  &  Co.  with      [  •835  ] 
respect  to  these  bills ;  and  also  that  they  should  make  inquiries  of 
Jarvis  with  regard  to  the  cheque  mentioned  in  the  affidavit  filed  in 
support  of  the  rule,  in  order  that  they  might  obtain  a  knowledge  of 
facts  which  might  guide  them  in  their  decision. 

Cochran  denied  that  he  had  demanded  2002. 

The  affidavit  of  the  plaintiff's  attorney  stated, — that  he  had  not 
at  any  time  interfered  with  the  deliberations  of  the  arbitrators,  and 
that  he  was  not  present  at  any  of  their  meetings,  after  the  respec- 
tive cases  of  the  parties  had  been  closed,  except  for  the  purpose 
of  producing  certain  books  of  account  and  papers,  called  for  by  the 
arbitrators ;  and  that  on  the  4th  of  December,  1840,  he  attended 
the  arbitrators,  at  their  request,  with  Woollacott,  whom  the  arbi- 
trators were  desirous  of  re-examining  as  to  the  books  kept  by  him, 
as  clerk  to  the  defendant,  and  whose  examination  he,  on  that 
occasion,  took  down,  at  the  request  of  the  arbitrators. 

Atcherlepf  Serjt. : 

The  correctness  of  the  conclusion  at  which  the  arbitrators  have 
arrived  is  not  disputed,  even  by  the  affidavits  upon  which  this  rule 
was  obtained  ;  and  the  irregularities  and  misconduct  stated  in 
those  affidavits  have  been  fully  answered.  There  is  no  ground  for 
disturbing  the  settlement  in  which  the  arbitrators  appointed  by 
both  parties  have  concurred  after  a  protracted  and  expensive  (i) 
investigation. 

Chunnellf  Serjt.,  on  the  same  side : 

The  mode  of  conducting  an  inquiry  before  arbitrators  is  matter 
for  the  discretion  of  the  arbitrators  themselves, — persons  selected 
by  the  parties  on  account  of  their  supposed  competency  to  conduct 
such  inquiry.  The  Court  will  not  interfere,  *on  the  ground  that  [  •836  ] 
a  witness  has  been  recalled  by  the  arbitrators,  after  the  case  was 
closed,  no  improper  motive  appearing  on  the  part  of  the  arbitrators, 
and  the  re-exaraination  not  being  brought  about  by  the  manage- 
ment of  the  plaintiff  or  his  attorney.     If  there  was  any  irregularity 

(1)  The  plaintiS's  costs,   taxed  as      935/.,  including  457/.  lOs.  paid  to  the 
between  party  and  party,  amounted  to      two  ai-bitrators. 
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BiGNAi.L  to  all  transactions  and  dealings  between  the  plaintiff  and  the 
Gale.  defendant.  That  written  notices  were  sent  by  the  arbitrators  to  the 
attorneys  of  the  plaintiff  and  the  defendant,  to  produce  the  same  at 
the  next  meeting  of  the  arbitrators,  fixed  for,  and  held  od,  the  25lh 
of  September ;  on  which  day  the  arbitrators  met,  but  the  plaintiff's 
attorney  only  was  in  attendance.  That  another  meeting  was 
directed  to  take  place,  at  the  same  house  in  which  they  were  then 
assembled, — the  Exchequer  Coffee  House, — on  the  2nd  of  October, 
and  a  notice  was  sent  to  the  defendant,  peremptorily  requiring  his 
attendance  and  the  production  of  the  books,  the  particulars  of 
which  had  been  specified  in  the  former  notice,  and  informing  the 
defendant  that,  in  the  event  of  his  non-attendance,  the  arbitrators 
would  proceed  in  his  absence.  That  the  defendant  not  attending 
on  the  2nd  of  October,  the  meeting  was  adjourned  till  the  15th ; 
notice  whereof  was  given  to  the  defendant,  with  an  intimation,  that 
unless  he  attended  the  arbitrators  would  proceed  in  his  absence. 

[  *834  ]  That  on  *the  15th  of  October  the  arbitrators  and  the  plaintiff's 
attorney  attended,  but  no  one  appeared  on  the  part  of  the  defendant, 
though  some  books  were  produced  as  coming  from  the  defendant, 
which  had  been  left  by  mistake  at  another  coffee-house  in  Palace 
Yard.  That  the  plaintiff's  attorney  then  delivered  up  to  the  arbi- 
trators certain  books  and  papers,  as  and  for  all  the  books  and 
papers  in  his  custody  or  power  belonging  to  the  plaintiff ;  where- 
upon the  arbitrators  proceeded  in  their  reference.  That  the  arbi- 
trators found  great  difficulty  in  the  examination  of  several  bills 
of  exchange,  put  in  by  the  defendant,  relating  to  the  accounts  in 
dispute  between  the  parties,  by  reason  of  the  defendant  withholding 
several  important  books,  amongst  which  were  the  balance  books, 
the  cheque  books,  and  the  bill  books.  That  the  arbitrators  agreed 
that  Woollacott  should  be  recalled  to  identify  the  books  produced 
on  the  part  of  the  defendant,  and  to  state  what  books,  if  any, 
the  defendant  possessed  which  had  not  been  produced ;  and  there- 
fore  they  requested  the  plaintiff 's  attorney  to  procure  Woollacott'b 
attendance.  That  Woollacott  appeared  on  the  4th  of  December, 
1840,  and  the  arbitrators  put  some  questions  to  him  with  respect  to 
the  books,  and  requested  the  plaintiff's  attorney  to  take  down  in 
writing  Woollacott's  statement,  while  the  arbitrators  looked  over 
the  books  which  were  then  identified.  That  Woollacott,  having 
spoken  to  the  identity  of  some  of  the  books,  declared  that  there  were 
two  bill  books,  besides  cheque  books  and  balance  books,  which  had 
not   been   produced,   and   which   would  have  afforded   important 
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information.     That  doubts  existing  in  the  minds  of  the  arbitrators      bignall 
as  to  the  real  date  of  some  bills  of  exchange  which  had  been  produced        qIlk. 
by  the  defendant,  by  reason  of  a  portion  of  their  contents  being 
cut  off  or  obliterated,  the  arbitrators  agreed  that  they  would  make 
inquiries  of  Messrs.  Herries  &  Co.  and  of  Messrs.  *  Cocks  &  Co.  with       [  ^sas  ] 
respect  to  these  bills ;  and  also  that  they  should  make  inquiries  of 
Jarvis  with  regard  to  the  cheque  mentioned  in  the  affidavit  filed  in 
support  of  the  rule,  in  order  that  they  might  obtain  a  knowledge  of 
facts  which  might  guide  them  in  their  decision. 

Cochran  denied  that  he  had  demanded  200/. 

The  affidavit  of  the  plaintiff's  attorney  stated, — that  he  had  not 
at  any  time  interfered  with  the  deliberations  of  the  arbitrators,  and 
that  he  was  not  present  at  any  of  their  meetings,  after  the  respec- 
tive cases  of  the  parties  had  been  closed,  except  for  the  purpose 
of  producing  certain  books  of  account  and  papers,  called  for  by  the 
arbitrators ;  and  that  on  the  4th  of  December,  1840,  he  attended 
the  arbitrators,  at  their  request,  with  WooUacott,  whom  the  arbi- 
trators were  desirous  of  re-examining  as  to  the  books  kept  by  him, 
as  clerk  to  the  defendant,  and  whose  examination  he,  on  that 
occasion,  took  down,  at  the  request  of  the  arbitrators. 

Atcherlepf  Serjt. : 

The  correctness  of  the  conclusion  at  which  the  arbitrators  have 
arrived  is  not  disputed,  even  by  the  affidavits  upon  which  this  rule 
was  obtained  ;  and  the  irregularities  and  misconduct  stated  in 
those  affidavits  have  been  fully  answered.  There  is  no  ground  for 
disturbing  the  settlement  in  which  the  arbitrators  appointed  by 
both  parties  have  concurred  after  a  protracted  and  expensive  (i) 
investigation. 

ChanneUf  Serjt.,  on  the  same  side : 

The  mode  of  conducting  an  inquiry  before  arbitrators  is  matter 
for  the  discretion  of  the  arbitrators  themselves, — persons  selected 
by  the  parties  on  account  of  their  supposed  competency  to  conduct 
such  inquiry.  The  Court  will  not  interfere,  *on  the  ground  that  [  •836  ] 
a  witness  has  been  recalled  by  the  arbitrators,  after  the  case  was 
closed,  no  improper  motive  appearing  on  the  part  of  the  arbitrators, 
and  the  re-examination  not  being  brought  about  by  the  manage- 
ment of  the  plaintiff  or  his  attorney.     If  there  was  any  irregularity 

(1)  The  plaintiff's  costs,   taxed  as      935/.,  iDcluding  457/.  iOs,  paid  to  the 
between  party  and  party,  amounted  to      two  ai'bitrators. 
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BioNALL      in  these  proceedings,  the  defendant  should  not  have  lain  by,  taking 
Gale.        the  chance  of  a  favourable  decision,  but  should  have  stated  his 
objection   immediately  :    Atkinson  v.  Abraham  (i)  and  Tleiclett  v. 
Laycock  (2)  were  cited. 

Shecy    Serjt.    (with    whom   was    Wilde,  Solicitor-General)   in 
support  of  the  rule  : 

The  charge  of  corruption  is  answered  ;  but  the  arbitrators  were 
guilty  of  gross  irregularity,  amounting,  though  not  to  moral,  yet  to 
legal  misconduct ;  which  is  a  sufficient  ground  for  setting  aside 
the  award  :  Phipps  v.  Ingram  (3).  Several  cases  to  this  effect  are 
collected  in  Watson  on  Arbitration,  2nd  ed.,  224 — 227,  as  In  rr 
Hick  and  others  (4) ;  an  Anonymous  case  in  2  Chitt.  Bep.  (ft); 
Walker  v.  Frohisher  (6)  ;  Fetherston  v.  Cooper  (7),  where  Lord 
Eldon,  L.  C,  says:  **  No  Court  could  permit  an  arbitrator  to 
decide  so  delicate  a  question,  as  whether  a  witness,  examined  in  the 
absence  of  the  other  party,  had  an  influence  on  him  or  not.** 
WooUacott  was  recalled  for  a  very  important  purpose,  and  stated 
that  the  defendant  had  other  books  which  ought  to  have  been 
produced.  This  statement  the  defendant  should  have  b.en  allowed 
to  meet,  by  producing  the  books  supposed  to  be  material,  or 
by  correcting  or  explaining  the  statement.  The  inquiries  and 
examinations  respecting  the  cheques  and  the  bills'  of  exchange 
[  *837  ]  "^ought  not  to  have  taken  place  without  notice  to  the  defendant. 
The  notices  stated  in  the  affidavits  filed  by  the  plaintiff  relate,  not 
to  the  examination  of  witnesses,  but  to  the  production  of  books. 
Atkinson  v.  Abraham  has  been  cited  for  the  plaintiff;  but,  in  tiiat 
case,  the  judgment  of  the  Court,  as  delivered  by  Eyrb,  Ch.  J.,  was 
this, — ''  Upon  what  ground  in  law  is  it  that  the  second  examination 
will  impeach  this  award?  This  is  clear,  that  if  the  arbitrator 
thought  proper  to  ask  the  witness  a  question  for  his  own  informa- 
tion, after  the  evidence  was  closed,  that  circumstance  will  (woold) 
not  induce  us  to  set  aside  the  award.  If,  indeed,  it  appeared  that 
there  was  any  surprise  in  it, — that  the  second  examination  had 
been  brought  about  through  the  management  of  the  defendant's 
attorney,  that  might  be  a  good  ground  of  objection.  Besides,  this 
seems  a  matter  of  too  little  conseciuence  to  be  opened  again.** 

(1)  1  Bo8.  &  P.  175.  (-1)  21  R.  R.  511  (8  Taunt.  6JM), 

(2)  31  R.  R.  695  (2  Cur.  &  P.  57^),  (5)  23  R.  R.  741  (2  Chitty,  44). 
cor.  Abboti'.  Ch.  J.  (6)  5  K.  R.  223  (6  Vos.  70). 

(3)  3  Dowl.  P.  C.  6(50.  (7)  9  Ves.  68. 
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TiNDAL,  Gh.  J.  :  BlONALL 

r. 

We  cannot  lose  sight  of  this, — that  for  three  weeks  before  the  gale. 
award  was  made,  the  defendant  was  aware  of  all  the  objections 
which  he  now  urges  to  the  Court.  On  the  17th  and  18th  of 
December  the  defendant  was  informed  by  Cochran  that  Woollacott 
had  been  recalled,  and  that  the  arbitrators  had  sought  for  and 
obtained  information  from  other  persons.  What  right  has  he  to 
lie  by,  and  allow  the  arbitrators  to  make  their  award,  and,  when 
he  finds  the  award  to  be  against  him,  to  move  to  set  it  aside  upon 
this  objection  ?  There  is  another  ground  upon  which  it  appears 
to  me  that  we  ought  not  to  disturb  the  award.  The  case  was 
closed  on  the  31st  of  August,  and  was  afterwards  reopened.  Three 
specific  notices  were  given  to  the  defendant,  who  neglected  to 
appear  upon  any  of  them.  Might  not  the  arbitrators  reasonably 
conclude  that  the  defendant  meant  to  leave  the  case  in  their  hands? 
If  it  had  appeared  that  any  injury  had  been  done  to  the  defendant 
*in  these  ex  parte  proceedings,  though  he  would  have  come  with  a  [  •838  ] 
bad  grace,  the  Court  might  have  thought  it  right  to  reopen  the 
matter.  Nothing  of  the  kind  is,  however,  shown  by  his  afiidavits. 
The  plaintiff's  attorney  placed  before  the  arbitrators  the  books 
which  he  had  been  required  to  produce,  and  he  was  present  when 
Woollacott  was  examined  by  the  arbitrators.  This  was  all  that 
was  done  by  the  plaintiff's  attorney  in  the  absence  of  the  defendant. 
This  case,  as  it  appears  to  me,  comes  within  Atkinson  v.  Abraham, 
where  it  was  held  to  be  no  ground  for  setting  aside  an  award, 
that  one  of  the  witnesses  for  the  defendant  was  reexamined 
by  the  arbitrators  after  the  case  on  both  sides  was  closed, 
and  the  plaintiff's  attorney  was  gone  away ;  it  not  appearing  that 
such  re-exaraination  had  been  brought  about  by  the  manage- 
ment of  the  defendant's  attorney.  I  think  the  rule  ought  to  be 
discharged. 

BOSANQUET,  J. : 

I  am  of  the  same  opinion.  If  any  irregularity  was  committed, 
it  was  one  of  which  the  defendant  had  full  notice  before  the  award 
was  made.  He  had  full  notice,  not  only  of  the  irregularity,  but 
also  of  the  intention  of  the  arbitrators  to  proceed.  Notwithstanding 
the  case  had  been  closed  on  both  sides  on  the  31st  of  August,  it 
was  competent  to  the  arbitrators,  if  they  saw  fit,  to  require  the 
production  of  further  evidence,  either  parol  or  documentary.  The 
arbitrators  did    require    the   production   of   further   documentary 
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BioNALL  evidence,  and  a  written  notice  was  given  to  the  defendant  to  attend. 
Q^2.  S®  ^^  ^^^  attend  ;  and  a  second  notice  was  served ;  but  still  the 
defendant  did  not  appear.  The  arbitrators  did  not  proeeed  ^x 
parte  upon  the  second  default,  but  caused  a  third  notice  to  be 
served;  still  the  defendant  did  not  appear.  These  notices  required, 
from  each  party,  the  production  of  certain  books,  &c.  The  plaintiff 
[  *839  ]  produced  all  his  books,  &c.,  and  the  defendant  ^produced  some 
books,  &c.,  on  his  part.  The  arbitrators  then  sent  for  an  accoun- 
tant who  had  been  clerk  to  the  defendant,  and  who  bad  been 
already  examined  before  them,  in  order  to  ascertain  whether  the 
books  produced  by  the  defendant  were  all  the  books  kept  bj  him. 
These  proceedings  are  communicated  to  the  defendant  on  the  17th 
and  18th  of  December.  The  defendant  never  desires  to  be  informed 
what  the  result  of  these  inquiries  was ;  but  he  lies  by  until  the 
award  is  made ;  two  days  after  which  he  moves  for  this  rule.  If 
any  irregularity  had  been  committed,  it  should  have  been  pointed 
out  to  the  arbitrators  before  they  made  their  award.  I  am,  there- 
fore, of  opinion  that  the  award  cannot  now  be  objected  to ;  and 
that  the  rule,  which  has  been  obtained  for  setting  it  aside,  must 
be  discharged. 

COLTMAN,  J. : 

I  am  of  opinion  that,  under  the  particular  circumstances  of  this 
case,  there  is  not  sufficient  ground  for  setting  aside  the  award. 
That  which  weighs  with  me  is,  that  three  successive  notices  were 
given  to  the  defendant,  in  the  last  of  which  it  was  stated,  that 
unless  the  defendant  attended,  the  arbitrators  would  proceed  in  his 
absence.  As  the  defendant  did  not  attend  upon  this  notice,  I  do 
not  see  what  conclusion  the  arbitrators  could  come  to,  except  that 
the  defendant  abandoned  the  matter  to  them.  Though  I  think 
that  the  arbitrators  would  have  acted  more  wisely,  had  they  given 
notice  to  the  defendant  of  their  intention  to  re-examine  Woollacott, 
I  cannot  say  that  they  were  bound  to  do  so,  after  the  previous 
default  of  the  defendant.  At  all  events  I  think  the  defendant 
comes  too  late  to  complain  after  the  award  is  made,  he  not  having 
required  the  arbitrators  to  do  any  thing,  upon  being  informed  of 
the  course  which  they  had  taken. 

Erskine,  J. : 

I  cannot  say  that  the  arbitrators  have  proceeded  with  strict 
regularity.     Though  they  gave  ^notice  to  the  defendant  that,  in 
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the  event  of  his  non-attendance,  they  would  proceed  ex  parte,  that  bionall 
would  be  understood  to  imply  rather  that  they  would  proceed  to  galb. 
examine  the  documents,  the  production  of  which  they  had  required, 
than  that  they  meant  to  re-examine  a  witness.  It  does  not,  how- 
ever, appear  that  any  injury  resulted  to  the  defendant  from  that 
re-examination.  The  defendant  put  in  some  documents  upon  which 
the  arbitrators  were  unable  to  proceed  without  further  explanation 
from  him,  and,  upon  the  non-attendance  of  the  defendant,  the 
arbitrators  thought  it  right  to  make  inquiries  of  different  persons. 
The  defendant  has  not  shown  that  he  has  suffered  from  these 
inquiries.  I  think,  therefore,  that  we  should  do  wrong  to  set  aside 
the  award,  after  the  defendant  has  lain  by,  without  taking  an 
objection  until  after  the  award  was  made.  Although,  therefore, 
there  may  have  been  something  which  amounted  to  irregularity 
on  the  part  of  the  arbitrators,  I  think  that  the  irregularity  is 
waived  by  the  conduct  of  the  defendant. 

Rule  discharged. 

SMITH  V.  TWOART.  i84i. 

(2  Man.  &  G.  841—843 ;  S.  C.  3  Scott,  N.  R.  172.)  ^' 

A  party  who  had  agreed  to  rent  a  house,  sent  in  a  woman  to  clean  the         L  S*M 
house,   and  workmen  to  paper  one  of  the  rooms:   Held  to  be  sufficient 
evidence  of    occupation  to  go  to  the  jury,   in  an  action  for  use  and 
occupation. 

Assumpsit,  for  use  and  occupation.  Flea  :  non  assumjisit.  The 
particulars  of  demand  were  for  one  quarter's  rent,  from  the  80th  of 
July  to  the  80th  of  October,  1840. 

At  the  trial  before  Maule,  J.,  at  the  sittings  at  Westminster  in 
this  Term,  a  verbal  agreement,  for  letting  the  premises  to  the 
defendant,  was  proved;  but  it  appearing  that  there  had  been  a 
written  memorandum  between  the  parties,  the  memorandum  was 
put  in.  The  letting  was  for  one  year,  with  a  quarterly  reservation 
of  rent,  and  an  engagement,  on  the  part  of  the  plaintiff,  to  put  the 
premises  into  repair  before  the  occupation  should  commence.  At 
the  time  of  the  agreement,  the  premises  were  in  the  possession  of 
one  Matthews,  the  plaintiff's  former  tenant.  Matthews  continued 
to  occupy  during  the  month  of  August,  and  received  rent  from  an 
under-tenant,  up  to  the  third  of  October.  The  defendant  never 
went  to  reside  on  the  premises,  but  sent  in  a  woman  to  clean  the 
house ;  on  which  occasion  he  obtained  the  key  from  Matthews.  It 
was  not  shown  whether  the  repairs  were  done  by  the  plaintiff  as 
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Smith  stipulated  ;  but  it  appeared  that  the  defendant,  thinking  one  of  the 
TwoABT.  rooms  too  cold,  had  it  papered  at  his  own  expense.  Shee,  Serjt. 
contended,  on  the  part  of  the  defendant,  that  no  sufficient  evidence 
of  occupation  had  been  given  ;  and  he  cited  Pinero  v.  Jud^on  (i). 
The  learned  Judge,  however,  refused  to  stop  the  cause,  and  left  it 
to  the  jury  to  say  whether  there  had  been  any  occupation  by  the 

[  *842  ]  defendant,  giving  the  defendant  leave  *to  move  to  enter  a  nonsuit  in 
case  the  jury  should  find  a  verdict  for  the  plaintiff.  The  jury 
having  returned  a  verdict  for  the  amount  of  the  quarter's  rent, 

Shee,  Serjt.  now  moved  to  enter  a  nonsuit : 

In  order  to  support  this  action,  an  occupation  by  the  defendant 
must  be  shown.  Actual  occupation  is  indeed  not  necessary :  Pineny 
V.  Jvdson :  but  in  the  absence  of  actual  occupation,  a  constructive 
occupation  must  be  proved. 

(TiNDAL,  Ch.  J. :  The  words  of  the  statute  are  "  held  or  occupied,** 
and  "  held  or  enjoyed.") 

A  bare  right  to  occupy, — as  where  a  party  agrees  to  take  furnished 
lodgings,  but  does  not  enter, — is  not  sufficient :  Edge  v.  Strajfoi-d  (2), 
Naish  V.  Tatlock  (3). 

(TiNDAL,  Ch.  J. :  How  can  it  be  said  that  there  was  no  entry, 
when  a  woman  was  sent  in  to  clean  the  house,  and  a  room  was 
papered,  by  the  defendant  ?) 

At  that  time  a  person  holding  under  the  plaintiff  was  in  possession. 

(TiNDAL,  Ch.  J. :  If  there  was  any  evidence  of  an  occupation, 
there  can  be  no  nonsuit.) 

In  Jimes  v.  ReynohU  (4),  the  digging  of  holes  for  the  purpose  of 
examining  the  property  was  held  not  to  be  necessarily  a  taking  of 
possession  :   Woolley  v.  Wailing  (5). 

TiNDAL,  Ch.  J. : 

No  ground  has  been  laid  for  setting  aside   the  verdict.     The 

(1)  31  R.  R.  388  (6  Bing.  206 ;  H,  C.  after,  the  agreement  was  8ig:ned.  S,<\ 
3  Moo.  &  P.  497).  not  *S.  P.,  43  R.  R.  490  (6  N.  ft  M. 

(2)  35  R.  R.  746  (1  Cr.  &  J.  391).  441 ;  4  Ad.  &  El.  805). 

(3)  3  R.  R.  384  (2  H.  Bl.  319,  323).  (5)  7  Car.  &  P.  610.    And  eee  CVe- 

(4)  7  Car.  &  P.  335.  In  that  case  W(>ok  v.  T%ckeU,  43  R.  R.  520  (4  Ad.  * 
the  defendant    sent    men    upon    the  £1.916;  6  N.  &  M.  483). 

premises  to  dig  holes  before,  and  none 
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defendant  was  entitled  to  the  possession,  and  had  engaged  to  pay 
the  rent ;  and  there  was  some  evidence  from  which  a  jury  might 
infer  occupation. 

CoLTMAN,  J.  concurred. 

Ebskikb,  J. : 

If  the  party  enters  and  has  the  means  of  occupying,  the  case  is 

within  the  statute.    Here,  there  was  some  evidence  for  the  jury, 

and  it  was  properly  left  to  them  ;  and  upon  that  evidence  they  have 

found  the  fact  of  occupation. 

Rule  refused  (i). 


Smith 

V, 
TWOART. 


[843] 


DOSSETT  V.  GINGELL. 

(2  Man.  &  G.  870—875;  S.  C.  3  Scott,  N.  R.  179 ;  10  L.  J.  C.  P.  183.) 

Held,  that  the  Court  has  no  jurisdiction  over  fees  of  arbitrators,  paid 
under  protest  upon  taking  up  the  award,  but  not  specified  in  the  award 
itself;  or  over  a  sum  paid,  under  a  similar  protest,  to  an  attorney  for 
preparing  the  award;  even  in  a  case  where  the  reference  is,  in  a  pending 
cause,  under  a  Judge's  order  made  a  rule  of  Court. 

Semble,  that  the  remedy  is  by  action  for  money  had  and  received. 

This  cause,  and  all  matters  in  difference  between  the  parties, 
were  referred,  by  an  order  of  Tindal,  Ch.  J.,  to  three  arbitrators, 
each  party  to  pay  the  charges  of  the  arbitrator  appointed  by 
himself,  and  those  of  the  third  to  be  borne  equally  between  them. 
An  award  was  made  by  two  of  the  arbitrators  in  favour  of  the 
plaintiff;  which  award  was  prepared  by  an  attorney,  to  whom  the 
plaintiff,  upon  taking  it  up,  paid,  under  protest,  16/.  16«.  for  each 
of  the  arbitrators  who  executed  the  award,  and  IIZ.  18^.  for  the 
costs  of  preparing  it. 


( 1)  It  does  not  appear  at  what  time 
Matthews's  interest  in  the  house  ex- 
pired. If  it  covered  the  period  during 
which  the  room  was  prepared  and  the 
woman  sent  in  to  clean,  the  defendant 
would,  at  the  time  of  the  constructive 
occupation,  have  only  a  i-eversionary 
interest,  expectant,  as  to  the  right 
of  possession,  upon  the  determination 
of  Matthews*s  interest,  with  a  mesfie 
seigniory  during  the  continuance  of 
that  interest.  As  the  agreement  be- 
tween the  plaintiff  and  the  defendant 
was  not  by  deed  indented,  so  as  to 
create  a  right  to  make  an  immediate 
demise  by  estoppel  (as  to  which  see 

R.R. — VOL.  LVIU. 


Doe  d.  BuUen  v.  Mills ^  4  Nev.  &  M. 
29),  such  constructive  occupation 
would,  in  the  case  supposed,  be  an 
occupation  by  the  defendant,  not  by 
the  permission  and  sufferance  of  the 
plaintiff,  as  alleged  in  the  declaratiou, 
but  by  the  permission  and  sufferance 
of  Matthews  or  his  under-tenant.  On 
the  other  hand,  if  Matthews  or  his 
under-tenant  wrongfully  held  over,  an 
entry  by  the  defendant  would  vest  the 
possession  in  him  :  Butcher  v.  Bntchvr^ 
31  R.  R.  237  (1  Man.  &  Ry.  220).  And 
see  S.  a  1  B.  &  C.  399 ;  Christy  v. 
Tancred,  9  M.  &  W.  438. 


38 


1841. 
May  4. 

[  870] 
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DossETT  WUdi'f  Solicitor-General,  in  Michaelmas  Term  last,  obtained  a 


r. 


GiNGELL.  Tule^  calling  upon  the  two  arbitrators  and  the  attorney  to  shov 
caase  why  they  should  not  repay  to  the  plaintiff  so  mach  of  the 
money  received  by  them  respectively  as  the  Master  had  disallowed 
upon  the  taxation  of  costs  as  between  the  plaintiff  and  the 
defendant,  and  why  they  should  not  pay  the  costs  of  this  applica- 
tion. An  affidavit,  upon  which  the  rule  was  granted,  stated  that 
after  the  taxation  of  the  costs  between  the  plaintiff  and  the 
defendant,  one  of  the  arbitrators  who  had  joined  in  the  award,  and 
the  attorney  by  whom  it  was  prepared,  attended  before  the  Master 
upon  an  appointment  made  by  him  for  reconsidering  his  taxation 
as  to  the  amount  of  these  fees  and  costs. 

May  1.  Stephetiy  Serjt.  now  showed  cause,  upon  an  affidavit  stating  that 

the  arbitrator  and  the  attorney  attended  before  the  Master  solely 
for  the  purpose  of  explaining  what  the  45i.,  the  sum  charged  for 

[  *87i  ]  the  award,  was  composed  *of,  and  that  they  protested  against  the 
right  of  the  Master  to  tax  such  fees  and  charges.  If  an  over- 
payment has  been  made,  the  party  has  his  remedy  by  action  for 
money  had  and  received ;  and,  though  the  bringing  of  an  action 
may  be  attended  with  inconvenience,  there  is  no  authority  to  inter- 
fere in  the  manner  prayed.  The  Court  has  no  jurisdiction  to 
proceed  against  the  arbitrators. 

(BosANQUETy  J. :  This  is  a  reference  in  an  action.) 

Admitting  that  arbitrators  appointed  in  an  action  pending  may  be 
considered,  to  a  certain  extent,  as  officers  of  the  Court,  the  cases  in 
which  redress  has  been  given  against  excessive  fees  have  been  upon 
motions  to  set  aside  so  much  of  the  award  as  relates  to  the  fees ; 
but  there  is  not  any  case  where  the  Court  has  interfered  upon 
motion  when  the  fees  formed  no  part  of  the  award.  Still  less  can 
the  question  be  gone  into  by  the  Master,  upon  the  taxation  of  a  bill 
of  costs. 

(Erskine,  J. :  Has  the  money  been  paid?) 

It  has;  and  from  the  time  of  payment,  at  least,  the  arbitrators 
ceased  to  be  amenable  to  the  Court.  If  the  name  of  an  attorney 
was  off  the  roll,  the  Court  would  have  no  jurisdiction  to  call  upon 
him ;  a  fortiori,  it  has  none  over  a  person  employed  to  draw  up 
an  award.  It  is  altogether  a  private  employment*  Here,  each 
party  was  to  pay  his  own  nominee ;   yet  the  plaintiff  complains 
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that  Crossley,  the  arbitrator  named  by  the  defendant,  has  been      Dossett 
over-paid.  Gingell. 

If  neither  the  defendant  nor  his  attorney  object,  why  should  the 
plaintiff  complain  ?  The  course  which  has  been  taken  is  obviously 
vexatious. 

Wild^,  S.-G.  in  support  of  the  rule : 

The  reference  being  under  a  Judge's  order,  which  has  been  made 
a  rule  of  Court,  the  arbitrators  are  quasi  officers  of  the  Court,  and 
are  amenable  to  its  jurisdiction.  The  jurisdiction  of  the  Court  in 
Buch  cases  has  been  long  established.  Thus,  in  *Millcr  v.  Kobe  (i)  [  ♦872  ] 
the  Court  referred  it  to  the  prothonotary  to  reduce  an  excessive  sum 
which  the  arbitrators  had  awarded  to  themselves.  So,  the  Court 
has  power  to  deal  with  an  arbitrator  who  withholds  his  award  upon 
a  demand  of  extortionate  fees:  Macarthur  y.  Campbell  {2).  So,  in 
Fitzrferald  v.  Graces  (3),  Heath,  J.  says,  **  It  cannot  be  that  it  is 
in  the  power  of  an  arbitrator  to  fix  the  amount  of  what  shall  be 
paid  to  himself,  without  any  control  over  it.  That  would  be  making 
him  a  judge  in  his  own  case." 

(Ebskinb,  J. :  Was  the  arbitrator  before  the  Court  in  that  case  ?) 

The  observation  of  Heath,  J.  was,  no  doubt,  made  in  a  case  between 
the  parties  in  which  the  arbitrator  was  not  called  upon.  The 
necessity  for  a  controlling  authority  over  the  power  of  the  arbitrator 
to  fix  the  amount  of  his  own  fees  is  as  cogent  where  the  amount  of 
the  fee  appears  upon  the  face  of  the  award,  as  where  it  does  not. 
In  Musselbrook  v.  Dunkin  (4),  an  objection  being  raised  to  the 
arbitrator's  charges,  a  rule  was  obtained  and  afterwards  made 
absolute,  to  tax  these  charges.  In  that  case  Tindal,  Ch.  J.  said, 
'*  I  concur  in  thinking  that  the  award  cannot  be  said  to  be  ready, 
when  it  is  only  to  be  had  on  submitting  to  a  wrongful  demand,  and 
in  that  case  the  plaintiff  moved  to  set  aside  the  award.'' 

(Stephen y  Serjt. :  The  plaintiff  should  have  done  that  here.) 

lie  was  not  bound  to  wait  for  the  result  of  such  an  application. 
Parties  would  be  placed  in  a  state  of  great  difficulty  if  the  Court 
had  no  power  to  grant  the  relief  prayed. 

(Maule,  J. :  It  is  said  that  the  plaintiff  might  bring  his  action.) 

(1)  3  Taunt.  461.  (3)  5  Taunt.  342. 

(2)  39  R  R  557  (5  B.  &  Ad.  518  ;  2  (4)  35  E.  R.  637  (9  Bing.  605;    2 
Nev.  &  M.  444).                                          Moore  &  Scott,  740). 

as— 2 
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DossKTT      He  woald  not  know  what  to  tender,  he  might  be  in  a  state  of  ignorance 
GiNoisLL.      AB  to  the  number  of  meetings  which  the  arbitrators  had  held  (i). 

[  873  ]  (Maule,  J. :  Suppose  arbitrators  to  act  corruptly,  could  the  Court 

proceed  against  them  summarily  ?) 

I  should  not  hesitate  to  make  the  motion.  In  Chancery  an  undis- 
puted power  is  exercised  over  auditors  (2)  appointed  by  the  Court. 
The  Court  will  not  allow  persons  to  retain  that  which  it  would  not 
have  allowed  them  to  receive.  In  Crawshay  v.  Colling  (3),  the 
general  jurisdiction  of  the  Court  "to  direct  the  proceedings  of 
persons  who  have  undertaken  the  ofSce  of  Judge,  to  which  it  has 
appointed  them/'  was  asserted  by  Giffard,  Solicitor-General,  and 
not  denied,  though  Lord  Eldon,  Ch.  J.  refused  to  make  an  order 
upon  the  arbitrators  to  proceed  in  the  reference.  The  general 
jurisdiction  of  the  Court  was  not  questioned  in  Brazier  v.  Bryant  {4), 
where  an  application  resembling  the  present  was  refused,  merely 
on  the  ground  that  it  was  made  too  late. 

Cur.  adv.  vtdt. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  a  rule  calling  on  two  arbitrators,  who  had  joined  in 
making  an  award,  to  whom,  with  a  third,  this  cause  had  been 
referred  by  a  Judge's  order,  to  refund  so  much  of  the  amount  of 
the  fees  paid  them  for  their  award  as  exceeds  the  sum  allowed  by 
the  Master  on  taxation  between  the  plaintiff  and  defendant ;  and 
also  calling  on  Mr.  Garrett,  an  attorney  whom  the  arbitrators  had 
employed  to  draw  up  the  award,  to  refund  the  excess  of  the  amount 
paid  him  for  his  services  beyond  what  was,  in  like  manner,  allowed 
on  taxation. 
[  *874  ]  The  rule,  it  was  contended,  ought  to  be  made  absolute  *on  two 

grounds — first,  that  the  Court  has  a  general  jurisdiction  over 
the  amount  of  fees  paid  in  cases  of  arbitration  under  a  rule  of 
CQurt ;  secondly,  that  in  this  particular  case,  the  arbitrators  and 
the  attorney  had  submitted  themselves  to  such  jurisdiction ;  as  to 
which  latter  ground,  though  it  appears  that  one  of  the  arbitrators 

(1)  This  would  be  a  difficulty  in  an      over  auditors  appointed  in  an  action  of 
action  on  the  case  for  wrongfully  with-      account. 

holding    the    award,     but     not    in  (3)  1  Swanst.  40. 

assumpsit    to    recover  back    moneys  (4)  3  Moore  &  Scott,  844.    S.  C.  not 

paid  without  consideration.  »S.  /'.,  28  R.  R.  618  (3  Ring.  167 ;  10  B. 

(2)  Quaere t   as    to    the    jurisdiction  Moore,  587). 
exercised  by  Courts  of  common  law 
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id  the  attorney,  after  the  original  taxation  of  costs  I)etween  the      Dossbtt 
krtieSy  attended  an  appointment  which  the  Master  had  made,  to     oiKo^iiiLL. 
consider  his  taxation  as  to  the  amoant  of  fees,  we  think  that  there 
nothing  to  show  that,  by  so  doing,  they  intended  to  give  any 
ower  to  the  Court,  or  to  submit  themselves  to  any  liability  that 
id  not  before  exist. 

The  question,  therefore,  turns  upon  the  first  ground ;  as  to  which 
everal  cases  have  indeed  been  cited  in  which,  as  between  the 
)arties  to  a  rule  of  reference,  the  amount  of  fees  paid  to  an 
irbitrator  has  been  ordered  to  be  taxed.  But  no  instance  has  been 
found  in  which  any  order,  such  as  that  now  sought  to  be  obtained, 
has  been  made  against  an  arbitrator.  The  effect  of  a  rule  of 
reference  is,  not  to  put  the  arbitrators  in  a  different  situation  from 
that  in  which  they  would  be  placed  under  a  submission  without 
such  a  rule,  but  to  give  cheaper  and  more  convenient  remedies 
between  the  parties.  Where  a  submission  is  made  under  the  statute 
of  9  &  10  Will.  III.  c.  15  (i),  that  statute  provides,  that  the  parties  may 
insert  in  their  agreement  that  their  submission  be  made  a  rule  of 
Court ;  and  thereupon  the  Court  shall  make  a  rule  that  the  parties 
shall  submit  to,  and  be  concluded  by  the  arbitration.  And  the 
second  section,  which  limits  the  time  for  an  application  to  set  aside 
the  award,  is  silent  with  respect  to  any  application  against  the 
arbitrators.  The  present  case  is  indeed  not  that  of  a  submission 
under  the  statute;  but  that  Act  has  always  been  considered  as 
throwing  light  upon,  and  affording  *analogies  to  determine,  the  law  [  *875  ] 
in  cases  of  submission  to  reference  by  a  rule  made  in  a  cause.  And 
though  it  must  have  been  matter  of  frequent  occurrence  that  parties 
have  been  dissatisfied  with  the  conduct  of  arbitrators  with  respect 
to  their  fees  and  in  other  respects,  we  find  no  instance  of  the  Courts' 
having  entertained  a  motion  against  an  arbitrator. 

On  the  whole,  therefore,  we  think  that  we  should  not  be  warranted, 
by  any  principle  of  law,  or  by  the  practice  which  has  prevailed,  in 
making  this  rule  absolute  against  the  arbitrators.  And  as  Mr. 
Garrett  the  attorney  has  not,  any  more  than  the  arbitrators,  con- 
ferred on  the  Court  any  special  jurisdiction,  and  there  is  no  ground 
for  contending  that,  independently  of  his  consent,  his  charge  is  the 
subject  of  taxation,  we  think  this  rule  must  be  discharged  as 
against  him  also.    The  rule  having  been  moved  with  costs,  it  must 

be  discharged  with  costs. 

Rule  accordingly, 

(1)  Rep.  by  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  26. 
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1841.  COCKBUKN    AND   Another   v.   NEWTON. 

^^'         (2  Man.  &  O.  899—907 ;   S.  C.  a  Scott,  N.  R.  261;   10  L.  J.  0.  P.  207  ;   9  I><)wL 
[  899]  ^-  C.  671.) 

All  matters  between  the  parties  in  a  certain  cause  wei-e,  under  a  Jtidge^s 
order,  referred  to  an  arbitrator,  the  costs  of  the  cause  to  abide  the  event  of 
the  award,  and  the  costs  of  the  reference  and  the  award,  to  be  in  the 
discretion  of  the  arbitrator. 

The  arbitrator,  by  his  award,  found  that,  at  the  date  of  the  order  of 
reference,  a  balance  was  due  from  the  defendant  to  the  plaintiffs  on  the 
account  between  them,  consisting  of  the  several  claims  and  demands  in  the 
particulars  of  demand  and  set- off  respectively  mentioned,  except  and 
excluding  from  such  account  a  claim  on  the  part  of  the  plaintiffs  for  a  loe^s 
alleged  to  have  been  sustained  by  them  on  certain  hats,  and  that  **the 
plaintiffs  were  then  entitled  to  recover  from  the  defendant  for  the  said 
balance,  together  with  interest  thereon,  184/.  2«.  1^.,  and  no  more;  '*  and 
as  to  the  claim  in  respect  of  the  loss  on  the  hats,  he  found  that  no  sufficient 
evidence  had  been  laid  before  him  by  the  plaintiffs  to  show  that,  at  the 
date  of  the  order  of  reference,  they  had  sustained  any  loss  on  the  hats ;  and 
upon  that  ground,  and  for  want  of  sufficient  evidence  of  such  loss,  he  found 
that  the  plaintiffs  were  not  entitled  under  this  reference  to  recover  any 
thing  in  respect  thereof.  And  after  disposing  of  the  several  issues  rai?^ 
in  the  cause  substantially  in  favour  of  the  defendant,  the  arbitrator 
directed,  that  the  defendant  should,  at  a  certain  time  and  place,  pay  to  the 
plaintiffs'  attorneys  on  their  account,  the  1847.  2«.  U/.,  and  also  their  cos$t$ 
of  the  reference  and  award ;  and  that,  at  the  same  time  and  place,  the 
plaintiffs  should  pay  to  the  defendant's  attorneys,  on  his  account,  the  costs 
which,  by  the  order  of  reference,  were  to  abide  the  event  of  the  award ;  and 
that  the  defendant  should  also  bear  his  own  costs  of  the  reference  and 
award. 

Held :  first,  that  the  award  was  sufficiently  final  with  respect  to  the 
matters  referred;  and,  secondly,  that  although  the  arbitrator  had  no  power 
over  the  costs  of  the  cause,  his  ordering  them  to  be  paid  at  a  particular 
time  and  place,  did  not  invalidate  the  award. 

Assumpsit,  for  gcods  sold  and  delivered,  money  lent,  money  paid, 
and  on  an  account  stated.  Pleas,  Jion  assum}mty  payment,  and  a 
set-off;  issue  was  joined  upon  the  first  plea,  and  was  taken  and 
joined  upon  the  other  two. 

By  a  Judge's  order,  dated  the  18th  of  December,  1889,  all  matters 
in  difference  in  the  above  cause  at  the  time  of  the  order,  were  referred 
to  arbitration,  the  arbitrator  to  be  at  liberty  of  the  several  issues 
raised,  without  directing  the  entry  of  any  formal  judgment  thereon, 
the  costs  of  the  cause,  including  the  costs  of  application  for  a  special 
jury,  and  consequent  thereon,  to  abide  the  event  of  the  award,  and 
the  costs  of  the  reference  and  award,  to  be  in  the  discretion  of  the 
arbitrator. 
[  900  ]  The  arbitrator  made  his  award  in  the  following  terms :  **  I  find 

that  at  the  date  of  the  said  order  of  reference,  there  was  a  balance 
of  1651. 120. 1(/.  due  and  payable  from  the  defendant  to  the  plaintiffs 
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on  the  account  between  them,  consisting  of  the  several  claims  and  cockburn 
demands  in  the  particulars  of  demand  and  set-oflf  in  the  said  action  newton. 
respectively  mentioned,  except  and  excluding  from  such  account  a 
claim  on  the  part  of  the  plaintiffs  for  a  loss  alleged  to  have  been 
sustained  by  them  to  the  amount  of  Q21.  lis,,  on  certain  varnished 
hats ;  and  that  the  plaintiffs  are  now  entitled  to  recover  from  the 
defendant,  for  the  said  balance,  together  with  interest  thereon, 
the  sum  of  184Z.  2s.  Id.,  and  no  more.  And  as  to  the  said  claim  in 
respect  of  the  said  loss  on  the  said  hats,  I  find  that  no  sufficient 
evidence  has  been  laid  before  me  to  show  that  at  the  date  of  the 
said  order  of  reference  they  had,  in  fact,  sustained  any  loss  on  the 
said  hats ;  and  upon  that  ground,  and  for  want  of  sufficient  evidence 
of  such  loss,  I  find  that  the  plaintiffs  are  not  entitled,  under  this 
reference,  to  recover  any  thing  in  respect  thereof." 

The  arbitrator,  after  entering  fully  into  the  different  transactions 
between  the  parties,  concluded  his  award  thus:  ''And  thereupon  I 
find  and  award,  as  to  the  said  action,  and  the  issues  joined  therein, 
as  follows,  that  is  to  say, — as  to  the  first  of  the  said  issues,  that,  as 
to  so  much  of  the  said  declaration  as  relates  to  goods  sold  and 
delivered  by  the  plaintiffs  to  the  defendant,  and  to  money  lent  by 
the  plaintiffs  to  the  defendant,  and  to  money  paid  by  the  plaintiffs 
for  the  use  of  the  defendant,  the  defendant  did  promise,  in  manner 
and  form  as  the  plaintiffs  have  alleged,  and  as  to  the  residue  of  the 
declaration,  that  he  did  not  promise,  as  they  have  alleged ;  as  to  the 
second  of  the  said  issues,  that  the  plaintiffs  did  not  accept  or  receive 
the  sum  of  money  in  the  second  plea  mentioned,  in  manner  and  form 
as  therein  alleged ;  and  as  to  the  third  of  the  "^said  issues,  that  the  [  *90i  ] 
plaintiffs  were  indebted  to  the  defendant,  in  manner  and  form  as  in 
the  third  plea  alleged.  And,  further,  I  do  order  and  direct  that  on 
the  15th  of  January  next,  between  the  hours,  &c.,  at  the  oflSce  of 
Messrs.  W.  &  Co.,  the  defendant  to  pay  to  Messrs.  W.  &  Co.,  on 
account  of  the  plaintiffs,  the  said  sum  of  184/.  2s.  Id.,  and  also  the 
costs  of  the  plaintiff  of  and  attending  the  said  reference,  and  also 
such  costs  as  they  may  have  incurred  in  taking  up  this  my  award  ; 
and  that  at  the  same  time  and  place  the  plaintiffs  do  pay  to 
Messrs.  F.  and  S.,  on  account  of  the  defendant,  the  costs  which,  by 
the  terms  of  the  order  of  reference,  are  to  abide  the  event  of  my 
a^ard ;  and  that  all  such  costs  as  aforesaid  shall,  in  the  meantime, 
be  taxed  by  the  proper  oflScer,  and  that  the  defendant  do  also  bear 
his  own  costs  of  the  said  reference,  and  his  own  costs  (if  any)  of  this 
my  award." 
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CocKBUBN  Wilde,  Solicitor-General,  having,  on  a  former  day  in  this  Term, 

Newton,      obtained  a  rule  nisi  for  an  attachment  against  the  defendant,  for 

non-payment  of  the  said  sum  of  1842.  2s.  Id.,  and  the  costs,  payable 

to  the  plaintiffs  under  the  award, 

Bramwell  now  showed  cause : 

This  award  is  bad  upon  two  grounds.  First,  there  is  no  final 
adjudication  upon  all  the  matters  referred.  The  arbitrator  finds 
a  certain  sum  to  be  due  to  the  plaintiffs  from  the  defendant  "  on 
the  account  between  them,  consisting  of  the  several  claims  and 
demands  in  the  particulars  of  demand  and  set>off  in  the  said  action 
respectively  mentioned,  except,  and  excluding  from  such  aceount 
a  claim  on  the  part  of  the  plaintiffs,  for  a  loss  alleged  to  have  been 
sustained  by  them  to  the  amount  of  S2Z.  Vis.  on  certain  varnished 
hats.*'  As  to  that  claim  the  arbitrator  finds  that  ''  no  saflicient 
[  ^902  ]  evidence  has  been  laid  before  him  by  the  *plaintiffs,  to  show  that  at 
the  date  of  the  order  of  reference  they  had  in  fact  sustained  any  loss 
on  the  said  hats :  *'  and  ''  upon  that  ground  and  for  want  of  suffieient 
evidence  of  such  loss,"  he  finds  ''that  the  plaintiffs  are  not  entitled 
under  this  reference  to  recover  any  thing  in  respect  thereof."  The 
question  therefore  is,  whether  the  claim  for  hats  is  finally  adjadicated 
upon.  It  is  submitted,  that  if  he  had  intended  to  determine  such 
claim  he  would  not  have  adopted  the  language  used. 

(TiNDAL,  Ch.  J. :  This  is  a  reference  of  all  matters  in  difference 
at  the  time  of  the  order ;  and  the  arbitrator  finds  that  at  the  date 
of  the  order,  the  claim  for  hats  was  not  a  matter  in  difference.  His 
over  caution  in  introducing  it,  in  order  that  when  the  claim  did 
arise  it  might  not  be  said  that  it  had  been  disposed  of,  will  not 
invalidate  the  award.) 

The  question,  whether  the  plaintiffs  had  sustained  a  loss  in  respect 
of  these  hats  had  arisen ;  for  they  made  a  claim,  and  the  arbitrator 
should  have  decided  it.  [He  cited  Petch  v.  Fovntain  (i),  in  re 
Tribe  and  Upperton  (2),  Ross  v.  Boards  (3).] 

[903]  (Erskine,  J.:   In  Harding  v.  Forshaw   (4),  under  an  order  of 

reference  of  a  cause,  and  all  matters  in  difference  between  the 

(1)  60  B.  B.  743  (5  Bing.  N.  C.  (3)  47  B.  B.  590  (8  Ad.  &  El.  2ft): 
442;  7  Scott,  441);  Fetch  v.   Conlan,      3  Nev.  &  P.  382). 

7  Dowl.  P.  C.  486.  (4)  46  B.  fi.  333  (Tyr.  &  O.  472;  1 

(2)  42  B.  B.  395  (3  Ad.  &  El.  295).         M.  &  W.  416). 
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parties,  the  cost  of  the  suit  and  of  the  reference  and  award,  and  all  Cogkburn 
other  costs,  were  to  abide  the  event,  and  final  judgment  was  to  be  newton. 
entered  up  for  the  plaintiff  or  the  defendant  according  to  the  award. 
The  arbitrator  awarded  that  the  plaintiff  had  no  cause  of  action 
against  the  defendant;  and  that  the  plaintiff  should  pay  to  the 
defendant  a  certain  sum,  which  he  found  to  be  due  from  the 
plaintiff  to  the  defendant.  The  arbitrator  then  declared  that  his 
award  was  not  intended  to  exclude  the  plaintiff  from  recovering  the 
commission  to  which  he  would  be  entitled  under  a  certain  agree- 
ment. It  was  held  that  the  arbitrator  had  no  power  to  direct  in 
which  way  the  verdict  was  to  be  entered,  but  only  to  decide  whether 
the  plaintiff  had  a  right  of  action  against  the  defendant :  and  a  rule 
to  set  aside  the  award  was  refused.) 

Secondly,  by  the  order  of  reference,  the  costs  are  to  abide  the  event 

of   the  award.      The  arbitrator  however  has  ordered  them  to  be 

paid  on  a  particular  day,  and  at  a  particular  place.     This  is  clearly 

an  excess  of  authority ;  for  he  had  no  power  of  disposition  over  the 

costs.    All  that  he  was  authorised  to  do,  was,  to  make  his  award, 

from  which  a  certain  result  as  to  costs  would  follow,  which  it  was 

not  competent  to  him  to  alter.     [He  cited  Seccombe  v.  Bahb  (i).]     It        [  904  ] 

is  submitted  that  this  award  is  bad  on  the  two  grounds  assigned,^ 

and  that  at  all  events  it  is  so  doubtful,  that  the  Court  will  not 

enforce  it  by  attachment :  In  re  Cargey  (2). 

Wildly  Solicitor-General  (with  whom  was  Peacock),  in  support 
of  the  rule : 

There  is  no  uncertainty  in  this  award,  which  is  sufficiently  final, 
all  matters  in  difference  having  been  determined.  The  arbitrator 
has  excluded  no  matter  from  his  consideration ;  but  has  excluded 
the  claim  for  hats  from  allowance,  on  the  ground  that  it  was  not 
shown  to  have  existed  at  the  date  of  the  order  of  reference.  In 
disallowing  such  claim,  he  has  decided  upon  it,  so  far  as  he  was 
called  upon  to  do  so  under  the  submission.  (He  was  then  stopped 
by  the  Court.) 

TiNDAL,  Ch.  J. : 

I  do  not  think  that  there  is  any  thing  in  the  second  objection 
taken  in  this  case ;  for  although  "^the  arbitrator,  by  his  award,  has       [  *905  ] 

(1)  6  M.  &  W.  129;  S,  C.  per  nom.  (2)  2  Dowl.  &  Ry.  222. 

Seckham  v.  Babh,  8  DowL  P.  C.  167. 
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CocKBUBN  directed  the  defendant  to  receive  his  costs  on  a  particalar  day,  that 
Newton,  does  not  take  away  his  right  to  have  them  sooner,  if,  under  the  order 
of  reference,  he  is  entitled  to  them  at  an  earlier  period.  The  only 
e£fect  the  award  can  have  in  this  respect  is,  that  if  the  costs  are  not 
paid  by  the  plaintiffs  on  the  day  appointed,  they  will  be  prevented 
from  moving  for  an  attachment  for  more  than  the  balance  due  to 
them  after  deducting  such  costs.  With  regard  to  the  other  objec- 
tion, if  there  is  any  failure  in  this  award,  it  is  owing  to  the  over 
caution  of  the  arbitrator,  and  to  an  anxious  desire  on  his  part  U> 
satisfy  both  parties  that  their  rights  have  been  fully  investigated. 
It  is  said  that  the  arbitrator  has  stated  in  his  award,  that  the 
plaintiffs  had  made  a  claim  in  respect  of  the  loss  of  certain  hats, 
and  that  he  has  not  adjudicated  upon  such  claim.  The  order  of 
reference  was  confined  to  matters  that  were  in  difference  between 
the  parties  at  the  time  that  it  was  made,  which  alone  were  sub- 
mitted to  the  arbitrator.  He  says,  in  effect,  that  this  claim  was 
not  a  matter  then  in  difference  between  the  parties,  or,  in  other 
words,  that  it  was  not  referred  to  him  at  all.  Putting  a  fair  and 
reasonable  construction  on  the  language  of  the  award,  it  seems  t4> 
me  sufficiently  clear,  that  the  arbitrator  has  finally  adjudicated 
upon  all  matters  referred  to  him,  and  that  the  case  closely  resembles 
that  of  Harding  v.  Forshair. 

BOSANQUBT,  J.  : 

It  is  clear  that  the  arbitrator  could  not  adjudicate  upon  any 
thing  which  was  not  a  matter  in  difference  bet^Ceen  the  parties  at 
tlie  date  of  the  order  of  reference.  In  his  award  he  expressly  states 
that  the  plaintiffs  had  no  ground  of  claim  for  any  loss  in  respect 
of  these  hats  at  the  time  of  the  order  of  reference ;  and  he  gives 
that  as  a  reason  why  the  claim  is  excluded.  He  has  taken  into 
[  *906  ]  consideration  the  matters  *in  difference  on  the  one  side  and  the 
other,  but  has  excluded  this  claim,  because  it  was  not  then  a 
matter  of  difference  between  the  parties.  With  respect  to  the 
other  objection,  the  costs  are  provided  for  by  the  order  of  reference  ; 
and  although  the  arbitrator  has  awarded  them  to  be  paid  on  a 
particular  day,  that  does  not  prevent  the  defendant  from  recovering 
them  earlier,  under  the  order. 

COLTMAN,  J. : 

I  also  think  that  this  award  may  be  supported.    If  an  application 
had  been  made  by  either  partv  to  set  aside  the  award,  the  facts 
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would  have  been  brought  before  us  on  aflSdavit.    I  think,  however,    Cockbubn 

giving  the  award  a  reasonable  construction,  it  is,  upon  the  face  of      nkwton. 

it,  sufficiently  certain.     It  aj)pears  that  no  claim  in  respect  of  the 

loss  of  these  hats  existed  at  the  date  of  the  reference,  but  that  the 

plainti£fs  made  a  claim  before  the  arbitrator,  which  he  disallowed 

on  the  ground  that  they  had  sustained  no  such  loss  at  the  time  of 

the  submission.     HanUm/  v.  Forshair  fully  warrants  us  in  taking 

this  view  of  the  case.     As  regards  the  costs,  the  defendant  is  not 

deprived  of  any  benefit  whatever  by  this  restriction  as  to  the  time 

of  payment,  which  does  not  prevent  him  from  recovering  them  in 

the  usual  way. 

Erskine,  J. : 

As  far  as  the  facts  appear  on  the  award,  the  plaintiffs  seem 
to  have  made  a  claim  before  the  arbitrator  in  respect  of  a  loss 
sustained  upon  certain  hats.  The  effect  of  the  award  is,  that  the 
plaintiffs  had  sustained  no  such  loss  at  the  date  of  the  submission, 
and  were  therefore  entitled  to  recover  nothing  upon  that  ground. 
That  is  a  final  decision  with  regard  to  the  only  matter  in  di  erence 
respecting  the  hats,  which  could  be  brought  before  the  arbitrator. 
But  it  is  contended  that  because  he  has  gone  on  to  state  the 
grounds  *of  his  decision,  namely,  that  no  loss  had  been  sustained  [  *907  ] 
at  the  date  of  the  reference,  the  award  ceases  to  be  final.  Harding  v. 
Farshaw,  however,  shows  that  where  an  arbitrator  decided  that  up 
to  the  time  of  the  submission,  there  was  no  cause  of  action,  such 
decision  was  a  final  determination  of  all  matters  in  difference.  It 
appears  to  me  that  this  award  is  sufficiently  final  and  certain. 
The  objection  as  to  the  costs  has  already  received  its  answer.  The 
direction  as  to  their  payment  was  introduced  for  the  defendant's 
benefit,  and  he  has  no  right  to  complain  of  that  which  was  inserted 
for  his  advantage.  .  Rale  absolute. 

CLIFFORD  v.  Dame  FANNY  HYDE    PARKER  i84i. 

(2  Man.  &  G.  909—911 ;  S.  C.  3  Scott,  N.  E.  233  ;  10  L.  J.  C.  P.  227.)  ^''^  ^' 

Upon  an  issue  on  mm  accejtiavit  pleaded  to  an  action  against  the  drawee         [  ^^  3 
of  a  bill  of  exchange,  the  bill  when  produced  appeared  to  have  been  altered 
in  its  date.     Held,  that  it  was  incumbent  on  the  plaintiff  to  give  some 
evidence  of  the  circumstances  under  which  this  alteration  took  place. 

Assumpsit,  by  the  drawer,  against  the  drawee,  as  acceptor,  of  a 
bill  of  exchange  for  12/.,  payable,  at  two  months  after  date,  to  the 
order  of  the  drawer. 
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Clifford  Plea :  non  acceptaidt  (l). 

parkeu.  Upon  the  trial,  before  the  under-sheriff  of  Middlesex,  the  bill, 

bearing  a  1^.  6d,  stamp,  was  produced ;  and  an  acceptance  upon 
the  bill,  so  produced,  was  shown  to  be  in  the  defendant's  faand- 
[  'Pio  ]  writing.  But  the  bill  appeared  *to  have  been  originally  drawn 
at  five  months'  date,  with  an  alteration  substituting  **  two "  for 
"five."  For  a  bill  at  five  months,  the  stamp  would  have  been 
insufficient.  No  evidence  was  given  as  to  the  time  when,  or  the 
circumstances  under  which,  the  alteration  had  taken  place.  The 
under-sheriff  placed  the  bill  in  the  hands  of  the  jury,  and  told 
them  that  an  alteration  had,  no  doubt,  been  made,  but  that  it  was 
for  them  to  say  whether,  in  their  opinion,  the  alteration  had  been 
made  before  or  after  the  bill  had  been  accepted. 

Channell,  Serjt.,  in  last  Term,  moved  for  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misdirection,  contending  that  it  lay  on  the 
plaintiff  to  offer  some  evidence  as  to  the  time  and  the  circum- 
stances of  the  alteration ;  and  that  the  under-sheriff  should 
have  so  directed  the  jury.  He  referred  to  Johnaon  v.  The  Duke  of 
Marlborough  (2),  Henman  v.  Dickinson  (3),  and  Knight  v.  Cl^nents  (4). 
A  rule  nisi  having  been  granted, 

Talfottrd,  Serjt.  now  showed  cause : 

The  bill,  upon  the  face  of  it,  appears  to  have  been  altered ;  and 
the  only  question  is,  whether  it  was  incumbent  on  the  plaintiff  to 
give  any  evidence  in  respect  of  such  alteration. 

(TiNDAL,  Ch.  J. :  The  general  rule  is,  that  the  party  setting  up 
the  altered  instrument,  must  give  some  evidence.) 

That  must  depend  upon  the  state  of  the  bill  when  inspected  by  the 

[•911]       jury:  Bishop  v.  Chambre{6),  Knight  v.  Clements^  ♦and  the  other 

(1)  This  plea  admits  the  existence  months'  date,  would  not  be  the  pro- 
of the  bill  declared  on,  namely,  a  bill  duction  of  the  bill  declared  upon  ;  and 
of  exchange  for    12/.,  drawn  by  the  -proof  of  an  acceptance  by  the  defendant 
plaintiff  on  the  defendant,  payable  at  of  such  a  bill  would,  therefore,  not  be 
two  months  after  date ;  but  in  order  to  proof  of  an  acceptance  of  the  bill  so 
show  the  acceptance  of  the  bill,   so  declared  upon, 
admitted  to  exist,  it  was  necessar}'  to  (2)  2  Stark.  N.  P.  C.  313. 
produce  a  bill  with  the  defendant's  (3)  30  R.  R.  565  (5  Bing.  183;  2 
acceptance  upon  it,  corresponding  in  Moo.  &  P.  289). 
its  terms,  or  in  its  legal  effect,  with  (4)  47  R.  R.  563  (8  Ad.  &  £1.  215 ; 
the  bill  so  admitted.      But  the  pro-  3  Nev.  &  P.  375). 
duction  of   a  bill,   accepted    by    the  (5)  33  R.  R.  646  (Moo.  &  Mai.  116; 
defendant,    which     did    not    clearly  3  Car.  &  P.  55). 
express  that  it  was  payable  at  two 
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cases  which  have  been  cited  are  very  obscure.    It  is  observable     Clifford 
that  in  Knight  v.  Clements,  the  bill  had  been  actually  negotiated  (i) ;      parkbr. 
whereas  here,  the  action  is  between  the  original  parties,  as  was  the 
case  in  Kershaw  v.  Cox  (2). 

TiNDAL,  Ch.  J. : 

In  Kershaw  v.  Cox,  the  alteration  is  stated  to  have  been  made 
by  consent  (3).  The  case  of  Knight  v.  Clements  shows,  that  a  party 
setting  up  a  bill  of  exchange,  which,  upon  the  face  of  it,  clearly 
appears  to  have  been  altered  in  a  material  part,  is  bound  to  give 
some  evidence  of  the  circumstances  under  which  the  alteration 
took  place.  In  that  case,  it  is  true,  the  bill  had  been  negotiated  ; 
but  negotiation  is  immaterial  where,  as  in  the  present  case,  the 
liability  of  the  party  is  complete  before  negotiation.  I  am  there- 
fore of  opinion,  that  it  lay  upon  the  plaintiff  to  give  some  evidence 
as  to  the  circumstances  under  which  the  alteration,  which  had 

clearly  been  made,  took  place. 

Hide  absolute. 


ROBERT  CHASE  and  JOSEPH  HILL  v.  THOMAS 

GOBLE  (4). 

(2  Man.  &  G.  930—936;  S.  C.  3  Scott,  N.  R.  245 ;  10  L.  J.  C.  P.  216.) 

A  conveyance  by  a  trader  of  his  effects  at  a  certain  place  is  not  an  act  of 
bankruptcy,  unless  it  be  shown  that  he  had  no  other  effects. 

Goods  seized  under  a  yS. /a.,  issued  by  A.  against  B.  are  claimed  by  C. 
In  a  feigned  issue  between  C.  and  A.,  to  try  whether  the  goods  were,  at 


(1)  Negotiation  appears  to  be  ma- 
terial only  in  the  case  of  an  accom- 
modation bill  or  note;  where,  until 
the  bill  or  note  gets  into  the  hands 
of  a  holder  for  value,  it  is  said  there 
i»  no  contract;  or  where,  to  speak 
more  correctly,  there  is  no  contract, 
until  such  negotiation,  for  the  pay- 
ment of  the  bill  or  note — no  con- 
tract of  exchange  {amtrat  de  change) 
— although,  undoubtedly,  upon  the 
affixing  of  the  accommodation  signa- 
ture, one  contract  immediately  arises, 
viz.  an  undertaking,  on  the  part  of  the 
party  so  accommodated,  accepted  by 
the  party  accommodating,  that  the 
latter  shall  be  indemnified  in  case  the 
bill  or  note  is  negotiated  and  enforced 
against  him. 

(2)  3  Esp.  N.  P.  246. 


(3)  The  insertion  of  the  words  **  or 
order,"  in  that  case,  took  place  in 
pursuance  of  the  original  intention  of 
the  parties ;  -  and  it  was,  therefore, 
immaterial  at  what  period  the  altera- 
tion was  made.  In  the  principal  case, 
the  alteration,  which  was  undoubtedly 
in  a  material  part,  was  not  shown  to 
be  in  furtherance  of  an  original  inten- 
tion ;  and,  if  not,  the  consent  of  the 
parties  would  not  have  rendered  it  leas 
important  to  ascei-tain  the  period  at 
which  the  alteration  took  place ;  as  an 
alteration  in  a  material  part,  after  the 
instrument  was  complete,  would  have 
rendered  a  new  stamp  necessary. 

(4)  Cited  by  the  Court  in  Richards 
v.  JenHns  (1886)  17  Q.  B.  D.  o44,  548, 
56  L.  J.  Q.  B.  293  (affd,  18  Q.  B.  Div 
451).— A.  C. 


1841. 
May  6. 

[  930] 
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Chase  the  time  of  the  seizure,  the  goods  of  C,  it  is  competent  to  A.  to  negativf^ 

t?.  the  title  of  C.  by  showing  that  the  goods,  though  seized  by  A.  and  claimed 

GoBLE.  |jy  Q^  passed  to  the  assignees  of  B.  by  relation  to  an  act  of  bankrupUrr 

committed  by  B.  before  the  seizure,  and  before  the  conveyance  under  which 

C.  claims. 

Feigned  issue.  The  declaration  stated,  by  way  of  inducement, 
that  a  ^fieri  facias,  directed  to  the  sheriff  of  the  county  of  the  town 
of  Southampton,  had  issued  out  of  the  Court  of  Queen's  Bench 
against  one  Wheeler,  founded  upon  a  judgment  recovered  by  Goble 
against  Wheeler,  and  had  been  delivered  to  the  sheriff  to  be  executed, 
whereby  the  sheriff  was  commanded  to  levy  a  certain  sum  in  the 
writ  mentioned ;  that  by  virtue  of  such  writ  the  sheriff  had  seized 
certain  goods  of  Wheeler,  which  were  comprised  in  three  indentures 
of  mortgage,  bearing  date  the  28th  of  April,  1887,  the  2lBt  of 
April,  1838,  and  the  1st  of  September,  1838,  made  by  Wheeler  to 
Hill  and  Chase  respectively,  consisting  of  certain  printing  imple- 
ments, books,  and  furniture.  After  a  corresponding  colhtquium, 
the  question,  upon  which  the  issue  was  raised,  was,  whether  the 
goods  were,  at  the  time  of  the  seizure,  the  property  of  Chase  and 
Hill,  both  or  either  of  them. 

At  the  trial  before  Coltman,  J.,  at  the  sittings  at  Guildhall 
[  ♦931  ]  *after  last  Trinity  Term,  the  following  facts — in  addition  to  those 
stated  in  the  declaration,  and  admitted  by  the  issue, — appeared. 
Possession  of  the  goods  was  taken  on  the  part  of  the  claimants  in 
November,  1838 ;  Wheeler  was  declared  a  bankrupt  under  a  fial 
granted  in  February,  1840.  It  was  contended,  on  the  part  of  the 
execution  creditor,  that  the  possession  taken  ip  November,  1838, 
was  defeated  by  the  relation  of  the  fiat  to  the  1st  of  September, 
1838,  the  day  on  which  Wheeler  had  executed  the  last  of  the  three 
mortgages  by  which  he  conveyed  the  equity  of  redemption  of  the 
property  contained  in  the  two  previous  securities,  such  property 
consisting  of  all  the  implements,  &c.  of  Wheeler  at  his  printing- 
ofiice,  and  all  the  furniture  at  his  residence ;  and  also,  thai  upon 
this  evidence,  the  title  to  the  goods  was,  at  the  time  of  the  seizure, 
not  in  the  claimants,  but  in  the  assignees  of  Wheeler.  For  the 
claimants  it  was  objected,  that  the  execution  creditor  was  not  at 
liberty  to  set  up  the  rights  of  the  assignees  ;  and  Came  v.  Brict  {i) 
was  cited.  The  learned  Judge  left  it  to  the  jury  to  say,  whether  the 
conveyance  of  the  1st  of  September,  1838,  was  made  with  intent  to 
defeat  or  delay  Wheeler's  creditors ;  being  of  opinion  that  without 
such  intent,  the  conveyance  would  not  be  an  act  of  bankruptcy. 
(1)  56  R,  K.  684  (7  M.  &  W.  183;  Hurl.  &  Walms.  23). 
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The  jury  said,  "  we  find  that  the  deeds  of  Chase  and  Hill  are  good       chase 
and  valid  documents,  the  money  having  been  advanced,  and  that       goblk. 
there  is  no  evidence  of  an  act  of  bankruptcy  before  November, 
1888.'*     Upon  this  finding  the  verdict  was  entered  generally,  for  the 
plaintiffs  in  the  issue. 

Channell,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection.  He  cited 
Si**hei't  V.  Spoofter(l). 

Bompas,  Serjt.  now  showed  cause  :  [  932  ] 

Before  the  Court  can  inquire  into  the  title  of  the  assignees  of 
Wheeler,  a  previous  question  must  be  decided, — whether  it  was 
competent  to  the  execution  creditor  to  set  up  the  title  of  third 
persons.     This  is  an  issue  under  the  Interpleader  Act,  directed  in 
February,  1889.     The  fiat  in  bankruptcy  was  not  granted  until 
1840.     The  Judge's  order,  directing  the  issue,  was  made  between  a 
party  seizing  by  force  of  an  execution,  on  the  one  hand,  and  persons 
claiming  as  mortgagees,  on  the  other.     The  judgment  of  the  Court 
upon  the  interpleader  rule  would  not  bar  a  third  party ;  and  the 
only  question  which  was  intended  to  be  decided  by  the  issue  was, 
which  of  the  two  parties  before  the  Court  was  entitled.     Came  v. 
Brice  (2)  is  a  direct  authority  to  show  that  such  a  collateral  inquiry 
cadnot  be  gone  into.     *     *     Here,   both   parties   claim   under 
Wheeler.    His  assignees  have  set  up  no  claim.     The  ascertaining 
of  the  fact  of  the  title  being  in  the  assignees  would  not  assist  the 
Court  in  deciding  upon  the  rule.     The  issue,  which  has  been  tried, 
would  be  wholly  nugatory  if  the  goods  were  the  property  of  the 
assignees.     That  issue,  directed  in  1889,  has  reference  to  the  state 
of  things  in  1888.     It  was  directed  for  the  purpose  of  ascertaining 
what  the  sheriff  should  have  done  in  1838.     The  next  question  is, 
whether  the  objection  ^was  taken  in  time.    At  the  trial  it  was  con-       r  #^33 1 
tended  that  the  conveyance  of  1st  of  September,   1888,  was  a 
fraudulent  deed.     It  was  set  up  as  an  act  of  bankruptcy  per  se. 
That  deed  conveyed  an  equitable  interest  only.     It  was  merely  an 
assignment  of  an  equity  of  redemption. 

(Erskime,  J. :  Was  the  learned  Judge  requested  to  leave  it  to  the 
jury  to  say  whether  there  was  any  other  property?) 

He  was  not. 

(1)  46  R.  R.  471  (Tyr.  &  G.  1075 ;  (2)  56  R.  R.  684  (7  M.  &  W.  183  ; 

1  M.  tfe  W.  714).  Uiirl.  &  Walms.  23). 
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Chase  (Bosanqubt,  J.  :  In  a  case  tried  before  me,  I  left  this  qaestion  to 

GoBLE.       the  jury, — whether  the  conveyance  which  had  been  put  in  to  prove 

an  act  of  bankruptcy  committed  by  the  execution-debtor,  was  a 

conveyance  of  all  this  property.     The  jury  answered,  that  there  was 

no  evidence  of  the  existence  of  any  other  property.) 

The  attention  of  the  learned  Judge,  and  also  that  of  the  plaintiff's 
counsel,  ought  to  have  been  called  to  the  point. 

Butt,  on  the  same  side.     *     ♦     ♦ 

r  93^  J  Channelly  Serjt.,  in  support  of  the  rule  : 

It  may  be  taken  that  the  learned  Judge  was  not  asked  to  leave  it 
to  the  jury  to  say,  whether  there  was  any  other  property.  Neither 
was  it  suggested  that  Wheeler  had  any  other  property.  It  was  left 
to  the  jury  to  say  whether  the  conveyance  was  made  with  intent  to 
defraud  or  delay  creditors,  the  learned  Judge  appearing  to  take  the 
same  view  of  the  third  section  (i)  of  6  Geo.  IV.  c.  16,  as  the  Court  of 
Exchequer  in  Siehert  v.  SpooneVy  thought  might  have  been  taken 
of  that  section,  but  for  the  provisions  contained  in  the  fourth 
section.  If  the  deed  did,  in  fact,  pass  all  the  property  which 
Wbeeler  possessed,  it  would  be  an  act  of  bankruptcy,  whether  it 
was  so  stated  or  not :  Siehert  v.  Spooner.  The  case  of  Cantr  v. 
Brice  is  distinguishable  from  the  present.  There,  the  trustees,  who 
claimed  the  property  against  the  execution-creditor,  were  maie 
defendants,  and  they  set  up  a  title  in  third  persons,  in  which  title 
they  could  have  no  interest  (2).  Here,  the  position  of  the  parties  is 
reversed. 

I  *935  ]  (Erskine,  J. :  Might  you  not  put  it  here,  Ihat  the  execution  *!:? 

good,  as  against  the  assignees,  under  the  eighty-first  section  of  the 
6  Geo.  IV.  c.  16  ?) 

If  stating  to  the  Judge  that  the  conveyance  was  an  act  of  bankruptcv. 
inasmuch  as  it  incapacitated  Wheeler  from  carrying  on  his  bnsine:»s, 
was  not  a  sufficient  mode  of  taking  the  objection,  so  as  to  make  ih« 
manner  in  which  the  case  was  left  to  the  jury  a  misdirection, 
still  the  defendant  would  be  entitled  to  a  new  trial  upon  payment 
of  costs. 

Saunders,  on  the  same  side.     *     ♦     ♦ 

(1)  See  now  Bank.  Act,  1883  (46  &  47  (2)  And  see  FeHuicJc  v.  htyf%»rl-,  \ 

Vict.  c.  52),  8.  4  (b).— A.  C.  Gale  &  Day.  5.32. 
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Ttkbal,  Ch.  J. : 

Upon  the  evidence  given  at  the  trial,  the  verdict^  a^  it  niarAH,  h 
correct.  Whoever  means  to  contend  that  by  exeeutiug  a  particular 
deed  the  party  has  committed  an  act  of  bankruptcy,  ib  ^^und  Vy 
make  that  out ;  and  where  the  deed  does  not  in  termh  puryjri  V>  \Mf 
a  conveyance  of  the  whole  of  the  property,  he  who  aiHserti^  iimi  it  it!>  a 
deed  which  does  so  operate,  is  bound  to  prove  that  it  in  Wh  77jai 
not  having  been  done,  the  question  is,  whether  tli^re  should  wA  \jh 
a  new  trial  upon  payment  of  costs.  If  thi«  case  ih  to  t^  i^nv^m^yfi 
by  that  of  Came  v.  J3rtce,  it  would  be  of  no  *afee  to  htrnd  it  W  a 
new  trial.  But  this  case  appears  to  me  to  difi^i^r  irow  ^'um^  v 
Brice*  There,  the  title  of  the  assignees  wa«  wbo]Jj  uu*'/jusi^M4 
with  that  of  the  trustees,  who  claimed  the  good>>-  H*?/^,  th<?  j'J'i;:- 
ment  creditor  seeks  to  show  that  the  dee4  oiider  '^)w:ij  ihh  clair/iu/iU 
derive  their  title  is  invalid,  and  pasi^ed  notbirj^  V>  tb^^  (-laimauU, 
because  it  was  an  act  of  bankruptcy.  The  JXiTalioity  of  t/^^t  d^^yi, 
however,  will  only  affect  the  property  which  that  d^b^J  purj/>rU  Ui 
convey,  leaving  the  title  of  the  claimanU^  to  th^  yvj[f^.r\\  *'/jj.uUi^'A 
in  the  prior  mortgages  unimpeaehed*  The  Si*i^  triaJ  sjj  u):t  U  im/iUA 
to  the  question  as  to  the  parties  miere^sUhid  ui  xhh  pfjij^s't)'  <y^;;Uii/x^/J 
in  the  third  deed,  and  the  issue  muht  \jh  fraui^yj  to  su^p^  Xh*^  >M\a-, 
of  things.  Upon  payment  of  eob1«  there  iftijJ  l>?  a  rui*?  awyJuUi?  for 
a  new  trial,  as  against  HilL 

BosANQUBT,  CoLTMiv,  and  E&sEiyE,  .JJ.  ^y^jicurr^. 
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AcKLAND  should  be  i>aid  and  discharged,  A.  devised  the  lands  to  Z.,  in  fee.     A.  died 

r,  on  the  20th  of  May,  1811.     At  the  time  of  A.'s  death,  the  lands  were  let  to 

Pbikg.  jf   Iqp  30^    g^  year,  under  a  lease  for  twentj'-one  years  from  the  2dth  of 

March,  18U8.  The  trusts  of  the  will  wei'e  satisfied,  and  the  said  debt  and 
legacies  paid,  by  B.  and  C,  without  any  other  letting  of  the  lands. 

Held :  that,  as  no  greater  estate  was  required  to  perform  the  trusts  of 
the  will,  &c.,  b.  and  C.  took  only  a  chattel  interest  in  the  lands. 

In  covenant  against  L.,  the  surviving  executrix  of  K.,  for  a  breach  of 
one  of  the  covenants  in  the  indenture  of  lease,  the  declaration  alleged,  that 
on  the  death  of  K.  all  his  estate  and  interest  in  the  lands  came  to  and 
vested  in  L.  and  one  M.,  since  deceased;  which  said  L.  and  M.  were 
executrixes  of  the  last  will  and  testament  of  K. ;  by  reason  whereof  L.  and 
M.,  as  executrixes  as  aforesaid,  became  and  were  possessed,  &c. 

Held ;  a  sufficient  averment  that  the  term  vested  in  L.  and  M.  as 
executrixes. 

Held,  also  :  that  it  was  unnecessary  to  aver  that  the  teim  had  vested  in 
L.  and  M.  as  executrixes ;  as  the  vesting  of  a  term  in  the  lessee's  personal 
representatives,  together  with  the  liability  of  such  personal  representatives 
to  be  sued  upon  the  covenants  of  the  lessee,  is,  in  effect,  a  conclusion 
of  law. 

Covenant.  The  declaration  stated,  that  one  James  Troake, 
before,  and  at  the  time  of  the  making  of  the  indenture  thereinafter 
next  mentioned,  was  seised,  in  his  demesne  as  of  fee,  of  and  in  the 
tenements  and  premises  with  the  appurtenances  thereinafter  next 
mentioned  to  have  been  demised  ;  and  the  said  James  Troake  being 
so  seised  thereof,  theretofore,  to  wit,  on  the  loth  April,  1808,  by  a 
certain  indenture  then  made  between  the  said  James  Troake,  of  the 
one  part,  and  the  said  Thomas  Pring,  of  the  other  part, — profert — 
the  said  J.  Troake  did  demise  and  lease  unto  the  said  T.  Pring  all  that 
messuage,  and  tenement,  situate,  &c.,  in  West  Buckland,  in  the  county 
of  Somerset,  then  being  in  the  possession  of  one  6.  Sheppard,  as 
[  *938  ]  tenant  to  the  said  *  J.  Troake,  and  all  the  great  tithes  thereon  arising, 
together  with  all  outhouses,  &c.,  and  appurtenances  whatsoever  to 
the  same  belonging  (except  as  in  the  said  indenture  is  excepted) ; 
to  have  and  to  hold  the  said  messuage  and  tenement  and  premises, 
with  the  appurtenances  (except  as  aforesaid),  unto  the  said  T. 
Pring,  his  executors  and  administrators,  from  the  25th  of  March 
then  next,  for  the  term  of  twenty-one  years  thence  next  ensuing ; 
and  yielding  and  paying  therefore,  yearly  and  every  year,  imto  the 
said  J.  Troake,  his  heirs  and  assigns,  the  clear  yearly  rent  of  30/. 
by  four  quarterly  payments.  And  the  said  T.  Pring  did  thereby 
for  himself,  his  executors  and  administrators,  covenant  with  the 
said  J.  Troake,  his  heirs  and  assigns,  that  the  said  T.  Pring,  his 
executors  and  administrators,  should  and  would  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  said  J.  Troake,  his  heirs  and  assigns, 
the  clear  yearly  rent  of  30/. ;  as  by  the  said  indenture,  reftrence 
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being  thereunto  had,  would,  (amongst  other  things)  more  fully  ackland 
appear.  By  virtue  of  which  demise,  the  said  T.  Pring  afterwards,  pei'no. 
to  wit,  on  the  25th  of  March,  1809,  entered  into  and  upon  all  and 
singular  the  said  demised  premises  with  the  appurtenances,  and 
became  and  was  possessed  thereof,  for  the  said  term  so  to  him 
thereof  granted  as  aforesaid.  And  the  said  J.  Troake,  being  so 
seised  as  aforesaid,  afterwards,  and  before  the  1st  of  January, 
1838  (1),  to  wit,  on  the  11th  of  May,  1811,  duly  made  and  published 
his  last  will  and  testament  in  writing,  bearing  date  the  day  and 
year  last  aforesaid,  and  signed  by  him  the  said  J.  Troake,  and 
attested  and  subscribed,  in  the  presence  of  the  said  J.  Troake,  by 
three  credible  witnesses,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided  (2),  and  thereby  devised,  unto  Robert 
*Blackmore,  and  William  Braddick  the  elder,  the  said  demised  [  93u  ] 
premises  with  the  appurtenances,  upon  the  trusts,  and  to  and  for 
the  ends,  intents,  and  purposes,  thereinafter  mentioned  and 
declared  concerning  the  same ;  that  is  to  say ;  upon  trust  that  they, 
the  said  Bobert  Blackmore  and  William  Braddick,  and  their  heirs, 
should  set  and  let  the  said  premises,  and  out  of  the  rents  and 
profits  thereof,  should,  in  the  first  place,  pay  oS  and  discharge  the 
sum  of  121/.  10«.  6(1. ,  which  the  said  James  Troake  did  then  owe  to 
Mary  Dyer  his  servant ;  and,  in  the  next  place,  should  pay  unto 
Mary,  Hannah,  Bichard,  James,  and  Joan,  sons  and  daughters  of 
his  late  nephew  Bichard  Blackmore,  deceased,  the  sum  of  101. 
apiece,  of  like  lawful  money,  to  whom  he,  the  said  James  Troake, 
gave  the  same,  and  to  be  paid  unto  each  of  them  by  his  said 
trustees,  as  soon  as  the  clear  rents  and  profits  of  the  said  premises 
would  admit  of ;  the  eldest  of  them  to  be  paid  first,  and  so  on  in 
rotation,  one  after  the  other ;  and  from  and  after  the  debt  due  to 
Mary  Dyer,  and  the  five  legacies  to  the  aforesaid  five  children  of  the 
said  J.  Troake's  said  nephew,  Bichard  Blackmore,  deceased,  should 
be  paid  off  and  discharged,  he,  the  said  James  Troake,  gave, 
devised,  and  bequeathed  the  said  demised  premises,  with  the  appur- 
tenances, unto  John  Blackmore,  son  of  the  said  Bichard  Blackmore, 
deceased,  to  hold  the  last-mentioned  premises,  with  the  rights, 
members,  and  appurtenances  thereunto  belonging,  unto  the  said 
John  Blackmore,  his  heii's  and  assigns  for  ever.  And  the  said  J. 
Troake  afterwards,  and  after  the  making  of  the  said  indenture,  and 
during  the  term  thereby  granted,  to  wit,  on  the  20th  of  May,  1811, 

(1)    Vuie    7    Will.    IV.    &  1    Vict.  (2)  29  Oar.  II.  c.  3,  8.  5. 

c.  26,  ».  34. 
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AcKLAND  died  so  seised  of  the  reversion  of  and  in  the  said  demised  premises, 
Pkimo.  ^i^h  ^b®  appurtenances,  as  aforesaid,  without  altering  his  said  will 
as  to  the  said  devise  of  the  said  demised  premises  with  the  appnr- 
tcnances.  And  the  said  John  Blackmore  then  became,  and  was, 
[  *940  ]  seised  of  the  ^reversion  (i)  so  to  him  devised  as  aforesaid.  The 
declaration  then  set  out  a  conveyance  by  John  Blackmore,  of  the 
premises,  by  lease  and  release  of  the  11th  and  12th  of  July,  1817, 
to  the  plaintiff.  By  virtue  of  which  last-mentioned  indenture,  and 
by  force  of  the  statute  made  for  transferring  uses  into  possession, 
afterwards,  and  during  the  continuance  of  the  term  by  the  first- 
mentioned  indenture  granted,  to  wit,  on  the  12th  of  July,  1817,  the 
plaintiff  became,  and  was,  and  from  thence  had  been,  and  still  was, 
seised  of  and  in  the  last-mentioned  reversion  (i),  of  and  in  the 
demised  premises  with  the  appurtenances,  according  to  the  force, 
form,  and  effect  of  the  said  release  and  conveyance.  Averment : 
that  the  trusts  of  the  said  will  of  J.  Troake,  after  the  death  of  the 
said  J.  Troake,  and  long  before  the  commencement  of  this  suit,  and 
before  the  rent  thereinafter  mentioned,  or  any  part  thereof,  accrued, 
or  fell  due,  became,  and  were  fully  satisfied  ;  and  that  the  debts  and 
legacies  therein  mentioned  became,  and  were  duly  paid  off  and  dis- 
charged, by  divers  pajrments  made  at  divers  times,  to  wit,  at  various 
times  between  the  said  day  of  the  death  of  the  said  J.  Troake  and 
the  8th  of  May,  1821,  by  the  said  Robert  Blackmore  and  W. 
Braddick,  as  such  trustees  as  aforesaid;  there  having  been  no 
setting  or  letting  of  the  said  demised  premises  or  any  part,  except 
as  aforesaid.  That  the  said  Thomas  Pring  continued  so  possessed 
of  the  said  demised  premises  for  a  long  space  of  time,  to  wit,  from 
the  said  25th  of  March,  1809,  until  he  the  said  Thomas  Pring, 
afterwards  and  during  the  said  term  to  him  granted,  died,  to  wit,  on 
the  1st  of  November,  1824 ;  upon  whose  death,  to  wit,  on  the  day 
and  year  last  aforesaid,  all  the  estate  and  interest  of  the  said 
Thomas  Pring,  of,  in,  and  to  the  demised  premises  with  the  appur- 
[  *94i  ]  tenances,  came  to,  and  vested  in,  the  defendant  and  one  *  Susanna 
Pring,  in  her  lifetime,  since  deceased,  and  whom  the  defendant  had 
survived ;  which  said  defendant  and  the  said  Susanna  Pring,  in  the 
lifetime  of  the  said  Susanna  Pring,  were  executrixes  of  the  last  will 
and  testament  of  the  said  Thomas  Pring  deceased.  By  reason 
"^  whereof  the  defendant  and  the  said  Susanna  Pring,  in  her  lifetime, 
as  executrixes,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, became  and  were  possessed  of  the  then  residue  of  the  said 

(1)  Or  seised  in  poesession  subject  to  the  term,  /x>§<,  620. 
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term  of  twenty-one  years,  of  and  in  the  said  demised  premises,  and      Ackt.and 
from  thence  until  the  death  of  the  said  Susanna  Pring  were,  and        pRfNo. 
continued,  so  possessed  thereof;  and  the  defendant,  as  surviving 
executrix  as  aforesaid,  since  the  decease  of  the  said  Susanna  Pring, 
was,  and  continued,  possessed  thereof  for  the  residue  and  until  the  ^ 
expiration  of  the  said  term  of  years,  so  to  the  said  Thomas  Pring 
thereof  granted,  as  aforesaid  :   and  although  the  said  J.  Troake,  in 
his  lifetime,  and  the  said  John  Blackmore  and  the  plaintiff,  since 
the  decease  of  the  said  James  Troake,  had  always,  from  the  time  of 
the  making  of  the  first-mentioned  indenture,  thitherto,  well  and 
truly  performed,  &c.  all  things  in  the  said  first-mentioned  inden- 
ture, contained  on  their  and  each  of  their  parts  and  behalves  to  be 
performed,   &c.   according  to  the  tenor,  &c.    of  the    said    first- 
mentioned  indenture  ;  yet  the  plaintiff  said  that,  after  the  making 
of  the  said  first-mentioned  indenture,  and  during  the  said  term 
thereby  granted,  to  wit,  on  the  25th  of  March,  1830,  a  large  sum  of 
money,  to  wit,  the  sum  of  262/.  lOs.  of  the  rent  aforesaid,  for  a 
certain  number  of  years  of  the  said  first-mentioned  term,  to  wit, 
from  the  time  when  the  said  reversion  of  the  said  J.  Troake,  of  and 
in  the  said  demised  premises,  expectant  on  the  said  first-mentioned 
term  of  years  thereof  granted  as  aforesaid,  vested  in  the  plaintiff, 
and  ending  on  the  day  and  year  last  aforesaid,  to  wit,  for  eight 
years,  and  three-quarters,  of  the  said  first-mentioned  term,  became 
and  was  due,  and  still  was  in  *arrear  and  unpaid  to  the  plaintiff ;       [  *942  ] 
contrary  to  the  tenor,  v^c.  of  the  said  first-mentioned  indenture,  and 
of  the  said  covenant  of  the  said  Thomas  Pring  by  him  in  that 
behalf  so  made  as  aforesaid.    And  so,  &c.  to  the  damage  &c. 

Special  demurrer,  assigning  for  causes — that  the  plaintiff  has  not, 
in  or  by  his  declaration,  shown  nor  alleged,  by  direct  or  sufficient 
averment  in  that  behalf,  how  the  liability  of  the  defendant  to  the 
breach  of  covenant,  whereon  the  declaration  is  founded,  arose ; 
whether  as  assignee  of  the  original  lease  by  direct  conveyance,  or 
by  operation  of  law ;  or  whether  in  the  mere  character  of  executrix 
of  the  lessee ;  that  the  declaration  is  bad  in  form,  for  not  averring 
in  terms,  either  that  the  defendant  took  the  estate  and  interest  of 
the  lessee  by  assignment  or  as  executrix ;  and,  as  the  declaration 
stands,  it  is  left  to  mere  inference  and  conjecture  to  determine 
whether  the  defendant  is  sought  to  be  charged  as  assignee  or  as 
executrix ;  and  that,  in  order  to  prepare  and  put  on  the  record  her 
defence  to  the  action,  the  defendant  is  entitled  to  have  it  distinctly 
stated,  and  by  way  of  direct  and  positive  allegation,  whether  she  is 


614  1841.     C.  P.     2  MAN.  &  G.  942—943.  ln.n. 

AcKi.AND  charged  as  assignee  or  as  executrix ;  whereas  the  plaintiff  has 
Prino.  simply  averred  that  the  estate  of  the  said  Thomas  Pring  vested  in 
the  defendant,  without  saying  how,  and  then  proceeded  to  allege,  as 
a  distinct  and  substantive  fact,  the  circumstance  that  the  said 
Susanna  Pring  and  the  defendant  were  executrixes  of  the  last  will 
and  testament  of  the  said  Thomas  Pring,  and  then  goes  on  to  aver, 
as  a  legal  deduction  from  the  premises,  that  the  defendant  and  the 
said  Susanna  Pring,  as  executrixes,  became  possessed ;  which  is  a 
deduction  not  warranted  by  the  premises,  and  an  informal  and 
incorrect  mode  of  pleading  ;  that  if  the  plaintiff  meant  to  charge  the 
defendant  as  executrix,  he  ought  to  have  alleged,  in  distinct  and 
traversable  terms,  that  the  defendant  has  become  an  executrix,  and 
[  *94S  ]  *has  taken  the  estate,  and  entered  into  possession  of  the  demised 
premises,  in  that  character ;  that  the  declaration  is  defective  in  form 
and  substance,  in  not  showing  that  the  plaintiff  took  by  conveyance 
from  a  party  having  at  the  time  a  right  to  convey,  which  right,  the 
defendar.t  meant  to  contend,  the  said  John  Blackmore  bad  not  in 
him,  at  the  time  of  his  alleged  conveyance  to  the  plaintiff,  by  reason 
that  the  estate  was  then  vested  in  the  trustees  of  the  said  James 
Troake's  will ;  and  that  the  declaration  discloses  no  sufficient  cause 
of  action,  &c. 

Joinder  in  demurrer. 

Banipas,    Serjt,    (with   whom   was  Bere),  in   support  of  the 
demurrer : 

The  first  objection  is,  that  it  is  not  sufficiently  shown  by  the 
declaration,  how  the  term,  in  respect  of  which  it  is  sought  to  charge 
the  defendant,  vested  in  her  and  Susanna  Pring.  The  averment 
is,  that,  upon  the  death  of  Thomas  Pring,  all  his  estate  and  interest 
in  the  demised  premises  ''came  to,  and  vested  in,  the  defendant 
and  one  Susanna  Pring,  in  her  lifetime,  since  deceased,"  d'c.  It  is 
clear  that  if  the  allegation  had  stopped  there,  it  would  have  been 
insufficient.  The  question  is,  whether  the  defect  is  supplied  by 
what  follows :  ''  which  said  defendant  and  the  said  S.  P.,  in  the 
lifetime  of  the  said  S.  P.,  were  executrixes  of  the  last  will  and  testa- 
ment of  the  said  Thomas  Pring  deceased  ;  by  reason  whereof  the 
defendant  and  S.  P.,  in  her  lifetime,  as  executrixes  as  aforesaid, 
afterwards,  to  wit,  on  &c.,  became,  and  were,  possessed,  &c." 

(Maule,  J. :  Your  objection  is,  that  it  is  not  said  that  the  demised 
premises  vested  in  them  ''  as  executrixes.'') 
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Yes.    That  is  the  only  part  of  the  allegation  on  which  issue  could  be      ackland 
taken,  and  the  issue  raised  by  a  traverse  of  that  allegation  would       prino. 
be,  not  whether  the  term  had  vested  in  them,  as  executrixes,  but 
simply,  whether  it  vested  in  them. 

(TiNDAL,  Ch.  J. :  Looking  at  the  whole  of  *the  averment,  does  it      [  *9^4  ] 
not  appear  that  the  term  vested  in  them  as  executrixes  ?) 

The  allegation  is,  that  it  vested  in  them  absolutely,  and  then,  that 
they  were  executrixes ;  which  is  not  equivalent  to  a  distinct  aver- 
ment that  it  had  vested  in  them  as  executrixes ;  for  they  might 
have  become  possessed  of  the  term  in  their  own  right,  and  still 
might  be  the  executrixes  of  the  lessee.  Both  facts  might  be  true, 
and  yet  the  term  might  not  be  vested  in  them  in  their  representative 
characters. 

(TiNDAL,  Ch.  J. :  How  could  the  term  on  Thomas  Pring's  death 
do  otherwise  than  vest  in  them  ?    No  bequest  of  it  is  stated. 

Maule,  J. :  Is  the  averment  at  all  necessary  ?  Although  the 
executrixes  had  taken  care  not  to  enter  upon  the  premises,  they 
would  still  have  been  liable  on  the  contract  in  the  lease.  All  that 
is  requisite  is,  the  continuance  of  the  term.) 

The  only  way  in  which  the  term  is  shown  to  continue,  is  by  the 
rirtute  nijus.  The  question  is,  not  whether  the  fact  may  be 
gathered  from  other  circumstances,  but  whether  it  is  so  averred 
that  issue  can  be  taken  upon  it ;  for,  if  not,  it  is  clearly  bad  on 
special  demurrer.  That  such  an  averment  may  be  traversed 
appears  from  1  Wms.  Saund.  112,  w.  (2). 

(Maulb,  J. :  The  question  is,  whether  the  averment  might  not 
be  struck  out  of  the  declaration.) 

It  is  submitted  that  this  is  a  material  allegation,  and  cannot  be 
rejected.  The  defendant  could  not  be  sued  as  executrix,  when  the 
term  is  vested  in  her  absolutely. 

(TiNDAL,  Ch.  J. :  Why  not  ? 

Maule,  J. :  It  might  happen  that  the  testator's  estate  was  solvent, 
and  that  she  was  not.) 

The  more  important  question  is,  whether,  upon  the  death  of  James 
Troake,  the  legal  estate  in  the  reversion  immediately  vested  in  John 
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AcKLANo  Blackmore,  the  devisee  under  whom  the  plaintiff  claims,  or  in  the 
Prino.  trustees  named  in  James  Troake's  will ;  for  the  averment  in  the 
declaration  is,  that  John  Blackmore,  by  virtue  of  the  devise,  then 
[  *945  ]  became  seised  of  the  reversion ;  and  it  is,  after  the  allegation  *that 
he  conveyed  to  the  plaintiff,  that  it  is  stated  that  the  trusts  of  the 
will  had  been  satisfied.  It  is  submitted  that,  under  this  devise,  the 
legal  fee  vested  in  the  trustees,  not  in  John  Blackmore.  This  will  was 
recently  before  the  Queen's  Bench,  but  under  different  circumstances 
from  the  present :  Ackland  v.  LiUley  (i).  If  the  judgment  in  that 
Court  is  to  be  considered  a  distinct  decision  upon  this  point,  it  is 
contended  that  it  cannot  be  sustained.  Under  the  will,  the  trustees 
are  to  set  and  let  the  testator's  property,  and,  out  of  the  rents,  to 
pay  debts  and  legacies.  Wherever  trustees  are  empowered  to  make 
leases,  they  take  the  legal  estate.  [He  cited  Doe  d.  Tomkynt  v. 
[  947  ]  Willan  (2)  and  Doe  d.  Keen  v.  Walbank  (3).]  Here,  it  cannot  be  con- 
tended that  the  trustees,  under  this  will,  have  a  mere  naked  i)oweT  ; 
for,  having  to  set  and  let  the  premises,  and  to  pay  the  debt  and 
legacies  out  of  the  rents,  any  leases  granted  by  them  must  neces- 
sarily have  taken  effect  out  of  their  estate.  The  two  cases  cited 
must  be  considered  as  having  overruled  Doed.  White  v.  Simpson  (4). 
[He  also  referred  to  White  y,  Parker  (5),  Gibson  v.  Lord  MontJort{6)^ 
Cadell  V.  Palmer  {7),  Doe  d.  Plnyer  v.  Nicholls  (8),  and  Doe  d.  Shelley 
V.  Edlin  (9).] 

L  948  ]  Stejyhen,  Serjt.,  contra  : 

The  objection  to  the  sufi&ciency  of  the  allegation  with  regard  to 
the  vesting  of  the  term  in  the  defendant  as  executrix,  has  already 
received  an  answer  from  the  Court.  It  abundantly  appears  that  it 
vested  in  her  in  that  character ;  but  if  not,  the  allegation  is  perfectly 
immaterial.  The  objection  arises  from  confounding  an  action, 
arising  from  privity  of  estate,  with  one  founded,  like  the  present,  on 
contract.  Here,  the  defendant  is  proceeded  against,  because  her 
testator  made  a  contract  which  has  been  broken;  and,  although 
charged  as  executrix,  she  might,  if  the  plaintiff  had  thought  proper, 
have  been  charged  as  assignee  of  the  term :  Buckley  v.  Pirk  (lo). 

(1)  48  R.  B.  729  (9  Ad.  &  El.  879 ;  1  (7)  36  R.  R    128  (10  Ring.  140 ;  3 
P.  &  D.  636).  Moore  &  Scott,  571 ;  1  CL  &  F.  372). 

(2)  20  R.  R.  355  (2  B.  &  Aid.  84).  (8)  25  R.  R.  398  (1  B.  &  C.  336 ;  2 

(3)  36  R.  R.  664  (2  B.  &  Ad.  554).  Dowl.  &  Ry.  480). 

(4)  46  R.  R.  524  (5  East,  162).  (9)  43  R.  R.  432  (4  Ad.  &  El.  582, 

(5)  41   R.  R.  636   (1   Ring.  N.  C.  589). 

573;  1  Scott,  542).  (10)  1  Salk.  316. 

(6)  1  Ves.  Sen.  491. 
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The  defendant  has  no  right,  as  contended,  to  traverse  the  allegation, 
that  the  term  came  to  her  as  executrix,  for  that  would  raise  an 
immaterial  issue  :  all  that  she  could  traverse  would  be,  the  fact  of 
her  being  executrix :  1  Wme.  Saund.  112,  n.  (2) ;  Holliday  v. 
Fletcher  (i) . 

With  respect  to  the  principal  question,  it  has  already  been  decided 
by  the  Court  of  Queen's  Bench  in  Ackland  v.  TjUtleif,  in  a  judgment 
upon  which  they  took  time  to  consider.  It  is  submitted  that,  under 
the  will,  the  fee  vested  in  John  Blackmore,  subject  to  a  chattel 
interest  in  the  trustees,  and  that  John  Blackmore  had  a  vested  legal 
estate,  which  was  capable  of  being  assigned,  and  was  assigned  long 
before  any  of  the  rent  sought  to  be  *recovered  by  this  action  became 
due.  With  regard  to  devises  to  trustees,  the  general  rule, — that 
laid  down  by  Baylby  and  Holroyd,  JJ.,  in  Doe  d.  Player  v.  NicholU, 
and  adopted  (with  a  slight  qualification,  which  has  no  bearing  on 
the  present  case)  in  Doe  d.  Shelleif  v.  Edlin,  and  again  recognised 
by  the  Court  of  Queen's  Bench,  in  Doe  d.  Cadogan  v.  Euart  (2), — is, 
that  trustees  take  only  such  an  estate  as  the  purposes  of  the  trust 
require.  Here,  the  trustees  are  merely  ''  to  set  and  let  the  said 
premises,"  and  out  of  the  rents  to  pay  and  discharge  a  debt  of 
121/.  \Osi,  Gd.y  and  five  legacies  of  lOl.  each  ;  and  any  estate  that 
would  enable  the  trustees  to  raise  those  sums  would  fully  satisfy 
the  terms  of  the  devise.  Doe  d.  White  v.  Simjison  is  directly  in 
point  for  the  plaintiff;  and  so  far  from  being  overruled  by  Doe  d. 
Tomkyns  v.  Willa^i,  it  was  distinctly  recognised  in  Doe  d.  Player 
V.  NichoUs.  The  rule  is,  that  where  there  is  a  devise  in  a  will,  upon 
trust  to  pay  certain  sums  out  of  the  rents  and  profits,  the  trustees 
take  only  a  chattel  interest :  CordaVs  case  (3).  The  same  doctrine 
was  recognised  in  Carter  v.  Barnardiston  (4). 

If  the  argument  on  the  other  side  be  correct,  there  would  have 
been  no  necessity  to  enact  the  thirtieth  section  of  the  7  Will.  IV. 
&  1  Vict.  c.  26  (5). 


Ackland 
r,  . 

PRINO. 


[  •sig  ] 


(1)  2  lid.  Bay.  1510 ;  2  Strange,  781. 

(2)  46  B.  B.  789  (7  Ad.  &  EI.  636, 
666). 

(3)  Cro.  Eliz.  316. 

(4)  1  P.  Wms.  505,  509 ;  BarnardiB- 
Um  V.  Carter,  3  lir.  P.  C.  2nd  ed.  64. 

(5)  ''  That  where  any  real  estate 
(other  than,  or  not  being,  a  presenta- 
tion to  a  church)  shall  be  devised  to 
any  trustee  or  executor,  such  devise 
shall  be  construed  to  pass  the  fee- 


simple,  or  other  the  whole  estate  or 
interest  which  the  testator  had  power 
to  dispose  of  by  will,  in  such  real 
estate,  unless  a  definite  term  of  years, 
absolute  or  determinable,  or  an  estate 
of  freehold,  shall  thereby  be  given  to 
him,  expressly  or  by  implication." 

As  to  this  enactment,  see  Hayes*s 
Introduction  to  Conveyancing  and  the 
New  Statutes,  vol.  i.  384,  5th  ed.  In 
the  same  volume,  p.  353,  it  is  said, 


618  1841.     C.  P.     2  MAN.  &  G.  949—951.  r.r. 

AcKLAND  There  are  namerous  authorities  which  estabiish  that  the  mere 
Pking.  circumstance  that  the  devise  is  to  the  trustees  and  their  heirs,  does 
[  '^50  ]  not  vary  the  general  principle  :  *Goodtitle  d.  Haynard  v.  Whithif  (i). 
Doe  V.  Weedon  v.  Lea  (2),  Warier  v.  Hutchinson  (3),  Nash  v,  Coates  (4). 
The  cases  in  which,  although  the  devise  was  to  them  and  their  heirs, 
trustees  have  been  held  to  take  an  estate  for  life  only,  are  equally 
applicable  in  favour  of  the  plaintiff.  Shapland  v.  Smith  (5),  Stflre^trr 
d.  Lair  v.  JVihon  (6).  Doe  d.  Tovikyns  v.  Willan,  and  Doe  d.  Keen 
V.  Walhank  are  both  distinguishable  from  the  present  case.  In  the 
former  of  those  cases  the  power  of  the  trustees  was,  ''  to  let  for  any 
term  they  shall  think  proper,  at  the  best  yearly  improved  rent  that 
can  be  got  for  the  same ;  "  in  the  latter,  the  terms  of  the  clause 
creating  the  authority  to  lease  were,  as  was  observed  by  Lord 
Tenterden,  still  ''more  large  and  general." 

Bompas,  Serjt.,  in  reply.     *     *     ♦ 

Cur,  adr.  rult. 

[  951  ]       TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  covenant  brought  against  Mary  Pring,  as 
surviving  executrix  of  Thomas  Pring  deceased,  upon  a  lease  made 
by  one  James  Troake  to  the  said  Thomas  Pring,  bearing  date  the 
15th  of  April,  1808,  to  hold  from  the  25th  of  March  then  next 
ensuing,  for  the  term  of  twenty-one  years,  at  the  rent  of  30/.  per 
annum;  and  the  action  was  brought  for  eight  years  and  three- 
quarters  of  the  said  rent,  then  in  arrear.  The  declaration  stated, 
that  the  lessor,  by  his  will,  devised  to  one  Eobert  Blackmore  and 
one  William  Braddick  the  elder,  upon  the  trusts  therein  mentioned, 
viz.  upon  trust  that  they  and  their  heirs  should  set  and  let  the  said 
premises,  and  out  of  the  rents,  in  the  first  place,  should  pay  off  and 

**A    train     of     inadvertent    modem  enactment  is  not  declaratory  but  pro- 
decisions  had  involved  some  questions  spective  (sect.  34).    In  wills,  therefore, 
of  ex>n8truction  in  a  state  of  embarrass-  made  before  the  Ist  of  Januarv.  1S,3S. 
ment,  which  seemed  to  require  that  as  in  the  principal  case,  the  rule  of 
the  Judicature   should   either   revise  construction    established    in    Ihtr    d. 
its  doctrine,  or  stand  corrected  by  the  White  v.   Simpstm,  is  not   interferetl 
Legislature.  Such  was  the  question  as  with.     And  see  infra,  620,  note  (5). 
to  the  quantity'  and  quality  of  the  (1)  1  Burr.  228. 
estate  taken  by  trustees  or  executors,  (2)  1  B.  B.  631  (3  T.  R.  41). 
under     an     indefinite      gift."      But  (3)  1  B.  &  C.  721 ;  3  Dowl.  &  By. 
although    the    Legislature   has    now  58  (see  25  B.  B.  551). 
rejected  a  rule  of  construction  under         (4)  37  B.  B.  552  (3  B.  &  Ad.  839). 
which  the  intention  of  the  testator  was         (5)  1  Br.  C\  C.  75  (cited  1  R.  B.  521, 
perhaps  seldom,  if  ever,   allowed  to  522). 
prevail,  it  is  to  be  observed  that  the  (6)  I  R,  B.  519  (2  T.  B.  444). 
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discharge  the  sum  of  121/.  10s.  6rf.,  which  he  then  owed  to  one  of      Ackland 
his  servants ;  and,  in  the  next  place,  should  pay  to  his  five  great       Pring. 
nephews  and  nieces  the  sum  of  10/.  apiece,  as  soon  as  the  clear 
rents  and  profits  of  the  said  premises  would  admit  of ;  and  from 
and  after  the  said  debts  due  to  his  servant  and  the  five  legacies 
should  be  paid  off  and  discharged,  then  he  gave  and  devised  the 
demised  premises  unto  John  Blackmore  in  fee.     The  declaration 
then  alleged  the  death  of  the  devisor,  so  seised ;  **  and  that  there- 
upon the  said  John  Blackmore  then  became,  and  was,  seised  of  the 
reversion  *so  to  him  devised  as  aforesaid.'*     It  then  alleged  a  con-       [  *9ft2  ] 
veyance  from  John  Blackmore  to  the  plaintiff,  in  fee.      It  then 
averred  that  the  trusts  of  the  will,  before  the  commencement  of  the 
suit,  and  before  the  rent  became  due,  were  fully  satisfied,  and  that 
the  debts  and  legacies  mentioned  in  the  will  were  duly  paid  by  the 
said  trustees,  there  having  been  no  other  setting  or  letting  of  the 
premises  than  to  the  said  John  Pring.     And  the  declaration  further 
alleged,  that  upon  the  death  of  the  lessee,  all  the  estate  and  interest 
of  the  said  lessee  became  vested  in  the  defendant  and  one  Susanna 
Pring,  since  deceased,  whom  the  defendant  has  survived,  as  execu- 
trixes of  the  said   Thomas   Pring;    by  reason   whereof  the   two 
executrixes  became  possessed  of  the  residue  of  the  said  term  of 
twenty-one  years,  and  the  defendant,  as   surviving  executrix  as 
aforesaid,  since  the  death  of  the  said  Susanna,  became,  and  was, 
possessed  thereof  until  the  expiration  of  the  said  term  of  years. 

Upon  a  demurrer  to  this  declaration,  one  objection  raised  was, 
as  to  the  allegation,  that  the  estate  vested  in  the  defendant  and 
Susanna  Pring  as  executrixes,  viz.  whether,  in  point  of  form,  such 
allegation  was  su£Sciently  precise  to  enable  the  defendant  to  take 
an  issue  thereon.  But  we  see  no  real  ground  of  objection  to  this 
averment,  which  is,  in  effect,  a  conclusion  of  law,  the  term  vesting, 
by  law,  in  the  personal  representative,  and  the  lessor  having  the 
right  to  sue  the  personal  representative  upon  the  covenant  of 
the  testator. 

But  the  principal  objection  that  has  been  raised  and  argued 
before  us,  has  been,  as  to  the  title  of  the  plaintiff;  as  to  which  the 
question  is,  whether  the  trustees  named  in  the  will,  took  an  estate 
in  fee,  or  merely  a  chattel  interest ;  for  if  they  took  an  estate  in 
fee,  then  the  allegation  in  the  declaration,  that  upon  the  death  of 
the  lessor,  the  devisee,  John  Blackmore,  became,  and  was  seised  of 
the  reversion  so  to  him  devised,  is  not  true  in  point  of  *law ;  [  *9ft3  ] 
whereas,  if  they  took  no  more  tlian  a  chattel  interest,  the  allegation 
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AcKLAKD  is  correct ;  for,  in  that  case,  he  would  take  the  fee,  at  the  death  of 
VRiiiQ  the  testator,  James  Troake,  subject  to  their  chattel  interest  (i). 
And  we  are  of  opinion  that,  in  order  to  carry  into  effect  the  trusiB 
of  this  will,  it  was  not  necessary  that  the  trustees  should  take  more 
than  a  chattel  interest.  The  estate  is  devised  to  them,  not  upon 
a  general  trust  to  pay  all  the  debts  of  the  testator,  but  upon  trust 
to  pay  a  specific  debt  and  specific  legacies,  amounting  altogether  to 
no  more  than  the  sum  of  171/.  10^.  6(1.  When,  therefore,  it  is 
admitted,  as  it  is  alleged  in  the  declaration,  that  the  estate  is  let 
for  the  sum  of  301.  per  annum,  there  can  be  no  reason  for  supposing, 
at  the  time  of  the  death  of  the  lessor,  when  his  will  took  effect,  that 
there  would  be  any  necessity  that  the  fee,  or  any  larger  interest 
than  a  chattel  interest,  should  be  vested  in  the  trustees  (2). 

The  case  appears  to  us  to  fall  within  the  doctrine  laid  down  in 
Doe  d.  If  kite  v.  Simpson  (3),  which  is  always  considered  a  leading 
case  upon  the  subject.  There,  a  power  of  granting  building  and 
t  *^^^  ]  other  leases  *was  given  to  the  trustees :  it  was  held  nevertheless 
that  they  did  not  take  the  fee,  or  any  larger  interest  than  was 
necessary  for  the  execution  of  the  trusts  reposed  in  them.  Lord 
Ellenborough  (p.  171),  after  observing  that  the  authorities  referred 
to,  viz.  Co.  Litt.  42  a,  and  Sir  W.  CordeWa  case  (4),  establish  the 
proposition,  that  if  an  estate  be  devised  to  executors  generally,  for 
payment  of  debts,  they  will  take  only  a  chattel  interest  (5),  proceeds 

(1)  Vide  ante,  612,  note  (1).  omission  of  the  gciliret  would  have  had 

(2)  The  will  was  made  on  the  llth,  the  effect  of  making  the  precise  day 
and  the  testator  died  on  the  20th  of  material  and  traTersable)  the  Court 
May,  1811 ;  the  gross  amount  of  the  appears  to  have  had  no  judicial  infor- 
rent  for  eighteen  years,  receivable  mation  as  to  the  period  of  his  death, 
aft«r  the  death  of  the  testator,  would  except  that  it  took  place  before  the 
be  540/. ;  what  the  net  rent, — the  rent  rent  sued  for,  namely,  some  rent,  not 
appUcable  to  the  payment  of  the  exceeding  262/.  10a.,  became  due,  i,e, 
171/.   10«.  6(/.— was,  did  not  appear,  before  the  25th  of  March,  1820. 

But  the  testator  might  have  lived  to  (:i)  5  East,  162  (stated  46  R.  R.  524). 

the  last  year  of  the  term;  and  it  must  W  ^  ^o-  ^P*  ^^  ^» 

be  mere  matter  of  conjecture,  at  what  (5)  The  ground  of  the  proposition, 

period,  within  or  after  the  term,  the  both  in  Co.  Jjitt.  42  a,  and  Sir  W. 

testator,  on  the  Uth  of  May,  the  day  CordrfPs  case,   is,   that  if  a  gcmeral 

on  which  he  made  his  will,  expected  to  devise  in  trust  were  construed  literally, 

die.   It  is  possible,  however,  to  suppose  it   would  operate   only  as    a  devise 

that  the  intention  of  the  testator  was,  for    the  lives  of    the   devisees,   who 

that  the  trustees  should,  or  should  not,  might    die    before    the    debts    were 

take  the  fee,  according  as  the  state  of  paid.    These  authorities,  upon  which 

things  existing  at  the  time  of  his  death  the  whole  modem  doctrine  is  founded, 

might  require.  appear  to  have  no  application  where. 

It  is  also  observable  that  as  the  day  as  here,  there  is  an  express  limita* 

of  the  testator^s  death  is  laid  under  tion  to  the  heirs  of  the  devisee,  and 

a  scilicet,  (eveu    supposing    that   the  the  question  is,  whether  the  fee  or 
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thus,  "from  whence  it  appears  to  be  a  fair  inference,  that  where 
the  purposes  of  a  trust  can  be  answered  by  a  less  estate  than  a 
fee-simple,  a  greater  estate  than  is  sufficient  to  answer  such  purpose 
shall  not  pass  to  them,  but  that  the  uses  in  remainder  limited  on 
such  lesser  estate  so  given  to  them,  shall  be  executed  by  the 
statute."  In  the  cases  relied  upon  on  the  part  of  the  defendant, 
where  the  trustees  have  been  held  to  take  in  fee,  the  powers  given 
to  the  trustees  showed  the  intention  of  the  testator  that  they  should 
take  the  fee.  Thus,  in  Doe  d.  Tomkyns  v.  Willan  (i),  the  estates 
were  given  to  the  trustees  and  their  heirs,  upon  trust,  to  demise 
for  any  term  they  might  think  proper.  A  similar  observation 
applies  to  the  cases  of  Doe  d.  Keen  v.  Walhank  (2),  and  Doe  d. 
Shelley  v.  Edlin  (3),  and  the  other  cases  cited.  In  the  present  case 
no  one  could  suppose,  "^at  the  death  of  the  testator  (4),  that  the 
trustees  could  require  more  than  a  chattel  interest,  and  that  of  a 
very  limited  extent,  to  make  the  specific  ascertained  payments 
which  they  were  directed  to  make  out  of  the  rents  of  the  estate ; 
and,  therefore,  consistently  with  the  decisions  in  the  cases  above 
refeiTed  to,  we  hold  that  no  more  than  a  chattel  interest  was 
intended  to  be  given  to  them  by  the  will. 

We,  therefore,  hold  that  the  reversion  of  the  estate  vested  in  the 
plaintiff,  as  devisee,  on  the  death  of  the  testator,  and  that  he  was 
entitled  to  the  arrears  of  rent  stated  in  the  declaration,  the  same 
being  allowed  to  have  accrued  subsequently  to  the  time  when  the 
trusts  of  the  will  had  been  satisfied :  and,  consequently,  we  give 
judgment  for  the  plaintiff. 

Jiulginent  for  the  plaintiff  {b). 


ACKLAND 

Pbino. 


[  *:}bo  ] 


a  chattel  interest  pasHSB.  However 
nearly  the  facte  of  one  case  may 
resemble  those  of  another,  the  inference 
derivable  from  the  decision  in  the  first 
case  cannot  fairly  be  made  available  in 
deciding  the  second,  where  the  decision 
in  the  first  case  proceeds  entirely  upon 
that  which  is  not  to  be  found  in  the 
second. 

(1)  20  R.  K.  355  (2  B.  &  Aid.  84). 

(2)  36  R.  R.  664  ^2  B.  &  Ad.  554). 

(3)  43  K.  R.  432  (4  Ad.  &  El.  582). 

(4)  Vvh  snjyra,  620,  note  (2). 

(5)  And  see  Ilawhr  v.  fiawker,  22 


R.  R.  471  (3  B.  &  Aid.  537);  Glorer  v. 
MwickUm,  28  R.  R.  559  (3  Ring.  13); 
Warier  v.  Hutchinstm,  23  R.  R.  457  (2 
Brod.  &  B.  349) ;  S,  C,  upon  a  second 
case  out  of  Chancery,  see  25  R.  R.  551 
(1  B.  &  C.  721  ;  3  Dowl.  &  Ry.  58); 
Murraiit  v.  GotHjh,  31  R.  R.  171  (7  B. 
&  C.  206 ;  1  Man.  &  Ry.  41) ;  Henrdmu 
V.  WiUunnsim,  44  R.  R.  7  (1  Keen,  33) ; 
Barktr  v.  Or  feu  wood,  51  R.  R.  666  (4 
M.  &  W.  421);  Doe  d.  Cadf^au  v. 
Emtrt,  45  R.  R.  7S9  (7  Ad.  &  El.  636; 
3  Nev.  &  P.  197);  Kmn^kery.  Jhinhnry^ 
6  Bing.  N.  0.  :m\ ;  8  Scott,  414. 
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1840.  GOULD  AND  Others  v.  OLIVER  (1). 

JVov,  25. 
(2  Scott,  N.  R.  241—265;  S.  G.  2  Man.  &  G.  208.) 

L    "^^  -I  By  a  charter-party  it  was  agreed  that  the  ship  should  proceed  to  Quebec, 

and  there  load  from  the  factors  of  the  plaintiffs  a  full  and  complete  cargo 
of  pine  timber  and  deals,  &c.,  not  exceeding  what  she  could  reasonably 
stow  and  carry  over  and  above  her  tackle,  &c.  In  an  action  upon  this 
charter-party,  the  declaration  assigned  for  breach  (amongst  others)  tlut 
the  defendants  did  not  nor  would  load  in  and  on  board  the  ship  a  full  and 
complete  cargo  not  exceeding  what  she  could  reasonably  stow  and  carry 
over  and  above  her  tackle,  &c.,  but,  on  the  contrary,  loaded  on  board  the 
ship  a  cargo  much  exceeding  what  the  said  vessel  could  reasonably  stow 
and  carry  over  and  above  her  tackle,  &c. :  Held,  that  this  breach  was  ill 
assigned :  and,  the  jury  having  found  a  verdict  for  the  plaintifiFs  with 
general  damages,  the  Court  awarded  a  venirt  (It  novo. 

The  defendants  having  cross-examined  the  plaintiffs*  witnesses  in  order 
to  show  a  custom  in  the  Canada  trade  to  carry  deck  cargo :  Held,  that  it  wa^ 
competent  to  the  plaintiffs,  in  order  to  rebut  the  inference  sought  to  be  laided 
from  that  course  of  examination,  to  inquire  whether  when  deck-cargo  was 
lost  or  thrown  overboard  it  was  not  usual  for  the  ship-owner  to  pay  for  it« 

Where  a  declaration  contains  two  inconsistent  counts  and  the  defendant 
pays  money  into  Court  upon  the  second  count  which  the  plaintiff  aooepti^, 
the  defendant  cannot  read  the  second  count  and  the  proceedings  tbeieon  to 
the  jury  as  conclusive  or  any  evidence  to  negative  an  allegation  in  the 
first  count. 

The  Judge  in  his  summing  up  told  the  jur}%  that,  prima  facie,  the  deck 
was  not  the  proper  place  for  the  stowage  of  the  cargo  or  any  part  of  it ; 
that  in  some  cases  custom  might  sanction  the  practice,  but  that,  without 
reference  to  any  custom,  if  it  increased  the  perils  of  the  navigation,  if  it 
increased  the  danger  of  the  ship,  or  incresised  the  danger  of  that  part  of 
the  cargo,  in  either  case  it  was  an  improper  stowage :  Held,  thai  thi£ 
direction  was  correct,  in  the  absence  of  any  evidence  of  a  ^neral  cnstom 
to  load  deck  cargo  at  the  risk  of  the  shipper. 

One  of  the  plaintiffs  resided  at  Quebec :  the  timber  was  loaded  at  a  place 
about  three  miles  distant  from  Quebec,  where  it  was  furnished  by  oae 
Jameson,  the  superintendent  or  agent  of  the  plaintiffs:  Held,  that  the 
knowledge  and  assent  of  the  resident  plaintiff  to  a  portion  of  the  car^ 
being  stowed  on  deck,  were  not  to  be  inferred  from  the  fact  of  Jameeon 
having  such  knowledge  and  offering  no  objection  to  that  mode  of  stowage. 

This  was  an  action  of  assumpsit  on  a  charter-party. 

The  first  count  of  the  declaration  stated,  that,  theretofore,  to  wit, 
on  the  6th  August,  1835,  by  a  certain  charter-party  of  aflhreight- 
ment  between  the  defendant,  therein  described  as  owner  of  the  good 
ship  or  vessel  called  the  ChrisUrphery  whereof  one  G.  Kay  was  master, 
then  lying  at  London,  of  the  one  part,  and  the  plaintiffs,  therein 
described  of  London,  merchants,  of  the  other  part,  it  was  amongst 
other  things  agreed  that  the  ship  or  vessel  should  with  all  convenient 
speed  sail  and  proceed  to  Quebec,  or  bo  near  thereunto  as  she  might 
safely  get,  and  there  load  from  the  factors  of  the  plaintiffs  a  full  and 
complete  cargo  of  pine  timber  and  deals,  with  staves  for  broken 

(1)  MHwiird  V.  Hihhert,  (1842)  3  Q.  B.  120,  13d 
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stowage  only  (the  quantity  of  pine  timber  not  to  be  less  than  half  Gould 
the  cargo — the  freighters  to  have  the  option  of  shipping  forty  loads  Oliver. 
of  hard  wood),  not  exceeding  what  she  could  reasonably  stow  and 
carry  over  and  above  her  tackle,  *apparel,  provisions,  and  furniture ;  [  *2*2  ] 
and,  being  so  loaded,  should  therewith  proceed  to  London,  or  so  near 
thereunto  as  she  might  safely  get,  and  deliver  the  same  on  being 
paid  freight  at  the  rate  and  in  the  manner  in  the  said  charter-party 
particularly  specified ;  the  act  of  God,  the  King's  enemies,  fire,  and 
all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation  only  excepted ;  as  by  the  said  charter-party,  reference 
being  thereunto  had,  would  fully  appear:  and,  the  said  charter- 
party  being  so  made  as  aforesaid,  to  wit,  on  the  day  and  year  first 
aforesaid,  in  consideration  thereof,  and  that  the  plaintiffs  at  the 
request  of  the  defendant  had  promised  the  defendant  to  perform 
and  fulfil  the  said  charter-party  in  all  things  6n  the  part  and  behalf 
of  the  plaintiffs  to  be  performed  and  fulfilled,  the  defendant  promised 
the  plaintiffs  to  perform  and  fulfil  the  said  charter-party  in  all  things 
on  her  part  and  behalf  to  be  performed  and  fulfilled :  Averment,  that, 
although  the  plaintiffs  had  always  performed  and  fulfilled  all  things 
in  the  said  charter-party  mentioned  on  the  part  and  behalf  of  them 
the  plaintiffs  to  be  performed  and  fulfilled,  according  to  the  tenor 
and  effect,  true  intent  and  meaning  of  the  said  charter-party,  and 
although  the  said  ship  did  sail  and  proceed  to  Quebec,  and  it  then 
became  and^  was  the  duty  of  the  defendant,  in  pursuance  of  the 
said  charter-party,  to  load  in  and  on  board  the  said  ship  or  vessel 
a  full  and  qomplete  cargo,  not  exceeding  what  the  said  vessel  could 
reasonably  stow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
visions, and  furniture,  and  to  load  such  cargo  m  a  good  and  sufficient, 
proper  and  careful  manner,  and  to  take  due  and  proper  care  of  the 
same,  and  therewith  proceed  to  London,  or  so  near  thereunto  as  the 
said  vessel  might  safely  get,  according  to  the  tenor  and  effect  of  the 
said  charter-party  —  Yet  the  defendant,  not  regarding  the  said 
charter-party,  nor  her  promise  in  that  behalf,  did  not  nor  would, 
after  the  said  arrival  of  the  said  ship  at  Quebec  as  aforesaid,  load  in 
and  on  board  the  said  ship  or  vessel  a  *full  and  complete  cargo  not  [  *243  ] 
exceeding  what  she  could  reasonably  stow  and  carry  over  and  above 
her  tackle,  apparel,  provisions,  and  furniture,  but,  on  the  contrary 
thereof,  then  loaded  and  caused  to  be  loaded  in  and  on  board  the 
said  ship  or  vessel  a  cargo  much  exceeding  what  the  said  vessel 
could  reasonably  stow  and  carry  over  and  above  her  tackle,  apparel, 
provisions,  and  furniture :  And  the  defendant,  further  disregarding 
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Gould  the  said  charter-party,  and  her  promise  by  her  made  in  that  bebalf- 
Oliveb.  as  aforesaid,  after  the  arrival  of  the  said  ship  at  Quebec  as  aforesaid,  ^ 
loaded  the  said  cargo  which  had  then  been  received  from  the  factors  of 
the  plaintiffs,  in  a  bad,  insufficient,  improper,  and  careless  manner,  * 
in  this,  to  wit,  that  the  defendant  loaded  a  part  of  the'said' cargo,  to 
wit,  twenty-six  pieces  of  timber  of  the  said  cargo,  of  the  value  of  5(ft., 
in  and  on  board  the  deck  of  the  said  vessel,  whereby  the  same  becaiye* 
and  was  exposed  to  great  and  unnecessary  risk  and  peril,  and  the 
plaintiffs  were  deprived  of  the  power  of  causing  an  insurance  to  be 
effected  against  the  perils  of  the  sea  in  respect  of  the  said  part  of  ■• 
the  said  cargo  so  loaded  in  and  on  board  the  said  deck  of  the  said 
vessel  as  aforesaid :  And  the  defendant,  further  disregarding  the 
said  charter-party,  and  her  said  promise  by  her  made  in  that  behalf 
as  aforesaid,  did  not  take  due  and  proper  care  of  the  said  cargo 
which  the  defendant,  after  the  arrival  of  the  said  ship  at  Quebec  as 
aforesaid,  had  loaded  from  the  factors  of  the  plaintiffs  in  and  on 
board  the  said  ship  or  vessel,  but,  on  the  contrary  thereof,  took  such 
little  and  bad  care  of  the  same,  that,  by  and  through  the  mere 
default  of  the  defendant,  a  large  part  of  the  said  cargo,  to  wit«  of 
the  value  of  50/.,  was  thrown  overboard,  and  became  and  was  wholly 
lost  to  the  plaintiffs :  By  reason  of  which  said  several  premises  the 
plaintiffs  had  not  only  lost  and  been  deprived  of  a  large  part  of  their 
said  cargo,  to  wit,  of  the  value  of  100{.,  but  had  also  lost  and  been 
[  •244  ]  deprived  of  divers  great  gains  and  profits  which  they  ^might  and 
would  otherwise  have  gained  and  received  by  the  use  of  the  said 
part  of  the  said  cargo  which  became  and  was  so  lost  as  aforesaid. 

The  second  count  stated  that  the  plaintiffs,  before  and  at  the  time 
of  the  happening  of  the  damages  and  losses  in  that  count  mentioned, 
were  the  owners  and  proprietors  of  certain  merchandize  and  chattels, 
to  wit,  twenty-six  pieces  of  timber,  then  being  in  and  on  board  a 
certain  ship  or  vessel  of  the  defendant,  and  laden  and  placed  on  the 
deck  thereof,  to  be  carried  and  conveyed  therein  on  freight  payable 
to  the  defendant  in  that  behalf  for  a  certain  voyage  whereon  the  said 
ship  was  then  proceeding,  to  wit,  from  Quebec  to  London :  that, 
before  and  at  the  time  of  the  loading  of  the  last-mentioned  pieces 
of  timber  in  and  on  board  the  said  ship  or  vessel,  there  had  been  and 
was  a  certain  antient  and  laudable  custom  used  and  approved  of, 
touching  and  concerning  the  loading  of  timber  in  and  on  board 
ships  trading  between  Quebec  aforesaid  and  London  aforesaid,  and 
employed  in  carrying  timber  from  Quebec  aforesaid  to  London 
aforesaid,  that  is  to  say,  that  the  owners  of  such  ships  or  vessels 
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♦ 
4)ave  had  and  have  been  used  and  accustomed  to  have,  and  of  right       Gould 

*  have  had,  and  still  of  right  ought  to  have,  for  themselves  and  their      oltvee. 
Servants,  the  liberty  and  privilege  of  loading  and  placing  on  the  decks 
of  such  ships  or  vessels  a  reasonable  part  of  such  timber  as  they,  from 
time  to  time  respectively,  are  employed  to  bring  from  Quebec  afore- 
said to  London  aforesaid  :  that  the  said  ship  or  vessel  in  that  count 

«!i^t  mentioned,  at  the  time  of  the  happening  of  the  damages  and 
losses  in  that  count  mentioned,  was  a  ship  or  vessel  trading  between 
Quebec  aforesaid  and  London  aforesaid,  and  employed  in  carrying 
^  i.  timber  from  Quebec  aforesaid  to  London  aforesaid ;  and  the  twenty- 
six  pieces  of  timber  so  laden  and  placed  on  the  deck  of  the  said  ship 
or  vessel  then  was  a  reasonable  part  in  that  behalf  of  the  timber 
which  the  defendant  was  then  employed  to  carry  in  that  *voyage  [  ^245  ] 
by  the  said  ship  o  vessel  from  Quebec  aforesaid  to  London 
aforesaid  ;  and  thf  said  twenty-six  pieces  of  timber  were  laden  by 
the  defendant  on  the  deck  of  the  said  ship  or  vessel  in  pursuance  of 
and  according  to  the  said  custom  :  that,  whilst  the  last-mentioned 
ship  or  vessel  was  sailing  and  proceeding  on  her  said  last-mentioned  # 

voyage  with  the  last-mentioned  chattels  and  merchandize  on  board, 
to  wit,  on  the  Ist  December,  in  the  year  aforesaid,  by  storms, 
winds,  and  tempestuous  weather,  in  order  to  preserve  the  said  ship 
or  vessel,  it  then  became  expedient  and  necessary  to  throw  and  cast 
overboard  the  said  last-mentioned  chattels  and  merchandize,  being 
the  property  of  the  plaintiffs,  of  great  value,  to  wit,  of  the  value  of 
lOOZ. ;  and  the  same  were  then  accordingly  cast  and  thrown  over- 
board, and  became  and  were  wholly  lost  to  the  plaintiffs ;  and  the 
said  ship  or  vessel  was  by  means  of  the  premises  then  saved  and 
preserved,  and  afterwards,  to  wit,  on  the  31st  December,  in  the  year 
aforesaid,  arrived  safely,  to  wit,  at  London  aforesaid :  of  all  which 
last-mentioned  premises  the  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  had  notice ;  and  then,  in  consideration 
of  the  last- mentioned  premises,  promised  the  plaintiffs  to  pay  them 
so  much  money  as  the  defendant  as  owner  of  the  said  last-mentioned 
ship,  and  interested  in  the  said  freight,  was  liable  to  contribute  to  the 
said  losses  and  damages  in  a  general  average,  on  request :  Averment 
that  the  defendant,  as  such  owner  of  the  last-mentioned  ship,  and  so 
interested  in  the  said  freight,  was  liable  to  pay  and  contribute  to  the 
said  losses  and  damages  in  a  general  average  a  large  sum  of  money, 
to  wit,  the  sum  of  20/.  (i),  whereof  the  defendant  afterwards,  to  wit, 

(1)  The   damages    were    originally      the  Court    increased  to    50/.     See  6 
laid  at  201:,  but  afterwards  by  leave  of      Scott,  884. 
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Gould  on  the  day  and  year  last  aforesaid,  had  notice ;  yet  the  defendant  bad 
Oliver.  disregarded  her  last-mentioned  promise,  and  had  not  paid  ^the  last- 
[  •246  ]  mentioned  sum  of  money,  or  any  part  thereof. '  There  was  also  a 
count  upon  an  account  stated. 

Pleas. — First,  to  the  whole  declaration,  non  assumpsit. 

Secondly — to  the  first  breach — that  the  defendant  did  not  load  or 
cause  to  be  loaded  in  or  on  board  the  said  ship  or  vessel,  a  cargo 
exceeding  what  the  said  ship  or  vessel  could  reasonably  stow  and 
carry  over  and  above  her  tackle,  apparel,  provisions,  and  f  omiture, 
in  manner  and  form  &c. ;  concluding  to  the  country. 

Thirdly — to  the  first  breach — that  the  said  cargo  so  loaded  and 
caused  to  be  loaded  in  and  on  board  the  said  ship  or  vessel,  was  so 
loaded  and  caused  to  be  loaded  by  the  defendant  at  the  request  and 
by  the  order  and  direction  of  the  plaintiffs — verification. 

Fourthly — to  the  second  breach — that  the  defendant  did  not  load 
the  said  cargo  in  a  bad,  insufficient,  improper,  or  careless  manner, 
in  manner  and  form  &c. ;  concluding  to  the  country. 

Fifthly — to  the  second  breach — that  the  defendant  loaded  the 
said  cargo  in  manner  and  form  as  in  the  said  second  breach  was 
mentioned,  at  the  request  and  by  the  order  and  direction  of  the 
plaintiffs — verification . 

Sixthly— to  the  third  breach — that  the  defendant  did  take  doe 
and  proper  care  of  the  said  cargo,  and  that  the  same  was  not,  nor 
was  any  part  thereof,  through  the  default  of  the  defendant,  lost 
to  the  plaintiffs,  in  manner  and  form  &c. ;  concluding  to  the 
country. 

Seventhly— to  the  third  breach — that  the  said  part  of  the  said 
cargo  which  was  so  thrown  overboard  as  in  the  third  breach 
mentioned,  was  necessarily  and  unavoidably  so  thrown  overboard, 
owing  to  the  dangers  and  accidents  of  the  sea  and  navigation,  and 
to  stormy  and  tempestuous  weather,  and  for  the  preservation  of  the 
said  ship  or  vessel  and  the  residue  of  the  cargo ;  without  this  that 
the  same  was  so  thrown  overboard  by  or  through  the  default  of  the 
[  *247  ]  defendant,  in  manner  and  form  as  the  plaintiffs  had  *in  their  said 
third  breach  alleged  ;  concluding  to  the  country. 

The  plaintiffs  joined  issue  on  the  first,  second,  fourth,  sixth, 
and  seventh  pleas,  and  replied  de  injvrid  to  the  third  and 
fifth. 

The  eighth  plea  traversed  the  custom  alleged  in  the  second  count, 
and  the  ninth  plea  the  loading  in  pursuance  of  such  custom. 
These  pleas,  together  with  the  first  plea  (so  far  as  related  to  the 
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second  count),  and  tbe  eleventh  plea  (i),  to  the  second  and  third       Goitld 
counts,    were    subsequently   withdrawn  (2),    and    in    lieu   thereof      Oliver, 
291.  68.  6(1.  were  paid  into  Court  in  respect  of  the  causes  of  action 
in  the  second  count  mentioned  ;  and  the  sum  so  paid  in  was  taken 
out  of  Court  by  the  plaintiffs. 

There  was  also  a  further  plea  (the  tenth)  to  the  second  count, 
traversing  the  liability  to  contribute  in  general  average  in  respect  of 
loss  or  damage  on  timber  laden  on  deck  and  cast  overboard  as  in 
that  count  mentioned.  To  this  plea  there  was  a  special  demurrer, 
upon  which  the  Court  in  Michaelmas  Term,  1837,  pronounced 
judgment  for  the  plaintiffs,  holding  that,  where  the  ship-owner  has 
laden  goods  on  deck  under  a  privilege  reserved  to  him  by  the 
general  usage  and  practice  of  the  voyage,  the  owner  of  the  goods 
may  claim  contribution  against  such  ship-owner  in  the  event  of  a 
loss  by  jettison  :  see  Gould  v.  Oliver  (2). 

The  cause  was  tried  before  Gurney,  B.,  at  the  sittings  in  London 
after  Michaelmas  Term,  1838. 

Pursuant  to  the  charter-party  mentioned  in  the  declaration,  the  [  248  ] 
ship  Chnstophev  proceeded  to  Quebec  for  the  purpose  of  receiving 
her  homeward  cargo,  arriving  there  early  in  October,  1835.  Price, 
one  of  the  plaintiffs,  was  resident  at  Quebec.  The  timber  for  the 
cargo  was  furnished  from  certain  ponds  known  by  the  name  of 
Price's  ponds,  situate  about  three  miles  above  Quebec,  whence  it 
was  brought  in  rafts  alongside  the  ship.  When  the  hold  of  the 
vessel  was  full,  the  captain  applied  to  one  Jameson,  the  superin- 
tendent of  the  ponds,  whose  duty  it  was  to  furnish  the  timber,  for 
a  deck  loading.  Timber  was  accordingly  sent  alongside  for  the 
purpose  of  being  placed  on  deck  ;  and,  after  it  had  been  so  placed, 
Jameson  went  on  board,  approved  of  the  manner  in  which  it  had 
been  stowed,  and  observed  to  the  captain  that  he  would  be  very 
comfortable  with  it. 

The  Christopher  sailed  from  Quebec  about  the  8th  of  November, 
and  in  the  course  of  the  voyage,  in  consequence  of  the  extreme 
severity  of  the  weather  and  the  disabled  condition  of  the  ship,  a 

(1)  The  eleventh  was  a  plea  of  set-  Oiirer,  44   R.  R.  674  (4  Biug.  N.  C. 

off,    amounting    as    per    particulars  676;  6  Scott,  648). 

delivered  to  22/.  19j.  9r/.,  claimed  by  (2)  In  consequence  of  the  plaintifiPs 

the  defendant  in  respect  of  general  having  obtained  an  order  to  amend  the 

average  on  other  goods  on  board  the  declaration  by  increasing  the  damages 

vessel  belonging    to     the    plaintiffs,  laid  in  the  second  count. 

This  plea  was  rendered  nugatory  by  a  (3)  44  K.  H.  674  (4  Bing.  N.  G.  134  ; 

rule   pronounced    by    the    Court    in  5  Scott,  445). 
Trinity  Term,    1838.      See  Oouid  y. 
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OouLD       considerable  portion  of  the  deck  cargo  and  a  qnantity  of  staves 
Oliver.      from  the  hold  were  necessarily  thrown  overboard. 

In  order  to  show  that  deck  cargo  was  improper,  especially  on  a 
fall  voyage,  several  witnesses  were  called  on  the  part  of  the 
plaintiffs,  who  stated,  that,  though  the  practice  was  common  both 
on  spring  and  fall  voyages,  it  materially  impeded  the  navigation  of 
the  ship  in  stormy  weather,  such  as  was  naturally  to  be  expected 
at  the  fall  of  the  year ;  that  deck  cargo  could  only  be  insured  at 
treble  premium  ;  and  that  many  owners,  and  particularly  those 
who  had  formed  themselv^es  into  mutual  assurance  clubs,  altogether 
prohibited  the  practice.  Two  of  these  witnesses,  who  saw  the 
Christopher  when  loaded  at  Quebec,  described  her  deck  loading  to  be 
excessive,  regard  being  had  to  the  season  and  to  the  age  (about 
twenty- two  or  twenty- three  years)  of  the  vessel. 
[  249  ]  The  witnesses  were  asked  by  the  plaintiffs'  counsel,  at  whose 

risk  deck  cargo  was  brought  on  f^U  voyages,  the  ship  owner's  or 
the  merchant's.  This  inquiry  was  objected  to  on  the  part  of  the 
defendant  as  irrelevant  to  the  issue :  and  it  was  further  insisted 
that  this  must  depend  upon  the  terms  of  the  contract  in  each 
particular  case.  The  learned  Baron  permitted  the  questions  to  be 
put  (1),  but  took  a  note  of  the  objection.  The  result  of  the 
evidence  was,  that,  though  charter-parties  sometimes  expressly  pro- 
vided for  '*  a  full  and  complete  cargo  in  and  over  all,"  which  is  meant 
to  cover  deck  load,  yet,  in  the  absence  of  such  stipulation,  the  ship- 
owner always  paid  for  deck  cargo  washed  or  thrown  overboard. 

It  further  appeared  from  the  cross-examination  of  the  plaintiffs* 
witnesses,  that  the  Christopher  had  on  an  average  of  six  fall 
voyages  brought  home  a  larger  cargo  than  upon  the  occasion  in 
question ;  and  had  in  1832  brought  home  a  larger  cargo  (part  of 
it  on  deck),  consigned  to  the  present  plaintiffs :  that  several  other 
vessels  whose  names  were  mentioned  had  pursued  the  same  course; 
and  that  there  were  some  vessels  at  Quebec  at  the  time  the 
Christopher  sailed  with  considerably  more  deck  load  than  she  had. 
'i  he  defendant  called  several  witnesses  who  swore,  that,  in  their 
judgment,  a  moderate  deck  cargo  (and  they  thought  the  quantity 
stowed  on  the  Christopher's  deck  not  excessive),  instead  of  obstruct- 
ing the  navigation  of  the  ship,  was  rather. calculated  to  enable  her 

(1)  The   ground    upon    which     his  by  the  defendant's  cross-examinatiiin 

liordship   held    the   evidence    to     be  of  the  plaintiffs*  witnesses  from  tb« 

receivable,  was,  that  it  was  offered  to  prevalence  of  the  practice  of  carrying 

rebut  the  inference  sought  to  be  raised  deck  cargo. 
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better  to  encounter  severe   weather ;    and   that  the  practice  of       Gould 

carrying  deck  cargo  both  on  spring  and  fall  voyages  was  general      oli^vek. 

in  the  Canada  trade.     In  addition  to  the  fact  of  Jameson,  the 

superintendent  at  the  ponds,  having  furnished   timber  expressly 

*for  deck  cargo  on  the  voyage  in  question,  it  was  proved,  that,  on       [  *250  ] 

a  former  occasion,  deck  cargo  was  received  by  another  vessel  with 

the  knowledge  of  Price. 

The  defendant's  counsel  then  offered  in  evidence  the  second 
count  of  the  declaration,  together  with  the  plea  and  replication 
thereto  (i),  submitting  that  they  were  conclusive  evidence  of  an 
admission  by  the  plaintiffs  that  the  deck  cargo  was  properly 
btowed.     But  the  learned  Baron  declined  to  receive  them. 

It  was  further  submitted  on  the  part  of  the  defendant,  that 
Jameson,  the  plaintiffs*  agent  at  the  ponds,  having  furnished  the 
timber  for  a  deck  cargo,  and  having  seen  and  approved  of  the 
manner  in  which  it  was  stowed,  the  plaintiffs  could  not  afterwards 
complain  that  the  stowage  was  improper:  and  Major  v.  White  {2) 
was  cited.  To  this  it  was  answered,  that,  from  the  nature  of 
Jameson's  employment,  the  plaintiffs  could  not  be  bound  by  any 
assent  given  by  him  to  the  particular  mode  of  stowage. 

Li  his  summing  up,  the  learned  Baron  told  the  jury  that  there 
were  two  questions  for  their  consideration — first,  whether  or  not 
that  part  of  the  cargo  which  was  thrown  overboard  was  properly 
loaded — secondly,  whether  it  was  loaded  on  the  deck  at  the  request 
or  with  the  assent  of  the  plaintiffs.  As  to  the  first  question,  he 
told  them,  that,  prima  faciei  the  deck  was  not  the  proper  place  for 
the  stowage  of  the  cargo  or  any  part  of  it ;  that  in  some  cases 
custom  might  sanction  the  practice,  but  that,  without  reference  to 
any  custom,  if  it  increased  the  perils  of  the  navigation,  it  was  an 
improper  stowage ;  that,  if  it  increased  the  danger  of  the  ship,  or 
increased  the  danger  of  that  part  of  the  cargo,  in  either  case  it  was 
an  improper  stowage,  because  it  tended  to  the  injury  of  the  shipper 
of  the  goods :  and,  as  to  the  second  question,  he  left  it  to  them  to 
say  whether  or  not  Jameson  was  so  situated  with  respect  to  the 
plaintiffs  that  his  knowledge  and  approbation  ♦were  to  be  con-  [  •261  j 
sidered  the  knowledge  and  approbation  of  Price;  telling  them, 
that,  if  Price  knew  of  the  cargo  being  stowed  on  deck,  and  approved 
of  it,  the  plaintiffs  could  not  afterwards  complain  that  such  stowage 
was  improper. 

The  jury  found  a  verdict  for  the  plaintiffs,  damages,  10/.  9*.  Vd. 

(1)  Autt,  pp.  624,  626.  ^2)  7  Car.  &  P.  4U. 
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Gould  Atcherley,  Serjt.,  in  Hilary  Term,  1889,  moved  for  a  rule  nisi 


r. 


Oliveu.  to  enter  a  verdict  for  the  defendant  on  the  ^cond,  fourth,  sixth, 
and  seventh  issues ;  or  for  a  new  trial  on  the  grounds  that  evidence 
had  been  improperly  received,  that  evidence  had  been  rejected 
which  ought  to  have  been  received,  and  that  the  learned  Judge  had 
misdirected  the  jury ;  or  that  the  judgment  might  be  arrested. 

1.  The  evidence  to  show,  that,  in  the  event  of  Iq^s  by  jettison  of 
deck  cargo,  the  value  was  paid  by  the  ship-owner,  was  not 
admissible  upon  this  record.  The  question  was,  not,  at  whose  risk 
deck  cargo  was  carried,  but  whether  the  cargo  was  properly  loaded. 
To  render  evidence  of  this  sort  admissible,  it  should  have  been 
shown  what  was  the  precise  contract  in  each  particular  case :  it 
cannot  Le  taken  from  the  mere  statement  of  the  witnesses. 

2.  On  the  part  of  the  defendant,  the  second  count,  with  the  plea 
and  replication  thereto,  were  offered  in  evidence  to  show  a  reeogni- 
tion  by  the  plaintiffs  of  the  custom  of  loading  deck  cargo,  they 
having  received  general  average  upon  that  principle.  This  evideuce 
clearly  ought  to  have  been  received,  and,  if  receivable,  was  con- 
clusive ;  and  consequently  the  defendant  is  entitled  to  a  verdict 
upon  those  issues  to  which  it  was  applicable.  Suppose  the  claim 
for  general  average  had  been  the  subject  of  a  separate  action,  and 
the  plaintiffs  had  recovered  a  verdict,  and  the  recovery  in  that 
action  had  been  pleaded  to  a  second  action  in  the  form  in  which 
the  plaintiffs  have  declared  in  the  first  count — could  there  be  any 

[  *252  ]  doubt  that  such  former  recovery  ^ would  be  a  good  bar  to  the  second 
action  ?  And  is  it  the  less  a  bar  because  it  happens  to  be  upon  the 
same  record  ?  Or,  suppose  it  had  been  proved  by  parol  evidence 
that  the  plaintiffs  had  claimed  and  received  general  average  upon 
the  footing  of  their  claim  in  the  second  count,  could  they  afterwards 
be  permitted  to  recover  in  respect  of  the  demand  they  are  now 
seeking  to  enforce  ?  At  all  events,  if  not  conclusive  evidence,  it 
was  evidence  that  ought  not  to  have  been  withheld  from  the  jury — 
evidence  of  an  admission  by  the  plaintiffs  by  their  acts  and  their 
conduct  that  deck  cargo  was  a  proper  loading. 

8.  The  second  breach  was,  that  the  defendant  carelessly  and 
improperly  loaded  part  of  the  cargo  on  the  deck,  whereby  the 
plaintiffs  were  prevented  from  insuring.  The  questions  left  by  the 
learned  Judge  to  the  jury  were,  first,  whether  or  not  that  part  uf 
the  cargo  which  was  thrown  overboard  was  properly-  loaded, 
secondly,  whether  it  was  loaded  on  the  deck  at  the  request  or  with 
the  assent  of  the  plaintiffs :  and,  when  he  came  to  explain  to  them 
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what  was  a  proper  and  what  an  improper  mode  of  loading,  he  told       Qovld 
them  that  the  question  was  not  as  to  any  usage  of   trade,  but      oli^veb. 
whether  the  carrying  deck  cargo  at  all  enhanced  the  dangers  of  the 
navigation — repeating  frequently,  that,  whatever  the  usage  on  the 
subject,  deck  loading  was  improper,  if  the  danger  of  the  navigation 
was  increased  by  it. 

(TiNDAL,  Ch.  J. :  If  the  peril  be  increased  by  a  particular  mode 
of  loading,  no  usage  will  make  it  proper.) 

The  question  is  not  whether  there  is  not  a  mode  of  loading  more 
safe  than  that  adopted  on  the  present  occasion,  but  what  the 
plaintiffs  had  a  right  to  expect,  regard  being  had  to  the  usage  of 
the  trade  to  which  the  contract  had  relation.  In  Da  Costa  v. 
KdmundH  (1^,  which  was  an  action  on  a  policy  of  assurance  on  certain 
carboys  of  vitriol,  it  appeared  that  they  were  carefully  stowed  on 
deck,  but  caught  fire  and  were  necessarily  thrown  overboard  during 
the  voyage.  The  evidence  of  *usage  was,  that  carboys  of  vitriol  [  •258  ] 
are  sometimes  stowed  on  the  deck  and  sometimes  bedded  in  sand 
in  the  hold,  where  they  are  considered  safer :  and  yet  it  was  held 
that  the  underwriters  were  liable,  although  there  was  no  com- 
mimication  to  them  that  the  carboys  were  to  be  stowed  on  deck. 
Lord  Ellenborouoh,  in  leaving  it  to  the  jury  to  say  whether  it  was 
usual  to  carry  vitriol  on  the  deck,  and  whether  the  carboys  in 
question  were  properly  stowed,  said,  that,  "  if  there  was  a  usage 
to  carry  vitriol  on  deck,  the  underwriters  were  bound  to  take  notice 
of  it  without  any  communication,  and  all  they  could  require  was 
that  these  carboys  should  be  properly  stowed  in  the  usual  manner ; 
and  that,  on  the  other  hand,  they  were  not  liable  if  the  goods  were 
carried  on  the  deck  without  such  usage,  or  if  they  were  not  stowed 
there  in  a  skilful  and  proper  manner."  Undoubtedly,  goods 
stowed  on  deck,  in  the  absence  of  any  custom  to  sanction  that  mode 
of  stowage,  are  not  covered  by  a  general  policy  on  goods :  Ross  v. 
Thwaites,  and  Backhouse  v.  Ripley  (2).  And  in  Abbott  on  Ship- 
ping (3),  it  is  said  that  "The  French  Ordinance  in  express  terms 
excludes  from  the  benefit  of  general  average  goods  stowed  upon 
the  deck  of  the  ship  (4) :  and  the  same  doctrine  prevails  in  practice 
in  this  country  (5).  Goods  so  stowed  may  in  many  cases  obstruct 
the  management  of  the  vessel,  and  except  in  cases  where  usage 

(1)  16  R.  R.  763  (4  Camp.  142).  (4)  Liv.  3,  tit.  8,  du  Jet.   Art  13 

(2)  Park  Ins.,  6th  edit.  26.  (5)  Citing  two  ks.  ca^J^^f'':  , 

(3)  5th  edit  355  [14th  ed.  785].  Vauder  7>.^/and  Backhouse  y,  T?/,!!^. 
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GonLo       may  have  sanctioned  the  practice,  the  master  ought  not  to  stow 

am 

Oliveb.  them  there  without  the  consent  of  the  merchant."  Major  ▼. 
White  (I)  is  also  a  distinct  authority  to  show,  that,  where  the 
owner  of  the  goods  has  notice  of  the  manner  in  which  they  are 
to  be  stowed,  and  assents  thereto,  he  cannot  afterwards  complain 
that  the  stowage  is  improper.  Here,  for  the  purpose  of  the 
loading,  Jameson  was  the  agent  of  the  plaintiffs,  and  therefore 
his  knowledge  and  assent  binds  them. 

4.  The  first  breach  is  clearly  ill-assigned.     The  contract  is,  that 

[  •264  ]  the  vessel  shall  proceed  to  Quebec,  and  there  load  *from  the  factors 
of  the  plaintiffs  a  full  and  complete  cargo  not  exceeding  what  she 
could  reasonably  stow  and  carry  over  and  above  her  tackle,  &c. ; 
and  the  breach  assigned  is,  that  the  defendant  took  on  board  a 
cargo  much  exceeding  what  the  vessel  could  reasonably  stow  and 
carry  over  and  above  her  tackle,  &c.  Now,  the  contract  is  a 
contract  to  carry  a  full  cargo :  the  limitation  is  a  limitation  in 
favour  of  the  owner,  and  not,  as  it  is  here  sought  to  make  it,  one 
that  is  to  operate  against  her.  The  second  breach  is  equally  bad : 
it  is,  that  the  defendant  loaded  the  cargo  in  a  bad,  insufficient, 
improper,  and  careless  manner,  to  wit,  by  loading  a  part  of  it  on 
the  deck  of  the  said  vessel,  whereby  it  became  and  was  exposed  to 
great  and  unnecessary  risk  and  peril,  and  the  plaintiffs  were 
deprived  of  the  power  of  effecting  an  insurance  on  such  part  of  the 
cargo  so  stowed  on  deck — not  averring  any  intention  to  insure,  or 
any  loss  in  consequence  of  such  supposed  inability  to  insure: 
indeed,  there  could  be  none,  if,  as  is  contended,  the  deck  cargo 
sailed  at  the  owner's  risk.  The  third  breach  is  immaterial,  it 
being  conceded  that  the  deck  cargo  was  necessarily  thrown 
overboard. 

A  rule  nUi  having  been  granted — 

The  Solicitor-General  and    Wi(jhtman,  in  Easter   Term   last, 
showed  cause : 

1.  The  inquiry  whether,  when  deck  cargo  was  carried,  it  was  at 
the  risk  of  the  shipper  or  the  ship-owner,  was  relevant  and  proper, 
as  showing  the  true  nature  and  extent  of  the  custom  relied  on  by 
the  defendant.  2.  The  second  count  and  the  proceedings  thereon 
were  clearly  not  evidence,  and  were  properlj'  rejected.  It  is 
perfectly  clear  one  count  or  one  plea  cannot  be  used  for  the  purpose 
of  disproving  another  count  or  plea:  Harrington  v.  Macmorri9{2), 

(1)  7  Car.  &  r.  43.  (2)  o  Taunt.  *22H. 
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Finnin  v.  Cracijixii)^  Montgomery  v.  Richardson  (2)  :  for,  as  was  Gould 
observed  by  Aldbrson,  B.,  in  Edmunds  v.  Groves (H),  "the  pleadings  Oliver. 
are  not  before  the  jury,  but  only  the  issue." 

3.  The  direction  of  the  learned  Baron  was  perfectly  correct.     He       [  ^Sn  1 
told  the  jury  that  they  had  two  questions  to  consider — first,  was 

this  cargo  improperly  stowed ;  if  so,  the  plaintiffs  were  entitled  to 
their  verdict — secondly,  whether  improperly  stowed  or  not,  was  it 
stowed  in  the  manner  in  which  it  was  with  the  knowledge  and 
consent  of  the  plaintiffs.  As  to  the  first  question,  it  is  contended 
that  the  jury  should  have  been  told  that  the  plaintiffs  were  bound 
by  the  custom.  But,  to  whatever  extent  the  practice  of  carrying 
deck  cargo  had  prevailed,  if  it  increased  the  danger  of  the  voyage, 
it  clearly  was  an  improper  mode  of  stowage ;  and  the  Judge  was 
warranted  in  so  directing  the  jury.  In  Da  Costa  v.  Edmunds  (4) 
the  question  arose,  not  with  reference  to  any  increased  danger  to 
the  ship  from  the  stowing  the  vitriol  on  deck,  but  with  reference 
to  the  greater  or  lesser  degree  of  safety  to  the  article  itself.  Then, 
with  respect  to  the  supposed  agency  of  Jameson — it  was  no  part  of 
his  duty  as  superintendent  of  the  ponds  to  control  or  interfere  with 
the  mode  of  stowage :  that  is  the  master's  duty.  The  knowledge 
of  Jameson,  or  even  the  knowledge  of  Price  himself,  that  part  of 
the  cargo  was  to  be  stowed  on  deck,  could  not  affect  the  defendant's 
liability. 

4.  The  stipulation  in  the  charter-party  that  the  owner  shall 
receive  on  board  a  full  and  complete  cargo  not  exceeding  what  the 
ship  can  conveniently  stow  and  carry,  whilst  it  operates  as  a 
limitation  in  his  favour,  amounts  also  to  a  contract  or  engagement 
on  his  part  that  he  will  not  load  an  excessive  cargo.  The  first 
breach,  therefore,  is  well  assigned.  Whatever  might  have  been 
the  fate  of  the  declaration,  had  the  objections  presented  themselves 
in  the  shape  of  a  special  demurrer,  it  is  at  all  events  good  after 
verdict. 

Atcherley  and.  Stephen,  Serjts.,  and  It.  V.  Hicliai'ds,  in  support 
of  the  rule : 

1.  The  evidence  as  to  the  party  at  whose  risk  deck  cargo  was 
carried  clearly  was  irrelevant,  *and  introduced  a  totally  different       [  •256  ] 
issue ;    the  only  question  upon  the  record  being  whether  or  not 
usage   sanctioned   the  particular  mode   of   stowage.     In  all  the 

(1)  5  Car.  &  P.  98.  (3)  2  M.  &  W.  W2. 

(2)  5  Car.  &  P.  247.  (4)  16  K.  E.  763  4  Camp.  142). 
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Gould  instances  in  which  the  owner  was  shown  to  have  paid  for  deck 
Olives.  cargo  washed  or  thrown  overboard,  the  amount  was  so  snoiall  that 
the  party  might  for  many  reasons  prefer  submitting  to  the  demand 
rather  than  embark  in  an  extensive  sea  of  litigation.  Besides,  the 
rights  and  liabilities  of  the  parties  could  only  be  shown  by  the 
production  of  the  charter-party  in  each  particular  case. 

2.  The  second  count  ought  to  have  been  admitted  in  evidence. 
The  plaintiffs  in  that  count  claimed  a  compensation  in  respect  of 
general  average  due  for  the  deck  cargo,  affirming  it  to  have  been 
duly  loaded  pursuant  to  the  custom.  The  defendant  paid  the  sum 
claimed  into  Court ;  and  the  plaintiffs  took  it  out  in  satisfaction  of 
the  damages  in  the  second  count.  The  acts  and  conduct  of  the 
plaintiffs  in  dealing  with  that  count  clearly  amounted  to  an 
admission  that  was  conclusive  against  them  as  to  the  first  count. 

(TiNDAL,  Ch.  J. :  If  evidence  at  all,  it  certainly  is  not  conclusive.) 

At  least  it  was  evidence  for  the  jury,  like  any  other  admission.  In 
Churchill  v.  Day  (i)  it  was  held,  that,  where  the  plaintiff  declares 
for  work  done  and  upon  an  account  stated,  and  money  is  paid  into 
Court  on  the  latter  count  only»  he  is  not  entitled  to  a  verdict  upon 
proof  of  work  done,  though  no  evidence  be  given  of  an  account 
having  been  stated,  and  the  money  paid  into  Court  greatly  exceeds 
the  sum  due  for  work,  and  would  be  covered  by  a  demand  which 
the  plaintiff  has  against  the  defendant  by  virtue  of  a  covenant  in 
a  deed.  And  Lord  Temtebdbn  said:  ''It  would  be  dangeroos  to 
say,  that,  if  money  is  paid  into  Court  upon  one  count,  and  in  the 
declaration  another  count  is  found  more  accurately  applicable  to 
the  plaintiff's  cause  of  action,  the  effect  of  the  payment  would 
be  defeated." 
[  *257  ]  8.  The  parties  must  be  taken  to  have  contracted  with  ^reference 

to  the  particular  usages  and  customs  of  the  trade :  Kaines  v. 
Knightly  (2),  Cunningham  v.  Fonblanque  (s) :  and  the  propriety  of 
the  stowage  must  be  measured  by  the  same  standard.  The  learned 
Judge,  therefore,  erred  in  telling  the  jury,  as  he  repeatedly  did, 
that  deck  cargo  was  an  improper  stowage  if  it  increased  the  difficulty 
and  danger  of  the  navigation.  The  effect  of  that  direction  was  to 
throw  the  custom  out  of  view  altogether.  That  which  the  parties 
by  their  contract  have  contemplated,  and  which  is  usual  in  the 
trade,  cannot  as  between  themselves  be  considered  an  improper 

(1)  3  Mail.  &  Ry.  71.  (3)  6  Gar.  &  P.  44. 

(2)  SkmueFi  54. 
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stowage:  volenti  non  Jit  injari^t.  The  point  has  been  already  Qould 
decided  by  the  jadgment  of  the  Court  upon  the  demurrer  to  the  Oliver. 
second  count :  on  which  occasion  the  Lord  Chief  Justice  said : 
*'  When  the  loading  on  the  deck  has  taken  place  with  the  consent 
of  the  merchant,  it  is  obvious  that  no  remedy  against  the  ship- 
owner or  master  for  a  wrongful  loading  of  the  goods  on  deck  can 
exist.  The  foreign  authorities  are  indeed  express  on  that  point : 
Yalin,  tit.  Du  Capitaine,  Art.  12 :  Consol.  del  Mar.  c.  188.  And 
the  general  rule  of  the  English  law,  that  no  one  can  maintain  an 
action  for  a  wrong,  where  he  has  consented  or  contributed  to  the 
act  which  occasions  his  loss,  leads  to  the  same  conclusion.'*  For 
this  purpose,  the  knowledge  of  Jameson,  the  superintendent,  was 
the  knowledge  of  Price :  and  the  learned  Judge  ought  to  have  so 
directed  the  jury. 

4.  There  is  no  contract  stated  in  the  declaration,  nor  any  duty 
imposed  upon  the  defendant  by  the  charter-party,  to  sustain  the 
first  breach.     It  is  in  effect  charging  as  a  duty  that  which  is  in 

truth  a  privilege :  Hunter  v.  Fry  (i). 

Cur,  adv,  cult. 

TiNDAL,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  assumpsit  on  a  charter-party  *made  [  *258  ] 
between  the  defendant,  therein  described  as  the  owner  of  the  ship 
called  the  Christopher^  then  lying  at  London,  of  the  one  part,  and 
the  plaintiffs,  therein  described  as  merchants,  of  the  other  part, 
whereby  it  was  agreed  that  the  said  ship  should  sail  with  all 
convenient  speed  to  Quebec,  or  as  near  thereto  as  she  could  safely 
get,  *'  and  there  load  from  the  factors  of  the  plaintiffs  a  full  and 
complete  cargo  of  pine  timber  and  deals,  &c.,  not  exceeding  what 
she  could  reasonably  stow  and  carry  over  and  above  her  tackle  &c." 
The  declaration  assigned  three  breaches — first,  that  the  defendant 
would  not  load  in  and  on  board  of  the  said  ship  a  full  and  complete 
cargo  not  exceeding  what  she  could  reasonably  stow  and  carry  over 
and  above  her  tackle  &c.,  but,  on  the  contrary,  ''  loaded  on  board 
the  ship  a  cargo  much  exceeding  what  the  said  vessel  could  reason- 
ably stow  and  carry  over  and  above  her  tackle  &c."  The  second 
breach  was  for  carelessly  and  improperly  loading  part  of  the  cargo 
on  the  deck,  whereby  the  plaintiffs  were  prevented  from  insuring : 
and  the  third,  for  not  taking  proper  care  of  the  cargo,  whereby  it 
was  lost.     There  was  a  second  count,  for  general  average. 

(1)  21  £.  H.  340  (2  B.  &  Aid.  421). 
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Gould  The  defendant,   as  to  the  first    count,   traversed   the  several 

Glivsk.  breaches  therein  assigned;  and  issue  was  joined  thereon.  The 
defendant  also  pleaded  to  the  first  and  second  breaches  assigned, 
that  the  loading  was  by  the  order  and  direction  of  the  plaintiffs ; 
on  each  of  which  pleas  an  issue  was  afterwards  taken.  As  to  the 
second  count,  the  defendant  paid  money  into  Court,  which  money 
the  plaintiffs  took  out  of  Court  in  satisfaction  of  the  damages 
alleged  in  the  second  count. 

At  the  trial,  the  jury  found  a  verdict  for  the  plaintiffs  on  the 
three  breaches  assigned,  with  general  damages  thereon :  and  the 
case  comes  before  us  on  a  motion  to  enter  a  verdict  for  the  defen- 
dant on  the  second,  fourth,  sixth,  and  seventh  issues;  or  for  a  new 
[  •269  ]  trial,  on  three  *grounds — first,  the  reception  of  evidence  that  was 
inadmissible — secondly,  the  rejection  of  evidence  that  ought  to 
have  been  admitted  —  thirdly,  the  misdirection  of  the  Judge. 
There  has  also  been  a  motion  in  arrest  of  judgment,  in  case  a  new 
trial  should  be  refused,  upon  the  ground  that  the  first  breach 
alleged  in  the  declaration  is  bad,  inasmuch  as  it  is  not  founded  on 
any  contract  of  the  defendant  contained  in  the  charter-party,  and 
that,  the  damages  being  entire,  the  verdict  for  the  plaintiffs  cannot 
be  supported.  An  objection  was  also  taken  to  the  second  breach 
alleged  in  the  declaration ;  but,  from  the  opinion  we  have  formed 
as  to  the  first  breach,  it  becomes  unnecessary  to  give  any  opinion 
thereon. 

Upon  the  objection  above  stated  in  arrest  of  judgment  as  to  the 
first  breach,  we  are  of  opinion  that  such  objection  ought  to  prevail. 
So  much  of  the  clause  in  the  charter-party  as  states  that  the  ship 
shall  load  from  the  factors  of  the  plaintiffs  a  full  and  complete 
cargo,  is  an  agreement  binding  on  the  ship-owner,  and  compelling 
the  defendant  to  take  a  full  and  complete  cargo  on  board,  if 
procured  by  the  factors  of  the  freighters  and  ready  for  delivery  on 
board  at  the  proper  time.  But  the  condition  thereto  annexed,  that 
it  shall  not  '' exceed  what  the  ship  can  conveniently  stow  and 
carry,"  is  a  condition  introduced  solely  and  exclusively  in  favour 
of  the  defendant,  the  ship-owner,  in  order  to  limit  and  define  the 
extent  of  the  general  terms  *'  a  full  and  complete  cargo.**  The 
plaintiffs  could  not  bring  any  action  against  the  defendant  for  not 
loading  a  full  and  complete  cargo,  if  the  latter  could  show  that  no 
more  of  the  ship  was  left  empty  than  was  sufficient  to  stow  her 
tackle,  apparel,  provisions,  and  furniture.  But,  on  the  other  hand, 
the  clause  does  not  contain  any  words  obligatory  on  the  defendant, 
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that  the  ship-owner  shall  not  load  more  than  the  covenant  Gould 
compelled,  if  the  freighters  required  it  and  the  ship-owner  Oliver. 
assented  to  it.  The  captain  and  the  crew  might,  hy  putting 
♦themselves  to  personal  inconvenience,  be  able  safely  to  load  on  f  '^eo  ] 
board  a  larger  cargo  than  the  ship-owner  could  be  compelled  to 
take;  and  such  loading  on  board,  if  unattended  with  danger  to 
the  voyage  or  injury  to  the  plaintiffs,  could  not  be  considered  as 
a  ground  of  action  upon  the  breach  of  a  condition  introduced 
entirely  for  the  ship-owner's  security.  In  short,  the  words  are 
\%'ords  of  exemption  m  favour  of  the  defendant,  and  the  plaintiffs 
desire  them  to  be  construed  as  words  of  obligation  against  the 
defendant.  The  first  breach,  therefore,  we  consider  to  be  bad, 
and,  as  the  damages  are  entire,  the  judgment  must  be  arrested ; 
or,  according  to  the  doctrine  laid  down  in  the  case  of  LecLch  v. 
Thfymas (i),  we  think  a  venire  de  novo  may  be  awarded:  the  Court 
of  Exchequer  having  in  this  respect  restored  the  practice  which  in 
former  cases  prevailed  in  this  Court. 

Notwithstanding,  however,  our  opinion  on  this  point,  the 
defendant  has  the  right  to  require  our  judgment  on  the  other 
points  which  have  been  made  in  argument,  relating  to  a  new  trial, 
on  which  also  this  rule  was  moved. 

At  the  trial  two  questions  were  put  by  the  Judge  to  the  jury — 
first,  whether  the  timber  was  improperly  stowed — secondly,  if  it 
was  so,  whether  it  was  stowed  with  the  knowledge  and  consent  of 
Price,  one  of  the  plaintiffs.  The  jury  found  both  questions  in 
favour  of  the  plaintiffs,  viz.  that  the  timber  was  improperly  stowed, 
and  that  it  was  not  stowed  with  the  consent  of  Price. 

The  main  question  between  the  parties  being  whether  a  ship- 
owner in  the  Canada  trade  is  authorized  to  stow  a  portion  of  his 
timber  cargo  on  deck  in  the  winter  season,  evidence  was  given  on 
the  part  of  the  plaintiffs  to  show  such  a  mode  of  loading  to  be 
highly  dangerous.  The  defendant,  on  the  other  hand,  called 
witnesses  to  show,  that,  so  far  from  being  dangerous,  it  was  rather 
advantageous  to  the  voyage.  The  defendant  further  examined 
witnesses  to  prove  that  such  a  course  of  loading  was  general  *in  [  *26i  ] 
the  Canada  trade ;  upon  which  the  plaintiffs  inquired  at  whose  risk 
in  such  cases  the  deck  cargo  was  brought  home ;  and,  for  the 
purpose  of  showing,  that,  when  such  course  was  pursued,  it  was  at 
the  risk  of  the  ship-owners,  the  plaintiffs  inquired  whether  the  ship- 
owners had  not  in  fact  paid  for  the  loss  when  any  loss  had  occurred. 

(1)  2  M.  &  W.  427 ;  5  Dowl.  612. 
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Gould  This  evidence  was  objected  to  on  the  part  of  the  defendant,  on 

Oliver.  ^^^  ground  that  the  risk  must  depend  upon  the  contract  between 
the  particular  parties,  and  consequently  that  the  inquiry  could  only 
be  answered  by  proof  of  the  contract  entered  into  in  each  par- 
ticular case.  It  was  proved,  however,  to  be  not  unusual  in  this 
trade  for  the  parties  to  insert  in  their  charter-parties  the  words  "  in 
and  over  all,*'  as  descriptive  of  the  cargo  contemplated,  when 
a  deck  cargo  was  intended  to  be  loaded ;  and  this  having  been 
proved,  it  was  asked  which  party,  in  the  absence  of  any  particular 
stipulation  respecting  a  deck  cargo,  had  in  point  of  practice  borne 
the  loss,  the  shipper  or  the  ship-owner.  This  inquiry  was  objected 
to,  but  was  allowed  by  the  Judge ;  and  we  think  it  was  properly 
allowed  :  for,  the  object  of  proving  the  usage  of  trade  to  load  a  deck 
cargo  went  to  establish  that  the  ship-owner  had  not  improperly 
stowed  his  cargo,  and  therefore  that  he  was  not  responsible  for  the 
consequences  of  such  mode  of  stowage :  but,  if  it  were  shown,  that, 
when  a  loss  had  occurred  under  such  circumstances,  the  ship- 
owner had  paid  the  owner  of  the  goods  the  amount  of  such  loss,  it 
was  strong  evidence  to  show  that  the  practice,  however  common,  of 
carrying  a  deck  cargo,  did  not  decide  the  question  as  to  the  liability 
of  the  parties ;  but,  on  the  other  band,  showed  that  the  owner,  by 
taking  such  a  cargo,  incurred  a  liability  which  did  not  belong  to 
him  in  respect  of  the  rest  of  the  cargo.  The  payment  of  the  loss 
was  proof  that  he  had  acted  in  a  manner  not  warranted  by  the 
usage  of  the  trade. 
[  *262  ]  The  second  objection  was,  that  the  Judge  ought  to  have  ^allowed 

the  second  count,  which  was  for  general  average,  and  which  averred 
a  stowage  of  the  plainti£fs'  goods  according  to  the  custom  of  trade, 
the  plea  thereon  of  payment  into  Court  to  the  amount  of  29/.  6^.  6d., 
and  the  replication  accepting  the  same  in  satisfaction,  to  be  read  as 
evidence,  on  the  part  of  the  defendant,  that  the  cargo  had  been 
properly  stowed  according  to  the  custom  of  the  trade. 

It  was  contended,  that,  if  the  plaintiffs  out  of  Court  had  claimed 
a  sum  as  due  to  them  for  general  average,  on  the  ground  that  their 
goods,  after  having  been  properly  stowed,  had  been  necessarily 
thrown  overboard  for  the  general  safety  of  the  ship  and  cargo,  and 
the  plaintiffs  had  received  the  sum  required  in  satisfaction  of  their 
demand,  it  would  have  been  evidence  of  an  acknowledgment  by 
them  that  their  goods  had  been  properly  stowed :  and,  if  so,  the 
same  circumstances  could  not  be  less  evidence  because  they  were 
stated  on  the  record.     But  this  argument,  when  examined,  appears 
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to  as  to  be  ansoand.    A  plaintiff,  in  setting  forth  the  ground  of  his       Gould 
demand  upon  the  defendant,  is  at  liberty  to  state  different  claims  upon       Oliver. 
the  record,  though  inconsistent  with  each  other,  without  subjecting        ^ 
himself  thereby  to  have  one  of  such  claims  set  up  as  an  answer  to  the 
other.   Whatever  issues  are  joined  upon  any  counts  or  pleas,  are  to  be 
tried  by  the  jury  distinctly  from  each  other  (i).     If  not  guilty  and 
a  justification  are  pleaded  to  a  declaration  in  trespass,  the  admission 
of  the  trespass  in  the  justification  will  not  entitle  the  plaintiff  to  a 
verdict  on  the  plea  of  not  guilty. 

It  is  contended,  however,  in  this  case,  that,  taking  the  money 
out  of  Court  in  satisfaction  of  the  matter  in  the  second  count,  was 
an  act  of  the  plaintiffs  apparent  upon  the  record  of  which  the 
defendant  was  entitled  to  avail  himself.  But  the  answer  is,  that 
this  part  of  the  pleading  was  not  before  the  jury.  In  the  case  of 
Montgomery  v.  Richardson  (2),  where  to  a  declaration  for  false 
imprisonment,  the  general  issue  and  several  special  pleas  *were  [  ^263  ] 
pleaded,  and  a  judgment  upon  demurrer  to  the  special  pleas  had 
been  given  for  the  plaintiff,  it  was  contended  that  the  plaintiff  was 
entitled  to  read  one  of  those  pleas  to  the  jury  in  support  of  the 
issue  of  not  guilty,  because  the  jury  were  to  assess  the  damages 
on  the  special  pleas.  But  Lord  Tentbrdbn  was  clearly  of  opinion 
that  he  was  not,  because  there  could  be  no  damage  on  the  special 
pleas  till  the  plaintiff  had  proved  his  case  on  the  general  issue. 

The  effect  of  the  pleadings  in  the  present  case  is  this: 
The  plaintiffs  claim  a  total  loss  upon  their  goods  in  consequence  of 
the  misconduct  of  t^e  defendant,  and,  in  case  they  should  fail 
in  establishing  such  misconduct  in  the  defendant,  they  claim  a 
partial  compensation  for  the  sacrifice  of  their  goods,  in  the  shape  of 
general  average.  The  defendant,  admitting  the  second  claim,  pays 
it  into  Court,  which  the  plaintiffs  take  out,  having  no  claim  in  this 
view  beyond  the  amount  paid  in.  But,  in  so  doing,  they  do  not 
abandon  the  claim  which  they  have  preferred  in  the  first  count  of 
the  declaration,  and  upon  which  issues  remain  to  be  tried.  They 
would  not,  indeed,  be  permitted  to  retain  the  whole  amount  of  loss 
under  the  first  count,  and  the  amount  of  general  average  under  the 
second :  but  they  are  not  to  be  deprived  of  their  right  to  insist  that 
a  total  loss  has  been  sustained  by  the  misconduct  of  the  defendant. 

The  third  objection  is  founded  on  certain  alleged  misdirections  of 
the  Judge.     First,  it  is  said  that  he  ought  not  to  have  left  it  to  the 

(1)  ated  by  the  Court  in  Reg.  v.      L.  J.  M.  C.  142.— A.  C. 
Paul  (1890)  25  Q.  B.  D.  202,  211,  59  (2)  5  Car.  &  P.  247. 
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Gould       jury  to  decide  whether  from  the  knowledge  and  approbation  of 

Oliver.  Jameson,  the  superintendent  of  the  ponds,  with  respect  to  the 
loading  of  the  cargo,  the  knowledge  and  approbation  of  the  plaintiff 
Price  were  to  be  inferred :  but,  on  the  contrary,  that  he  ought  to 
have  directed  the  jury  that  such  knowledge  and  approbation  were 
to  be  inferred  therefrom.  We  do  not,  however,  accede  to  this 
objection.    Jameson  was  not  authorized   by  his  employment  as 

[  *264  ]  superintendent  to  bind  the  plaintiffs ;  *and,  as  to  the  fact  of  know- 
ledge, the  plaintiff  Price  lived  at  a  distance  of  nearly  three  miles 
from  the  ponds.  There  is  no  reasonable  ground,  therefore,  for  the 
assumption  that  Price  was  necessarily  acquainted  with  everything 
that  was  known  to  Jameson. 

The  next  head  of  objection  to  the  direction  of  the  Judge,  is,  that 
he  told  the  jury,  that,  if  the  loading  a  deck  cargo  increased  the 
.  danger  of  navigation,  it  was  an  improper  practice ;  thereby,  as  it  is 
said,  excluding  the  consideration  of  usage,  and  making  the  increase 
of  danger  an  absolute  test  of  improper  stowage.  But  the  language 
of  the  learned  Judge  must  be  viewed  with  reference  to  the  case  in 
proof  before  the  jury.  If  a  particular  mode  of  stowage  be  conform- 
able to  the  established  usage  of  trade,  it  may  not  be  improper, 
although  another  mode  of  stowage  may  be  more  safe.  In  this  case 
it  was  proved  that  the  practice  of  stowing  timber  upon  deck  was 
very  general,  but  it  was  also  shown,  that,  when  the  cargo  was  so 
loaded  and  a  loss  occurred,  the  ship-owner,  in  the  absence  of  any 
stipulation  to  the  contrary,  had  paid  the  amount  of  loss  to  the 
shipper :  and  no  instance  was  given  in  which  the  loss  had  l)een 
sustained  by  the  shipper.  It  was  further  shown,  that  insurances 
upon  deck  cargo  could  not  be  effected  unless  at  a  triple  premium  : 
and  still  further,  that  it  was  not  unusual  to  insert  a  special  clause 
in  the  charter-party,  that  the  ship  should  have  a  deck  load. 

Prima  facie  the  deck  is  an  improper  place  for  the  stowage  of  the 
cargo,  or  any  part  of  it.  The  duty  of  stowing  the  cargo  belongs  to 
the  master  ;  and  no  evidence  was  given  of  a  general  custom  to  load 
a  deck  cargo  at  the  risk  of  the  shipper.  So  far  as  the  evidence  upon 
this  subject  went,  it  showed,  that,  whenever  a  loss  had  occurred,  it 
had  been  made  good  by  the  ship-owner,  and  consequently  he  had 
no  right  by  custom  to  throw  the  loss  upon  the  shipper.  The 
learned  Judge  therefore  told  the  jury  that  they  were  not  to  consider 

[  •265  ]  the  matter  with  reference  to  the  custom,  *but  with  reference  to  the 
fact  whether  the  stowage  was  actually  improper,  that  is  to  say, 
whether  it  was  such  as  to  increase  the  perils  of  the  navigation. 
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The  great  body  of  the  evidence  on  both  Bides  was  directed  to  the 
question,  whether  the  danger  was  increased  or  diminished  by  the 
stowage  on  the  deck  ;  the  plaintiff's  witnesses  stating  the  former, 
and  the  defendant's  the  latter.  The  question  left  to  the  jury  was, 
whether  the  timber  stowed  upon  the  deck  was  properly  or 
improperly  stowed  :  the  Judge  telling  the  jury,  that,  if  it  increased 
the  danger  of  the  ship,  or  increased  the  danger  to  that  part  of  the 
cargo,  in  either  case  it  was  an  improper  stowage,  because  it  tended 
to  the  injury  of  the  shipper.  It  was  finally  left  to  them,  in  the 
language  of  the  issue — "  Was  this  cargo  improperly  stowed  ?  *'  The 
jury  found  that  it  was  improperly  stowed :  and  we  do  not  think 
that  the  direction  to  the  jury,  under  the  circumstances  of  the  case, 
to  exclude  from  their  consideration  the  evidence  of  the  practice,  was 
wrong. 

For  these  reasons,  we  are  of  opinion  that  the  defendant  is  not 

entitled  either  to  enter  a  verdict  for  herself  or  to  have  a  new  trial : 

but,  for  the  reasons  we  have  before  given,  we  think  a  venire  de  noi-o 

should  be  awarded. 

Venire  de  novo  (l). 


Gould 

r. 
Olivbr. 


IN  THE  COURT  OF  EXCHEQUER. 


HOWARD  V.    SHAW  (2). 

(8  Meeson  &  Welsby,  118—123;  S.  0.  10  L,  J.  Ex.  334.) 

Where  a  party  is  let  into  possession  of  land  under  a  contract  of  purchase, 
which  afterwards  goes  off,  he  is  liable  to  an  action  for  use  and  occupation 
at  the  suit  of  the  vendor,  for  the  period  during  which  he  continues  in 
possession  after  the  contract  went  off. 

A»Bi}MPSiT  for  use  and  occupation,  for  interest,  and  on  an  account 
stated.  Pleas,  first,  non  assumpsit ;  2ndly,  the  Statute  of  Limita- 
tions ;  on  which  issues  were  joined.  The  particulars  of  the  plaintiff's 
demand  were, — **  For  the  use  and  occupation  of  stable  and  coach- 
house, from  24th  September,  1827,  up  to  16th  July,  1839,  at  12Z. 
per  annum,  142/."  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the 
Middlesex  sittings  after  last  Michaelmas  Term,  the  facts  appeared 
to  be  as  follows : 

The  plaintiff,  Colonel  Howard,  having  purchased  a  farm  called  the 

(1)  See  now  Merchant  Shipping  Act,  (2)  Approved  in  Crouch  v.  Tregon^ 

1894  (57  &  58  Vict.  q.  60),  s.  451,  as  to      ning  (1872)  L.  E.  7  Ex.   88,  92,  41 
the  loading  of  timber  on  deck. — A.  C.      L.  J.  Ex.  97. 

R.R. — VOL.  LVIII.  41 


1841. 
April  15. 

Eftch,  of, 
Pleas. 

[118] 
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HowABD      Priory,  near  Eilbum,  with  a  view  to  let  the  land  for  building,  aboat 
Shaw.        ^he  year  1819  entered  into  negotiations  with  one  Pocock  for  bailding 
upon  the  property.     Pocock  accordingly  built  several  houses,  &c., 
and  amongst  others  the  stable  and  coach-house  in  question,  which 
werevery  near  the  house  in  which  he  himself  resided.  These  premises, 
[  ♦119  ]       with  others,  were  put  up  to  auction  in  May,  1827,  *and  the  defendant 
became  the  purchaser  of  Pocock's  house,  and  of  the  stable  and 
coach-house   in  question,    for  l,200i.,   upon   which   he  paid   the 
auctioneer  a  deposit  of   815/.     Shortly  afterwards,  a   draft   con- 
veyance   of    the    premises,  the   plaintiff  and   Pocock   being   the 
conveying    parties,    was    sent    by   the   plaintiff's    solicitor,    Mr. 
Mortimer,  to  the  defendant.     It  recited  an  agreement  of  the  2nd 
October,  1819,  between  Mortimer  and  Pocock,  whereby  Mortimer, 
on  the  part  of  the  plaintiff,  agreed  to  grant  a  lease  to  Pocock  of  a 
field  called  the  Eight- Acre  Field,  on  certain  buildings  being  com- 
pleted thereon,   for  ninety-nine  years  from  the  29th  September, 
1819,  and  to  convey  the  fee  thereof  to  Pocock  at  any  time  within  ten 
years,  at  a  perpetual  rent  of  6d,  per  foot  frontage :  and  that  Pocock 
had  accordingly  erected  a  messuage,  &c.  on  the  Eight-Acre  Field, 
and  had  also   built  a  coach-house  and   stable   on  other  ground 
belonging  to  the  plaintiff,  contiguous  thereto,  but  which  was  not 
included  in  the  above  agreement ;  that  the  plaintiff  had  made  con- 
siderable advances  to  Pocock  on  the  account  of  the  buildings ;  that 
these  several  premises  had  been  put  up  to  sale  by  Pocock,  on  the 
7th  May,  1827,  as  lot  4  in  the  particulars  of  sale,  subject  to  a 
perpetual  charge  of  6L  5«.  per  annum  to  the  plaintiff,  and  a  further 
sum  of  201.  per  annum  to  Pocock  :  that  the  said  piece  of  ground  on 
'  which  the  said  coach-house  and  stable  had  been  built  was  not  sold 
as  freehold,  but  the  plaintiff  was  to  grant  a  lease  for  a  term  like 
other  leases  of  the  same  property,  at  a  rent  to  be  agreed  upon,  and 
the  purchaser  was  to  be  allowed  out  of  his  purchase-money  for  lot  4, 
fifteen  years*  amount  of  rent  for  the  leasehold  ground,  and  the 
coach-house  and  stable  thereon :  that  the  defendant  had  purchased 
lot  4  at  the  sum  of  l,200i.,  subject  to  the  said  tvso  rents  of  6/.  5«. 
and  202.,  and  the  rent  for  the  said  piece  of  leasehold  ground,  and 
the  said  allowance  out  of  the  purchase-money ;  that  he  had  also 
purchased  the  said  freehold  ground  rent  of  20/.  for  the  sum  of  375/., 
[  ♦120  ]       and  it  had  since  *been  agreed  that  the  sum  of  eight  guineas  per 
annum  should  be  the  rent  for  the  said  piece  of  leasehold  ground, 
and  that  the  defendant  should  be  allowed  the  sum  of  126/.  out  of 
the  purchase-money :  and  that  it  had  also  been  agreed  that  the 
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defendant  should,  out  of  the  purchase-money,  pay  the  plaintiff  the      Howard 
debt  owing  by  Pocock  to  the  plaintiff,  and  the  residue  to  Pocock.   It       shaw. 
then  proceeded  to  convey  the  premises  to  the  defendant  accordingly. 

This  draft  was  perused  and  approved  on  behalf  of  the  defendant, 
and  sent  back  to  Mortimer ;  but  disputes  arising  between  him  and 
Pocock  as  to  the  appropriation  of  the  purchase-money,  the  sale 
was  not  completed,  and  the  defendant  shortly  afterwards  demanded 
his  deposit  back  from  the  auctioneer,  and  received  a  part  of  it,  but 
failing  to  obtain  the  remainder,  kept  possession  of  the  stable  and 
coach-house  by  way  of  indemnity  against  his  loss,  and  had  ever  since 
retained  the  possession  without  paying  any  rent,  until  October, 
1889,  when,  on  being  served  with  a  declaration  in  ejectment  at  the 
8uit  of  the  plaintiff,  he  delivered  up  the  possession  to  him,  and  paid 
the  costs  of  the  ejectment  up  to  that  time. 

Under  these  circumstances,  it  was  contended  for  the  defendant, 
that  the  relation  of  landlord  and  tenant  had  never  existed  between 
the  plaintiff  and  defendant,  and  therefore  this  action  for  use  and 
occupation  could  not  be  maintained ;  and  the  Lord  Chief  Baron 
being  of  that  opinion,  directed  a  nonsuit,  leave  being  reserved  to 
the  plaintiff  to  move  to  enter  a  verdict  for  50Z. 

In  Hilary  Term,  Thesiger  obtained  a  rule  to  show  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  verdict  entered  accordingly, 
or  a  new  trial  had ;  against  which 

Piatt  and  Bere  now  showed  cause : 

This  action  is  not  maintainable.  It  is  clear  there  was  not 
originally  any  privity  between  these  parties ;  the  defendant  came 
into  possession  on  the  going  off  of  a  contract  of  purchase,  *and  held  [  *121  ] 
under  the  belief  that  he  was  entitled  to  hold  as  a  matter  of  right. 
Under  such  circumstances,  the  relation  of  landlord  and  tenant  has 
never  been  constituted  between  the  parties,  and  no  implied  contract 
for  use  and  occupation  can  arise :  Kirtland  v.  Pounsett  (i) ;  Hearn 
V.  Tomlin  (2).  Trespass  for  mesne  profits  may  perhaps  lie,  but  not 
an  action  for  use  and  occupation ;  that  is  founded  upon  a  contract  of 
tenancy,  which  it  is  clear  neither  of  these  parties  ever  contemplated. 

PecLcock,  contra : 

The  relation  of  landlord  and  tenant  did  exist  in  this  case,  during 
the  period  in  respect  of  which  the  plaintiff  claims.     It  appears 

(1)  2  Taunt.  145.  (2)  3  R.  R.  684  (Peake's  N.  P.  C. 

192). 
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Howard  from  the  recitals  in  the  draft  conveyance,  that  the  plaintiff  was 
Shaw.  originally  let  into  possession  on  the  negotiation  for  a  sale,  bat  that 
of  this  particular  part  of  the  property  a  lease  was  to  be  granted  to 
him,  at  a  rent  the  amount  of  which  was  agreed  upon.  Bat  after 
the  negotiation  for  the  sale  had  gone  off,  he  continued  in  possessicm 
in  the  character  of  tenant  at  will.  Kirtland  v.  Pounaett  is  quite 
distinguishable :  there  the  action  was  brought  for  rent  claimed  to 
be  due  before  the  purchase  went  off;  here  it  is  claimed  only  for  the 
time  after  it  went  off.  A  party  so  let  into  possession  by  a  vendor 
is  clearly  not  a  trespasser ;  and  the  only  mode  of  recovering  the 
value  of  his  subsequent  occupation  of  the  land  is  by  an  action  for 
use  and  occupation,  founded  on  an  implied  promise  to  pay  a  reason- 
able compensation  for  the  use  of  the  land.  There  is  not,  indeed, 
any  power  of  distress  in  snch  a  case,  because  there  is  no  agreement 
to  hold  at  a  fixed  rent ;  but  the  party  is  liable  for  use  and  occupa- 
tion, in  the  same  way  as  a  tenant  holding  over :  Jenner  v.  CUgg  (i) ; 
Ihhs  V.  Richardson  (2). 

Lord  Abinoer,  G.  B.  : 

[  *122  ]  I  have  entertained  some  doubts  *on  this  case,  but  I  am  now 

satisfied  that  the  plaintiff  is  entitled  to  recover.  (His  Lordship 
stated  the  facts,  and  continued :)  While  the  defendant  occapied 
under  a  valid  contract  for  the  sale  of  the  property  to  him,  he  could 
not  be  considered  as  a  tenant ;  the  parties  could  not  convert  the 
contract  for  purchase  into  a  contract  of  tenancy,  nor,  while  the 
former  was  pending,  infer  another  of  a  different  nature.  But  what 
is  the  relation  of  the  parties  when  the  contract  of  sale  has  gone  off? 
Ihe  defendant  remains  in  possession  with  the  consent  of  the  land- 
lord, but  without  any  title  to  or  contract  to  purchase  the  land  itself. 
Under  those  circumstances,  he  is  a  tenant  at  will;  and  if  the 
occupation  is  beneficial  to  him,  that  is  sufficient  to  imply  a  con- 
tract to  pay  a  reasonable  sum  by  way  of  compensation  for  such 
occupation.  For  the  last  six  years  of  his  occupation,  therefore,  the 
plaintiff  is  entitled  to  recover. 

Parke,  B.  : 

I  am  of  the  same  opinion.  If  the  defendant  had  entered  under 
an  agreement  for  a  lease,  there  is  no  doubt  he  would  have  heesa  a 
tenant  at  will  until  the  lease  was  granted.    Here  it  may  be  assumed 

(1)  42  B.  R.  778  (1  Moodj'  &  Rob.  (2)  48  E.  B.  725  (9  Ad.  &  EI.  ^49; 

213).  1  P.  &  D.  618). 
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that  he  entered  into  possession  under  the  agreement  for  sale,  which 
was  to  have  been  carried  into  effect  by  the  conveyance.  There 
may  be  some  difficulty  in  saying,  that,  while  that  agreement 
existed,  the  relation  of  landlord  and  tenant  subsisted  between  the 
parties;  although  this  case  differs  in  its  circumstances  from 
Kirtland  v.  Pounsetty  because  here  a  rent  is  charged  upon  the 
premises.  I  quite  agree,  however,  that  while  the  agreement  sub- 
sisted, the  defendant  was  not  bound  to  pay  a  compensation  for  the 
occupation  of  the  land,  because  the  contract  shows  that  he  was  to 
occupy  without  compensation,  and  so  long  as  it  subsisted,  he  was 
entitled  so  to  occupy,  but  still  he  was  tenant  at  will.  When  the 
agreement  went  off,  he  still  continued  tenant  at  will ;  but  after  that, 
there  is  nothing  to  show  that  he  was  not  to  pay  a  compensation  for 
his  occupation,  because  the  stipulated  compensation,  *by  payment 
of  the  purchase-money,  was  at  an  end.  From  that  time,  therefore, 
he  became  liable  to  be  sued  for  such  compensation,  in  an  action  for 
use  and  occupation. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  While  the  defendant  was  in  possession 
under  the  contract  for  sale,  he  was  a  tenant  at  will,  under  a  distinct 
stipulation  that  he  should  be  rent-free ;  therefore,  for  that  time  no 
action  for  use  and  occupation  can  be  brought  against  him ;  but 
when  that  contract  is  at  an  end,  he  is  a  tenant  at  will  simply; 
therefore,  from  that  time  he  is  to  pay  for  the  occupation. 


BoLFE,  B.,  concurred. 


Howard 

Shaw. 


[  *V2'i  1 


Ride  absolute. 


BROWN   V.  ELKINGTON. 

(8  Meeson  &  Welsby,  132—133;  S.  C.  10  L.  J.  Ex.  336.) 

Defective  formation,  or  badness  of  shape,  which  has  not  produced 
lameness  at  the  time  of  the  sale  of  a  horse,  although  it  may  render  him 
more  liable  to  become  lame  at  some  future  time,  (e.^.  '*  curby  hocks")  is 
not  an  unsoundness. 

Assumpsit  on  the  warranty  of  a  horse.  Pleas,  first,  non 
assumpsit ;  secondly,  a  denial  of  the  unsoundness,  on  which  issues 
were  joined.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last 
W^arwick  Assizes,  it  appeared  that  at  the  time  of  the  sale  of  the 
horse  to  the  plaintiff,  he  remarked  that  the  horse  had  '*  curby 
hocks,"  and  objected  to  him  on  that  ground.  The  defendant, 
however,  gave  a  general  warranty  of  soundness,  and  the  plaintiff 


1841. 
A^rU  20. 


Kech,  of 
Plea^. 
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Brown 

r. 

Elkingtok. 


[♦133] 


bought  the  horse  for  601.  He  was  ridden  hunting  by  the  plaintiff, 
and  on  the  third  day's  hunting,  about  a  fortnight  after  the  sale,  he 
sprung  a  curb.  Veterinary  surgeons  were  called  on  the  part  of  the 
plaintiff,  who  stated  that  the  term  ''curby  hocks"  indicated  a 
peculiar  form  of  the  hock,  which  was  considered  as  rendering  the 
horse  more  liable  to  throw  out  a  curb,  but  did  not  of  itself  occasion 
lameness ;  and  that  the  horse  in  question  had  curby  hocks  at  the 
time  of  the  sale.  The  Lord  Chief  Baron,  in  summing  up,  told  the 
jury  that  a  defect  in  the  form  of  the  horse,  which  had  not 
occasioned  lameness  at  the  time  of  the  sale,  although  it  might 
render  the  animal  more  liable  "^to  become  lame  at  some  future  time, 
was  no  breach  of  the  warranty.  A  verdict  having  been  found  for  * 
the  defendant, 

Balgvy  now  moved  for  a  new  trial,  on  the  ground  of  misdirec- 
tion, and  contended  that  a  malformation,  the  natural  consequence 
of  which  was  lameness,  amounted  to  an  unsoundness. 

Aldebson,  B.  : 

Dickinson  v.  FoUett  (i)  is  expressly  in  point  for  the  defendant,  and 
the  law,  as  laid  down  by  me  on  that  occasion,  has  not  been 
questioned  in  any  subsequent  case. 


Lord  Abinger,  G.  B.,  and  Bolfe,  B.,  concurred. 


jKm^^  re/used. 


1841. 

Ajn-n  21. 


JKrrA.  of 
[133] 


LOCKLEY  V.  PYE. 

(8  Meeson  &  Welsby,  133—135 ;  S.  C.  10  L.  J.  Ex.  305 ;  9  Dowl.  P.  C.  744 ; 

5  Jul*.  346.) 

A.  succeeded  B.  in  the  occupation  of  a  house,  and  on  taking  possession 
agreed  with  B.  for  the  lease  at  the  sum  of  80/.,  and  to  take  the  furniture 
and  fixtures  at  a  valuation  as  between  an  outgoing  and  incoming  tenant. 
The  ^oods  were  accordingly  valued  at  109/.  15«.  lOf/.,  and  the  amount 
paid  by  A.,  and  an  assignment  executed.  The  plaintiff  afterwards  com- 
missioned the  auctioueir  who  had  valued  the  goods,  to  sell  them,  but 
before  he  could  do  so  the  sheriff  entered  and  seized  them  under  an 
execution  against  B.,  and  (the  same  auctioneer  being  employed  by  the 
sheriff)  the  goods  were  sold,  and  produced  only  73/.,  the  plaintiff  himself 
being  a  purchaser  to  the  amount  of  20/.  In  an  action  of  trespass  brought 
by  A.  against  the  sheriff:  Held,  that  the  jiuy  were  justified  in  giving 
damages  for  the  full  amount  of  the  valuation. 

This  was  an  action  of  trespass  against  thesberififof  Staffordshire. 
The  first  count  was  for  seizing  and  taking  certain  goods,  the 
property  of  the  plaintiff :  the  second  was  for  breaking  and  entering 

(1)  42  E.  B.  bUl  (1  Moody  &  Bob.  29iO. 
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his  house,  pulling  down  and  severing  certain  fixtures  therein,  and      Locklby 
turning  himself  and  his  servant  out  of  possession.     Pleas,  first,  not         pye. 
guilty;  secondly,  to  the  first  count,  that  the  goods  were  not  the 
goods  of  the  plaintiff ;  and  thirdly,  to  the  second  count,  that  the 
house  and  fixtures  were  not  the  plaintiff's.     At  the  trial  before 
*Gurney,   B.,  at  the  last  Assizes  for  the  county  of  Stafford,  it       [  *134  ] 
appeared  that  the  plaintiff,  who  was  a  chemist  residing  at  West 
Bromwich,  had  some  time  previously  to  the  alleged  trespass  taken 
possession  of  the  house,  fixtures,  and  furniture  in  question,  under  an 
assignment  from  a  person  named  Mason,  the  former  tenant  of  the 
premises.     The  plaintiff  paid  801.  for  the  lease,  and  the  fixtures  and 
goods  were  purchased  at  a  valuation  as  between  an  outgoing  and 
incoming  tenant,  for  109Z.  158.  lOd.     The  plaintiff  afterwards  com- 
missioned the  auctioneer  who  had  valued  the  goods  to  sell  them,  but 
before  he  could  do  so,  the  defendant,  as  sheriff  of  Staffordshire, 
entered,  and  seized  them  under  colour  of  a  writ  of  execution  against 
Maun,  and  (the  same  auctioneer  being  employed  by  the  sheriff) 
the  goods  were  sold,  and  produced  only  731.,  the  plaintiff  himself 
being  a  purchaser  to  the  amount  of  20/.      The  learned  Judge  told 
the  jury  that,  as  to  the  amount  of  damages,  he  thought  the  least 
they  could  give  the  plaintiff  was  the  sum  he  had  paid  for  the  goods. 
The  plaintiff  had  a  verdict  with  1092.  15^.  lOd.  damages  on  the  first 
count,  and  251.  on  the  second  count. 

Bayley  now  moved  for  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  or  why  the  amount  of  the  verdict  on  the 
first  count  should  not  be  reduced  to  the  sum  of  40Z. : 

The  damages  were  assessed  on  a  wrong  principle ;  the  plaintiff 
had  no  just  cause  of  complaint,  inasmuch  as  he  had  himself  directed 
that  the  goods  should  be  sold,  and  the  sale  was  conducted  by  the 
auctioneer  whom  he  had  commissioned  for  that  purpose.  The  fact 
of  the  sale  being  directed  by  the  sheriff  could  not  damnify  the 
plaintiff;  the  jury  ought,  therefore,  to  have  assessed  the  damages 
at  the  amount  which  the  goods  produced,  minus  the  expenses  of 
the  sale.  The  observation  of  the  Judge,  though  perhaps  it  may 
not  amount  to  a  misdirection,  was  calculated  to  mislead  the  jury. 

(Alderson,  B.  :  A  trespasser  has  no  right  *to  value  the  goods  on       [  *i35  ] 
which  he  commits  a  trespass.) 

The  plain  tiff  was  at  all  events  not  entitled  to  make  a  profit  of  the 
trespass. 


^        ^ 
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R.a. 


Lock  LEY 

V 

Pye. 


Alderson,  B.  : 

It  was  entirely  a  question  for  the  jury  what  damages  they  wooid 
allow.  Juries  have  not  much  compassion  for  trespassers,  and  I  do  not 
think  they  are  bound  to  weigh  in  golden  scales  how  much  injury  a 
party  has  sustained  by  a  trespass. 


GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 


Rule  rrtn*€d. 


1841. 
April  22. 


£reh.  of 
Pleat. 

[140] 


[141] 


THOMAS  V.  HAWKES  and  Another. 

(8  Meeson  &  Welsby.  140—141 ;  S.  C.  10  L.  J.  Ex.  240.) 

Under  a  plea  of  non  assumpsit  to  a  count  on  an  account  stated,  th^ 
defendant  may  show  that  accounts  between  the  plaintiff  and  himself,  the 
correctness  of  which  he  has  admitted,  were  in  fact  incorrect. 

Assumpsit  by  the  plaintiff,  as  administrator,  against  the  defendants 
as  joint  makers  of  a  promissory  note  payable  to  the  intestate ;  with 
a  count  on  an  account  stated  with  the  intestate.  Pleas,  to  the  fin>l 
count,  that  the  defendants  did  not  make  the  note ;  to  the  second, 
non  assumpseruiit.  At  the  trial  before  Lord  Abinger,  C.  B.,  at  the 
London  sittings  after  last  Michaelmas  Term,  the  plaintiff  put  in, 
to  prove  the  second  issue,  certain  accounts  between  the  defendant:^ 
and  the  intestate,  and  proved  an  admission  on  the  part  of  the 
defendants  of  their  correctness.  The  defendants  proposed  to  show, 
in  answer  to  this  evidence,  that  mistakes  to  their  prejudice  existed 
in  the  accounts.  The  Lord  Chief  Baron  rejected  the  endence,  on 
the  ground  that,  under  the  plea  of  mm  assumpserunty  the  only 
question  was  whether  an  account  had  in  fact  been  stated  or  not, 
and  that  fraud  or  mistake  should  have  been  specially  pleaded.  A 
verdict  having  been  found  for  the  plaintiff,  Humfrey^  in  Hilary 
Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
evidence  had  been  wrongly  excluded. 

Erie  and  Montagu  Chambers  now  showed  cause : 

The  plaintiff  relies  upon  an  express  promise,  but  the  defendants 
seek  to  convert  some  of  the  items  of  the  account,  whose  correctness 
they  have  expressly  admitted,  into  a  subject  of  set-off. 

(Xlderson,  B.  :  The  issue  is  not  simply  whether  there  was  an 
account  stated  or  not,  but  whether  the  defendant  was  indebted  on 
an  account  stated  or  not.) 
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Tbe  evidence  is  of  an  express  contract,  whereby  the  defendants      Thomas 
ckdmitted  a  debt.     An  account  stated  is  conclusive  of  a  debt  until      hawkes. 
avoided ;  it  is  voidable ;  the  plea,  therefore,  should  have  been  in 
confession  and  avoidance. 

Humfrey  and  J,  Henderson^  contra^  were  stopped  by  the  Court. 

Alderson,  B.  : 

The  rule  must  be  absolute.  It  cannot  be  contended  that  from 
the  mere  statement  of  an  account  a  debt  arises.  The  averment  of 
the  declaration  is,  not  merely  that  an  account  was  stated,  but  that 
the  defendants  were  indebted  upon  it.  How  can  the  defendants 
confess  and  avoid  this  allegation  ?  They  must  confess  the  being 
indebted ;  then  how  could  they  avoid  it  ?  They  were  entitled, 
therefore,  under  the  general  issue,  to  show  that  the  account  did 
not  show  them  to  be  indebted,  because  it  was  not  correct. 

Lord  Abinoer,  G.  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute. 


JONES  V.  GOODAY(l).  mi. 

(8  Meeson  &  Welsby,  146—147 ;  8.  C.  10  L.  J.  Ex.  275.)  April20, 

In  trespass  for  cutting  into  the  plaintiff's  close,  and  carrying  away  the       "^f**  '^ 
soil,  the  proper  measure  of  damages  is  the  value  to  the  plaintiff  of  the  land  ^' 

removed,  not  the  expense  of  restoring  it  to  its  original  condition.  L  ^^^  J 

This  was  an  action  of  trespass  for  digging  and  cutting  the 
plaintiff's  close,  and  carrying  away  therefrom  large  quantities  of 
earth,  soil,  &c.  The  defendant  pleaded  not  guilty  (by  statute). 
At  the  trial  before  Tindal,  Gh.  J.,  at  the  last  Suffolk  Assizes,  it 
appeared  that  the  defendant,  in  his  character  of  commissioner  under 
a  local  Paving  Act  for  the  town  of  Sudbury,  had  directed  a  certain 
ditch  to  be  widened,  and  in  so  doing  had  caused  a  strip  of  a  field 
belonging  to  the  plaintiff,  adjoining  the  ditch,  to  be  cut  and  carried 
away;  which  was  the  trespass  complained  of.  The  Lord  Chief 
Justice  directed  the  jury  to  give  such  damages  as  they  thought  the 
plaintiff  had  sustained  by  the  cutting  into  and  carrying  away  of  his 
land;  and  the  jury  found  a  verdict  for  the  plaintiff,  damages  U. 

Kelly,  for  the  plaintiff,  now  moved  for  a  new  trial  on  the  ground 
of  misdirection,  contending  that  the  learned  Judge  ought  to  have 

(1)  Approved  in  Wifj^ell  v.  School  for  Indigent  Blind  (1882)  8  Q.  B.  D.  357, 
S67,  51  L.  J.  a  B.  330.— A.  C. 
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R.R. 


JONEA 

V. 

GOODAY. 


[  *147  ] 


directed  the  jury  that  the  plaintiff  was  entitled  to  such  a  sum»  bj 
way  of  damages,  as  would  restore  the  land  to  the  condition  in  which 
it  was  before  the  commission  of  the  trespass. 

Lord  Abinger,  C.  B.  : 

I  think  there  is  no  ground  for  a  rule.  I  cannot  at  all  assent  to  the 
principle  which  has  been  contended  for,  that  a  person  whose  land 
has  been  cut  into,  and  the  soil  carried  away,  is  therefore  entitled, 
by  way  of  damages,  to  the  amount  which  would  be  required  to 
restore  the  land  to  its  original  condition.  All  that  he  is  entitled 
to  is  to  be  compensated  for  the  damage  he  has  actually  sustained. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  plaintiff  is  entitled,  by  way  of 
compensation,  to  what  the  land  *was  worth  to  him.  If  the  principle 
for  which  Mt\  Kelly  contends  were  to  be  adopted,  it  woald  follow 
that  a  party  who  has  let  the  sea  in  upon  the  land  of  another,  the 
land  itself  being  worth  only  20i.,  would  have  to  pay,  by  way  of 
damages,  the  expense  of  excluding  it  again  by  extensive  engineering 
operations.  The  same  argument,  I  remember,  was  urged  in  an 
action  brought  against  the  Eegent's  Canal  Company :  it  was 
contended  that  they  were  bound  to  replace  the  soil  they  had  taken 
away,  or  to  pay  such  a  sum  in  damages  as  would  enable  the  plaintiff 
to  do  so.  The  jury,  however,  did  not  adopt  that  view  of  the  case, 
and  the  Court  refused  to  disturb  their  verdict. 


BoLFE,  B.,  concurred. 


Ride  re/used. 


1841. 
Aj}ril  29. 


I>clt.  of 
Picas. 

[149  1 


WELLS  V.   FOSTER  (1). 

(8  Meeson  &  Wolsby,  149—153 ;  S.  C.  10  L.  J.  Ex.  216 ;  5  Jur.  4tH.) 

A  compensation  granted  to  a  jmblic  civil  officer  on  the  rednctiou  i»f 
offices  in  his  department,  under  the  4  &  5  Will.  IV.  c.  24,  is  not  assignabl€> 
hy  him. 

It  is  against  the  policy  of  the  law  that  a  pension  granted  in  consideratitm 
of  some  continuing  duty  or  service  should  be  assignable :  Per  Pahke,  K 

Assumpsit  for  money  had  and  received,  and  on  an  account 
stated.  Plea,  non  assumpsit.  At  the  trial  before  Lord  Abinger. 
C.  B.,  at  the  Middlesex  sittings  after  Hilary  Term,  it  appeared  that 
the  defendant  had  held  a  situation  as  clerk  in  the  Audit  Office  for 

(1)  Approved  in   WHkock  v.  Terrell      L.  J.  P.  88;  Ltiaisy.  lUirrU  {\s^^  j«> 
(1878)  3  Ex.  D.  323.  334 ;    Birch  v.      L.  J.  Q.  B.  15.— A.  C. 
liirch    (1883)   8   P.    1).    1G3,    165,    52 
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upwards  of  twenty  years,  up  to  the  year  1835,  when,  the  establish-  Wells 
ment  being  reduced,  he  was  placed  on  a  retired  allowance  of  1302.  foster. 
a  year,  granted  to  him,  not  for  life,  but  as  an  allowance  for 
maintenance  until  he  should  be  called  on  to  serve  again,  and  with 
an  express  understanding  that  he  was  bound,  whenever  he  should 
be  called  upon,  to  re-enter  the  Audit  Office,  or  to  take  any  other 
office  under  the  Grown  of  equal  value.  In  1837,  the  defendant, 
being  in  execution  at  the  suit  of  the  plaintiff,  executed  to  him  an 
assignment  of  this  annuity,  and  also  gave  a  warrant  of  attorney  to 
secure  the  payment  of  the  debt  by  instalments.  The  deed  of 
assignment  contained  a  covenant  that  the  defendant  had  good  title 
to  assign  the  annuity.  In  consideration  of  the  execution  of  this 
deed,  the  defendant  was  discharged  from  custody.  After  his 
discharge,  the  plaintiff's  debt  remaining  unpaid,  he  obtained  an 
injunction  to  restrain  the  defendant  *from  securing  or  assigning  [  *150  ] 
over  any  part  of  his  pension ;  which  was  subsequently  dissolved, 
upon  the  terms  that  the  defendant's  attorney  should  receive  the 
pension  and  pay  it  into  a  banking-house,  and  that  the  plaintiff 
should  be  at  liberty  to  bring  any  action  he  might  be  advised,  for  the 
amount  so  paid  in.  The  present  action  was  brought  accordingly. 
Upon  these  facts,  the  Lord  Chief  Baron  directed  a  verdict  for  the 
plaintiff,  damages  67/.  10s.,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
the  defendant's  pension  was  not  assignable  in  law. 

Erie  having  obtained  a  rule  nisi  accordingly. 

Hoggins  now  showed  cause,  and  contended  that  this  pension  or 
annuity  was  not  like  half-pay,  which  was  a  retaining  payment  for 
future  services,  and  therefore  not  assignable:  Flarty  v.  Odium  (i), 
LiddevdcUe  v.  Duke  of  Montrose  (2),  Priddy  v.  Rose  (3)  ;  but  that  it 
was  altogether  in  the  nature  of  a  compensation  for  past  services, 
and  when  once  granted,  could  not  be  witliheld.  It  was  therefore 
subject  to  the  absolute  control  of  the  grantee,  and  he  might  assign 
it  to  a  creditor.  In  support  of  this  view,  he  referred  to  the 
Stat.  4  &  5  Will.  IV.  c.  24,  s.  19  (4). 

Erie  and  W.  J.  Alexander^  contra,  insisted  that  this  allowance        [  i5l  ] 
could  not  be  assigned  ;  that  it  was  clearly  not  vested  in  the  defen- 
dant  absolutely,   for  his   life,   but  only  during  the   pleasure  of 

(1)  3  T.  B.  681.  (4)  Eepealed  by  the  Superannuation 

(2)  4  T.  B.  248.  Act,  1859  (22  Vict  c.  26),  8.  1 ;  see 
(:<)  3  Mer.  102.  now  ibid,,  s.  11.— A.  C. 


652  1841.    EX.    8  MEE.  &  W.  151—152.  [k.k. 

Wells       Parliament ;  that  it  was  as  well  a  retainer  for  fotore  as  a  com- 

Mm 

Foster,  pensation  for  past  Bervices :  and  that  the  defendant  might  even 
be  considered  as  being  still  in  the  public  service,  in  the  character 
of  a  supernumerary  clerk,  although  not  now  performing  any  actual 
duty.  They  cited  Barwick  v.  liead^ii).  Palmer  v.  Bate  {2)^  DarU 
V.  Duke  of  Marlborough  (9),  Ex  parte  Battine{4),  Gibson  v.  East 
India  Company  (6). 

Lord  Abinger,  C.  B.  : 

The  Court  are  of  opinion  that  this  pension  was  not  assignable. 
It  stands  upon  the  same  footing  as  the  half-pay  of  an  ofScer  in  the 
army.  It  is  fit  that  the  public  servants  should  retain  the  means  of 
a  decent  subsistence,  without  being  exposed  to  the  temptations  of 
poverty.  Besides,  the  defendant  may  be  assigning  what  he  has 
no  right  to  receive  ;  for  his  pension  subsists  only  during  pleasure, 
and  it  depends  on  Parliament  whether  it  shall  be  continued  or  noL 
The  rule  to  enter  a  nonsuit  must  be  absolute. 

Parke,  B.  : 

I  concur  in  the  opinion  that  this  action  is  not  maintainable, 
upon  the  ground  that,  on  principles  of  public  policy,  the  allowance 
granted  to  the  defendant  was  not  assignable  by  him.     It  is  not 
necessary  in  this  case  to  determine  whether  this  is  an  allowance 
to  which  the  defendant  is  entitled  as  a  matter  of  indefeasible  right, 
[  *162  ]       or  whether  it  *is  payable  only  during  pleasure ;  although  I  have  a 
strong  impression  that  it  subsists  only  during  the  joint  pleasure  of 
the  Treasury  and  of  Parliament,  by  which  the  fund  for  its  payment 
is  provided.     On  the  other  hand,  even  if  it  be  payable  only  daring 
pleasure,  it  appears  to  me  that  it  is  not  therefore,  in  point  of  law, 
the  less  assignable,  however  little  its  value  would  be  in  conseqaenee 
of  its  being  liable  to  be  withdrawn  at  any  moment.    But  viewing 
the  matter  on  the  ground  of  public  policy,  we  are  to  look,  not  so 
much  at  the  tenure  of  this  pension,  whether  it  is  held  for  life  or 
during  pleasure,  as  whether  it  is,  in  either  case,  such  a  one  as 
the  law  ought  to  allow  to  be  assigned.     The   correct  distinction 
made  in   the  cases  on  this  subject  is,  that  a  man  may  always 
assign  a  pension  given  to  him  entirely  as  a  compensation  for  past 
services,  whether  granted  to  him  for  life,  or  merely  during  the 

(1)  2  E.  E.  808  (1  H.  Bl.  627).  (4)  4  B.  &  Ad,  690. 

(2)  23  E.  E.  535  (2  Brod.  &  B.  673 ;  (5)  50  E,  E.  688  (5  Bing.  N.  C.  26i; 
6  Moore,  28).  7  Scott,  74). 

(3)  53  E.  E.  32  (1  Swaust.  74). 
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pleasure  of  others.  In  snch  a  case,  the  assignee  acquires  a  title  Wells 
to  it  both  in  equity  and  at  law,  and  may  recover  back  any  sums  foster. 
received  in  respect  of  it  by  the  assignor,  after  the  date  of  the 
assignment.  But  where  the  pension  is  granted  not  exclusively 
for  past  services,  but  as  a  consideration  for  some  continuing  duty 
or  service,  although  the  amount  of  it  may  be  influenced  by  the 
length  of  the  service  which  the  party  has  already  performed,  it  is 
against  the  policy  of  the  law  that  it  should  be  assignable.  Under 
the  terms  of  the  stat.  4  &  5  Will.  IV.  c.  24,  the  party,  if  an  inferior 
officer,  is  liable  at  any  time  to  be  called  upon  to  serve  the  public 
again ;  in  the  mean  time  a  reduced  allowance  is  awarded  to  him,  in 
consideration  of  his  holding  himself  in  readiness  for  that  purpose. 
This  is  the  case  of  an  officer  who  has  received  a  compensation  on 
account  of  a  reduction  in  the  number  of  the  persons  of  his  class 
employed  in  the  office  to  which  he  belonged  ;  and  by  the  terms  of  the 
19th  section,  all  such  persons  are  bound  to  give  their  services  again 
to  the  public  if  called  upon,  and  in  the  event  of  their  refusal  to  do 
so,  are  liable  to  forfeit  their  pension  ^altogether.  I  cannot  assent  [  *^^^  J 
to  the  argument  that  this  pension  cannot  be  taken  away,  for  it 
appears  to  me  to  be  c^ear  from  the  80th  section  of  the  Act,  that  this 
gentleman,  so  far  as  the  question  of  his  retainer  or  discharge  is 
concerned,  is  exactly  in  the  same  position  as  if  he  were  in  full 
employment  or  on  full  pay;  that  he  is  equally  liable  to  be  dismissed 
at  any  moment,  either  for  positive  misconduct,  or  on  any  ground 
which  would  render  him  an  unfit  person  to  remain  in  the  service 
of  the  Crown.  I  think  the  true  view  of  this  case  is,  that  the  defen- 
dant is  still  to  be  considered  as  in  the  public  service,  although  not  a1) 
present  actually  performing  any  duty  in  it ;  and  that  the  compensa- 
tion allotted  to  him  under  this  Act  is  by  way  of  salary,  the  object 
of  which  is  to  enable  him  to  maintain  such  a  position  in  life  as  will 
save  him  from  the  necessity  of  risking  his  character,  by  incurring 
those  temptations  which  persons  reduced  to  poverty  are  necessarily 
exposed  to,  and  which  would  render  him  an  unfit  person  to  be  again 
employed  as  a  servant  of  the  Crown.  For  this  purpose,  public  policy 
requires  that  he  should  not  be  permitted  to  assign  it  away. 

Alderson,  B.  : 

I  am  also  of  opinion  that,  on  grounds  of  public  policy,  this 
pension  is  not  assignable,  and  that  in  this  respect  it  stands  on  the 
same  footing  as  an  officer's  half-pay.  The  observations  of  Lord 
Ken  YON,  in  Flarty  v.  Odium,  are  very  forcible,  and  apply  fully  to 
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Wells 

V, 
FOSTBB. 


the  present  case.     It  appears  to  me    that  the   defendant   is  a 

supernumerary  officer  in  the  pay  of  the  Crown,  although  not  at  the 

present  moment  actually  employed ;  he  may  be  called  into  active 

employment  again  whenever  his  services  are  required  by  the  Crown. 

I  think  he  is  within  the  80th  section  of  the  Act,  and  is  now  liable 

to  dismissal  for  misconduct  or  unfitness  for  service. 

My  brother  Eolpe  requested  me,  before  he  left  the  Court,  to  state 

that  he  is  of  the  same  opinion. 

RuJe  absolute. 


184]. 
ApHl  17. 

Exck,of 
Plea», 

[160  1 


STEWART  V.  CAUTY  (1). 

(8  Meeaon  &  Welsby,  160—163 ;  S.  C.  10  L.  J.  Ex.  348  ;  2  Railw.  &  C.  C^.  616.^ 

In  an  action  for  the  non-acceptance  of  railway  sharea,  which  bj  the 
contract  (made  at  Liverpool  through  hrokers)  were  to  be  delivered  in  a 
reasonable  time,  a  written  rule  of  the  Liverpool  Stock  Exchange,  stated  to 
be  acted  upon  by  all  the  Liverpool  brokers — ''  that  the  seller  of  shares  was 
in  all  cases  entitled  to  seven  days  to  complete  his  contract  by  delivery,  the 
time  to  be  computed  from  the  day  on  which  he  was  acquainted  with  the 
name  of  his  transferee  " — was  held  admissible  on  an  issue  whether  tbie 
plaintiff  within  a  reasonable  time  was  ready  and  willing  and  offered  to 
transfer  the  shares ;  although  it  was  not  proved  that  either  of  the  parties, 
or  their  brokers,  was  a  member  of  the  Liverpool  Stock  Exchange. 

In  such  action,  the  proper  measure  of  damages  is  the  difference  of  the 
prices  of  the  shares  on  the  day  when  they  ought  to  have  been  accepted,  and 
on  the  day  when  they  were  resold  by  the  vendor,  such  resale  being  within 
a  reasonable  time. 

This  was  an  action  of  assumpsit,  for  not  accepting  certain  half- 
shares  in  the  Great  Western  Bailway,  agreed  to  be  sold  by  the 
plaintiff  to  the  defendant.  The  declaration  stated,  that  the  shares 
were  by  the  contract  to  be  delivered  in  a  reasonable  time,  and 
averred  that  within  sach  reasonable  time  the  plaintiff  was  ready 
and  willing  and  offered  to  transfer  the  shares  to  the  defendant,  bai 
that  the  defendant  discharged  him  from  transferring  the  same ; 
and  alleged  a  breach  in  non-acceptance  of  the  shares.  The 
defendant  pleaded,  first,  non  assumpsit ;  secondly,  that  the  plaintiff 
was  not  within  a  reasonable  time  ready  and  willing,  nor  did  he 
offer  to  transfer  the  said  shares  to  the  defendant,  modo  et  forma  ; 
thirdly,  a  traverse  of  the  defendant's  having  discharged  the  plaintiff 
from  transferring  the  shares ;  and  fourthly,  that  the  defendant  was 
ready  and  willing  to  accept  and  pay  for  the  shares  within  a  reason- 
able time,  but  that  the  plaintiff  refused  to  transfer  the  same, 
whereupon  the  defendant  rescinded  the  contract.  The  plaintiff 
joined  issue  on  the  three  first  pleas,  and  replied  to  the  fourth  by  a 

(1)  Pott  V.  Flather  (1847)  16  L.  J.  a  B.  366. 


VOL.  hYTU.]      1841.     EX.     8  MEE.  &  W.  160—162.  66B 

traverse  of  his  alleged  refusal  to  transfer  the  shares ;  on  which      Stewart 
replication  also  issue  was  joined.  Cauty. 

At  the  trial  before  Rolfe,  B.,  at  the  last  Liverpool  Assizes,  it  [  i6i  ] 
appeared  that  the  contract  in  question  was  made  at  Liverpool, 
between  the  respective  brokers  of  the  plaintiflf  and  defendant,  on 
the  26th  of  August,  1840.  At  that  time,  however,  the  names  of 
their  principals  were  not  mentioned ;  and  it  was  not  until  the 
31st  of  August  that  the  name  of  the  defendant,  as  the  purchaser, 
was  disclosed.  The  defendant  then  pressed  for  a  transfer  of  the 
shares,  and  on  the  plaintiff's  neglecting  to  transfer  them,  the 
defendant,  on  Saturday,  the  5th  of  September,  gave  him  notice  that 
he  would  not  accept  them,  unless  they  were  ready  by  the  following 
Monday.  On  the  Monday  the  defendant  had  notice  that  the  shares 
were  ready  for  delivery,  but  he  then  repudiated  the  contract 
altogether,  and  refused  to  accept  them.  On  the  15th  of  September, 
the  plaintiff  resold  the  shares,  at  a  loss  of  161/.  from  the  price 
agreed  for  by  the  defendant,  and  this  action  was  brought  to  recover 
that  sum.  For  the  purpose  of  proving  the  averment  that  the 
plaintiff  was  ready  and  willing  and  offered  to  transfer  the  shares  in 
a  reasonable  time,  the  plaintiff's  counsel  tendered  in  evidence  a 
copy  of  the  rules  of  the  Stock  Exchange  at  Liverpool,  which,  it  was 
stated,  were  acted  on  by  all  the  brokers  carrying  on  business  in 
Liverpool ;  one  of  which  was,  that  the  seller  of  shares  was  in  all 
cases  entitled  to  seven  days  to  complete  his  contract  by  delivery, 
the  time  to  be  computed  from  the  day  on  which  he  was  made 
acquainted  with  the  name  of  his  transferee.  It  was  proved  also, 
that  this  rule  had  been  shown  to  the  defendant  at  the  time  of  the 
bargain,  on  the  dlst  of  August ;  but  it  did  not  appear  that  either  of 
the  parties,  or  their  brokers,  was  a  member  of  the  Liverpool  Stock 
Exchange.  This  evidence  was  objected  to  on  the  part  of  the 
defendant,  but  was  admitted  by  the  learned  Judge.  His  Lordship, 
in  summing  up,  directed  the  jury,  that  if  they  were  of  opinion  that 
the  defendant  had  broken  his  contract,  the  plaintiff  was  bound  to 
resell  the  shares  within  as  short  a  time  as  he  reasonably  "^ could,  [  *162] 
and  if  he  did  so,  was  entitled  to  damages  up  to  the  time  of  such 
resale.  The  jury  found  a  verdict  for  the  plaintiff  for  the  whole 
amount  claimed. 

Crompton  now  moved  for  a  new  trial : 

First,  the  evidence  of  the  rules  was  improperly  received.     Those 
rales  were  not  in  any  way  evidence  for  the  plaintiff.     They  were 
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•Stbwabt     not  shown  to  the  defendant  as  part  of  the  contract.    And  the  nsa«;e 
Cauty.       ol  any  particular  set  of  mercantile  houses  is  not  evidence  to  bind 
third  parties. 

(BoLFE,  B. :  I  told  the  jury  that  the  defendant  was  not  boand  by 
them,  but  that  they  were  cogent  evidence  of  what  was  reasonable 
time.) 

It  is  in  effect  setting  up  a  usage  or  custom,  which  cannot  be  prove<i, 
although  it  may  be  disproved,  by  a  number  of  individual  instance^. 
Secondly,  the  learned  Judge  misdirected  the  jury  as  to  the  measure 
of  damages.  The  damages  ought  only  to  have  been  calculated  np 
to  the  Monday,  the  7th  of  September,  when  the  defendant  declared 
off,  whereas  they  were  calculated  up  to  the  resale  of  the  shares  on 
the  15th.  The  damages,  in  such  a  case,  are  to  be  measured  by  the 
difference  between  the  contract  price,  and  the  price  at  the  time  of 
the  repudiation  of  the  contract.  The  jury,  in  effect,  acted  upon  the 
rules  as  to  the  damages  also. 

Alderson,  B.  : 

I  think  there  should  be  no  rule  on  either  of  these  points.  It 
appears  to  me  that  my  brother  Bolfe  was  quite  right  in  admittin>; 
the  rules  in  evidence,  not  as  binding  the  defendant,  bat  as 
ascertaining  the  practice  of  brokers  in  Liverpool,  as  a  guide  to  the 
determination  of  what  was  reasonable  time  under  all  the  circum- 
stances of  this  case;  whether  what  was  reasonable  time  ander 
ordinary  circumstances  was  not  so  in  this  instance.  As  to  the 
other  point,  the  damages  are  to  be  calculated  at  the  difference 
between  the  contract  price,  and  the  price  to  be  obtained  within  a 
I  *163]  reasonable  time  after  the  breach  of  *the  contract;  and  it  was  for 
the  jury  to  say  what  was  such  reasonable  time.  I  do  not  see  that 
they  formed  a  wrong  conclusion,  and  they  certainly  were  not 
misdirected. 

GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 

The  rule  for  a  new  trial  was  therefore  refused ;  but  a  role  nisi 
was  granted  for  arresting  the  judgment,  which  was  discharged  in 
Trinity  Term. 
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FISK  V.  MASTERMAN   and   Others.  i84i. 

(8  Meeson  &  Welsby,  165—171 ;  S.  C.  10  L.  J.  Ex.  306.)  AprU2<y. 

An  insurance  was  e£fected  on  the  12th  of  April  on  a  cargo  of  cotton  then       Exch.  of 
at  sea,  by  five  several  policies,  at  the  rate  of  50  guineas  per  cent. ;  and  on         -^•««'. 
the  13th,  news  of  the  vessel's  safety  having  arrived,  a  further  insurance         L  ^^"  -1 
was  boua  fide  effected  by  six  different  policies,  at  ten  and  five  guineas  per 
cent.    The  latter  insurance,  added  to  the  former,  exceeded  in  amount  the 
value  of  the  subject-matter  insured,  but  the  former  of  itself  did  not :  Held, 
that  the  assured  were  entitled  to  a  return  of  premium  on  the  amoimt  of  the 
over-insurance,  to  which  the  underwriters  who  subscribed  the  policies  of 
the  13th  of  April  were  to  contribute  rateably,  in  proportion  to  the  sums 
insured  by    them    respectively    (the   amount   of    over-insurance    to    be 
ascertained  by  taking  into  accoimt  all  the  policies) ;  but  that  no  return  of 
premium  was  to  be  made  in  respect  of  the  policies  effected  on  the  12th. 

This  was  an  action  of  indebitatus  assumpsit  for  money  had  and 
received  and  on  an  account  stated,  to  ^hich  the  defendants  pleaded 
non  assumpserunt ;  and  by  consent  of  both  parties,  it  was  ordered 
by  Parke,  B.,  that  the  facts  should  be  turned  into  a  special  case  for 
the  opinion  of  the  Court. 

The  plaintiff,  who  is  a  merchant  at  New  Orleans,  in  February, 
1889,  shipped  1,957  bales  of  cotton  on  board  *the  ship  Bradshaw,  [  *166  ] 
on  a  voyage  from  Mobile  to  Liverpool,  and  consigned  the  said 
cotton  to  Messrs.  Holford  &  Co.  of  Liverpool,  merchants,  who  have 
also  a  house  of  business  in  London,  and  advised  them  of  the 
shipment  by  a  letter  bearing  date  the  15th  day  of  February,  1839, 
as  follows : 

*'  The  ship  Susanna  Cummings  and  the  ship  Bradshaw  sailed  from 
Mobile  on  the  8th  or  9th,  the  former  an  American  ship  with  1,850 
bales,  the  latter  an  English  ship  with  1,957  bales  cotton  for  my 
account,  to  your  address.  If  these  vessels  have  not  arrived,  you 
will  please  to  effect  insurance  valued  policies,  valuing  the  cotton  at 
sixty  dollars  per  bale.'* 

This  letter  reached  Messrs.  Holford  &  Co.  in  the  early  part  of 
April,  1839,  and  at  that  time  the  Bradshaw  had  not  arrived,  and 
was  out  of  time ;  and  as  there  had  been  a  violent  hurricane  on  the 
5th  and  6th  of  March  preceding,  the  Liverpool  underwriters 
declined  taking  the  risk  when  applied  to  by  Messrs.  Holford  &  Co., 
pursuant  to  their  instructions. 

On  the  11th  of  April,  Messrs.  Holford  &  Co.  wrote  to  their 
London  house  to  effect  insurance  on  the  cotton  by  the  Bradshaw ; 
and  the  London  house  on  the  12th  of  April  effected  insurances  to 
the  amount  of  14,150/.,  at  the  rate  of  thirty  guineas  per  cent,  upon 
1,000Z.,  and  fifty  guineas  per  cent,  upon  13,150{. 
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FisK  Of  this  insurance  the  London  house  advised  the  Liverpool  bouse 

Mastermak.  of  Holford  &  Co.  by  letter  of  the  12th  of  April,  announcing  the 
diflBculty  they  had  in  effecting  it,  and  the  little  probability  there 
was  of  their  being  able  to  effect  any  more  in  London,  though  they 
would  try  to  do  so,  and  recommending  the  Liverpool  house  to  effect 
what  they  could  there. 

On  the  12th  of  April  it  was  known  in  Liverpool,  and  on  the  ISth 
in  London,  that  the  Bnuhhaw  had  been  spoken  with  off  Cape 
Clear  on  the  coast  of  Ireland,  and  within  a  few  days'  sail  from 
[  *167  ]  Liverpool ;  and  on  the  13th  of  April  *the  London  house  of  Holford 
&  Co.  effected  further  insurance  to  the  amount  of  12,300/.,  at  ten 
guineas  per  cent.,  making  in  the  whole  effected  in  London  26,450/. 
On  the  13th  of  April  the  Liverpool  house  of  Holford  Jc  Co. 
effected  insurances  on  the  cotton  in  Liverpool,  to  the  amount  of 
10,000/.,  at  five  guineas  per  cent.  The  whole  amount  of  insurance, 
therefore,  upon  the  cotton  in  London  and  Liverpool  amounted  to 
36,450/.,  and  was  distributed  as  follows : 

London  Policies. 
1839  :  £  Guineas. 

12th  April,  London  Indemnity  Marine         -         -  3,000  at  50 

—  Alliance 5,000  „  50 

—  Marine,  London        -         -         -         .  1,000  „  50 

—  Thornton  and  others  -         -         -  4,150  ,,  50 

—  London  Marine        ....  1,000  „  30 
13th  April,  Indemnity  Mutual  Marine         -         -  3,500  „  10 

—  Alliance 6,000  „  10 

—  Thornton  and  others         -         -         -  2,800  „  10 

Liverpool  Policies. 

13th  April,  Jones  and  Hodgson  .        .        -        -     1,500  „    5 

—  Thomas  Morris  and  others         -        -     1,500  „    5 

—  M*Murdo  &  Co.  .         .         -         -     7,000  .,     5 


i;36,450 


The  cotton  was  valued  in  the  policies  at  15/.  10^;.  \>qv  bale,  which, 
upon  1,957  bales,  gives  30,333/.  10^*.,  the  value  of  the  subject-matter 
of  the  insurance  as  stated  in  the  policies.  There  is,  therefore,  an 
excess  in  the  insurance  beyond  the  value  of  the  cotton,  and  the 
interest  of  the  assured  therein,  to  the  amount  of  6,116/.  lOs. 
At   the  time  of  effecting  the  insurances   by  the  London   and 
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Liverpool   house  of  Holford  &  Co.,  .on  the  13fch  of  April,  each         Fisk 
house  was   ignorant   of    the   amount    insured    by   the  other,   or  mabtkrman. 
whether  anything  had  been  insured  beyond  what  was  done   on 
the  12th. 

The  ship  and  cotton  arrived  safe  at  Liverpool,  and  a  return  of       [  168  ] 
premium  was  claimed  from  the  underwriters  on  all  the  policies,  on 
the  ground  of  short  interest,  to  the  amount  of  6,116Z.  10«. 

The  defendants,  who  had  insured  the  cotton  to  the  extent  of 
5,000/.  at  50  guineas  per  cent.,  by  a  policy  effected  in  London,  and 
dated  the  12th  of  April,  and  mentioned  in  the  foregoing  list  as  the 
policy  for  that  amount;  effected  with  the  **  Alliance,'*  were  called 
upon  to  repay  to  the  assured  the  sum  of  440/.  9«.  2d.,  being  the 
estimated  proportion  of  premium  according  to  the  plaintiff's 
calculation,  which  ought  to  be  refunded  by  them,  on  account  of 
ihe  over-insurance,  the  plaintiff  contending  that  the  underwriters 
upon  all  the  policies  should  make  the  return  in  a  general  equal 
proportion,  according  to  the  amount  taken  or  insured  by  each  upon 
the  entire  interest. 

This,  however,  was  resisted  by  the  defendants,  who  contended, 
that  if  there  was  to  be  any  return  at  all,  it  ought  only  to  affect 
those  policies  which  were  made  in  Liverpool  or  in  London  on  or 
after  the  13th  of  April,  and  that  the  underwriters  upon  the  policies 
effected  in  London  on  the  12th  of  April,  before  it  was  known  that 
the  vessel  had  been  spoken  with,  are  not  bound  to  make  any 
return  of  premiums  under  the  circumstances  before  mentioned. 
And  the  question  for  the  opinion  of  the  Court  is,  whether  the 
underwriters  upon  the  above  policies,  or  any  of  them,  are  bound 
to  return  any  part  of  the  premiums ;  and  if  they  or  any  of  them 
are,  in  what  proportion,  and  upon  what  principle,  the  calculation 
is  to  be  made. 

If  any  return  is  to  be  made,  the  amount  is  to  be  calculated  by 
Mr.  William  Richards,  of  the  city  of  London,  average  adjuster, 
according  to  the  principle  laid  down  by  the  Court,  and  judgment 
to  be  entered  for  that  sum.  If  no  return  is  to  be  made,  the 
judgment  is  to  be  entered  for  the  defendants. 

The  interest  of  the  plaintiff  in  the  insurance  and  the  *subject-  [  *169  ] 
matter  of  it,  the  effecting  the  policy  by  his  orders,  the  subscription 
of  the  defendants,  and  the  payment  of  the  premium,  are  admitted. 
And  it  is  agreed,  that  either  party  is  at  liberty  to  refer  to  the  policy 
as  if  it  were  part  of  the  case,  and  either  party  is  to  be  at  liberty  to 
turn  this  case  into  a  special  verdict. 

42—2 
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FisK  Creaawell,  for  the  plaintiff: 

Masterman.       It  is  admitted  that  the  parties  acted  in  perfect  good  faith  in 

effecting  these  policies,  and  there  ought  therefore  to  be  a  reiam  of  the 
premium  to  the  amount  of  the  over- insurance.  This  is  the  ordinary 
case  of  a  policy  bond  fide  effected  for  a  certain  amount,  where  the 
interest  turns  out  to  be  less ;  in  such  cases  it  is  well  understood 
that  there  ought  to  be  a  return,  and  that  must  be  upon  the  whole 
of  the  policies  effected  on  the  ship.  The  defendants  themselves 
insured  on  the  18th  for  the  sum  of  6,000^.  at  10  i>er  cent.,  having 
on  the  12th  insured  for  the  sum  of  5,000/.  at  50  per  cent.  If 
the  vessel  had  been  lost,  and  the  subsequent  insurance  had  been 
effected  before  the  loss  was  known,  these  would  have  been  treated 
as  one  policy. 

(Parke,  B.  :  Suppose  the  ship  had  been  lost,  and  news  of  her 
loss  had  arrived  on  the  afternoon  of  the  12th,  and  before  the 
policies  of  the  13th  were  effected,  would  not  the  defendants  have 
been  bound  to  pay  the  whole  amount  insured  by  them  ?  and  if  so, 
are  they  not  entitled  to  keep  the  premium  as  compensation  for 
their  risk?) 

From   the  time^  that  the  second  policies  were  effected,  they  all 
stood  on  the  same  footing.    In  Marshall  on  Insurance,  p.  649 (i>, 
the  foreign  writers  on  this  subject  are  quoted  ;  and  it  is  said,  '*  All 
the  underwriters  upon  policies  in  which  the  effects  are  insured 
beyond  their  value,  must  bear  any  loss  that  may  happen,  and 
repay  a  part  of  the  premium,  in  proportion  to  their  respective 
[  *170  ]       subscriptions,  without  regard  to  the  priority  of  *their  dates.     If 
by  several  policies,  made  without  fraud,  the  sum  insured  exceed 
the  value  of  the  effects,  these  several  policies  will,  in  effect,  make 
but  one  insurance,  and  will  be  good  to  the  extent  of  the  tme 
interest  of  the  insured ;  and  in  case  of  loss,  all  the  underwriters 
on   the  several   policies   shall   pay  according  to  their  resiiective 
subscriptions,  without  regard  to  the  priority  of  their  dates.    And  it 
follows  from  thence,  that  all  the  underwriters  on  the  several  policies 
would  be  equally  bound  to  make  a  return  of  premium  for  the  sum 
insured   above  the  value  of  the  effects,  in  proportion  to   their 
respective  subscriptions.'*     This   shows  that  the  two  insurances 
made  by  the  defendants  must  be  blended  together  and  considered 
as  one.     The  Court  are  not  at  liberty  to  distinguish  l>etween  the 
two  insurances :  the  return  must  be  made  on  both  policies. 

(t)  3rd  edit.  (4th  edit  ol6). 
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(Parke,  B.  :  Suppose  there  had  been  a  loss,  and  the  news  of  it         Fisk 
had  arrived  between  the  making  of  the  first  and  second  policy,  the  MAi$TjsRHAN. 
underwriters  would  have  been  liable  on  the  first  policy  to  the  entire 
extent  of  the  sum  insured.) 

It  cannot  be  denied  that  there  was  a  period  of  time  when  they 
would  have  been  liable  to  the  whole  amount  insured  on  the 
first  policy. 

(LoBD  Abingeb,  C.  B.  :  The  point  does  not  appear  to  have  arisen 
in  our  Courts,  whether,  where  several  insurances  have  been  effected 
at  different  times,  and  the  insurance  is  greater  than  the  risk 
incurred,  the  return  shall  be  limited  to  the  last  insurance,  or 
whether  the  return  is  to  be  on  all  rateably.) 

In  this  case,  when  the  second  policy  was  effected,  they  all  bore  a 
proportionate  risk. 

Kelly,  for  the  defendants  : 

It  is  not  meant  to  be  disputed  that  the  plaintiff  has  a  right  to  a 
return  of  premium  upon  the  policies  effected  on  the  18th ;  but  it 
is  contended  that  there  ought  to  be  no  return  upon  the  policy 
effected  on  the  12th. 

(Parke,  B.  :  There  can  be  no  return  in  respect  of  the  policies 
effected  on  the  12th.  The  cases  put  in  Marshall  on  Insurance,  are 
i;?here  the  insurance  was  ^effected  before  the  risk  commenced.  [  *171  ] 

Aldebson,  B.  :  There  was  no  over-insurance  until  -the  18th.) 

Per  Curiam  : 

The  judgment  must  be  for  the  plaintiff  to  have  a  return  of  the 
premium  to  the  amount  of  the  over-insurance,  to  which  the  under- 
writers who  subscribed  the  policies  on  the  18th  of  April  are  to 
contribute  rateably,  in  proportion  to  the  sums  insured  by  them 
respectively  on  that  day — the  amount  of  over-insurance  to  be 
ascertained  by  taking  into  account  all  the  policies,  but  no  return  of 
premium  to  be  made  in  respect  of  the  policies  effected  on  the  12th 
of  April. 

Judgment  accm'dingly. 
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1841.       The  ATTORNEY-GENERAL  v.  LORD  CHURCHILL  (1». 

May  1. 
__L  («  Meeson  &  Welsby,  171—194 ;  S.  C.  10  L.  J.  Ex.  314.) 

^j     *^  In  an  information  of  intrusion,  the  Crown  has  not  the  right,  a>$  of  its 

*  prerogative,  to  lay  the  venue  in  any  county,  or  to  issue  the  rrnirc  fariim 

L         -'  jtiratores  into  a  different  county  from  that  in  which  the  venue  is  laid. 

This  was  an  information  of  intrusion  against  the  defendant,  for 
alleged  encroachments  upon  lands  of  the  Crown  in  the  forest  of 
Wychwood,  in  the  county  of  Oxford.  The  venue  was  laid  in  that 
county. 

In  Hilary  Term,  the  Attorney-General  moved  that  the  renire 
facias  juratores  might  issue  into  the  county  of  Hertford,  instead  of 
into  the  county  of  Oxford:  and  on  the  authority  of  The  Attornev- 
General  v.  Parsons  (2),  the  Court  made  an  order  for  that  purpose 
absolute  in  the  first  instance.  On  a  subsequent  day  in  the  same 
Term,  Sir  W.  W.  Follett,  for  the  defendant,  obtained  a  rule  to  show 
cause  why  the  above  order  should  not  be  rescinded,  contending,  on 
a  review  of  the  authorities,  that  the  Crown  had  no  prerogative  to 
have  the  inquisition  in  another  county  from  that  in  which  the 
venue  was  laid.    Against  this  rule 

The  Attoiiiey-General,  the  Solicitor-Generai,  R.   V.  Richard*, 
[  *172  ]  *and  W.  J.  Alexander  showed  cause: 

The  Crown  has  the  right,  by  its  prerogative,  to  lay  the  venue, 
in  an  information  of  intrusion,  in  any  county,  or,  when  it  is  laid  in 
a  particular  county,  to  have  the  inquisition  in  another.  No  doubt, 
as  between  subject  and  subject,  the  action  would  be  in  its  nature 
local ;  but  the  Crown  possesses,  in  this  as  in  many  other  respects 
in  the  course  of  legal  proceedings  to  which  it  is  a  party,  a  privilege 
which  does  not  belong  to  the  subject.  Many  of  such  privileges, 
which  are  clearly  beyond  dispute,  are  far  more  burthensome  upon 
the  subject,  and,  it  might  be  alleged,  more  liable  to  abuse,  than 
this.  Thus,  the  Crown  may  choose  its  Court :  and  although  the 
subject  could  have  brought  a  real  action  only  in  the  Court  of 
Common  Pleas,  the  Crown  may  bring  a  writ  of  right  or  a  quar*- 
impedit  in  the  Court  of    Queen's  Bench  or  Exchequer.     So,  the 

(1)  Cited  by  the  Coubt,  Att,'Gen,  in  such  a  case  to  demand  a»  of  right  a 

to  the  Prificf  of  W(dea  v.  Cnmrnaii  (1866)  ti'ial  at  Bar,  and  could  therefore,  upob 

L.  R.  1  Ex.  381,  386,  35  L.  J.  Ex.  215  ;  waiving  such  right,  obtain  a  change  of 

Di^ron  V.  Farm-  (1886)  17  Q.  B.  D.  venue  under  s.  46  of  the  Crown  Suits 

658,   662,  56  L.   J.  Q.   B.    53    (affd.  Act,  1865  (28  &  29  Vict  c,  104) :  s 

18    Q.     B.     T)iv.    43).       But    rernhfe,  Dirou  y.  Farrer,  uhi  sup. — A.  C. 

the_^«orw^^-(?*>wfra/ would  be  entitled  (2)  46  R.  R.  492  (2  M.  &  W.  23^ 
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subject  can  only  have  a  trial  at  Bar  by  leave  of  the  Court :  the        A.-G. 

Crown  claims  it  de  jure.      The   subject,  at  common   law,  could        lord 

plead  but  one  defence,  whereas  the  Crown  had  always  the  right  to    Chukchill. 

plead  several  matters.     The  subject  cannot  amend  without  leave  of 

the  Court :  the  Crown  may  amend  at  any  stage  of  the  proceedings. 

Again,  in  a  suit  between  subject  and  subject,  if  one  party  demurs, 

the  other  must  join  in  demurrer,  whereas  the  Crown  may  renounce 

the  demurrer  and  join  issue.     The  Crown  possesses  also  privileges 

during  the  progress  of  the  trial  which  are  denied  to  the  subject. 

The  Attonmi'General  has  the  right  to  withdraw  the  record,  after  the 

jury  have  been  sworn  and  the  trial  has  proceeded:  and  is  entitled 

to  the  reply,  as  well  in  criminal  as  in  civil  proceedings — even  in 

cases  of  capital  felony — although  no  evidence  be  adduced  for  the 

defendant.    And  a  review  of  the  authorities  will  show  that  the 

privilege  now  contended  for  is  equally  indisputable. 

It  is  not  necessary,  indeed,  on  the  present  occasion,  to  inquire 
whether  this  privilege  is  exerciseab^e  in  real  actions  :  but  it  exists, 
at  all  events,  in  all  personal  actions  ;  and  an  information  of  intru- 
sion is  a  personal,  and  not  a  real,  *action.     The  law  is  so  stated  in       [  •173  ] 
Manning's  Exchequer  Practice:  it  is  there  said  (i) — **An   infor- 
mation of  intrusion  is  a  proceeding  which,  although  answering  the 
purpose  of  a  real  action,  is  said  to  be  in  the  nature  of  an  action 
of   trespass  qunre  clausuin  /regit  for  the   King,   in  respect  of   a 
trespass   committed    against    his    lands   and   possessions,   as  by 
entering  them  without  title,  holding  over  after  a  Crown  lease  is 
determined,  taking  the  profits,  cutting  down  timber,  and  the  like." 
And  again  (2) — **  The  King  may  lay  his  venue  in  any  county,  without 
regard  to  the  local  situation  of  the  premises."     The  authorities 
cited  are  Lyster  d.  Eaton  v.  Edwards  (3),  and  Rex  v.  Wehh  (4).      In 
Com.  Dig.,  Prerogative,  (D.  85),  it  is  laid  down,  that  "  The  King 
may  lay  his  action  in  what  county  he  pleases,  in  any  personal 
action:"  and  in  another  place,  Debt,  (G.  12),  **If  the  King  sues 
a  personal  action,  he  may  lay  it  in  what  county  he  pleases,  by  his 
prerogative."     And  having  laid   it   in   a  particular  county,  the 
Crown  has  equally  the  right  to  change  it  into  another.     For  this 
the  case  of  Itex  v.   if'ehh  is  an  express  authority.      That  was  an 
action  for  embezzling  the  King's  goods,  which  was  laid  in  the 
declaration  to  be  in  London :  it  was  moved  for  the  King  that  the 
county  might  be  changed;  and   the  Court  held,  '*  that  the  King 

(1)  Book  3,  chap.  2,  s.  1,  p.  196.  (3)  Savile,  9,  10. 

(2)  Ihid.  8.  2,  p.  197.  (4)  1  Vent.  17;  1  Sid.  412. 
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A.-G.  might  choose  his  county,  and  might  waive  that  which  he  seemed  to 
LoBD  have  elected  before,  as  he  may  waive  his  demurrer  and  join  issue, 
Chdbchill.  ^nj  contrar  In  the  report  in  Siderfin,  the  Court  is  stated  to  have 
said  that  ''  The  King  has  the  prerogative  to  try  his  personal 
actions  where  he  pleases;"  and  it  will  be  argued  for  the  defendant 
that  the  ''personal  actions"  there  mentioned  mean  transitory 
actions:  if  however  the  right  were  so  limited,  the  point  could 
never  have  arisen,  because  the  subject  has  equally  the  right,  in 
transitory  actions,  to  lay  the  venue  where  he  pleases.  The  decision 
[  ♦]74  ]  must  necessarily  apply  to  something  *  which  the  subject  had  not, 
but  which  the  Crown  had,  authority  to  do.  Personal  actions  are 
opposed  to  real  actions — local  to  transitory  actions.  Many  entries 
are  to  be  found  among  the  records  of  this  Court,  showing  that 
wherever  the  Attorney-General  has  applied  for  leave  to  issoe  a 
venire  into  a  different  county  from  that  in  which  the  venue  was 
laid,  it  has  been  always  stated  on  the  record  that  it  appertains  of 
right  to  the  Crown  to  try  the  cause  where  it  pleases  in  personal 
actions.  Thus,  in  the  Order  Book  of  this  Court,  Easter  Term 
53  Geo.  III.,  is  the  following  entry  :  **  Rex  v.  Penny,  nci.  fa.  under 
an  extent,  venue  Suffolk,  changed  to  Middlesex :"  and  the  form  of 
the  order  is  as  follows:  *'His  Majesty's  Attorney-General  prays 
may  be  inquired  of  by  the  Court,  and  the  said  John  Penny  doth  the 
like.  Issue  is  joined,  and  his  Majesty's  Attorney-General  being 
present  here  in  Court  in  his  proper  person,  states  to  the  Court  here 
that  it  is  the  prerogative  of  his  said  Majesty,  that  all  inquisitions 
in  personal  suits  instituted  in  this  Court  for  and  on  behalf  of  his 
said  Majesty,  be  taken  in  any  county  within  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  England,  and  prays 
that  an  inquisition  in  the  premises  may  be  taken  in  the  county  of 
Middlesex,  which  is  ordered  by  the  Court  accordingly."  In  Hex  v. 
Tyers,  Trin.  Term,  4  Geo.  III.,  (also  scL  fa,  under  an  extent),  there 
is  a  similar  entry  of  change  of  venue  from  Suffolk  to  Middlesex, 
with  the  like  suggestion  by  the  Attorney-General.  Other  like 
instances  occur  in  Rex  v.  Leicester  and  Rex  v,  Grimwood^  Mich. 
Term,  25  Geo.  III.,  Rex  v.  Oyhy  Mich.  Term,  48  Geo.  III.,  and 
Rex  V.  Stake,  Mich.  Term,  55  Geo.  III. :  which  are  changes  of 
venue  from  the  counties  of  Essex  and  Lancaster  to  Middlesex. 
Great  authority  is  due  to  these  recorded  precedents :  it  is  laid 
down  in  Plowden,  821,  (the  case  of  Mines),  that  the  precedents  and 
records  of  the  Exchequer  are  to  be  taken  as  the  most  subBtanUal 
proofs  of  the  law  of  the  land.     The  same  right  has  been  admitted 
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also  in  penal  actions,  in  *which  the  Crown  may  lay  the  venue  or         A.-a. 

try  the  action  in  what  county  it  thinks  fit :  see  4  Inst.  172 ;  1  Saund.        lord 

312  b,  n.(2).      There  are  instances  also  in  which  the  right  has 

been  adjudged  to  belong  to  the  Crown  even  in  criminal  proceedings. 

Thus,  in  an  information  against  the  inhabitants  of  Wilts  for  not 

repairing  a  bridge,  the  Court  held  that   '*the  Atiomey-General 

might  take  a  vniire  facias  to  any  adjacent  county,  and  that   it 

might  be  de  corpore  of  the  whole,  or  de  rieineto  of  some  particular 

part   therein   next   adjoining:"   Rex  v.   Inhabitants  of    Wilts  (i). 

An  information  of  that  nature  is  at  least  as  local  in  its  nature  as 

an  information  of  intrusion.     There  are,  however,  authorities  in 

support  of  the  view  that  this  privilege  belongs  to  the  Crown  in  real 

actions,  properly  so  called.     In  Bidwer*s  case  (2)  it  is  laid  down, 

that  **  Writs  of  quare  impedit  and  qnure  incumbravit  shall  be  always 

brought  where  the  church  is,  for  by  the  one  the  plaintiff  shall 

recover  his  presentment,  and  by  the  other  the  Bishop's  clerk  shall 

be  removed,  and  the  plaintiff's  clerk  admitted  ;*'  and  so  it  is  said 

to  have  been  decided  in  4  Edw.  III.,  fol.  9  :  '*  otherwise  it  is  in  the 

King's  case."     In  Bac.  Abr.,  Prerogative  (E.  7),  it  is  stated  to  be 

''a  rule  of  the  common  law,  that  the  King,  by  his  prerogative, 

may  sue  in  what  Court  he  pleases,  and  therefore  may  bring  a  writ 

of  right  or  a  quare  impedit  in  the  Court  of  King's  Bench."      The 

same  position  is  recognised  as  law  in  Com.  Dig.,  Action  (N.  4), 

where  it  is  said  that  a  quare  impedit  shall  always  be  brought  where 

the  church  is,  ''  except  in  the  case  of  the  King."      The  case  of 

Lyster  v.  Edwards  (3)  has  always  been  cited  and  considered  as  an 

authority  to  the  same  extent.     That  was  an  ejectment  for  lands  in 

W^ales ;  and  the  question  before  the  Court  was,  whether  an  officer 

of  this  Court  had  the  privilege  of  bringing  the  action  in  the  county 

of   Salop.     Manwood,  J.,  says,  ***He  cannot  have  privilege  for       [♦176] 

lands  in  Wales,  because  they  are  to  be  tried  in  the  county  where 

the  land  lies,  by  statute  84  Hen.  VIII. :"  to  which  Shuts,  J.,  adds, 

"  If   the  Queen  were  a  party,  sert   try  ici : "  implying   that   the 

Crown  had  a  privilege  not  claimable  by  the  officer  of  the  Court. 

It  is  said  on  the  other  side,  that  '*  ici'*  means  **  here,"  i.e.,  in  this 

Court :  but  the  question  was  not  as  to  the  Court  before  which,  but 

as  to  the  county  in  which,  the  cause  should  be  tried,  and  it  would 

have  been  idle  to  take  occasion  of  saying  that  the  Queen  might  sue 

in  her  own  Court  of  Exchequer.     It  is  clear  that  the  word  ''  ici 

(1)  3Salk.  381.  (3)  Savile,  9,  10. 

(2)  7  Co.  Bep.  53. 
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A.-G.        meant  "  in  England,"  i.^.,  in  an  English,  in  contradistinction  U>  a 

Lo'rd        Welsh,  county.  . 
Churchill. 

(Alderson,  B.  :  Have  you  been  able  to  find  the  clau8e  in  the 

stat.  34  Hen.  VIII.,  which  binds  parties  to   try  their  cases  in 

Wales  ?) 

It  does  not  appear  on  the  statute  book,  and  the  origin  of  the 
practice  seems  to  be  involved  in  obscurity ;  it  is  doubtful  whether 
it  is  referable  to  the  common  law,  or  to  some  Act  of  Parliament 
not  now  extant  (i).  There  is  an  entry  on  the  records  of  this  Court, 
of  Michaelmas  Term,  8  Will.  III.,  which  is  strongly  in  support  of 
the  privilege ;  but  the  record  to  which  it  refers  has  not  been  found. 
The  case  was,  however,  either  a  real  action  or  an  information,  and 
though  the  venue  was  originally  laid  in  the  county  of  Montgomery, 
a  venue  was  awarded  into  Middlesex,  which  must  have  been  on  the 
[  ♦177  ]  application  of  the  Attorney  ^General  (2).  *There  is  therefore,  upon 
the  whole  of  the  authorities,  much  reason  for  contending  that  the 
right  now  claimed  extends  to  all  proceedings  at  the  suit  of  the 
Crown. 

But  assuming  that  it  is  limited  to  personal  actions,  the  informa- 
tion of  intrusion  is  a  personal  action  ;  it  is  no  more  than  an  action 
quare  clausum  f regit  at  the  suit  of  the  Crown.  No  writ  issues  to 
give  the  Crown  possession  of  the  land,  the  Crown  being  consideretl 
in  law  as  never  out  of  possession  ;  the  judgment  consists  in  a  fine 
upon  the  intruder.  In  3  Bl.  Com.  261,  it  is  said — **  An  informa- 
tion  on  behalf  of  the  Crown,  filed  in  the  Exchequer  by  the  Kinj^'s 
Attorney-General,  is  a  method  of  suit  for  recovering  money  or  other 

(1)  See  per  Lord  Ellenborouoh,  Court,  upon  Friday  next  comingr  se'n- 
Ch.  J.,  G(Hnf right  v.  WiUiarM,  2  M.  &  uigbt,  and  praying  that  a  qiecial  jury 
S.  274;  and  Vaugh.  Rep.  217.  may    be    returned     by     the     deputy 

(2)  This  entrj'  is  as  follows:  remembrancer  for  the  trial  of  ths- 
**  Michaelmas,  18  Nov.,  8  Will.  III.*'  cause,  and  hearing  Sir  ThotnuH  Trr*^  r. 
In  the  margin,  there  is  ••Michaelmas  Knighthis  Majesty's  J  ff«n^^//-^F</«»ni/. 
— Montgomery."  The  title  of  the  on  behalf  of  bis  Majesty,  it  is  ordered 
cause  is,  "Between  the  Attorney-  by  the  Court  that  the  under-sheriff  « if 
(Jmerut  of  our  Lord  the  King,  the  county  of  Middlesex  do  attend 
informant,  the  most  noble  Ihury  William  Baron  Powis  with  his  book  <»f 
Duke  of  lieau/orty  and  others,  defen-  freeholders'  names,  who  is  desired  t" 
dants,  about  the  seizure  of  lands  in  take  out  forty-eight  names,  wher»^»f 
the  county  of  Montgomery,  late  the  each  side  are  to  strike  out  twelve,  and 
lands  of  William  Marquis  of  Powis.  the  remaining  twenty-four  are  to  be 
Upon  the  motion  of  Mr,  Brown  ^  of  returned  by  the  sheriff  for  the  trial  i»f 
counsel  with  the  defendants,  inform-  the  said  cause.  lUilhurht  for  th»* 
ing     the    Court    that    the    cause    is  defendants.*' 

appointed  to  be  tried  at  the  Bar  of  this 
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chattels,  or  for  obtaining  satisfaction  in  damages  for  any  personal  a.-g. 
wrong  committed  in  the  lands  or  other  possessions  of  the  Crown.'*  j^o^p 
In  Vin.  Abr.,  Prerogative,  (F.  e.  3,  pi.  2),  the  following  case  is  ^^"urchill. 
cited — **  Information  of  intrusion  was  for  intruding  into  a  certain 
portion  of  tithes  of  the  rectory  of  D.,  in  the  county  of  Lancaster : 
the  defendant  pleaded  Jion  intrusity  whereupon  a  commission  was 
prayed  to  examine  witnesses  who  are  not  able  to  come  to  the  Court: 
but  Manwood  denied  it ;  for  this  information  is  to  prove  a  title  for 
the  Queen,  and  it  is  in  the  nature  of  an  inquisition,  and  is  not  to 
try  the  right;  but  had  it  been  to  try  the  title  of  the  defendant, 
upon  a  bill  whereto  the  defendant  had  answered,  and  that  they  had 
proceeded  to  issue,  then  he  might  either  join  in  commission,  or  have 
commission  alone."  And  again  (pi.  10),  it  is  said — **  Information 
of  intrusion  is  not  real,  but  personal,  and  to  be  resembled  in  all 
points  to  trespass  ;  for  it  supposes  the  King  in  possession,  as  action 
of  trespass  supposes  a  ^subject ;  and  the  land  is  not  demanded  [  *178  j 
or  recoverable,  but  damages  only,  as  in  trespass,  and  the  defendant 
is  to  be  fined  si  conrincatur  de  intrvsione,  as  in  trespass,  if  he 
be  found  guilty  of  entry  ri  et  armis,**  Perrofs  case  (i),  and  Friend 
V.  Duke  of  Richmond  {2)  y  are  authorities  in  support  of  the  same 
doctrine.  Upon  a  conference  of  the  Judges  of  this  Court  on  errors 
assigned  in  an  information  of  intrusion,  in  the  25  Eliz.  (3),  it  was 
said  by  Manwood,  C.  B.,  that  **  the  general  informations  for  intru- 
sion in  certain  lands  and  tenements,  are  as  good  as  trespass  quare 
clausnm /regit,  which  is  used  in  trespass  at  common  law,  which  do 
not  express  any  certain  quantity  of  acres."  In  the  case  of  Mines  (4), 
which  was  an  information  exhibited  by  the  Attorney-General ^  in  the 
10  Eliz.,  against  the  Earl  of  Northumberland,  for  intrusion  into 
a  mine  of  copper  claimed  by  the  Crown,  an  exception  was  taken  to 
the  information,  that  **  it  was  not  shown  in  what  town  or  hamlet 
Newlands  lay,  so  that  if  the  defendant  had  pleaded  not  guilty, 
it  was  uncertain  from  whence  the  visne  should  come.  But  all  the 
Justices  and  Barons  agreed  that  the  information  was  good,  because 
it  is  but  in  effect  for  a  trespass,  for  which  the  Queen  shall  recover 
only  damages  .  .  .  But  if  it  had  been  in  an  action  real,  then 
it  ought  to  have  been  shown  in  what  town  or  place  the  land  was, 
for  otherwise  the  sheriff  would  not  know  where  to  put  the  party  in 
seisin  if  he  recovered."     In  Wahinghani's  case(6),  it  is  also  said — 

(1)  Moore,  375.  (4)  Plowd.  337. 

(2)  Hardr.  460.  (5)  Plowd.  561. 

(3)  Savile,  47,  48. 
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A.-G.        "  It  appears  to  be  the  practice  of  the  Exchequer,  that  where  a  man 

Lord        is  convicted  in  the  Exchequer  of  an  intrusion  into  any  lands  of  the 

Churchill,    c^own,  upon  a  bill  of  intrusion  there  exhibited,  where  the  title 

of  the  Crown  appears  to  be  good,  and  the  title  of  the  party  to  be 

insufficient,  although  such  suit  is  but  a  personal  suit,  and  in  effect 

[  *i79  ]      nothing  more  than  a  trespass,  yet  the  party  shall  *be  removed, 

and  put  out  of  possession,  by  a  writ  framed  in  the  case.'*    And  if, 

in  the  present  case,  the  verdict  should  be  in  favour  of  the  Crown, 

and  the  defendant  continued  to  keep  possession,  there  would  be  no 

difficulty  in  framing  a  writ  to  meet  the  case,  which  would  recite 

the  information,  the  trial  in  the  county  of  Hertford,  the  verdict 

and  judgment  thereon,  and  that  the  defendant  still  trespassed  on 

the  possessions  of  the  Crown  ;  which  writ  would  issue,  as  a  matter 

of  course,  to  the  sheriff  of  the  county  of  Oxford. 

The  case  of  Reg.  v.  Lord  Vaiix  (i)  will  probably  be  cited  for  the 
defendant.  That  was  an  information  of  intrusion,  for  entering 
into  the  rectory  of  Ethelborough,  in  the  county  of  Northampton, 
and  for  taking  sheep,  calves,  &c.,  the  goods  of  the  Queen  issuing 
from  the  tithes  of  the  rectory,  at  Westminster,  in  the  county  of 
Middlesex:  and  the  question  was,  whether  a  sufficient  title  had 
been  made  out  for  the  Crown.  The  Court  there  say,  "  The  bill 
of  intrusion  is  but  in  the  nature  of  a  possessory  action,  as  an  action 
of  trespass,  in  which  case  it  is  sufficient  to  make  title  to  the 
possession  only,  without  relying  upon  the  right.'*  Judgment 
having  been  given  for  the  Crown,  a  writ  of  error  was  afterwards 
brought  (2),  the  error  assigned  being,  that  the  bill  was  exhibited 
for  taking  goods  of  the  Queen  at  Westminster,  in  the  county  of 
Middlesex,  and  also  for  intruding  into  the  rectory  of  Ethelborough, 
in  the  county  of  Northampton :  whereas  the  Queen  ought  to  have 
brought  several  bills,  being  but  several  causes  of  action  arising 
within  several  counties ;  but  it  was  resolved  by  the  Court,  that  the 
bill  of  the  Queen  was  good  enough,  for  if  the  defendant  would 
plead  not  guilty,  two  several  writs  of  venire  facias  should  be  awarded, 
one  into  Middlesex  and  the  other  into  Northampton.  There  is  a 
record  of  a  case  in  7  Eliz.,  Attorney-General  v.  Gerard,  which 
may  appear,  until  carefully  examined,  to  be  an  authority  for  the 
defendant.  That  was  an  information  of  intrusion,  filed  by  the 
[  •180  ]  Attorney-General,  *for  entering  into  lands  in  the  county  of  Durham: 
issue  was  joined  on  a  traverse  of  the  fact,  and  then  follows  this 
entry — **  And  because  it  is  witnessed  here  in  Court,  by  the  relation 
(1)  1  Leon.  37.  (2)  4  Leon.  26. 
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of  the  aforesaid  Attorney-General  of  our  now  Lady  the  Queen,  that        a.-g. 
all  the  free  tenants  within  the  Bishopric  of  Durham  aforesaid  hold        lobd 
of  the  Bishop  in  capite,  either  immediately  or  mediately,  so  that   ^"^^chill. 
the  issue  aforesaid  to  the  county  there  cannot  be  indifferently 
tried ;  therefore  it  is  agreed,  by  the  consent  and  assent  of  the  said 
defendants,  that  it  be  commanded  to  the  sheriff  of  York  that  he 
cause  to  come,**  &c.  &c.     The  words  in  the  original  are,  ^'ideo 
concordatum  est  assensu  et  consensu,"  &c. ;  and  the  entry  amounts 
to  no  more  than  this,  that  the  parties  agreed  upon  the  county 
in   which  the  issue  should   be   tried.     Howe  v.  Brenton(l)  is  no 
authority,  because  there  also  it  appears,  on  inquiry,  that  the  venire 
was  awarded  into  Hertfordshire  by  agreement  between  the  parties* 
Upon  the  whole,  it  is  submitted  that  the  decision  in  the  Attorney- 
General  v.  Parsons  was  fully  warranted  by  the  authorities,  and  that 
the  present  rule  ought  to  be  discharged. 

Sir  W.  W.  FoUett,  Manning,  Serjt.,   WhateUy  and   Robinson, 
in  support  of  the  rule  : 

The  Attorney-General  has  not  the  right,  in  virtue  of  the  Crown's 
prerogative,  to  have  the  venire  facias  issued  into  a  different  county 
from  that  in  which  the  venue  has  been  laid.  The  only  direct 
authority  in  support  of  the  right  so  claimed  is  that  of  the  Attorney- 
General  V.  Parsons ;  but  the  decision  in  that  case  proceeded  entirely 
upon  the  authority  of  the  passage  cited  from  Manning's  Exchequer 
Practice  ;  and  the  case  of  Lysterv.  Edwards,  which  is  there  referred 
to,  does  not  appear  to  have  been  brought  under  the  consideration 
of  the  Court.  But  such  a  prerogative  cannot  possibly  be  established 
by  statements  in  books  of  practice ;  it  ought  to  be  clearly  proved 
by  usage,  or  by  a  current  of  decisions  or  precedents.  Now  there 
♦is  no  authority,  nor  even  any  clear  dictum,  that  the  prerogative  [  'i^i  ] 
eidsts  in  actions  for  injuries  to  real  property:  and  in  all  the  cases 
wherein  it  is  stated  to  exist  in  personal  actions,  it  will  be  found, 
upon  examination,  that  those  dicta  refer  to  transitory  actions,  for 
injury  to  personal  chattels,  or  for  debts.  The  existence  of  such 
a  prerogative  is  in  itself  very  improbable ;  because  in  early  times 
the  jury  were  summoned  de  vicineto,  not  merely  as  judges  of  the 
fact,  but  in  the  character  of  witnesses  also.  No  trace  of  it  is  to  be 
found  in  the  former  treatises  on  the  jurisdiction  and  practice  of 
this  Court — either  in  Lord  Chief  Baron  Gilbert's  Treatise  on 
the  Exchequer,  or  Burton's   Office  of   the  Exchequer :   and  the 

(1)  32  B.  R.  524  (8  B.  &  C.  737 ;  3  Man.  &  By.  133). 
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A.-G.  proposition  laid  down  in  Manning's  Exchequer  Practice  is  founded 
Lord  altogether  on  a  misconception  of  the  case  of  Lyster  v.  Edwards. 
Churchill,  rpj^^  question  in  that  case  was  one  of  privilege,  not  of  prerogative. 
An  usher  of  this  Court  had  brought  an  ejectment  for  lands  in 
Wales,  intending  to  try  it  in  the  next  adjoining  English  county. 
Manwood,  C.B.,  thereupon  says,  that  he  could  not  have  privilege  for 
lands  in  Wales ;  for  the  stat.  34  Hen.  YIII.  requires  the  trial 
to  take  place  in  the  county  where  the  lands  lie.  To  understand 
the  meaning  of  the  case,  it  is  necessary  to  advert  to  the  state 
of  law  previously  to  the  stat.  34  Hen.  YIII.  Before  that  statute, 
actions  relating  to  lands  in  Wales  were  tried  in  the  next  adjoining 
English  county,  probably  because  there  was  then  no  officer  by 
whom  a  jury  could  be  summoned  in  Wales.  The  statute  having 
obviated  this  diflBculty,  it  appears,  from  the  dictum  of  Manwood,  C.B., 
that  the  Judges  then  considered  that  actions  respecting  lands  in 
Wales  must  be  tried  in  Wales ;  then  Shute,  B.,  says,  "  If  the 
Queen  were  a  party,  it  might  be  tried  here  " — i.e.  the  Queen  might 
have  had  the  trial  in  the  Court  of  Exchequer,  and  had  the  jury 
from  an  adjoining  English  county.  It  is  evident  from  a  subsequent 
report  of  the  case  in  the  same  book  (i)  that  such  is  its  meaning. 
[  *182  ]  *A  case  in  the  Year  Book,  13  Edw.  III.,  where  it  was  held  that  a 
pnecipe  qwod  reddat  would  lie  here  for  a  seignory  in  Wales,  shows 
that  at  that  time  the  Courts  at  Westminster  exercised  jurisdiction 
in  Wales.  The  passages  cited  from  Com.  Dig.,  Prerogative,  (D.  85), 
only  show  that  the  Crown  may  sue  in  what  Court  it  pleases,  and 
may,  in  personal  actions,  have  a  venire  into  any  county.  It  is 
said,  that  if  the  words  ''personal  actions"  be  construed  to  mean 
transitory  actions,  there  would  be  no  difference  in  this  respect 
between  the  rights  of  the  subject  and  of  the  Crown  :  but  that  is  not 
so.  Before  the  stat.  6  Bic.  II.  st.  2,  c.  2,  all  actions,  whether 
for  injuries  to  real  property  or  otherwise,  were  transitory:  that 
statute  required  that  they  should  be  brought  in  the  county  in  which 
the  cause  of  action  arose.  The  mode  in  which  that  statute  was 
evaded,  and  the  present  practice  of  changing  the  venue  afterwards 
grew  up,  is  stated  in  Tidd's  Practice,  p.  650.  But  the  statute 
of  Kic.  II.  not  binding  the  Crown,  it  might,  in  transitory  or 
personal  actions,  lay  the  venue  in  any  county,  and  the  defendant 
could  not  remove  it  on  the  ground  that  the  cause  of  action  arose  in 
a  different  county.  That  is  the  whole  extent  of  the  prerogative 
claimed  in  the  case  of  Rex  v.  Webb,  as  reported  in  Siderfin,  and 

(1)  P.  12,  No.  32. 
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referred  to  in  Com.  Dig.  That  case  turned  upon  the  question  a.-g. 
whether  the  Crown  was  bound  by  the  statute  of  Richard  XL,  which  lo^^j, 
established  a  distinction  between  transitory  and  local,  not  between  ^'hurchill. 
personal  and  real,  actions.  The  cases  which  ha\e  been  cited  as 
authorities  that  the  Crown  has  this  privilege  in  penal  actions,  show 
only  that  the  Crown  is  not  bound  by  the  statute  31  Eliz.  c.  5,  s.  2, 
which  made  penal  actions  local,  they  being  in  their  nature  tran- 
sitory :  Attonietj-General  v.  Ilines  (i).  Attorney -General  v.  Browse  (2). 
Neither  is  it  true  that  this  prerogative  exists  as  to  writs  of  quare  impedit 
and  quare  incumbraclt.  In  Fitzherbert's  Natura  Brevium,  32  E,  the 
prerogative  as  to  the  writ  of  quare  impedit  is  *stated  to  be,  that  [  •183  ] 
**  the  King  may  sue  this  writ  in  what  Court  he  will.'*  And  again 
(p.  48) — **  Quare  incumhrarit  ought  to  be  sued  in  the  county  where 
the  church  is,  because  the  wrong  is  done  there ;  and  quare  incum- 
bravit  doth  not  lie  but  where  the  plaintiff  recovereth  by  judgment  of 
Court ;  and  the  King  may  sue  a  quure  incumhravit  in  the  King's  Bench, 
although  the  record  of  the  recovery  be  in  the  Common  Pleas ;  but 
a  common  person  cannot  do  so."  In  the  Year  Book,  21  Edw.  III. 
5,  fol.  5,  pi.  13,  is  a  case  of  quare  impedit  brought  by  the  Crown  for 
disturbing  the  King's  presentment  to  a  prebend  in  the  cathedral 
church  of  Salisbury.  The  venue  was  laid  in  Wiltshire,  where  the 
church  was,  and  it  was  objected  that  it  ought  to  have  been  laid  in 
Hampshire,  where  the  manor  was:  but  it  was  answered  for  the 
Crown,  (not  that  it  had  the  prerogative  of  laying  the  venue  in  any 
county,  but)  **  that  the  action  was  properly  brought  in  Wilts, 
where  the  cathedral  church  of  the  said  prebend  was  ;  and  for  that 
reason  it  was  agreed,  by  all  the  justices,  that  the  writ  was  properly 
brought."  That  case  is  cited,  in  Merrick's  case  (3),  as  an  express 
authority  that  the  venue  in  quare  impedit  ought  to  be  laid  in  the 
county  where  the  church  is.  A  similar  case  is  to  be  found  in  the 
Year  Book,  43  Edw.  III.,  fol.  1,  pi.  4.  The  dictum  of  Lord  Coke  in 
Buluer's  case  (4)  cannot  therefore  be  law.  The  case  in  the 
Y'^ear  Book,  4  Edw.  III.  fol.  9,  is  referred  to  in  Bro.  Abr„  Lieu,  78, 
with  a  **  qiwd  quiere,  car  mirum  :  "  and  no  such  doctrine  is  stated 
in  Fitzherbert's  Natura  Brevium,  Comyns'  Digest,  or  Bacon's 
Abridgment.  The  authority  referred  to  in  support  of  it,  in  the 
Y'ear  Book,  4  Edw.  III.,  was  a  question,  not  w^hether  the  King 
could  lay  the  venue  in  any  county,  but  whether  he  could  issue  the 
writ  into  the  county  in  which  the  defendant  lived.     That  such  was 

(1)  Parker,  182.  (3)  2  Dyer,  194  a. 

(2)  Biiiib.  236.  (4)  7  Co.  Rep.  53. 


672  1841.     EX.     8  MEE.  &  W.  183—185.  [r-e. 

A.-G.        the  case  appears  clearly  from  another  case  of  qtuire  impedit  reported 

LoBD        in  the  Year  Book,  *13  Edw.  III.  (l).     The  case  of  Rex  v.  Inkabitautt 

Chubciiill.   ^j-  jyjjfg  (gj  jg  explained   in  Rex  v.  Inhabitants  of  Xottinqkam  (3), 

which  shows  that  the  ground  on  which  the  venue  was  moved  must 
have  been  that  all  the  inhabitants  of  the  county  of  Wilts  were 
liable  to  the  repair  of  the  bridge.  If  this  prerogative  had  existed 
in  criminal  cases,  it  would  certainly  have  been  claimed  in  the  case 
of  Rex  V,  Burdett  (4). 

(Alderson,  B.  :  In  Rex  v.  Hunt  (5),  the  trial  was  had  in  Lanca- 
shire, on  the  application  of  the  defendant,  against  which  the 
Attorney  and  Solicitor-General  showed  cause.) 

In  the  Order  Book  of  this  Court,  which  has  been  already  referred 
to,  several  instances  occur  of  applications  by  the  Attomey-Oenerai 
to  change  the  venue  in  cases  at  the  suit  of  the  Crown ;  whether 
they  were  informations  of  intrusion  does  not  appear  (6).  The 
entries  quoted  on  the  other  side  are  cases  of  scire  facias  on  extents 
for  Crown  debts,  in  which  it  is  admitted  that  the  Crown  may  have 
[  •iss  ]  the  inquisition  taken  in  any  *county.  In  Ewer  v.  Moil  (7),  a  com- 
mission had  issued  out  of  Chancery,  in  Mich.  7  Jac.  I.,  to  inquire 
what  lands  and  tenements  the  late  prior  of  Bister,  in  the  comity  of 
Oxford,  had  in  Caversfield,  in  the  county  of  Bucks,  and  to  inquire 
if  a  rent  reserved  upon  a  grant  made  to  Banbury  of  the  lands 
of  the  priory  were  in  arrear  or  not :   the  question  was,  whether 

(1)  This  case  was  cited  from  the  **  Upon  the  inotioa  of  Mr.  KtteriH. 
translation  by  Manuingy  Serjt.,  in  the  of  coimsel  for  the  defendant,  shovinir 
Inner  Temple  Library,  the  interval  in  cause  against  an  order  of  this  Conn, 
the  Year  Books  between  the  10  and  made  in  this  Court  4th  June  instant, 
1 7  Edw.  III.  not  being  published.  and  upon  hearing  Mr.  IknM  and  Mr. 

(2)  3  Salk.  381.  Phipps  on  the  same  side,  and    Mr. 

(3)  2  Lev.  112.  Attorney-General  for  her  Majesty,  it  i» 

(4)  22  B.  B.  539  (3  B.  &  Aid.  717 ;  ordered  by  the  Court,  that  the  venue* 
4  B.  &  Aid.  95).  in  the  defendants*  pleas    be    altered, 

(5)  22  B.  R.  485(3  B.  &  Aid.  444).  and  laid    in    I^ndon,  and   that    the 

(6)  The  following  were  particulaily  defendants  are  to  take  notice   of  trial 
referred  to :  this  Teim,  if  by  the  course    f»f  th*> 

'*  4th  June,  1703.     Bty,  v.  Larkir,  Court  thej'  are  obliged  to  do  s<^. 
Ul)on  the    motion   of    Mr.  AUirmey-  **  21st  January,  1707.    Tht  ^Ittttru^y- 
Oinitraly      to     have     the    defendants  Oentral  v.  Wisher.     Mr.  Shfph^ijr»i  i.. 
alter  their  several  pleas,  and  lay  the  move    the   venue   from   Lond^m  ui^' 
several  venues  in  London,  and  upon  Devon.    No  order, 
reading  the  affidavit  of    Mr.   James  »« 1765.     Reg.  v.  Reud.     Upon  thr 
Hodson,  it  is  ordered  by  the  Court,  motion    of    Mr.   Attoniey-fft^tti^rmi  t» 
that  the  venue  be   laid  in    London,  change  the  venue.     No  order.*' 
unless  cause  be  shown  to  the  contrary  (7)  Lane,  83. 
to-morrow. 
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a  jary  of  the  county  of  Oxford  could  inquire  as  to  lands  held  by         A..a. 

the  church  in  Oxfordshire,  in  the  county  of  Bucks :  and  the  Court        lqbd 

held  that  they  could  not.     That  question  need  never  have  arisen,   Churchill. 

if  the  Court  had  power,  by  its  prerogative,  to  inquire  by  a  jury  of 

one  county  respecting  the  title  to  lands  in  another.     The  form 

of  the  venire  facias  itself — "  per  quos  rei  Veritas  melius  sciri  poterit  " 

— is  strong  to  shew  that  it  ought  to  go  into  the  county  where  the 

lands  lie.     Nor  would  it  have  been  necessary,  if  the  prerogative  as 

now  claimed  had  existed,  to  pass  the  statutes   which  authorize 

the  trial  of  persons  charged  with  criminal  offences  in  other  counties 

than  those  in  which  the  offences  were  committed. 

Secondly,  a  writ  of  intrusion  is  not  a  personal  action.  It  is  the 
mode  adopted  by  the  Crown,  in  lieu  of  a  real  action,  to  recover 
possession  of  property  whereof  it  has  been  disseised.  It  is  to  be 
observed,  however,  that  the  term  **  personal  action  "  is  used  with 
great  vagueness  by  different  writers.  The  definition  given  by 
Blackstone (i)  is,  ''such  whereby  a  man  claims  a  debt,  or  personal 
duty,  or  damages  in  lieu  thereof;  and  likewise,  whereby  a  man 
claims  satisfaction  in  damages  for  some  injury  done  to  his  person 
or  property."  That  definition  would  include  an  action  of  trespass 
quare  clmiaum  f regit,  or  nuisance.  In  Com.  Dig.,  Action,  (N.  12), 
the  term  is  repeatedly  used,  in  a  very  indefinite  sense.  In  Bac. 
Abr.,  Actions  Local  and  Transitory,  (A.),  the  action  of  trespass 
qiiare  clausum /regit,  and  the  action  of  waste,  are  described  as  mixed 
actions.  In  the  *description  in  Co.  Litt.  285,  the  meaning  of  the  [  •ise  ] 
term  "personal  action  "  is  equally  indefinite.  The  most  accurate 
definition  is  in  the  Termes  de  la  Ley,  18,  where  personal  actions 
are  said  to  be  **  such  actions  whereby  a  man  claims  debt;,  or  other 
goods  and  chattels,  or  damage  for  them,  or  damages  for  wrong  done 
to  his  person."  The  text  writers  in  general  evidently  use  the  term 
''personal  actions"  in  the  sense  of  transitory  actions,  as  contra- 
distinguished from  actions  local  in  their  nature.  The  division  of 
actions  into  personal,  real,  and  mixed,  is  indeed  of  comparatively 
modern  date:  no  mention  is  made  of  it  in  Cowell's  Interpreter, 
which  was  written  in  the  reign  of  James  I. :  and  although  the  text 
writers  refer  to  Bracton  as  the  authority  for  it,  his  definitions  have 
not  the  least  application  to  those  several  species  of  actions  as  now 
understood.  When  speaking  of  transitory  and  personal  actions,  he 
says  (2)—"  Si  aliqute  vero  sint  actiones  qute  ex  quacunque  causa 

(1)  SComm.  117.  land,    Bi-acton   and   Azo,   Seld.    Soc. 

(2)  Lib.  iii.  cap.  3,  fol.  103;  [Mait-      174.] 

B.R. — VOL.  LVIII.  43 
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A.-o.  dentur  in  hseredes,  vel  contra,  dici  poterimt  transitorise,  eo  quod 
L^in  transeunt  ad  hfleredes  vel  contra."  Again  (i)— "  Omnes  fere 
Chubchill.  perBonales  actiones  sunt  ex  contractu,  sicut  mutui,  commodati, 
depositi,  mandati,  ex  empto  vendito,  locato,  et  conducto.  Personales 
vero  actiones  quae  nascuntur  ex  maleficio,  alise  perseqauntur  pcenam 
tantum,  ut  actio  furti,  ali®  vero  persequuntur  ipsam  remet  poenam, 
sicut  actio  vi  bonorum  raptorum." 

(Alderson,  B.  :  Lord  Coke  says  (2),  that  an  action  personal  is  an 
action  wherein  damages  only  are  recovered. 

Parke,  B.  :  In  Willes,  131,  it  is  said  that  whether  an  action  be 
real  or  personal  depends  on  the  thing  to  be  recovered  by  it,  and  not 
on  the  nature  of  the  defence ;  therefore  replevin  is  a  personal  action.) 

A  release  under  the  Great  Seal  of  all  personal  actions  would  not 
include  the  writ  of  intrusion,  which  is,  in  substance,  a  real  action ; 
it  is  only  by  the  fiction  of  law,  that  the  King  cannot  be  disseised, 
[  *187  ]      that  it  can  be  at  all  assimilated  to  a  personal  ^action.     It  is  said 
that  no  writ  of  habere  facias  possessionem  follows  the  judgment,  but 
it  results  in  a  fine  upon  the  defendant  remaining  in  possession,  and 
that  it  is  therefore  analogous  to  an  action  of  trespass  quare  Jretjit : 
— that,  however,  is  a  local  action.    But  though  there  is  no  writ  of 
Itahere  facias,  the  Crown  may  have  a  writ  of  amoveas  manus,  and  a 
writ  of  injunction,  to  prevent  the  defendant  from  again  intruding: 
see  Plowden,  561 ;    and  the  form  of  the  writ  of  amoveas  mamts, 
which  charges  the  defendant  with  intending  to  disinherit  the  Crown, 
shows  that  the  writ  of  intrusion  is  not  merely  an  action  of  trespa^b, 
in  which  damages  are  to  be  recovered,  and  nothing  else :  IVinkurorth 
V.  Man  (3).     In  Rex  v.  Ridsford  (4),  it  is  said  by  the  Court  that 
''the  suit  (the   writ  of  intrusion)  is  in  the  nature  of  an  ejtcUv 
finncB,  and  the  party  shall  have  execution  by  injunction  each  time, 
or  otherwise  the  judgment  is  that  the  defendant  be  amoved  from 
the  possession: "  and  several  precedents  of  such  writs  of  injunction, 
directed  to  the  sheriff,  are  to  be  found   in  Burton's   Exchequer 
Ofiice,  vol.  2,  p.  290 ;  see  also  the  form  of  the  judgment  in  Coke*$ 
Entries,   872,   from  which   it  is  evident  that  the  land    itself  is 
recovered.    And  at  the  present  day  the  practical  mode  of  proceeding 
upon  writs  of  intrusion  is  stated  by  the  officers  of  the  Court  to  be 
as  follows:  Judgment  is  entered,  stating  the  verdict  against  the 

(1)  Fol.    102;    [Maitland's  Bracton  (3)  Yelv.  114. 
and  Azo,   169.]                                                  (4)  Savile,  35. 

(2)  Co.  Litt.  288  a. 
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defendant :  then  it  states,  that  it  appearing  to  the  Barons  that  the         a.<q. 

verdict  is  against  the  defendant,  they  order  that  thereupon  he  be        lqkd 

convicted,  and  that  he  be  forthwith  removed  from  the  possession    ^hurchill. 

of  the  premises  mentioned  in  the  information.     Then  a  writ  of 

injunction  issues,   directed   to   the  sheriff,   commanding  him  to 

remove  the  defendant  from  the  possession  of  the  premises,  and 

ordering    that    all    persons  claiming  through  him   also  remove 

themselves.     Then  a  writ  of  amoveas  issues,  directed  to  the  sheriff, 

commanding  *him  to  remove  the  defendant  from  the  possession  of       [  *188  ] 

the  premises,  and  to  take  the  defendant,  that  he  be  fined  for  his 

contempt ;  which  writ  is  enforced  by  the  Attorney-General,  directing 

the  person  to  whom  the  sheriff  is  to  deliver  possession.     At  common 

law,  the  Crown,  by  its  prerogative,  might  at  once  put  the  defendant 

in  an  information  of  intrusion  upon  proof  of  his  title,  and  if  he 

pleaded  not  guilty,  he  should  be  immediately  put  out  of  possession ; 

until  the  stat.  21  Jac.  I.  c.  14,  provided,  that  if  the  King  or  those 

claiming  under  him,  or  those  under  whose  title  the  King  claims, 

have  not  been  in  possession  or  received  the  profits  within  twenty 

years,  the  defendant  may  plead  the  general  issue,  and  shall  not  be 

ousted  of  his  possession  till  the  title  be  found  or  adjudged  for  the 

King.     The  practice  in  proceedings  upon  writs  of  intrusion  is  also 

stated  to  the  same  effect,  in  Com.  Dig.,  Prerogative,  (D.  77).     The 

statement  in  Vin.  Abr.,  Prerogative,  (F.  e.  8,  pi.  10),  is  copied  from 

Perrofs  case  (i),  where  it  is  merely  the  argument  of  counsel,  not 

adopted   by  the  Court.     In  the  case  of   The  Attorney-General  v. 

Gerard,  the  venue  was  changed  in  a  writ  of  intrusion,  upon  the 

special  grounds  that  the  freeholders  held  in  capite  of  the  Bishop  of 

Durham,  and  that  a  fair  trial  could  not  be  had  in  that  county. 

Tliat  case  is  referred  to  in  a  MS.  book  of  practice  of  the  Exchequer 

by  Mr.  Jocelyn,  who  was  one  of  the  clerks  of  this  Court  in  1758  ; 

he  says,  "  In  some  special  cases  a  renire  facias  may  be  of  another 

county,  by  consent;   as  where  an   information  of  intrusion  was 

exhibited  against  the  Bishop  of  Durham  for  lands  in  that  county, 

after  issue  joined,  for  that  it  was  suggested  that  all  the  freeholders 

of  that  county  did  hold  immediately  or  mediately  of  the  Bishop,  it 

was  ordered,  by  consent,  that  the  renire  facias  should  be  made  to 

the  sheriffs  of  the  county  of  York,  from  the  body  of  that  county." 

It  is  contended,  therefore,  that  the  prerogative  *now  claimed  applies       ^  *^^*'^  ^ 

only  to  personal  actions  properly  so  called,  and  that  the  writ  of 

intrusion  does  not  fall  within  that  class. 

(1)  Moore,  375. 

48—2 
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A.-G.  The  Attorney-General,  in  reply : 

LoKD  The  argument   against  the  probability  of  the  existence  of  a 

prerogative  of  this  kind,  founded  upon  the  ancient  practice  of 
summoning  jurors  de  rivineto  in  the  character  of  witnesses,  would 
equally  apply  against  the  allowance  of  the  same  right  in  transitory 
actions,  which  has  never  been  questioned.  Then  it  is  said,  that 
the  prerogative  cannot  be  established  without  instances  being  shown 
of  its  exercise  from  time  to  time.  But  it  is  not  to  be  expected  that 
an  express  adjudication  should  be  found  with  reference  to  all  the 
kinds  of  action  to  which  the  claim  applies;  it  is  sufficient  that 
particular  cases  are  adduced  in  which  the  right  has  been  acknow- 
ledged, and  the  general  doctrine  laid  down ;  as  in  the  Year  Book, 
4  Edw.  III.,  and  the  cases  of  Rex  v.  Webb  and  Lyster  v.  EdicanU. 
The  case  of  Reg.  v.  May  (i),  which  occurred  in  the  24  Elizabeth, 
shows  that  the  term  *'  transitory  actions  "  was  well  known  in  Uioee 
times,  and  that  a  writ  of  intrusion  was  not  one.  It  was  an 
information  of  intrusion  into  lands  in  Sussex,  against  two 
defendants,  one  of  whom  pleaded  title  to  lands  in  another  vill, 
absque  hoc  that  he  was  guilty  as  to  the  lands  specified  in  the 
information.  Manwood,  J.,  lays  it  down  that  this  is  not  a  good 
matter  in  bar,  '*  for  the  plea  is  not  of  the  same  thing  contained  in 
the  information,  but  of  lands  in  another  vill :  no  more  than  in 
trespass  for  a  horse,  the  defendant  could  justify  the  taking  of  a  cov« 
absque  hoc  that  -he  is  guilty  of  a  horse."  Shutb,  J.,  concurs,  but 
adds,  ''mes  auterment  est  de  transitory  actions."  The  term 
**  personal  actions  "  is  properly  used  in  contradistinction  to  real 
actions,  and  does  not  exclude  local  actions. 

(Pabke,  B.  :  It  is  difficult  to  see  what  real  actions  there  are,  in 
[  •luo  ]       the  case  *of  the  Crown,  except  quare  impedit.) 

The  Crown  may  maintain  an  ejectment :  Doe  d.  Hayne  et  Re^fis  v. 
Redfern  (2) ;  which,  being  a  mixed  action,  sufficiently  satisfies  the 
distinction.  A  correct  definition  of  the  several  kinds  of  aeiiosis 
is  given  by  Mr.  Tidd  (3) :  **  Actions  are  commonly  divided  into 
criminal,  or  such  as  concern  pleas  of  the  Crown;  and  civil. 
or  such  as  concern  common  pleas:  and  these  latter  are  again 
divided  into  real,  personal,  and  mixed  actions.  In  a  real  action, 
the  proceedings  are  in  remy  for  the  lecovery  of  real  property  ;   in  ^ 

(1)  Savile,  ,S4.  (3)  Tidd^s  l*i-act.  1. 

(2)  11  E.  K.  329  (12  East,  96). 
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personal  action,  they  are  in  personam^  for  the  recovery  of  specific         A.-G. 

chattels,  or  of  some  pecuniary  satisfaction  or  recompense ;  and  in  a        lobd 

mixed  action,  they  are  in  rem  et  personaniy  for  the  recovery  of  real    Churchill. 

property,   and  damages  for  withholding  it."     According  to  this 

definition,  a  writ  of  intrusion  is  a  personal  action,  being  not  for  the 

recovery  of  the  possession,  which  in  contemplation   of  law  the 

Crown  has  never  lost,  but  for  the  recovery  of  damages  only ;  and 

although  the  title  to  the  land  may  come  in  question,  so  may  it  also 

in  trespass  or  replevin.     The  writs  of  injunction  and  of  anioveas 

manus  are  for  the  purpose,  not  of  putting  the  Crown  into  possession, 

but  of  removing  the  defendant  as  a  trespasser.     As  to  the  writ  of 

quare  inipedit,  it  is  expressly  stated  in  Mallory's  Quare  Impedit, 

p.  160,  that  the  Crown  may  bring  it  in  what  county  it  pleases. 

The  case  of  Reg.  v.  Barker,  which  has  been  cited  from  the  Order 

Book,  was  a  case  of  scire  facias ;  and  if  the  authority  be  of  any 

value,  it  would  go  to  the  extent  that  the  prerogative  does  not  exist 

even  in  scire  facias.     That  of  Reg.  v.  Read  was  a  proceeding  upon 

a  claim  to  goods  seized  in  the  port  of  London. 

Cur.  adv.  imlt. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Pakke,  B.  : 

In  thiscase,  of  a  writ  of  intrusion  against  *Lord  Churchill  for  lands  [  •i^i  ] 
in  Oxfordshire,  the  Attorney-General  obtained,  in  January  last,  an 
order,  upon  his  simple  suggestion,  without  aflSdavit,  to  have  the 
venire  awarded  into  Hertfordshire,  on  the  authority  of  The  Attorney- 
General  V.  Parsons.  On  the  22nd  of  January,  Sir  Wm.  FoUett 
moved  to  discharge  this  order,  and  a  rule  nisi  having  been  obtained, 
the  Attorney  and  Solicitor-General  showed  cause,  and  the  case  was 
argued,  in  the  absence  of  the  Lord  Chief  Baron,  very  elaborately, 
and  with  great  ability  on  both  sides.  The  case,  however,  notwith- 
standing the  great  learning  and  research  which  was  brought  to 
bear  upon  it,  really  lies  in  a  very  narrow  compass.  A  subject 
would  have  no  right  to  pursue  such  a  course,  but  the  Crown  has, 
most  undoubtedly,  many  prerogatives  in  the  conduct  of  suits,  and 
the  question  is,  whether  this  be  one.  This  question  must  be 
determined,  as  such  always  are,  by  authority, — viz.,  by  precedent, 
and  the  decisions  and  dicta  of  Judges  and  text  writers.  As  to 
precedent,  there  is  none  in  the  case  of  a  writ  of  intrusion,  except 
that  of  I7te  Attorney-General  v.   Parsons,  which,  we  know,  was 
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A.-G.  decided  ex  parte,  and  under  a  mistake  occaBioned  by  an  inapplicaM<^ 
liORD  quotation  of  a  case  in  Savile,  in  my  brother  Manning's  Treatise  on 
CiiuBcuiLL.  Exchequer  Practice ;  and  many  other  precedents  which  were  cited, 
for  the  recovery  of  debts  due  to  the  Crown,  on  inquisitions  under 
extents  and  outlawries,  do  not  apply.  As  to  the  dicta  and  decisions, 
first  of  Judges,  and  secondly  of  text  writers ;  the  former  are  to  be 
found  in  the  case  of  Rex  v.  Wehh  only,  and  the  latter  appeared  to 
be  all  derived  from  that  case.  Com.  Dig.,  Prerogative,  (I).  85), — 
*'  The  King  may  lay  his  action  in  what  county  he  pleases,  in  any 
personal  action;"  and  the  same  author,  title  ''Debt,*'  (6.  12), 
refers  to  Rex  v.  Wehh,  reported  in  1  Vent.  17,  and  1  Sid.  412,  in 
which  case  the  Court  held,  in  an  action  for  embezzling  the  King's 
goods,  that  the  King  might  choose  his  county ;  and  in  the  report 
[  *192  ]  in  Siderfin,  it  is  said,  "  The  King  has  his  prerogative  *to  try  his 
personal  actions  where  he  pleases."  In  truth,  this  latter  expression 
is  the  foundation  of  all  that  has  been  said  on  the  subject ;  and 
admitting  that  it  is  law,  the  only  point  is,  in  what  sense  the  word 
''  personal "  is  there  used.  It  is  capable  of  two  different  senses. 
Actions  may  be  personal,  as  contradistinguished  from  real  and 
mixed ;  the  first  being  actions  against  the  person  only,  for  damages, 
the  second  for  recovery  of  real  estate,  and  the  third  for  both.  In 
this  sense  of  the  word  ''  personal,"  there  appears  to  be  no  qaestion, 
but  that  an  information  of  intrusion  is  a  personal  action,  for  its 
object  is  the  recovery  of  damages,  not  the  recovery  of  the  estate, 
for  the  Crown  has  never  in  contemplation  of  law  lost  it.  Bat  the 
word  **  personal  "  may  mean  such  actions  as  are  for  the  recovery  of 
debts  or  damages  to  the  person  or  personal  effects ;  and  in  this  sense 
of  the  word,  a  writ  of  intrusion  is  not  a  personal  action.  It  ^res 
some  colour  to  this  construction  of  the  word,  that  the  dictum  of  the 
Court  in  the  case,  both  as  it  is  reported  in  Siderfin  and  Ventris,  is 
in  reference  to  an  action  of  this  nature, — an  information  in  the 
nature  of  trover. 

But  it  is  said  that  this  construction  of  the  word  "  personal  * 
would  give  the  Crown  no  prerogative  at  all,  because  every  subject 
has  the  same  right.  This,  however,  is  not  correct ;  for  there  are 
statutes  to  oblige  the  subject  to  lay  the  venue  where  the  canae  of 
action  arose,  in  transitory  actions ;  and  a  long  established  practice 
founded  thereon,  to  change  the  venue.  There  is  a  very  old  statute. 
referred  to  by  Mr.  Tidd  as  contained  in  the  laws  of  Henry  I.  (which 
is  not  found  in  the  edition  of  statutes  published  by  the  Com- 
missioners of  Public  Records,  but  has  since  been  published  in  a 
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separate  work).  This  provides  that  every  one  is  to  be  judged  by  A.-G. 
his  peers,  and  of  the  same  "county:"  "  Unusquisque  per  pares  lord 
8U0S  judicandus  est,  et  ejusdem  provincite ;  peregrina  vero  judicia  ^**^*chill. 
modis  omnibus  submovemus."  This  may  possibly  apply  to  trials 
in  criminal  cases,  and  to  judgments  of  tribunals  abroad.  But  the 
6  Ric.  II.  was  passed  to  confine  actions  of  debt,  *account,  and  other  [  'ifts  ] 
snch  actions,  to  their  proper  counties.  This  enactment,  from  the 
nature  of  its  provisions,  was  evaded ;  and  to  remedy  the  evil,  the 
statute  4  Hen.  V.  c.  18,  was  passed,  which  directs  attornies  to  be 
sworn  not  to  sue  in  a  foreign  county.  After  that  statute,  a  practice 
appears  to  have  prevailed,  to  plead  the  impropriety  of  the  venue  in 
abatement  of  the  writ,  even  before  the  plaintiff  had  declared ;  and 
afterwards  the  defendant  was  allowed  to  traverse  the  venue,  and 
try  the  traverse  by  the  country.  (Blackstone,  J.,  in  Sander  v. 
Heard  (i)  J)  The  practice  of  changing  the  venue  on  motion  was 
introduced  upon  the  equity  of  the  statutes  of  Bic.  II.  and  Hen.  Y. ; 
and  this  practice.  Lord  Holt  says  (2),  began  in  the  reign  of 
James  I.  But  neither  these  statutes,  nor  the  practice  of  the 
Courts,  bound  the  Crown;  and  consequently,  with  respect  to  all 
personal  actions,  in  the  sense  of  transitory  actions,  the  Crown 
had  a  privilege  which  the  subject  had  not,  and  it  seems  highly 
probable  that  this  was  all  that  the  Court  intended  in  the  case 
of  Rex  V.  Webb ;  for,  as  it  is  reported  in  Siderfin,  it  was  a 
motion  by  the  defendant  to  change  the  venue  from  Middlesex 
to  London,  because,  if  there  was  any  conversion,  it  was  in 
London  ;  but  the  Court  refused  it,  and  said  the  King  had  a  prero- 
gative to  try  his  personal  actions  any  where:  according  to  the 
report  in  Ventris,  the  motion  was  made  by  the  Crown.  But  with 
this  uncertainty  attending  the  principal  case,  on  which  the  autho- 
rities in  the  text  writers  wholly  depend,  and  in  the  absence  of  any 
precedent  whatever,  in  an  information  of  intrusion,  or  other  action 
usually  termed  local  (for  the  precedents  in  cases  of  recovering  debts 
due  to  the  Grown,  upon  inquisitions  in  outlawry  and  extent,  as  has 
been  before  said,  do  not  apply),  we  think  that  the  Crown  officers 
have  failed  to  establish  the  right  to  the  prerogative  claimed. 

It  may  be  added,  that  in  the  only  precedent  of  an  award  *of       [  *1®*  ] 
i-enire  to  a  different  county,  in  an  information  of  intrusion,  which 
was  cited  from  the  record  in  7  Eliz.,  the  suggestion  by  the  Attorney^ 
General  is  on   the   special   ground,  that  the  issue  could  not  be 
indifferently  tried   in   the  county  where   the  lands  lay,  namely, 

(1)  2  W.  Bl.  1032.  (2)  Knight  v.  Farnahy,  2  Salk.  670. 
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R.R. 


A.-G. 

r. 

Lord 

Churchill. 


Durham ;  which  affords  a  strong  ground  for  believing  that  he  had 

no  right  to  such  a  venire,  as  a  matter  of  course,  by  virtue  of  the 

prerogative. 

The  rule  in  this  case  must  therefore  be  made  absolute.     But  the 

Attorney-General  may,  if  he  think  fit,  as  was  done  in  the  case  last 

cited,  apply  to  the  Court  for  a  writ  into  a  different  county,  on  a 

similar  suggestion. 

Rule  absolute  (i). 


1841. 
ApHl  28. 

E^reh  of 
Plea*. 

(209] 


CARPENTER  v.  BULLER(2). 

(8  Meeson  &  Welsby,  209—214 ;  S.  C.  10  L.  J.  Ex.  393,) 

Where  a  distinct  statement  of  a  particular  fact  is  made  in  the  recital  of  a 
bond  or  other  instrument  under  seal,  and  a  contract  is  made  with  referaioe 
to  that  recital,  it  is  not,  as  between  the  parties  to  the  instrument,  and  in  an 
action  upon  it,  competent  to  the  party  bound  to  deny  the  recital ;  and  a 
recital  in  an  instrument  not  under  seal  may  be  such  as  to  be  conclusire  to 
the  same  extent. 

But  a  party  to  an  instrument  is  not  estopped,  in  an  action  by  another 
paity,  not  founded  on  the  deed,  and  wholly  collateral  to  it,  to  dispute  the 
facts  BO  admitted;  but  evidence  of  the  circumstances  under  which  the 
admission  was  made,  is  receivable  to  show  that  it  was  inconsidermtelT 
made,  and  is  not  entitled  to  weight  as  a  proof  of  the  fact  it  is  n^ed  to 
establish. 

This  action  was  brought  for  a  trespass  alleged  to  have  been 
committed  in  a  close  of  the  plaintiff's,  situate  at  the  upper  side 
of  Cholwell  Down,  in  the  parish  of  Mary  Tavy,  in  the  county 
of  Devon. 

Pleas:  first,  not  guilty;  secondly,  that  the  close  in  which,  «&c., 
was  not  the  close  of  the  plaintiff ;  thirdly,  that  the  close  was  the 
close,  soil,  and  freehold  of  the  defendant. 

At  the  trial  before  Coleridge,  J.,  at  the  last  Summer  Assizes  for 
the  county  of  Devon,  it  appeared  that  the  action  was  brought  to 
try  the  right  to  a  piece  of  land  situated  on  Higher  Cholwell  Down, 
between  two  places  called  Higher  Kingsett  and  Lower  Kingsett, 
the  defendant  being  entitled  to  the  former  and  the  plaintiff  to  the 
latter.  The  defendant  was  the  owner  of  a  mine  called  the  Wlieal 
Betsey  Mine,  close  to  which  the  land  in  dispute  was  situated  ;  and 
he  claimed  to  be  entitled  to  the  close  in  question  as  lord  of  the 

(1)  The     AtUyrney-Oeiieral     subse-  special  grounds :  which  rule,  in  Trinity 

quently  moved   for   and   obtained  a  Term,  was  made  absolute, 
rule  to  show  cause  why  the  venire  (2)  Approved  in  Ex  parte  Morgan^  Be 

should  not  issue  into  the  county  of  Simpaoj}  (1876)  2  Ch.   D.  72,  89,  45 

Ilertford,  upon  affidavits  setting  forth  L.  J.  Bk.  36.— A.  C. 
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manor  of  Mary  Tavy.     The  plaintiff  proved  a  strong  prima  facie    Carpenter 

case  by  a  series  of  acts  of  ownership,  during  a  period  of  more  than      buller. 

sixty  years :  and  the  defendant,  amongst  other  evidence,  put  in  a 

deed,  dated  the  9th  of  June,  1887,  made  between  the  defendant  and 

the  plaintiff  and  one  William  Fanshawe,  by  which  it  was  recited, 

that  ''  Whereas  the  said  John  Buller  is  seised  to  him  and  his  heirs, 

for  an  indefeasible  estate  of  inheritance  in  fee  simple  in  possession, 

of  (amongst  others)  certain  pieces  or  parcels  of  freehold  land, 

situated  in  the  parish  of  Mary  Tavy,  in  the  said  county  of  Devon, 

more  particularly  described  in  the  map  or  plan  drawn  on  the  back 

of  the  last  skin  of  these  presents,  and  therein  distinguished  by  the 

colour  yellow,  upon  the  southernmost  of  which  said  pieces  of  land  a 

certain  mine  or  adventure,  called  Wheal  Friendship,  hath  for  many 

years  been  wrought,  and  upon  the  northernmost  of  which  said  pieces 

of  land  a  certain  other  mine  or  adventure,  called  Wheal  Betsey, 

hath  also  for  many  years  been  *wrought,  subject,  as  to  part  thereof,       [  *^^^  ] 

to  the  mineral  rights  of  the  said  William  Fanshawe,  hereinafter 

mentioned."    The  deed  related  to  an  adit,  which  it  was  proposed 

to  construct,  and  which  was  therein  described  as  ''an  adit  from 

Wheal  Friendship,  in  continuation  of  the  present  Wheal  Friendship 

adit,  through  the  lands  of  the  said  John  Buller  and  John  Carpenter, 

to  Wheal  Betsey."     The  course  of  the  adit  was  then  described  to 

be  "  through  the  lands  set  forth  in  the  map  on  the  last  skin  of 

these  presents:  *'  and  there  were  covenants  for  the  use  and  repair 

of  the  adit  by  the  owners  of  such  lands,  but  not  confined  thereto. 

It  was  admitted  that  the  land  in  dispute  was  coloured  yellow  on 

the  plan.     The  adit,  as  its  course  was  described  in  the  deed,  did 

not,  however,  go  through  that  part  of  Choi  well  Down.     It  was 

contended  by  the  plaintiff's  counsel,  in   reply,  that  the  recital, 

though  admissible  in  evidence,  was  not  conclusive,  and  he  proposed 

to  show  that  the  admission  was  made  under  a  misapprehension. 

For  the  defendant  it  was  contended,  that  the  plaintiff  was  estopped, 

by  his  admission  in  the  recital  contained  in  the  deed,  from  denying 

the  defendant's  title  to  the  locm  in  quo,  and  therefore  that  such 

evidence  was  inadmissible.     The  learned  Judge  was  of  opinion  that 

the  recital  was  not  conclusive,  and  admitted  the  evidence  ;  and  left 

the  whole  case  to  the  jury,  who  found  a  verdict  for  the  plaintiff 

with  Is.  damages. 

Bompas,  Serjt.,  in  Michaelmas  Term  last,  obtained  a  rule 
calling  on  the  plaintiff  to  show  cause  why  the  verdict  should  not 
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carpentbb    be  set  aside,  and  a  new  trial  had ;  first,  on  the  ground  that  the 

Hi:m!kr.      recital  was  conclusive  against  the  plaintiff,  and  therefore  that  the 

evidence  was  improperly  received ;  and  secondly,  that  the  verdict 

was  against  the  evidence.      In   the   vacation   sittings    after  last 

Hilary  Term,  cause  was  shown  against  the  above  rule  by 

Sir  W.  W.  FoUett  and  Rotre,  for  the  plaintiff : 

[  ♦211  ]  They  *were  first  heard  on  the  ground  of  the  verdict  being  against 

the  evidence,  but  the  Court  refused  to  set  aside  the  verdict,  saying 
there  was  evidence  on  both  sides,  and  that  it  was  a  question  for  the 
jury.  Then  as  to  the  deed  of  the  9th  of  June,  1837.  The  recital 
did  not  operate  as  an  estoppel  against  the  plaintiff,  and  therefore 
evidence  was  admissible  to  explain  the  admission  it  contained. 
Although  it  may  have  been  strong  evidence  against  the  plaintiff, 
it  was  not  conclusive ;  it  was  still  open  to  him  to  show  that  it  was 
incorrect,  and  made  under  a  misapprehension  of  the  fact.  The 
object  of  the  deed  was  collateral,  and  the  effect  of  the  evidence  was 
not  to  alter  or  contradict  the  recital,  but  only  to  show  that  it  was 
made  under  a  mistake.  The  deed  was  not  intended  to  apply  to  the 
loctts  in  quo,  or  in  any  way  to  affect  the  title  to  the  land.  The  adit, 
to  which  alone  the  deed  relates,  does  not  even  run  through  it.  No 
doubt  it  was  evidence  against  the  plaintiff,  but  it  was  not  con- 
clusive, and  the  learned  Judge  was  right  in  admitting  the  evidence 
tendered  to  explain  it. 

Bompas,  Serjt.,  CrowdeVy  and  Bere,  contra  :. 

The  recital  operated  as  a  complete  estoppel,  and  the  evidence 
ought  not  to  have  been  received.  Where  the  words  of  a  deed  are 
clear  and  intelligible,  evidence  is  not  receivable  to  show  that  the 
party  using  them  did  not  mean  what  they  express,  since  that  would 
amount  to  a  denial  of  the  deed.  The  evidence  in  effect  contradicts 
the  deed,  and  is  introduced  for  the  purpose  of  depriving  it  of  effect. 

(Parke,  B.  :  We  entertain  a  strong  impression  that  the  recital 

did  not  operate  as  an  estoppel  in  this  action ;  but  we  will  look  at 

the  cases  before  we  deliver  our  judgment.) 

Cwn  rtrfr.  nilt. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

[  •212]  During  the  sittings  after  the  last  Term,  the  *Court  disposed  of 

the  principal  question  in  this  case,  by  refusing  to  make  the  rule 
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absolate  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  Carpenter 
evidence.  The  only  question  reserved  for  consideration  was,  whether  bulleh. 
my  brother  Coleridge  was  right  in  holding,  that  the  recital,  in  an 
indenture  of  iHh  June,  1887,  between  the  plaintiff  and  defendant, 
that  the  loais  in  quo  was  then  the  property  of  the  defendant,  estopped 
the  plaintiff  from  saying  in  this  action  that  it  was  not.  We  are  all 
of  opinion,  that  the  plaintiff  was  not  estopped  by  that  recital  in  the 
present  suit,  and  that  such  recital  was  merely  evidence. 

It  might  be  sufficient  for  the  present  purpose,  to  say  that  the 
circumstance  of  the  estoppel  not  having  been  pleaded  as  such, 
leaves  the  matter  at  large  before  the  jury,  according  to  the  authority 
of  Vooght  V.  Wifich  (i),  Bowman  v.  Rostrmi  (2),  and  other  cases. 

But  independently  of  that  consideration,  we  think  the  admission 
is  not  conclusive  in  the  present  case. 

If  a  distinct  statement  of  a  particular  fact  is  made  in  the  recital 
of  a  bond,  or  other  instrument  under  seal,  and  a  contract  is  made 
with  reference  to  that  recital,  it  is  unquestionably  true,  that,  as 
l>etween  the  parties  to  that  instrument,  and  in  an  action  upon  it, 
it  is  not  competent  for  the  party  bound  to  deny  the  recital,  not- 
withstanding what  Lord  Coke  says  on  the  matter  of  recital  in 
Coke  Littleton,  852  b ;  and  a  recital  in  instruments  not  under  seal 
may  be  such  as  to  be  conclusive  to  the  same  extent.  A  strong 
instance  as  to  a  recital  in  a  deed,  is  found  in  the  case  of  Ijiinson  v. 
Tremere  (3),  where,  in  a  bond  to  secure  the  payment  of  rent  under 
a  lease  stated,  it  was  recited  that  the  lease  was  at  a  rent  of  170/., 
and  the  defendant  was  estopped  from  pleading  that  it  was  140/. 
only,  and  that  such  amount  had  been  paid.  So,  where  other  par- 
ticular facts  are  mentioned  '''in  a  condition  to  a  bond,  as  that  the  [*2i3] 
obligor  and  his  wife  should  appear,  the  obligor  cannot  plead  that 
he  appeared  himself,  and  deny  that  he  is  married,  in  an  action  on 
the  bond  :  1  Roll.  Abr.  878,  c.  25.  All  the  instances  given  in 
Com.  Dig.,  Estoppel,  (A.  2),  under  the  head  of  '*  Estoppel  by  matter 
of  writing,"  (except  one  which  relates  to  a  release),  are  cases  of 
estoppel  in  actions  on  the  instrument  in  which  the  admissions  are 
contained.  By  his  contract  in  the  instrument  itself,  a  party  is 
assuredly  bound,  and  must  fulfil  it.  But  there  is  no  authority  to 
show  that  a  party  to  the  instrument  would  be  estopped,  in  an  action 
by  the  other  party,  not  founded  on  the  deed,  and  wholly  collateral 

(1)  21  B.  R.  446  (2  B.  &  Aid.  662).  (3)  40  B.  B.  426  (1  Ad.  &  El.  792; 

(2)  2  Ad.  &  El.  295 ;  4  Nev.  &  M.      3  Nev.  &  M.  603). 
552. 
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Cakpcnter  to  it,  to  dispute  the  facts  so  admitted,  though  the  recitals  would 
BuLLER.  certainly  be  evidence  ;  for  instance,  in  another  suit,  though  between 
the  same  parties,  where  a  question  should  arise  whether  the  plaintiff 
held  at  a  rent  of  170^  in  the  one  case,  or  was  married  in  the  other 
case,  it  could  not  be  held  that  the  recitals  in  the  bond  were  con- 
clusive evidence  of  these  facts.  Still  less  would  matter  alleged  in 
the  instrument,  wholly  immaterial  to  the  contract  therein  con- 
tained ;  as  for  instance,  suppose  an  indenture  or  bond  to  contain 
an  unnecessary  description  of  one  of  the  parties  as  assignee  of  a 
bankrupt,  overseer  of  the  poor,  or  as  filling  any  other  character,  it 
could  not  be  contended  that  such  statement  would  be  conclusive  on 
the  other  party,  in  any  other  proceeding  between  them. 

The  statement  in  the  deed  in  question,  the  agreement  of  1837, 
we  are  strongly  inclined  to  think  is  of  the  latter  description,  so  far 
as  relates  to  the  land  in  question.  The  ownership  of  Mr.  BuUer 
in  that  land,  amongst  others,  is  recited  by  comparing  the  deed 
with  the  plan ;  but  the  adit  does  not  go  through  that  particular 
land,  and  the  language  of  the  deed  does  not  expressly  confine  the 
right  to  use  the  adit  for  the  purposes  of  the  lands  so  described 
only,  or  the  obligation  to  repair  it,  through  those  lands ;  and  the 
[  *2U  ]  adit,  *in  the  deed  itself,  is  described  as  going  to  the  Wheal  Betsey 
only.  But  whether  the  recital  as  to  the  lands  in  question  in  this 
action  be  immaterial  or  not,  for  the  reasons  above  given,  we  think 
that  the  statement  in  the  deed  and  plans,  though  under  seal,  and 
evidence  of  ownership,  is  not  conclusive  in  this  case  ;  and  we  have 
no  doubt,  that  if  it  be  not  conclusive,  the  evidence  of  the  circum- 
stances under  which  such  admission  was  made,  was  admissible, 
upon  the  ground  already  stated  by  the  Court  in  the  course  of  the 
argument.  That  evidence  in  no  way  contradicts  the  deed  :  it  does 
not  show  that  such  admission  was  not  made,  nor  does  it  propose 
to  alter  it ;  but  tends  to  prove  that  the  admission  therein  contained 
was  inconsiderately  made,  and  is  not  entitled  to  weight  as  a  proof 
of  the  truth  of  the  fact  which  it  is  used  to  establish. 
The  rule  therefore  must  be  discharged. 

Rule  discharged. 
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HUGHES  V.   PAKKER  i84k 

(8  Meeson  &  Welsby.  244—248  ;  S.  C.  10  L.  J.  Ex.  297.)  ^7^29. 

Doclaratiun  in  assumpsit  stated,  that  the  plaintiff  bargained  to  buy  of       J^h,  of 
the  defendant,  and  the  defendant  agreed  to  sell  to  him,  a  dwelling-house  ^^* 

and  the  fixtures  therein,  for  the  residue  of  a  term  of  years  then  and  still  L  2i4  J 
unexpired  therein,  to  commence  from  a  cei*tain  day,  to  wit,  the  Ist  of 
January,  1840,  for  the  sum  of  60/. :  and  that  thereupon  the  defendant 
promised  to  execute  a  proper  conveyance,  to  make  out  an  abstract  of  title, 
and  deliver  possession  from  the  1st  of  January,  1840,  &c.  At  the  trial,  the 
following  paper,  signed  by  the  defendant,  was  read  in  evidence:  '*!  agree  to 
sell  the  house  and  fixtures.  No.  163,  Piccadilly*  to  commence  from  the  Ist 
of  Januar}'  next,  for  60/. : "  Held,  that  this  document  imported  the  sale  of 
an  interest  in  fee  simple,  and  did  not  sustain  the  contract  as  alleged  in  the 
declaration. 

Assumpsit.  The  declaration  stated,  that  heretofore,  to  wit,  on 
tV:e.,  the  plaintiff  bargained  with  the  defendant  to  buy  of  him,  and 
the  defendant  agreed  to  sell  to  the  plaintiff,  a  certain  dwelling-house 
and  the  fixtures  therein,  to  wit,  for  the  residue  of  a  certain  term  of 
years  then  and  still  unexpired  therein,  to  commence  on  and  from  a 
certain  day,  to  wit,  the  1st  day  of  January,  1840,  for  the  sum  of  602. : 
and  thereupon,  in  consideration,  &c.,  the  defendant  promised  the 
plaintiff  to  make  and  execute  to  him  a  proper  conveyance,  to  make 
out  an  abstract  of  title,  and  to  deliver  to  him  possession  of  the  said 
dwelling-house  and  fixtures,  and  the  said  residue  of  the  said  term, 
from  the  said  1st  day  of  January,  1840.  Breach,  that  the  defen- 
dant did  not  furnish  an  abstract  of  title,  execute  a  conveyance,  or 
deliver  possession  of  the  said  dwelling-house,  &c.,  but  sold  and 
disposed  thereof  to  another  person. 

Pleas,  first,  non  assumpsit ;  secondly,  that  the  plaintiff  did  not 
bargain  to  buy,  nor  the  defendant  to  sell,  the  said  dwelling-house 
and  fixtures,  modo  et  forma :  upon  which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middlesex  sittings 
after  last  Hilary  Term,  it  appeared  that  the  plaintiff  agreed  with 
the  defendant  to  take  of  him  two  ^floors  of  a  house  in  Piccadilly,  [  *245  j 
held  by  the  defendant  as  tenant  of  a  Mr.  Hibbert;  and  the  following 
paper,  signed  by  the  defendant  only,  and  delivered  by  him  to  the 
plaintiff,  was  read  in  evidence :  ''I  agree  to  sell  the  house  and 
fixtures.  No.  163,  Piccadilly,  to  commence  from  the  Ist  of  January 
next,  for  60/.  J.  Parker."  By  another  memorandum,  similar  in 
terms,  but  signed  by  the  plaintiff,  the  latter  agreed  to  **  take  "  the 
premises  of  the  defendant.  It  was  objected  for  the  defendant,  that 
the  plaintiff  ought  to  be  nonsuited,  on  two  grounds :  first,  that  the 
written  memorandum  was  not  sufiScient  to  satisfy  the  Statute  of 
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Hughes      Frauds  ;  secondly,  that  the  contract  as  laid  in  the  declaration 
Parkek.      not  proved,  the  memorandum  purporting  to  sell  a  fee-simple  ;  and 
the  Lord  Chief  Baron  thereupon  directed  a  nonsuit,  reserving 
leave  to  the  plaintiff  to  enter  a  verdict  for  20/.,  or  such  other  sum 
as  the  Court  should  think  proper. 

Piatt  having  obtained  a  rule  nisi  accordingly, 

Kelly  (with  whom  was  Brum  well)  now  showed  cause : 

In  the  first  place,  there  is  a  material  variance  between  the 
contract  alleged  in  the  declaration,  and  that  which  was  proved  by 
the  production  of  the  written  memorandum.  The  declaration 
alleges  a  contract  for  the  sale  and  purchase  of  a  house  and  fixtures 
for  the  residue  of  a  term  of  years :  but  no  such  terms  are  to  be 
found  in  the  memorandum  of  agreement,  which  is  general  in  its 
language,  and  imports  that  the  interest  to  be  sold  was  a  fee-simple. 
But  supposing  that  the  agreement  is  not  to  be  taken  as  disposing 
of  a  fee-simple,  then  it  is  uncertain,  and  does  not  specify  the  interest 
intended  to  be  conveyed  at  all ;  it  omits,  therefore,  a  material  part 
of  the  contract,  and  so  fails  to  comply  with  the  requisitions  of 
the  Statute  of  Frauds.  Nor  is  it  competent  to  the  parties  to  supply 
by  parol  evidence  the  nature  of  the  interest  intended  to  be  con- 
[*2i6]  veyed  ;  to  do  so  would  be  "^an  evasion  of  the  statute.  It  has  been 
held  that  the  price  of  goods  sold  is  a  material  part  of  the  bargain. 
and  ought  to  be  stated  in  the  memorandum,  to  satisfy  the  Statute 
of  Frauds :  Elmore  v.  Kingscote  (i).  (He  was  then  stopped  by 
the  Court.) 

Piatt  and  Montngue  Smith,  contra  : 

The  Statute  of  Frauds  does  not  require  the  agreement  itself,  but 
only  "  some  note  or  memorandum  thereof,"  to  be  in  writing  and 
signed  by  the  party  chargeable. 

(Alderson,  B.  :  That  is  to  say,  some  document  whereby  the 
contract  may  be  remembered;  but  the  question  now  is,  what  is 
the  contract  *?) 

It  is  a  contract  for  the  sale  of  such  interest  as  the  defendant  had 
in  the  premises,  which,  from  the  terms  of  the  agreement  itself, 
is  evidently  a  leasehold  interest  only. 

(Parke,  B.  :  How  does  that  appear?    If  I  contract  to  sell  a  field 

(1)  29  R.  R.  341  (5  B.  &  C.  583;  8  Dowl.  &  By.  343). 
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called  Greenacre,  to  commence  on  a  certain  day,  those  words  may  Hughes 
well  be  construed  to  mean  that  possession  is  to  be  given  on  that  paukek. 
day,  and  the  terms  may  apply  as  well  to  a  freehold  as  to  a  leasehold 
property.  We  may,  indeed,  suppose  it  most  probable,  from  the 
circumstances  of  the  case,  and  the  price  stipulated  for,  that  the 
interest  intended  to  be  sold  was  leasehold :  but  it  might  be,  on 
the  other  hand,  that  the  seller  had  made  a  foolish  bargain,  and 
conveyed  a  freehold  interest  for  that  inadequate  price.) 

But  secondly,  the  agreement  is  sufficient  to  satisfy  the  requisites 
of  the  statute.  It  purports  to  be  a  sale  of  such  interest  as  the 
defendant  had  in  the  premises ;  and  he  is  precluded  thereby  from 
saying  that  he  had  no  interest.  Or  if  it  be  uncertain,  the  plaintiff 
had  a  right,  under  the  circumstances,  to  supply  the  defect  by  parol 
evidence.  He  does  not  seek  thereby  to  enlarge  or  vary  the  contract, 
but  only  to  render  certain  that  which,  upon  the  face  of  the  written 
instrument  itself,  is  left  uncertain.  For  this  purpose  parol 
*evidence  was  admissible  :  Ogilvie  v,  Foljambe  (l),  Kennedy  v.  [  •247  ] 
Lee  (2),  Bateman  v.  Phillips  (3),  Smith  v.  Doe  d.  Jersey  (4),  Doe  d. 
Templcman  v.  Martin  (o). 

Lord  Abinoer,  C.  B.  : 

I  think  this  case  admits  of  no  doubt.  The  declaration  states  a 
specific  contract  for  the  sale  of  the  dwelling-house  and  fixtures,  for 
the  residue  of  a  term  of  years,  to  commence  from  a  given  day. 
To  satisfy  this  allegation,  a  contract  is  produced  in  evidence,  which 
on  the  face  of  it  shows  that  it  was  a  sale  of  a  fee-simple,  or,  at 
the  least,  leaves  it  uncertain  what  was  the  interest  intended  to 
be  conveyed ;  and  in  the  absence  of  any  explanation,  it  must  be 
taken  to  import  a  sale  of  the  fee-simple  :  which  is  a  variance  from 
the  declaration.  Upon  this  part  of  the  case,  no  question  arises  on 
the  Statute  of  Frauds  :  the  fact  of  the  proof  being  at  variance  with 
the  declaration  is  a  sufficient  foundation  for  our  judgment.  It  is 
said  that  a  party  may  contract  to  sell  such  interest  as  he  may 
have  in  particular  premises,  and  that  the  other  party  may  agree, 
in  general  terms,  to  buy  all  his  right  and  title  to  it,  and  that 
this  contract  may  be  read  in  that  way.  But  that  was  clearly  not  the 
intention  of  these  parties :  this  is  manifestly  a  contract  for  the 
sale  of  some  particular  interest :  if  the  nature  of  the  interest  be 

(1)  17  R.  B.  13  (3  Mer.  53).  (4)  22  R.  R.  19  (2  Brod.  &  B.  650). 

(2)  17  R.  R.  110  (3  Mer.  441).        (5)  4  B.  &  Ad.  771  ;  1  Nev.  &  M. 

(3)  38  R.  R.  554  (15  East,  272).      512. 
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HnoHEs  uncertain,  it  should  be  so  stated  in  the  declaration.  The  objection 
Parkkb.  ^6^6  arises,  not  from  any  uncertainty  in  the  interest  itself,  but 
from  the  uncertain  terms  in  which  the  interest,  certain  in  itself, 
is  described  in  the  contract.  Upon  this  ground,  therefore,  without 
entering  into  the  question  raised  upon  the  Statute  of  Frauds,  I  am 
of  opinion  that  there  is  a  variance  in  this  case,  and  that  the  rule 
for  setting  aside  the  nonsuit  must  be  discharged. 

Parkb,  B.  : 

[  *2^8  ]  I  am  also  of  opinion  that  this  rule  ought  *to  be  discharged. 

The  plaintiff  is  in  this  dilemma :  either  this  memorandum  imports 
upon  the  face  of  it  an  agreement  for  the  sale  of  the  fee-simple 
(as  I  strongly  incline  to  think  it  does),  in  which  case  the  action 
cannot  be  maintained  ;  or  the  contract  stated  on  the  face  of  it  varies 
from  that  set  forth  in  the  declaration,  which  alleges  certain  con- 
ditions to  have  been  annexed  to  the  contract,  such  as  we  cannot 
import  into  the  written  instrument.  I  quite  agree  that  a  party 
may  show  by  parol  evidence  what  was  the  house  or  otlier  subject- 
matter  intended  to  be  sold;  and  my  judgment  does  not  proceed 
upon  any  difficulty  in  that  respect,  but  upon  other  considerations. 
The  price  bargained  for  in  this  case,  and  the  situation  of  the 
premises,  may  no  doubt  create  a  strong  suspicion  that  it  was  not 
the  conveyance  of  a  fee-simple  that  was  intended ;  but  we  cannot 
take  judicial  notice  that  a  man  would  not  be  likely  to  sell  the 
fee-simple  of  a  house  in  Piccadilly  for  60Z. :  he  might  possibly  be 
a  foolish  person,  or  one  who,  indulging  from  fancy  a  predilection 
for  the  particular  individual,  might  be  willing  to  dispose  of  it  to 
him  even  for  that  inadequate  price.  Although,  therefore,  there 
may  be  reason  to  suspect  that  the  bargain  was  for  a  shorter  term, 
we  have  no  means  of  knowing  with  any  certainty  what  that  term 
was;  and  the  condition  as  to  its  commencing  from  the  1st  of 
January,  1840,  is  equally  applicable  to  almost  any  interest  which 
the  defendant  might  have  in  the  premises. 

Alderson,  B.  : 

This  is,  in  truth,  on  the  face  of  it,  an  agreement  for  the  sale  of 
the  fee-simple :  but  whether  that  be  so  or  not,  there  is  a  great 
difference  between  the  sale  of  an  entire  interest,  although  uncertain, 
and  the  uncertain  sale  of  a  certain  interest. 

EoLFE,  B.,  concurred.  ».  .     i.    , 


VOL.  Lviii.J  1841.    EX.    8  MEE.  &  W.  249.  689 

CHAPMAN  V.  BOWLBY.  isii. 

Mav  1. 
(8  Meeson  &  Welsby,  249—252 ;  S.  C.  10  L.  J.  Ex.  299 ;  1  Dowl.  N.  S.  83,)  _iL 

A  testatum  fi.  fa.  indorsed  to  levy  2,584^.,  issued  on  the  14tli  of  January,  j>i^ 

1841,  under  which,  on  the  20th  of  January,  the  sheriil  seized  the  r  9iq  1 
defendant's  goods.  While  the  officer  continued  in  possession,  the 
defendant  entered  into  an  agreement  with  the  plaintiff,  that  on  payment  to 
him  of  the  sum  of  500/.,  the  officer  should  withdraw,  and  that  the 
judgment  should  stand  as  a  security  for  the  payment  of  the  residue  of  the 
debt  in  monthly  sums  of  200/.  each ;  on  default  in  payment  of  any  of  such 
monthly  instalments,  the  plaintiff  to  be  at  liberty  immediately-  to  re-enter 
into  possession.  The  officer  withdrew  from  possession  accordingly,  and  no 
return  was  made  to  the  writ :  but  default  being  made  in  payment  of  the 
instalments,  a  second  writ  of  testatum  fi,  fa.  issued  on  the  14th  of  April, 
indorsed  to  levy  2,701/.,  the  amount  then  due  to  the  plaintiff,  under  which 
the  sheriff  re-entered  and  took  possession  of  the  goods :  Held,  that  there 
was  an  actual  levy  under  the  first  writ  to  the  extent  of  500/.  and  therefore 
that  the  second  writ  was  irregular,  since  it  ought  not  to  have  issued  until 
the  first  had  been  returned,  and  ought  to  have  recited  the  first  writ,  and  the 
amount  levied  under  it. 

In  this  case  a  writ  of  testatum  fieri  facias,  indorsed  to  levy  on 
the  goods  of  the  defendant  the  sum  of  2,584/.  7s.  Id.,  issued  out 
of  this  Court  on  the  14th  of  January,  1841,  directed  to  the  sheriff 
of  the  county  of  Durham,  under  which,  on  the  20th  of  January, 
the  sheriff's  officer  seized  the  household  goods  and  furniture  in 
the  defendant's  house.  While  the  officer  continued  in  possession,  ^ 
the  defendant  entered  into  an  agreement  with  the  plaintiff,  that  on 
payment  to  the  plaintiff  of  the  sum  of  5002.,  the  officer  should 
withdraw,  that  the  judgment  should  stand  as  a  security  for  the 
payment  of  the  remainder  of  the  debt  in  sums  of  200/.  per  month, 
and  that  on  default  being  made  in  payment  of  any  of  these 
monthly  instalments,  the  plaintiff  should  be  at  liberty  immediately 
to  re-enter  into  possession.  The  sheriff  withdrew  from  possession 
accordingly,  and  no  return  was  made  to  the  writ ;  but  default 
having  been  made  in  payment  of  the  monthly  instalments,  a 
second  writ  of  testatum  fieri  facias  was  issued  on  the  14th  of  April, 
indorsed  to  levy  2,701/.  5s.,  the  amount  then  due  to  the  plaintiff, 
and  delivered  to  the  sheriff,  under  which  he  re-entered,  and  took 
possession  of  the  defendant's  effects,  and  received  from  him,  under 
protest,  his  poundage  upon  the  first  writ.  A  rule  having  been  obtained 
on  the  part  of  the  defendant,  calling  upon  the  plaintiff  to  show 
cause  why  the  latter  writ  should  not  be  set  aside  for  irregularity, 

KnowUs  now  showed  cause : 
The  second  writ  was  not,  under  the  circumstances,  irregular,  by 
reason  of  its  having  been  issued  before  the  first  had  been  returned. 
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Chapman  Where  ^nothing  has  been  realised  under  the  first  writ,  a  second 
BowLBY  ^'"^^  "^^'•y  ^ssue  before  the  return  of  the  first.  The  cases  of  MilUr  v. 
I  ♦250]  Parn€ll{i),  and  Lawes  v.  Codrington(2),  undoubtedly  decided,  that 
where  a  seizure  has  been  made  under  a  Ji.  fa.,  that  writ,  although 
it  be  abandoned,  must  be  returned  before  a  ca.  sa.  can  issue ;  but 
those  decisions  appear  to  be  at  variance  with  the  cases  of  Edmond  t. 
Ross  (3),  and  Dicas  v.  Waime  (4),  in  which  it  was  held  that  a  ca.  sa. 
might  issue  before  the  return  of  a  Ji.fa.,  where  the  latter  writ  had 
become  ineffectual  by  reason  of  a  distress  for  rent  or  taxes. 

(Parks,  B.  :  If  there  was  any  levy  under  the  compulsion  of  the 
first  writ,  it  ought  to  have  been  returned,  and  the  second  writ 
ought  to  recite  that  levy,  and  then  it  appears  by  the  writ  itself 
why  it  was  issued  for  a  less  sum.  The  question  therefore  is, 
whether  there  was  any  levy:  and  the  test  of  that  will  be,  to 
consider  whether  the  sheriff  was  entitled  to  poundage,  i 

The  sheriff  was  not  entitled  to  poundage,  because  the  money  was 
not  paid  to  him,  under  the  execution,  but  to  the  creditor.  But, 
further,  the  defendant  is  precluded  from  saying  that  the  second 
writ  is  irregular,  because  he  has  entered  into  a  binding  agreement 
to  allow  the  plaintiff  to  retake  possession.  It  is  like  the  case  of 
an  agreement  by  a  defendant,  that  a  warrant  of  attorney  given  by 
him  shall  be  revived  without  a  scire  facias. 

(Parke,  B.,  referred  to  Knight  v.  Coleby  (5).) 

F.  Robinson,  contra  : 

The  rule  is,  that  whenever  the  first  writ  has  been  carried  into 
effect,  a  second  writ  shall  not  issue  without  reciting  the  first. 
How  can  it  be  said  that  the  first  writ  was  not  carried  into  effect 
here?  By  compulsion  of  the  process  the  defendant  has  paid  a 
sum  of  5002.,  in  consequence  of  which  the  sheriff  has  gone  out  of 
[  •251  ]  ♦possession,  and  the  execution  has  been  withdrawn.  The  money 
was  not  the  less  paid  under  the  writ,  because  it  was  not  paid 
through  the  hands  of  the  sheriff.  In  Edmond  v.  Ross,  and  Dicas  v. 
Warne,  there  was  no  valid  seizure,  and  therefore  no  pressure  on 
the  defendant  by  means  of  the  execution.  Here  it  is  not  pretended 
that  the  sheriff  did  not  make  a  valid  seizure ;   and   it  is  quite 

(1)  6  Taunt.  370.  (4)  10  Bing.  341 ;  3  Moore  &  Scott, 

(2)  1  DowL  P.  C.  30.  814. 

(3)  9  Price,  o.  (5)  6  M.  ±  W.  274. 
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immaterial  whether  any  thing  is  actually  realised  by  the  seizure     chapman 
beyond  the  expenses  :  Hodgkinson  v.  Whalley  (i).  Bowlby. 

Lord  Abinoer,  C.  B.  : 

This  is  a  case  in  which  the  sheriff  had  possession  of  the  goods 
under  a  valid  writ ;  and  it  has  been  decided,  that  where  that  is  so, 
and  there  is  afterwards  a  compromise  between  the  parties,  upon 
which  the  sheriff  withdraws,  he  is  nevertheless  entitled  to  his  pound- 
age :  Alclnn  v.  Wells  {2),  The  second  writ  was  therefore  irregular, 
the  first  not  having  been  returned.  The  cases  cited  by  Mr.  Knowles 
are  distinguishable.     The  rule  must  therefore  be  absolute. 

Parke,  B.  : 

I  am  also  of  opinion  that  the  second  writ  was  irregular,  because 
the  first  had  not  been  returned,  the  sum  of  500Z.  having  been  levied 
by  virtue  of  the  first  writ.  It  is  true  there  was  an  agreement 
between  the  parties,  that  the  plaintiff  should  re-enter  on  default 
being  made  in  payment  of  the  instalments ;  but  there  is  nothing  in 
that  agreement  which  precludes  the  defendant  from  objecting  to 
the  irregularity  of  the  future  process.  The  law  on  this  subject  is 
clear.  If  a  writ  of  fieri  facias  issues,  under  which  any  thing  is 
levied,  that  writ  must  be  returned,  and  any  subsequent  process 
must  issue  for  the  wtiole  sum  due,  minus  the  amount  that  has  been 
so  recovered,  and  must  recite  the  first  writ.  In  Miller  v.  Parnell, 
the  Court  held,  that  a  plaintiff  who  has  issued  and  executed  a,fi.fa,, 
cannot  abandon  it  and  sue  out  a  ca.  sa.,  ^before  he  has  returned  it.  [  *252  ] 
It  has  been  suggested  that  that  decision  is  overruled  by  Dica^  v. 
Wame ;  but  that  case  is  distinguishable,  because  there  there  was 
in  fact  no  execution,  the  goods  being  already  under  a  distress  for 
taxes.  Here  the  sheriff  entered  upon  the  possession  of  the  goods, 
and  by  the  compulsion  of  the  levy,  the  defendant  has  been 
compelled  to  pay  the  sum  of  500^.,  part  of  the  debt.  According  to 
the  case  of  Alchin  v.  Welhy  the  sheriff  became  thereby  entitled  to 
poundage,  and  so  also  it  constituted  a  levy.  That  being  so,  the 
first  writ  ought  to  have  been  returned,  and  the  second  ought  to 
have  recited  the  first,  stating  the  amount  recovered  under  it,  and 
should  have  been  indorsed  to  levy  the  whole  debt,  minus  that 
amount. 

Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Rule  absolute. 

(1)  2  Cr.  &  J.  86.  (2)  2  R.  R.  641  (5  T.  B.  470). 
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aIhi22.  SHELTON  and    Others   v.  BRAITHWAITE. 

„~7".  (S    Meeson    &    Welsbv,   252—257;    S.    C.    11    L.  J.   Ex.   54;     1    Dowl. 

X/  '  N.  8.  .54.) 

[  252  ]  A  bill  of  exchange,  drawn  by  the  defendant,  was  indorsed  by  him  to  the 

plaiutiffrt,  8.  &  C*o.,  who  carried  on  biisine^H  in  partnership  at  Smethvick. 
four  iniles  from  Birmingham ;  by  them  to  the  Birmingham  and  Midland 
Counties*  Bank,  and  by  them  to  W.  It  became  due  on  the  17th  of  Aii«i:a<. 
and  was  dishonoured.  On  the  18th  W.  returned  it  to  the  Bank  at 
Birmingham,  who  received  it  on  the  19th.  The  plaintiff  S.  had  preriou^^li 
given  directions  at  the  Bank,  that  all  communications  for  his  firm  should  bp 
made  to  him  at  Tremadoc,  in  Carnarvonshire  (in  which  neighbourhood  hf 
was  engaged  in  mining  concerns).  The  Bank  accordingly,  on  the  20th  of 
August,  sent  notice  of  dishonour  by  post  to  S.  at  Tremadoc,  which  he 
received  there  on  the  2l8t:  and  by  the  post  of  the  22nd  he  sent  notice  to 
the  defendant:  Held,  that  the  notice  to  S.,  and  therefore  that  to  the 
defendant,  was  duly  given. 

A  declaration  by  indorsee  against  drawer  of  a  bill  of  exchange,  accepted 
^  payable  at  the  Bloomsbury  branch  of  the  London  and  Westminster  Bank, 
stated  that  the  bill  was  presented  '*  at  the  said  Bloomsbury  branch  of  the 
Tendon  and  Westminster  Bank  on  the  day  when  it  became  due."  The 
defendant  having  sued  out  a  writ  of  error,  on  the  ground  that  the 
declaration  did  not  sufficiently  state  a  presentment  to  the  acjeptnr.  the 
(^ourt  gave  the  plaintiffs  leave  to  issue  execution  notwithstanding  the  writ 
of  error. 

The  defendant  having  thereupon  abandoned  the  writ  of  error,  the 
Court  refused  aftoi  wards  to  give  the  plaintiffs  the  costs  of  the  abore 
application. 

Assumpsit  by  indorsees  against  drawer  of  a  bill  of  exchange  for 
156/.  18«.  9rf.,  dated  the  14th  of  May,  1840,  drawn  by  the  defendant 
upon  and  accepted  by  A.  Braithwaite,  payable,  three  months  after 
date,  at  the  Bloomsbury  branch  of  the  London  and  Westminster 
[  *2'»3  ]  Bank.  The  *declaration  alleged  that  the  acceptor  did  not  pay  the 
said  bill,  although  the  same  was  duly  presented  at  the  said  Blooms- 
bury  branch  of  the  London  and  Westminster  Bank,  on  the  day 
when  it  became  due.  Plea,  that  the  defendant  had  not  received 
due  notice  of  dishonour.  At  the  trial  before  Bolfe,  B.,  at  the 
Middlesex  sittings  in  Hilary  Term,  it  appeared  that  the  bill  was 
indorsed  by  the  defendant  to  the  plaintiffs,  who  carried  on  business 
under  the  title  of  the  '*  Patent  Rivet  Company  "  at  Smethwick, 
about  four  miles  from  Birmingham,  and  by  them  to  the  Birming- 
ham and  Midland  Counties*  Bank,  who  indorsed  it  to  one  Williams. 
It  became  due  on  the  17th  of  August,  1840,  when  it  was  presented 
for  payment,  and  dishonoured.  On  the  18th  it  was  returned  to  the 
Bank,  who  received  it  at  Birmingham  on  the  19th.  The  plaintiff 
Shelton  had  previously  given  directions  at  the  Bank,  that  all 
communications  for  the  Patent  Rivet  Company  should  be  made  to 
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him  at  Tremadoc,  in  Carnarvonshire,  whither  he  had  gone  on      Shblton 
business,  being  engaged  in  a  mining  concern  in  the  neighbourhood.      braith- 
The  Bank  accordingly  sent  notice  of  dishonour  of  the  bill  to  him  at       waite. 
Tremadoc,  by  the  post,  which  reached  him  there  on  the  21st  of 
August :  and  on  the  22nd,  he,  Shelton,  sent  notice  of  dishonour  by 
post  to  the  defendant.    It  Was  objected  for  the  defendant,  that  this 
notice  was  too  late ;  that  the  Bank  ought  to  have  given  notice 
directly  to  the  plaintiffs  at  Smethwick,  instead  of   sending  it   to 
the  plaintiff  Shelton  at  Tremadoc,  in  which  case  the  defendant 
would  have  received   notice  a  day  sooner.     The  learned   Judge 
reserved  the  point,  and  a  verdict  passed  for  the  plaintiffs.     In  the 
same  Term, 

Gurney  moved  pursuant  to  the  leave  reserved,  and  obtained  a 
rule  n'm  to  enter  a  nonsuit  (i) :  against  which 

M.  D.  Hill  and  Coaling  now  showed  cause  :  [  254  ] 

This  notice  was  sufficient  to  charge  the  defendant.  The  plaintiffs 
were  not  guilty  of  any  lachesy  in  requiring  that  notices  should  be 
sent  to  Shelton  at  Tremadoc,  whither  the  course  of  his  mercantile 
engagements  had  called  him.  The  bill  ought  to  follow  the  indorser, 
wherever  he  may  be ;  neither  is  be  in  strictness  bound  to  inform 
the  other  parties  to  the  bill  where  he  is  to  be  found :  BcUdtcm  v. 
Richardson  (2). 

The  Court  then  called  on 

Gurney  and  Ogle,  contra,  who  insisted  that  the  plaintiffs  had 
been  guilty  of  laches  in  causing  the  notice  of  dishonour  to  be  sent 
to  the  plaintiff  at  Tremadoc,  instead  of  its  going  direct  to  Smeth- 
wick,  bis  ordinary  place  of  residence,  and  that  the  defendant  had 
thereby  received  notice  of  the  dishonour  later  than  it  would  have 
reached  him  in  the  latter  case.  The  case  of  Cross  v.  Smith  (3) 
showed  that  the  notice  would  have  been  sufficient  if  sent  to  the 
plaintiffs'  place  of  business  at  Smethwick,  notwithstanding  the 
absence  of  one  of  the  partners.  They  cited  also  Doe  d.  Elliott  v. 
I[nhne{4),  where  a  notice  to  quit  in  the  names  of  several  joint 

(1)  He  move<i  also  on  the  giouiid  (2)  25  R.  R.  383  (1   B.  &  C.  243;  2 

that  the  notice  of  dishonour  was  de-  Dowl.  &  Ry.  2S5). 

fective  in  point  of  form,  but  on  that  (3)  14  R.  R.  529  (1  M.  &  S.  545). 

ground  the  rule  was  refused.    See  56  (4)  2  Man.  &  Ry.  433. 
B.  B.  755  (7  M,  &  W.  436). 
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[r.b. 


Shblton 
Bbaitu- 

WAITE. 


[  *255  ] 


lessors,  partners  in  trade,  but  signed  by  one  of  them  only,  was 
held  valid. 

Lord  Abinger,  G.  B.  : 

I  am  of  opinion  that  there  is  no  ground  for  this  rule.  The 
question  is,  whether  the  plaintiffs  could  have  defended  an  action 
against  themselves  by  the  Bank.  They  could  not  ;  because 
notice  was  sent  to  a  particular  place  pointed  out  by  one  of 
themselves.  If  that  notice  had  been  given  in  fraud  of  the 
defendant  or  any  other-party,  that  should  have  been  found  by  the 
jury.  If  there  are  several  parties  in  a  firm,  and  one  of  them  goes 
to  Brighton  for  a  week,  and  gives  notice  to  their  banker  to  send  all 
letters  for  the  firm  to  him  there,  that  will  be  ^sufficient,  unless 
there  is  fraud.  An  indorsee  is  not  bound  to  be  always  at  his  place 
of  residence  :  he  may  not  expect  the  bill  will  come  back.  I  think 
that  if  the  plaintiffs  are  bound  by  the  notice  they  have  received,  all 
prior  parties  are  also  bound,  in  the  absence  of  fraud. 


Alderson,  B.  : 

I  am  of  the  same  opinion.  It  is  clear  that  the  Bank  at 
Birmingham  had  received  due  notice;  and  the  question  cornea  to 
this,  whether  the  defendant  is  discharged  in  consequence  of 
insufficient  notice  to  the  plaintiffs ;  and  I  am  of  opinion  that  the 
notice  was  sufficient,  unless  the  plaintiffs  have  in  some  wbv 
disqualified  themselves  from  receiving  notice  so  soon  as  they  other- 
wise would.  They  have  not  so  disqualified  themselves.  The 
plaintiff  Shelton,  being,  so  far  as  appears,  about  to  be  resident  at 
Tremadoc,  some  time  previously  to  his  going  there,  directs  the 
Bank  to  send  all  letters  to  him  at  Tremadoc,  and  they  do  so 
accordingly.  That  appears  to  me  to  be  sending  a  notice  in  a 
reasonable  manner,  and  as  men  of  business  would  naturally  act. 
The  question  which,  upon  the  motion  for  this  rule,  the  Court 
thought  worthy  of  consideration,  is  answered  by  the  facts.  It  was 
then  supposed  that  the  plaintiff  Shelton  had  his  residence  at 
Bmethwick,  and  that  instead  of  receiving  notices  there,  he  had 
given  directions  that  letters  should  be  sent  to  him  at  Tremadoc* 
where  he  was  going  on  a  visit,  and  that  thereby  time  was  lost,  and 
prior  parties  placed  in  a  worse  situation  than  if  notice  had  been 
sent  to  his  ordinary  residence.  I  do  not  know  that  even  that 
would  have  made  the  notice  bad  ;  but  the  facts  turn  out  differeuilv. 
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BoLFE,  B. : 

I  am  of  the  same  opinion.     I  thoaght  that  the  direction  to  send 

letters  to  Tremadoc  was  reasonable ;  and  I  have  little  doabt  that 

the  jury  would  have  so  found.     In  fact,  it  appears  that  time  was 

gained  instead  of  lost  by  sending  at  once  to  Tremadoc,  rather  than 

sending  *to  Smethwick,  from  whence  the  letter  might  have  had 

to  go  to  Tremadoc. 

^  Rule  discharged. 


Sh  ELTON 
r. 

Braith- 

WAITE. 


r  ♦256  ] 


CAIRNS  V.  ROBINS  and  MILLS. 

(8  Meeson  &  Welsby,  258—264 ;  S.  C.  10  L.  J.  Ex.  452.) 

Goods  were  forwarded  by  a  carrier's  waggon  to  A.  in  London,  and 
delivered  by  the  carrier  to  him.  A.  sent  them  back  to  the  carrier's  ware- 
house, with  directions  that  they  should  remain  there  to  await  his  orders. 
They  remained  there  accordingly  for  upwards  of  a  year,  when  they  were 
lost  out  of  the  warehouse.  A  printed  bill  issued  by  the  carrier,  and  sent  to 
A.  with  the  goods,  stated  that  *'  any  goods  that  should  have  remained  three 
months  in  the  warehouse  without  being  claimed,  or  on  account  of  the  non- 
payment of  the  charges  thereon,  would  be  sold  to  defray  the  carriage  or 
other  charges  thereon,  or  the  general  lien,  as  the  case  mi^ht  be,  together 
with  warehouse  rent  and  expenses."  The  carrier  had  often  before  carried 
goods  for  A.,  but  no  goods  of  his  had  before  lain  in  the  carrier's  warehouse. 
Held,  that  the  carrier  was  not,  under  these  circumstances,  a  mere 
gratuitous  bailee  of  the  goods  at  the  time  of  their  loss :  and  therefore,  that 
A.  might  recover  against  him  the  value  of  the  goods,  on  a  declaration  in 
assumpsit  alleging  that  they  were  delivered  to  the  defendant  to  be  safely 
kept  for  the  plaintiff,  for  certain  reasonable  compensation  and  reward  to  be 
therefore  paid  by  him. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  in 
consideration  that  the  plaintiff,  at  the  reqaest  of  the  defendants, 
had  caused  to  be  delivered  to  the  defendants  *two  packages  of  the 
plaintiff  of  great  value,  to  wit,  &c.,  to  be  by  the  defendants  safely 
and  securely  kept  for  the  plaintiff,  for  certain  reasonable  compen- 
sation and  reward  to  be  therefore  paid  to  them  by  the  plaintiff,  the 
defendants  promised  the  plaintiff  that  they  would  safely  and 
securely  keep  the  said  packages,  and  would  deliver  the  same  to  the 
plaintiff  when  thereunto  requested :  Breach,  that,  by  the  care- 
lessness, negligence,  and  improper  conduct  of  the  defendants,  one 
of  the  said  packages  was  wholly  lost  to  the  plaintiff.  There  was 
also  a  count  on  an  account  stated.  Pleas,  first,  non  assumpserant ; 
secondly,  that  the  said  package  was  not  lost  to  the  plaintiff  through 
the  carelessness,  negligence,  or  improper  conduct  of  the  defendants, 
in  manner  and  form,  &c. ;  on  which  issues  were  joined.  At  the 
trial  before  Gurney,  B.,  at  the  Middlesex  sittings  after  Hilary  Term, 
the  facts  appeared  to  be  as  follows : 


1841. 
May  4. 


Exch.  of 
Pleas. 

[258] 


[  •259  ] 
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Cairns  In  the  month  of  March,  1837,  the  two  packages  in  question  were 

RoBiKB.  sent  froijL  Chorley,  in  Lancashire,  by  a  waggon  of  the  defendants, 
who  are  common  carriers,  directed  to  the  plaintiff  in  London. 
They  were  delivered  accordingly  to  the  plaintiff,  who  sent  them 
back  to  the  defendants'  warehouse,  with  directions  that  they  should 
remain  there  to  await  his  orders.  They  remained  there  for  more 
than  a  year,  until  one  of  them  was  lost  out  of  the  warehoose ;  to 
recover  the  value  of  which  this  action  was  brought.  One  of  the 
printed  bills  issued  by  the  defendants,  which  had  been  delivered  to 
the  plaintiff  with  the  goods,  was  put  in.  The  heading  of  it 
contained  a  notice  that  *'  any  goods  or  packages  that  shall  havt; 
remained  three  months  in  the  warehouse  without  being  claimed,  or 
on  account  of  the  non-payment  of  the  charges  thereon,  will  be  sold 
to  defray  the  carriage  and  other  charges  thereon,  or  the  general 
lien,  as  the  case  may  be,  together  with  warehouse  rent  and  expenses.*' 
The  plaintiff  was  a  regular  customer  of  the  defendants,  but  it 
[  *260]  appeared  that  no  *goods  of  his  had  before  Iain  in  their  warehouse 
^  in  a  similar  manner.  One  of  the  witnesses,  a  servant  of  the 
defendants,  stated,  that  it  was  not  the  practice  of  the  defendants  to 
charge  their  customers  with  warehouse-rent ;  that  they  considered 
the  carriage  of  the  goods  as  a  sufficient  remuneration  for  the 
warehouse-room  also. 

It  was  contended  for  the  defendants,  upon  these  facts,  that  the 
averment  in  the  declaration,  that  the  goods  were  delivered  to  be 
kept  by  the  defendants  for  reward,  was  not  proved;  that,  under  the 
circumstances,  the  defendants  were  mere  gratuitous  bailees,  and 
therefore  not  answerable  except  for  gross  negligence,  of  which  there 
was  no  proof.  The  learned  Judge,  in  summing  up,  stated  to  the 
jury,  that  although  no  specific  charge  had  been  made  for  ware- 
house-room, yet  if  the  charge  for  the  carriage  was  considered 
by  the  parties  as  constituting  a  sufficient  remuneration  for  the 
warehousing  also,  that  would  make  the  defendants  bailees  for 
hire,  to  keep  the  goods  safely,  within  the  terms  of  the  declara- 
tion. The  jury  found  for  the  plaintiff,  leave  being  reserved  to 
the  defendants  to  move  to  enter  a  verdict  for  them  upon  the 
first  issue. 

In  the  former  part  of  this  Term,  Piatt  obtained  a  rule  nisi 
accordingly,  or  for  a  new  trial,  on  the  ground  of  misdirection: 
against  which 

Cresswell  and  Crompton  now  showed  cause.     *     *     * 
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Piatt  and  Petersdarff,  contra.   '*     *     *  Cairns 

Lord  Abinger,  C.  B.  :  Robins. 

r  261 1 

I  am  of  opinion  that,  when  this  case  comes  to  be  considered,  |:  -. 
there  is  no  ground  for  making  this  rule  absolute.  The  printed 
paper  put  in  evidence  sufficiently  shows  a  contract,  and  such  a  one 
as  to  give  the  defendants  a  right  to  exact  a  warehouse  rent  for  the 
bales  on  hand,  at  least  after  a  certain  time.  But  I  go  further,  and 
think  that  the  evidence  of  the  defendants'  servant  also  sufficiently 
showed  a  contract  for  reward.  A  distinction  has  been  properly 
drawn  between  the  duties  of  a  carrier  and  of  a  warehouseman. 
But  the  party  may  have  so  large  a  compensation  as  a  carrier,  as  to 
be  sufficient  also  to  remunerate  him  for  acting  as  a  warehouseman, 
as  is  the  case  with  many  of  the  canal  companies :  and  it  is  quite 
consistent  with  both  these  characters,  that  he  will  for  a  certain 
time,  until  further  orders,  or  for  a  reasonable  time,  keep  the  goods, 
considering  the  general  remuneration  for  carrying  sufficient  to 
cover  this  risk  also.  I  think,  if  the  jury  had  found  their  verdict 
upon  this  ground  alone,  it  would  be  sufficient  to  support  the 
declaration  ;  but  upon  the  other  ground,  it  cannot  be  doubted  that 
it  is  sufficiently  proved.  Suppose  the  goods  had  not  been  lost,  and 
the  plaintiff  had  demanded  them,  the  defendants  would,  under  the 
terms  of  their  notice,  clearly  have  had  a  right  to  demand  warehouse 
rent  before  they  parted  with  the  goods.  It  means  this — for  three 
months  we  will  receive  and  keep  the  goods,  and  consider  the  pay- 
ment for  the  carriage  sufficient  for  so  doing ;  but  after  three  months 
we  shall  demand  warehouse  rent.  This  is  quite  sufficient  to  sustain 
this  verdict. 

Alderson,  B.  :  [  264  ] 

I  am  of  the  same  opinion.  The  only  question  is,  whether  the 
allegation,  that  these  goods  were  delivered  to  the  defendants  to  be 
safely  kept  by  them  for  a  reasonable  reward  in  that  behalf,  has  been 
proved.  It  appears  to  me  that  there  was  evidence  whence  the  jury 
might  reasonably  find  that,  in  consideration  that  the  parties  whose 
goods  were  carried  would  pay  a  certain  sum,  the  defendants  would 
not  only  carry  them,  but  would  warehouse  them  for  three  months : 
the  compensation  so  paid  being  a  compensation  not  only  for 
carrying,  but  for  warehouse -rent  also.  The  authorities  which  have 
\yeen  cited  are  not  to  the  point.  The  question  is,  were  the 
defendants  gratuitous  keepers  of  these  goods,  or  keepers  of  them 
for  a  reasonable  compensation  ?    It  seems  to  me  that  there  was 


69H  1841.     EX.     8  MEE.  &  W.  264.  k-e. 


CAIRM8       abundant  evidence  for  the  jury  in  support  of  the  latter  view,  and 
RoBiKs.      that  the  jury  have  found  a  right  verdict. 

GuRNBY,  B.,  concurred. 

^  Rule  discharged. 

1841.  FELL   V.   KNIGHT  (I). 

iorH  30 
"  ^ ■  (8  Moeson  &  Webby,  269—276;  S.  C.  10  L.  J.  Ex.  277 ;  o  Jur.  534.) 

~f^  ^  Although  a  traveller  is  entitled  to  reasonable  accommodation  in  an  inn, 

^   *  he  is  not  entitled  to  select  a  partictdar  apartment,  or  to  insist  on  occupying 

'-         -'  a  bedroom  for  the  purpose  of  sitting  up  all  night,  so  long  as  the  innkeeper 

is  willing  and  offers  to  furnish  him  with  a  proper  room  for  that  purpose. 

Semblt,  an  intending  guest  must  tender  the  amount  of  the  innkeeper^s 
reasonable  charges  before  he  can  insist  on  accommodation. 

Case.  The  declaration  stated,  that  the  defendant,  before  and  at 
the  time  of  the  committing  the  grievance  thereinafter  mentioned, 
vras  an  innkeeper,  and  did  keep  a  certain  common  inn  for  the 
reception  and  accommodation  of  travellers,  that  is  to  say,  a  certain 
common  inn,  called  the  "  Fox  and  Hounds,"  situate  and  being  at 
Syston,  in  the  county  of  Leicester ;  and  thereupon  theretofore,  and 
in  the  winter  season,  to  wit,  on  &c.,  the  plaintiff,  then  being  a 
traveller,  came  with  (amongst  other  things  of  great  value)  certain 
goods  and  chattels,  to  wit,  &c.,  of  large  value,  to  wit,  of  the  value  of 
20Z. ;  and  the  plaintiff  was  accepted  and  received  by  the  defendant 
into  the  said  inn,  with  the  said  goods  and  chattels,  as  a  guest,  and 
the  plaintiff  then  required  the  defendant  to  suffer  and  permit  the 
plaintiff  to  stay  and  lodge  at  the  said  inn  as  such  guest  as  aforesaid, 
[  *270  ]  with  the  said  goods  and  chattels,  for  and  ^during  the  night  of  the 
same  day :  and  although  the  defendant  then  had  sufficient  room 
and  accommodation  in  his  said  inn  to  enable  him  to  continue  the 
plaintiff  therein  as  a  guest  during  the  said  night,  and  the  plaintiff 
then  paid  for  certain  wine  delivered  by  the  defendant  to  the  plaintiff 
a  certain  sum,  to  wit,  the  sum  of  6d.,  and  the  plaintiff  was  then 
ready  and  willing  to  pay  the  defendant  a  reasonable  sum  of  money 
for  such  lodging  and  accommodation,  and  for  such  necessaries  as 
should  be  required  by  the  plaintiff,  of  which  said  premises  the 
defendant  then  had  notice;  nevertheless  the  defendant,  not 
regarding  his  duty  as  such  innkeeper,  but  contriving  and  wrong- 
fully and  unjustly  intending  to  injure  the  plaintiff,  and  to  put  him 
to  great  and  unnecessary  trouble  and  expense,  annoyance,  distress, 
and  inconvenience,  and  to  damage  and  injure  the  health  of  the 
plaintiff,  and  to  expose  the  plaintiff,  so  having  the  said  goods  and 

(1)  Broune  v.  Bramh  [1902]  1  K  B.  696,  71  L.  J.  K.  B.  367. 
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chattels  of  the  value  aforesaid,  to  great  personal  danger,  and  the  Fell 
said  goods  and  chattels  of  the  value  aforesaid  to  great  and  imminent  knioht. 
danger  of  being  damaged,  injured,  lost,  and  stolen,  did  not  nor 
would,  at  the  said  time  when  he  was  so  requested,  or  at  any  time 
afterwards,  suffer  or  permit  the  plaintiff  to  stay  or  lodge  at  the  said 
inn  as  aforesaid,  with  the  said  goods,  chattels,  and  things,  during 
the  time  in  that  behalf  aforesaid,  but  wholly  refused  and  neglected 
so  to  do,  and  on  the  contrary  thereof,  in  the  middle  of  the  night  of 
the  same  day,  so  being  in  the  winter  season  aforesaid,  then  wrong- 
fully and  unjustly  turned  the  plaintiff,  with  the  said  goods  and 
chattels,  from  and  out  of  his  said  inn,  whereby  the  plaintiff  was 
forced  and  obliged  to  quit  the  said  inn,  and  to  go  and  travel  in  the 
middle  of  the  night-time  in  the  winter  season,  divers,  to  wit,  six 
miles,  in  order  to  procure  a  lodging  elsewhere,  and  place  of  safe 
and  proper  deposit  for  the  said  goods  and  chattels ;  and  upon  that 
occasion  ihe  plaintiff  was,  by  means  of  the  said  several  premises, 
put  to  great  trouble,  inconvenience,  *and  expense,  and  was  and  is  [  *^7i  ] 
otherwise  greatly  annoyed,  distressed,  and  injured,  and  exposed  to 
great  personal  danger,  and  to  great  and  imminent  danger  of  losing 
or  being  otherwise  deprived  of  the  said  goods  and  chattels. 

Plea — That  just  before  and  at  the  time  of  the  committing  of  the 
grievances  in  the  declaration  mentioned,  the  plaintiff  had  come  to 
and  was  in  the  said  inn  at  a  late  hour  of  the  night,  to  wit,  after  the 
hour  of  eleven  o'clock  of  the  night  of  the  said  19th  day  of  December 
in  the  year  aforesaid,  at  a  time  when  the  defendant  was  about  to 
shut  up  the  said  inn,  and  all  guests  who  did  not  intend  to  sleep  in 
the  said  inn,  and  lodge  in  the  same  during  the  night,  were  about  to 
depart  therefrom,  and  the  plaintiff,  just  before  the  said  time,  had 
expressed  his  desire  to  sleep  in  the  said  inn  during  the  night,  and 
the  defendant,  at  the  request  of  the  plaintiff,  had  caused  the  plaintiff 
to  be  shown  up  stairs  to  a  part  of  the  said  inn  where  beds  were 
provided  for  the  accommodation  of  guests  who  were  desirous  to 
sleep  in  the.  said  inn  during  the  night,  the  same  being  reasonable 
and  proper  accommodation  for  guests  who  might  be  desirous  to 
sleep  in  the  said  inn ;  and  the  defendant,  just  before  the  said  time 
when  &c.,  offered  to  the  plaintiff  to  allow  him  to  sleep  in  any  one  of 
the  bedrooms  of  the  said  inn,  prepared  for  the  lodging  and  accom- 
modation of  guests  who  might  remain  in  the  said  inn  during  the 
night,  and  caused  coals  to  be  taken  up  stairs  in  order  to  warm  the 
bed  which  the  defendant  might  think  proper  to  sleep  in ;  but  the 
plaintiff,  just  before  and  at  the  said  time  when  ice,  refused  to  sleep 
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Fell  in  any  of  the  said  bedrooms  of  the  said  inn,  and  required  that 
Knight,  candles  should  be  brought  to  him,  in  order  that  he  might  sit  ap  all 
night  in  an  upstairs  room  in  the  said  inn,  which  the  defendant  then 
civilly  and  reasonably  objected  to,  and  refused  to  allow  the  plaintiff 
to  do  so,  on  account  of  the  danger  which  he  the  defendant  was  then 
reasonably  apprehensive  might  thereby  arise  to  the  said  inn  and 
[  *272  ]  \\^Q  inmates  thereof,  and  then  requested  the  plaintiff,  *and  offered  (o 
suffer  and  permit  him,  if  he  the  plaintiff  intended  to  sit  up  during 
the  night  in  the  said  inn,  that  the  plaintiff  then  might  and  would 
sit  up  and  stay  and  lodge  in  a  lower  room  of  the  said  inn,  down 
stairs  by  the  fire-side,  the  same  being  a  reasonable  and  proper 
place  for  the  accommodation  of  a  guest  who  should  sit  up  all  night 
in  the  said  inn ;  and  that  he  the  defendant  would  also  sit  up  all 
night  to  take  care  of  the  said  inn,  in  order  that  no  damage  migbt 
accrue  to  the  same  or  to  the  inmates  thereof,  by  reason  of  fire  or 
robbery,  or  in  any  other  manner  whatsoever ;  and  because  the  plain- 
tiff, not  having  any  reasonable  cause  for  so  doing,  then  wholly  refuged 
to  accept  the  said  lodging  and  accommodation  so  offered  to  him  bv 
the  defendant  as  aforesaid,  the  same  being  reasonable  and  proper  in 
that  behalf,  the  defendant,  at  the  said  time  when  &c.,  in  the  declara- 
tion mentioned,  civilly  requested  the  plaintiff  to  depart  from  the  said 
inn,  and  required  him  to  leave  the  same,  the  said  time  when  «&c.,  being 
a  time  when  the  defendant  was  obliged  to  shut  up  the  said  inn,  and 
other  guests  who  did  not  sleep  and  lodge  in  the  same  during  the  night 
were  about  to  depart  from  the  said  inn ;  as  he  the  defendant  reason- 
ably and  lawfully  might  for  the  causes  aforesaid,  which  are  the  same 
supposed  grievances  in  the  declaration  mentioned.     Verification. 

Replication,  de  injuria. 

The  cause  was  tried  at  the  last  Spring  Assizes  for  the  county  of 
Leicester,  before  Patteson,  J.,  when  a  verdict  was  found  for  th« 
defendant. 

Hunifrey,  early  in  this  Term,  obtained  a  rule  calling  upon  ihe 
defendant  to  show  cause  why  judgment  should  not  be  entered  for 
the  plaintiff  non  obstante  veredicto. 

Whitehvrst  showed  cause : 

[  279  ]  *     *     The  question  depends  upon  what  is  the  common  law  right 

and  duty  of  an  innkeeper  and  his  guests. 

(Alderson,  B.  :  A  traveller  is  not  bound  to  go  to  bed :  he  ma^ 
have  business  to  attend  to,  which  would  render  it  necessary  for  him 
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to  sit  up  all  night.     An  innkeeper  cannot  be  justified  in  turning  hifi        Fell 
guest  out  because  he  refuses  to  sleep.)  knight. 

*  *  The  plea  avers  that  the  defendant  offered  the  plaintiff  a 
reasonable  and  proper  place  for  the  accommodation  of  a  guest  who 
wished  to  sit  up  all  night  in  the  inn.  That  was  all  that  the  law 
required  of  him.  The  reasonableness  and  fitness  of  the  accom- 
modation was  a  question  for  the  jury  (i).  *  *  The  plea  must  [  274] 
be  taken,  after  verdict,  to  have  been  proved  to  be  true ;  and  if  a 
traveller  refuses  to  accept  of  reasonable  accommodation,  but  insists 
on  what  is  unreasonable  and  improper,  he  loses  the  privilege  of  a 
traveller,  and  may  be  turned  out  of  the  house. 

(Lord  Abingeb,  C.  B.  :  The  question  comes  to  this,  whether  a 
traveller  may  choose  his  own  room :  but  has  a  guest  a  right  to 
do  that  ?) 

He  can  have  no  such  right.  But  secondly,  the  declaration  is  bad. 
The  common  law  right  which  a  traveller  has  to  accommodation  and 
food  at  an  inn,  is  not  an  absolute  right :  it  is  conditional  only  on  the 
value  of  what  is  required  being  tendered.  In  Pinchon's  case  (2),  it 
was  resolved  by  the  Judges,  that  "  if  a  victualler  or  common  inn- 
keeper bringeth  an  action  for  the  victuals  delivered  to  his  guest, 
the  guest  may  wage  his  law ;  for  a  victualler  or  innkeeper  is  not 
compellable  to  deliver  victuals  till  he  be  paid  for  them  in  hand." 
Bac.  Abr.,  tit.  "  Inns  and  Innkeepers,"  is  to  the  same  effect.  Now 
here  the  averment  merely  is,  that  the  plaintiff  was  ready  and 
willing,  and  not  that  he  tendered  and  offered,  to  pay. 

(Lord  Abinobr,  C.  B.  :  A  traveller  is  certainly  bound  to  pay 
before  he  leaves  the  inn.) 

The  authorities  show  that  it  is  not  enough  that  a  party  is  ready 
and  willing  to  pay  for  accommodation  at  an  inn :  he  must  actually 
offer  to  do  so,  before  he  can  claim  it  as  a  right.  In  Sunbolf  v. 
Al/ord  (3),  this  Court  held  that  an  innkeeper  could  not  detain  the 
person  of  his  guest,  or  take  off  his  clothes,  in  order  to  secure 
payment  of  his  bill. 

M,  D.  Hill  and  Htiwfrey,  contra  : 

It  is  not  necessary,  in  order  to  support  an  action  against  an 
innkeeper  for  refusing  to  afford  necessary  food  and  lodging  to  a 

(1)  1  Stark.  Ev.,  2iid  ed.  445.  (:i)  49  R.  B.  593  (3  M.  &  W,  248). 

(2)  9  Co.  Bep.  87. 
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FsLL        guest,  to  prove  that  he  has  offered  in  every  instance  to  pay  mon«T 

Kkioht.      ^or  what  he  has  required:  that  woald  be  quite  contrary  to  the 

[  *276  ]      ordinary  custom  in  such  cases,  and  would  be  ^productive  of  great 

inconvenience.     The  case  of  Rex  v.  Jones  (i)  shows  that  there  mav 

be  circumstances  which  render  such  a  tender  unnecessary.     «     «    • 

(Alderson,  B.  :  Suppose  an  innkeeper  refuses  to  open  his  door, 
how  in  that  case  can  you  tender  him  money  ?) 

If  an  innkeeper  asks  for  money,  or  refuses  to  supply  food  or  lod^n^ 
until  he  is  paid  for  it,  then  a  tender  may  be  necessary,  but  not 
otherwise.  The  declaration  is  therefore  good.  Secondly,  the  pie* 
is  no  answer  to  the  action.  The  reasonableness  of  the  accom- 
modation offered  to  the  plaintiff  may  be  a  question  for  the  jury,  bat 
where  particular  facts  are  pleaded  specially,  as  an  answer  to  the 
declaration,  it  becomes  a  question  for  the  Court  whether  they 
amount  to  an  answer  in  law.     *     *     * 

[  276  ]       Lord  Abingbr,  C.  B.  : 

I  am  of  opinion  that  the  plea  is  sufficient.  I  do  not  think  a 
landlord  is  bound  to  provide  for  his  guest  the  precise  room  iiit- 
latter  may  select.  Where  the  guest  expresses  a  desire  of  sitting  up 
all  night,  is  the  landlord  bound  to  supply  him  with  candle-light  in 
a  bedroom,  provided  he  offers  him  another  proper  room  for  the 
purpose  ?  The  plea  shows  that  the  landlord  did  every  thing  that 
was  reasonable.  The  short  question  is,  is  a  landlord  bound  to 
comply  with  the  caprice  of  his  guests,  or  is  he  justified  in  saying, 
you  shall  not  stay  in  a  room  in  this  way,  and  under  these  circum- 
stances? I  think  he  is  not  bound  to  do  so.  All  that  the  law 
requires  of  him  is,  to  find  for  his  guests  reasonable  and  proper 
accommodation :  if  he  does  that,  he  does  all  that  is  requisite.  I 
am  also  inclined  to  think,  notwithstanding  the  ca3e  which  has  bv^r. 
cited  of  Rex  v.  Jones,  that  the  declaration  is  bad  for  want  of  an 
allegation  of  a  tender  of  the  amount  to  which  the  innkeeper  woul  J 
be  reasonably  entitled  for  the  entertainment  furnished  to  his  goesi: 
it  is  not  sufficient  for  the  plaintiff  to  allege  that  he  was  ready  i  -> 
pay ;  he  should  state  further,  that  he  was  willing  and  offered  u* 
pay.  There  may  be  cases  where  a  tender  may  be  dispensed  with ; 
as,  for  instance,  where  a  man  shuts  up  his  doors  or  windows,  so  that 
no  tender  can  be  made  ;  but  I  rather  think  those  facts  ought  to  be 

(1)  So  in  origiDal  report:  an  error  for  Jtex  v.  lt*ens,  48  B.  R,  780  (7  Cat 
&  P.  213). 
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stated  in  the  indictment  or  declaration ;  and  I  have,  therefore,  some 
doubt  as  to  the  complete  correctness  of  the  judgment  of  my  brother 
CoLERiDGB  in  the  case  cited :  but  it  is  not  necessary  to  decide  that 
point  in  the  present  case.     This  rule  must  be  discharged. 

Alderbon,  B.,  and  Bolfe,  B.,  concurred. 

Rule  discharged. 


Fell 

V, 

Kkioht. 


•^ 


MUNTZ   V.  STURGE. 

(8  Meeson  &  Welsby,  302—312  ;  S.  C.  10  L.  J.  Ex.  234.) 

By  the  2  Will.  TV.  c.  45,  s.  68  (1),  it  is  enacted,  that  at  every  contested 
election,  &c.,  the  retuming-officer  shall,  if  required  thereto  by  or  on  behalf 
of  any  candidate,  on  the  day  fixed  for  the  election,  and  if  not  so  required 
may,  if  it  shall  appear  to  him  expedient,  cause  to  be  erected,  for  taking  the 
poll  at  such  election,  different  booths,  &c.  And  the  7 1st  section  provides, 
''that  all  booths  erected  for  the  convenience  of  taking  polls  shall  be  erected 
at  the  joint  and  equal  expense  of  the  several  candidates : ''  Held,  that  the 
''contested  election,'*  referred  to  in  the  68th  section,  is  the  poll,  and  the 
candidates  referred  to  in  the  71st  are  candidates  who  go  to  or  demand  a 
poll.  Therefore,  where  a  candidate  was  put  in  nomination,  but  afterwards 
declined  going  to  the  poll :  Held,  that  he  was  not  liable  to  any  part  of  the 
expenses  of  erecting  booths,  &c. 

Semhle,  a  person  who  after  due  nomination  declines  to  go  to  the  poll  is  not 
a  candidate  within  the  meaning  of  the  Act  (2). 

This  was  an  action  of  debt  for  work  and  labour  and  materials, 

money  paid,  and  on  an  account  stated.      The  defendant  pleaded 

payment  into  Court  of  66Z.  128.  Id.^  and  non  indebitatus  ultra ;  to 

which  the  plaintiff  replied,  indebitatus  ultra.     The  particulars  of 

demand  were  as  follows :  n  •> 

sb      8.    a. 

15  Booths 231     0  0 

15  Deputies 31  10  0 

16  Poll  clerks 15  15  0 

Stationery  for  booths,  poll  clerks,  &c.     -         -  35  18  0 

Advertising  herald 3    6  0 

Crier 10  0 

15  Appointments  of  deputies  -        -        -        -  15  15  0 

15  Ditto  poll  clerks 15  15  0 

Indentures    -        - 10  10  0 

£360    9    0 

(1)  B«pealed  in  part  by  the  BaUot  Officers)  Acts,  1875  and  1885  (38  &  39 

Act,  1872  (35  &  36  Vict  c.  33),  s.  32,  Vict.  c.  84 ;  48  &  49  Vict.  c.  62).— A  C 

sch.  n.     The  corresponding  section  as  (2)  See  Da  vies  v.  Kensingtmt  (1874^ 

to   polling  booths  at  county  elections  L.  B.  9  C.  P.  720,  726,  43  L.  J  C  P 

(s.  64)  is  still  in  force ;  and  see  now  the  370.— A.  C. 
parliaxnontary    Elections    (Betuming 


1841. 
Mays. 


ExeKof 
PUas. 

[302] 


704  1841.     EX.     8  MEE.  &  W.  802—308.  [r.r. 


MuNTz  The  cause  was  tried  at  the  last  Warwickshire  Assizes,  before 

Sturge.  Tindal,  Ch.  J.,  when  a  verdict  was  found  for  the  plaintiff  for 
1201.  Ss.  (being  one-third  of  each  of  the  several  sums  mentioned 
in  the  particulars),  subject  to  the  opinion  of  the  Court  on  the 
following  case ;  the  Court  to  say  what  sums,  if  any,  the  plaintiff 
is  entitled  to  recover  in  this  action. 

The  plaintiff  was  mayor  of  Birmingham,  and  returning-officer 
for  that  borough.  A  vacancy  having  occurred  in  the  representation 
of  Birmingham,  a  writ  was  issued  in  January,  1840,  for  the  election 
of  a  new  member.  The  precept  having  been  served  on  the  plaintiff, 
notice  was  given  by  him  that  the  day  of  nomination  was  fixed  for 
the  28rd  of  January,  at  the  Town  Hall.  Previous  to  and  on  the 
[  *303  ]  20th  of  January,  George  Frederick  Muntz  and  the  ^defendant  had 
declared  themselves  as  candidates,  and  circulated  addresses  to  the 
electors.  It  was  also  announced  by  another  party  that  a  third 
candidate  would  be  put  in  nomination  on  the  day  of  election,  but 
no  name  was  mentioned.  Committees  were  formed,  and  an  active 
canvass  commenced  on  their  behalf ;  and  it  appeared  to  the  mayor 
and  his  legal  adviser,  Mr.  Wills,  that  a  very  strong  contest  was 
likely  to  take  place.  Wills,  on  the  20th  of  January,  had  interviews 
with  the  representatives  of  the  respective  candidates  upon  the 
subject  of  the  election,  and  the  preparations  necessary  to  be  made 
for  the  contest  which  was  anticipated.  (The  case  then  set  out  a 
conversation  on  that  day  between  Wills  and  Mr.  Morgan,  one  of 
the  defendant's  agents,  during  which  the  latter  stated,  that  the 
defendant  certainly  meant  to  go  to  the  poll  unless  there  was  a 
decided  show  of  hands  against  him  on  the  day  of  nomination.)  No 
arrangement  was  come  to,  but  Mr.  Wills  subsequently  on  the  same 
day  sent  a  guarantee  for  the  defendant's  signature,  which  was 
returned  by  Mr.  Morgan  accompanied  by  the  following  letter  to 
Mr.  Wills.  (The  letter  was  dated  21st  January,  1840,  and  stated, 
that  the  defendant's  friends  thought  he  ought  not  to  incur  more 
responsibility  till  the  sense  of  the  electors  had  been  ascertained 
at  the  nomination,  and  expressed  a  readiness  to  pay  in  full  any 
expense  already  incurred  if  no  poll  should  take  place,  or  if  other- 
wise, that  the  committee  were  prepared  to  pay  their  proportionate 
part.)     The  following  agreement  was  ultimately  entered  into  : 

"  January  22nd,  1840. 

**  Gentlemen, — I  hereby  contract  to  erect  15  booths,  20  x  20 
feet,  including  platform,  retuming-officers'  seat,  poll  clerks'  table. 
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and  seat  table  covered  with  green  or  red  cloth,  one-half  roofed-in,       Muntz 

and  three  doors,  to  be  completed  by  eight  o'clock  on  Friday  morning,      stubok. 

the  24th  inst.,  for  16L  per  booth,  with  the  understanding,  if  the 

parties  do  not  go  to  the  poll,  the  sum  of  601.  be  paid  to  me  in  full 

of  all  the  ^demands  for  the  expenses  already  gone  to,  or  which       [  *304  ] 

may  be  incurred  in  preparmg  for  the  same. 

"William  Smith. 
"  P.  H.  Muntz,  Esq.,  Mayor. 

*'  R.  Harris,  Esq.,  High  Bailiff. 

**  J.  Clarke,  Jun.,  Esq.,  Low  Bailiff. 

"  Returning  Officers  of  the  Borough  of  Birmingham,** 

''  Birmingham,  Jan.  22nd,  1840. 
"  We  accept  the  above  offer. 

"  P.  H.  Muntz,  Mayor. 

"  R.  Harris,  High  Bailiff. 

**  J.  Clarke,  Jun.,  Low  Bailiff." 

The  number  of  electors  ^t  Birmingham  was  upwards  of  4,500, 
and  it  was  necessary  to  prepare  not  less  than  fifteen  booths  for  the 
purposes  of  the  polling. 

The  plaintiff  delayed  entering  into  the  agreement  with  the 
builder  until  the  latest  moment  at  which  it  was  possible  for  the 
booths  to  be  completed  by  the  day  of  election ;  the  amount  charged 
for  the  same  in  the  particulars  is  a  reasonable  charge :  and  the 
portion  of  the  expense  incurred  previously,  and  up  to  the  nomination 
of  the  candidates,  did  not  exceed  1502. 

On  the  23rd  of  January  the  nomination  took  place,  and  the 
defendant  was  first  nominated,  with  his  own  consent,  then  Mr,  G. 
F.  Muntz,  and  then  Sir  Charles  Wetherall,  the  candidate  before 
referred  to  but  not  named,  and  they  were  respectively  seconded. 
Mr.  Muntz  attended  in  person,  and  addressed  the  electors,  but 
Mr.  Sturge  and  Sir  Charles  Wetherall  did  not  appear.  A  show  of 
hands  then  took  place  for  the  three  candidates,  Muntz,  Sturge,  and 
Sir  Charles  Wetherall,  which  was  in  favour  of  Mr.  Muntz,  upon 
which  a  poll  was  demanded  by  the  friends  of  Sir  Charles  Wetherall ; 
and  the  person  who  had  proposed  the  defendant  immediately  with- 
drew his  name  as  a  candidate,  and  declined  to  go  to  the  poll. 
Whether  the  withdrawal  of  the  defendant  took  place  immediately 
before  or  after  the  ^demand  of  a  poll  by  Sir  Charles  Wetherall,  is  [  *305  ] 
uncertain;  but  in  fact  no  poll  was  demanded  on  behalf  of  the 
defendant,  nor  was  any  poll  taken  or  had  on  his  behalf.    A  poll 
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MuNTz      took  place  as  between  Mr.  Muntz  and  Sir  Charles  Wetherall,  and 

mm 

stubgb.  ^^*  Muntz  was  ultimately  elected.  Neither  the  defendant  nor  his 
friends  took  any  part  in  the  election  after  he  was  so  withdrawn. 
In  addition  to  the  expense  of  booths,  the  other  expenses  mentioned 
in  the  particulars  were  incurred  by  the  plaintiff,  to  the  amoant  of 
129Z.  98.,  making  the  whole  of  the  sum  of  8602.  9s.  ^  and  this 
action  was  brought  to  recover  from  the  defendant  one-third  of 
that  amount. 

The  points  marked  for  argument  were:  By  the  plaintiff: 
whether  the  defendant  is  bound  to  pay  one-third  part  of  the 
expenses  necessarily  incurred  in  preparing  for  the  poll.  By  the 
defendant :  That  the  defendant  is  not  liable  for  any  portion  of  the 
sums  mentioned  in  the  particulars,  by  reason  that  the  statute 
2  &  8  Will.  lY.  c.  45,  ss.  68,  71,  &c.,  only  applies  to  candidates  by 
whom,  or  on  whose  behalf,  a  poll  is  demanded  ;  and  at  all  events, 
that  the  defendant  is  only  liable  to  a  proportion  of  the  expenses 
incurred  up  to  the  nomination. 

Huinfrey,  for  the  plaintiff : 

The  defendant  is  liable  under  the  provisions  of  the  Reform  Act. 
By  the  68th  section  of  that  Act,  it  is  enacted,  *'that  at  every 
contested  election  of  a  member  or  members  to  serve  in  any  future 
Parliament,  &c.,  the  retuming-officer  shall,  if  required  thereto  by 
or  on  behalf  of  any  candidate,  on  the  day  fixed  for  the  election, 
and  if  not  so  required  he  may,  if  it  shall  appear  to  him  expedient 
cause  to  be  erected  for  taking  the  poll  at  such  election,  differoit 
booths  for  different  parishes,  districts,  or  parts  of  such  citv 
or  borough,  &c."  One  question  in  this  case  will  be,  whether  this 
was  a  contested  election,  within  the  meaning  of  that  section.  It  is 
submitted  that  it  clearly  was.  The  Legislature  could  never  have 
[  *S06  ]  intended  to  impose  upon  the  returning-officer  himself  *the  expense 
of  erecting  booths,  and  preparing  for  the  poll,  and  yet  such  wouM 
be  the  effect  of  holding  that  the  contest  mentioned  in  the  68th 
section  must  be  taken  to  mean  a  contest  at  the  poll ;  for  it  is  of 
every  day's  occurrence  for  candidates  at  an  election  not  to  go  to 
the  poll  at  all,  and  yet  the  returning-officer  must  make  prepara- 
tions in  time.  The  67th  section  provides  that,  "  at  every  contested 
election,  the  poll  shall  commence  on  the  day  fixed  for  the  eleetioD. 
or  on  the  day  next  following,  or  at  the  latest  on  the  third  day,  onlees 
any  of  the  said  days  shall  be  Saturday  or  Sunday,  and  then  on  the 
Monday  following."     So  that,  if  a  candidate  appeared  on  the  day 
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fixed  for  the  election,  and  demanded  a  poll,  the  returning-officer  Muntz 
would  have,  at  the  most,  forty-eight  hoars  to  erect  the  booths,  and  stuboe. 
make  the  necessary  preparations,  which  must  be  quite  insufficient 
for  the  purpose.  And  by  the  later  Act,  5  &  6  Will.  IV.  c.  86,  s.  2, 
the  time  is  still  more  limited,  since  it  provides  that  the  poll  shall 
take  place  on  the  day  after  that  fixed  for  the  election.  It  is 
obvious  that  the  discretion  given  to  returning-officers  by  the  68th 
section,  as  to  the  erection  of  booths,  must  be  exercised  before  the 
day  fixed  for  the  election,  and  yet  that  discretion  can  only  be 
exercised  ''  at  a  contested  election."  That  shows  that  the  contest 
there  spoken  of  does  not  mean  a  contest  at  the  poll.  By  the  71st 
section  it  is  provided,  that  '*  all  booths  erected  for  the  convenience 
of  taking  polls  shall  be  erected  at  the  joint  and  equal  expense  of 
the  several  candidates."  The  defendant  was  a  candidate  within 
the  meaning  of  that  section.  He  had  declared  himself  as  a 
candidate,  and  had  circulated  addresses  to  the  electors.  In 
Morris  V.  Burden  (i).  Lord  Ellenborough  describes  candidates  as 
*'  persons  offering  themselves  to  the  suffrages  of  the  electors ; "  and 
it  is  submitted  the  defendant  came  within  that  description,  and  is 
therefore  liable. 

JSrfe,  contra  : 

The  question  is,  whether  the  plaintiff  is  *to  recover  from  the  ^  '^^  ^ 
defendant  or  from  the  other  candidates,  and  that  will  depend  upon 
whether  the  defendant  was  a  candidate  at  a  contested  election, 
within  the  meaning  of  this  Act.  If  not,  then,  however  he  may 
be  considered  a  candidate  in  the  popular  sense  of  the  word,  he  is 
not  liable  within  the  71st  section,  which  applies  only  to  persons 
who  are  candidates  at  a  contested  election.  That  such  is  the 
meaning  appears  from  the  words  of  the  proviso,  ''that  if  any 
person  shall  be  proposed  without  his  consent,  then  the  person  so 
proposing  him  shall  be  liable  to  defray  his  share  of  the  said 
expenses,  in  like  manner  as  if  he  had  been  a  candidate:"  that 
means  candidate  at  the  poll. 

(Alderson,  B.:  The  words  of  the  67th  section  are,  that  ''at 
every  contested  election,  &c.,  the  poll  shall  commence  on  the  day 
fixed  for  the  election,"  &c.  Does  not  that  show  that  there  may 
be  a  contest  before  the  day  of  election  ?  Does  not  the  contested 
election  commence  with  the  nomination  ?) 

(1)  14  B.  R.  639  (2  M.  &  S.  217). 

45—2 
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MuNTz       Surely  the  utmost  that  can  be  said  is,  that  it  commences  with  the 
SruRGE.      demand  for  a  poll.    The  defendant  may  have  been  a  candidate  in 
one  sense,  but  as  he  withdrew  before  the  actual  contest  com- 
menced, and  declined  to  go  to  the  poll,  he  is  not  a  candidate  at  a 
contested  election. 

(Alderson,  B.  :  Is  not  the  show  of  hands  a  contest  ?) 

No;    the  taking  the  poll  is  the  only  regular  mode  of  separating 
the  electors  from  the  non-electors. 

(Alderson,  B.  :  The  68th  section  must  mean  the  day  of  nomina- 
tion, not  the  day  of  election.  It  says,  '*  the  retuming-officers  shall, 
if  required  thereto  by  or  on  behalf  of  any  candidates,  on  the  day 
fixed  for  the  election,"  &c.) 

Still  there  would  be  ample  time  to  prepare  the  booths.  The  later 
statute  cannot  affect  the  question  of  the  construction  of  the  former 
one.  Under  the  Beform  Act,  the  mayor  being  allowed  to  hold  the 
poll  the  next  day  or  the  day  after,  or  the  third  day,  he  would  have 
ample  time  to  prepare  the  booths.  It  may  be  admitted  that  the 
[  *308  ]  defendant  was  a  candidate,  but  as  soon  as  a  ^contested  election 
occurred,  he  ceased  to  be  any  longer  so  by  withdrawing.  The 
judgment  of  Sir  W.  Scott  in  the  case  of  Anthony  v.  Leger  (i),  as  to 
the  election  of  churchwardens,  is  applicable  to  the  present  case: 
he  uses  the  word  '^  election  "  with  reference  to  the  poll.  He  says. 
"  Where  a  poll  is  demanded,  the  election  commences  with  it,  as 
being  the  regular  mode  of  popular  election ;  the  show  of  hands 
being  only  a  rude  and  imperfect  declaration  of  the  sentiments  of 
the  electors."  And  he  adds,  ''  I  am  of  opinion,  therefore,  that 
when  a  poll  is  demanded,  it  is  an  abandonment  of  what  was  done 
before ;  and  that  every  thing  anterior  is  not  of  the  substance  oi 
the  election,  nor  to  be  so  received."  In  the  former  Acts,  11  Geo.  I. 
c.  18,  8.  1,  and  9  Geo.  IV.  c.  59,  s.  1,  the  words  "  poll  demanded  " 
are  used  instead  of  "contested  election."  The  time  allowed  by  the 
Beform  Act  is  amply  sufficient  to  make  the  necessary  preparations 
after  the  day  of  election  is  fixed:  besides,  it  is  not  absolatelj 
necessary  that  any  booths  should  be  erected,  for  the  Tlst  section 
gives  the  returning-officer  power,  instead  of  erecting  booths,  to  hirtr 
houses  or  other  buildings  for  that  purpose. 

(1)  1  Hagg.  Cods.  Bep.  13. 
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Humfrey^  in  reply :  Muntz 

It  is  expressly  found  in  this  case  that  fifteen  booths  were  Stubgb. 
necessary,  and  that  the  plaintiff  delayed  entering  into  the  agree- 
ment with  the  builder  until  the  latest  moment  at  which  it  was 
possible  for  the  booths  to  be  erected  by  the  day  of  election.  In 
large  towns,  like  the  one  in  the  present  case,  it  might  be  impossible 
to  procure  a  sufficient  number  of  vacant  houses  or  buildings.  The 
late  Act,  5  &  6  Will.  IV.  c.  36,  assists  in  the  interpretation  of  this 
Act.  The  second  section  provides  that  the  polling  shall  commence 
at  eight  o'clock  in  the  forenoon  of  the  day  next  following  the  day 
fixed  for  the  election.  Now  suppose  the  speeches  were  to  last  until 
ten  o'clock  at  night,  is  the  *mayor  to  sit  up  all  night  to  see  if  he  [  '309  1 
can  hire  houses,  or  endeavour  to  get  booths  erected  ?  According 
to  the  argument  for  the  defendant,  he  must  necessarily  do  so.  In 
the  9  Geo.  lY.  and  the  other  Acts  referred  to,  there  is  no  restriction 
as  to  the  time  when  the  election  should  take  place ;  there  was, 
therefore,  no  necessity  for  any  preparation  before  the  demand  of  a 
poll ;  but  by  the  68th  section  of  the  present  Act,  "  public  notice  of 
the  situation,  division,  and  allotment  of  the  different  booths  shall 
be  given  two  days  before  the  commencement  of  the  poll  by  the 
returning-officer;"  and  he  musk  therefore  prepare  for  a  contest 
before  he  can  know,  with  any  degree  of  certainty,  whether  there 

will  be  one  or  not. 

Cur.  adv.  vulU 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoer,  G.  B.  : 

This  was  a  special  case  argued  before  us  last  week.  It  was  an 
action  brought  by  the  mayor  and  returning-officer  of  the  borough 
of  Birmingham,  to  recover  one-third  part  of  the  expense  of  erecting 
booths,  and  employing  poll  clerks,  at  the  election  which  took  place 
there  in  the  month  of  January,  1840,  of  a  member  of  Parliament. 
The  defendant  had  been  put  in  nomination  on  the  day  appointed 
for  that  purpose,  but  the  show  of  hands  being  against  him,  he 
declined  the  contest.  A  poll  was  demanded  on  behalf  of  Sir  Charles 
Wetherall,  and  was  taken  at  the  booths  erected  by  order  of  the 
mayor,  between  Sir  Charles  and  Mr.  Muntz,  who  was  the  successful 
candidate.  For  some  days  previous  to  the  23rd,  the  defendant  and 
Mr.  G.  F.  Muntz  had  declared  themselves  candidates,  and  circulated 
addresses  to  the  electors,  and  it  was  announced  that  a  third  candidate, 
not  then  named,  would  be  put  in  nomination  on  the  day  of  election. 
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HiTKTz  The  question  is,  whether  the  defendant  was  a  candidate  within  the 

stuboe.      meaning  of  the  Parliamentary  Beform  Act,  2  4  3  Will.  IV.  c.  45. 

[  310  ]  By  the  68th  section  of  that  Act,  it  is  enacted,  "  that  at  every 

contested  election  for  any  borough,  the  retuming-officer  may,  if  it 
shall  appear  to  him  expedient,  cause  booths  to  be  erected  for  taking 
the  poll,"  and  various  provisions  are  made  for  ascertaining  at  what 
booths  the  different  electors  shall  vote,  and  public  notice  of  the 
situation,  division,  and  allotment  of  the  different  booths  shall  be 
given  two  days  before  the  commencement  of  the  poll,  by  the 
retuming-officer. 

By  the  71st  section  it  is  enacted,  *'  that  all  booths  shall  be 
erected  by  the  returning*officers  at  the  joint  and  equal  expense  of 
the  several  candidates,  subject  to  certain  limitations  as  to  price : 
and  all  deputies  and  poll  clerks  appointed  by  the  retuming-offioer, 
shall  be  paid  at  the  rate  specified  in  the  Act,  at  the  expense  of  the 
candidates :  provided,  that  if  any  person  is  proposed  without  his 
consent,  then  the  person  proposing  shall  be  liable  as  if  he  was  a 
candidate."  Under  these  clauses,  it  was  contended  on  the  part  of 
the  plaintiff,  that  the  defendant  is  liable  to  pay  one-third  part  of 
the  sum  necessarily  expended  in  taking  the  poll,  the  amount  of 
which  (360Z.)  was  admitted  to  be  reasonable.  It  was  contended 
that  the  defendant  comes  strictly  and  literally  within  the  provisions 
of  the  Act.  The  plaintiff  rested  his  case  on  three  propositions — 
first,  there  was  a  contested  election ;  secondly,  the  defendant  was 
a  candidate ;  and  thirdly,  the  860/.  was  necessarily  expended  by  the 
plaintiff  in  pursuance  of  the  Act. 

We  are  however  of  opinion,  that  the  plaintiff  has  failed  in  making 
out  the  second  of  these  propositions,  namely,  that  the  defendant 
was  a  candidate,  within  the  meaning  of  that  word  as  used  in  the 
71st  section.  Undoubtedly,  before  the  nomination,  the  defendant 
had  been,  according  to  the  facts  stated  in  the  case,  in  a  popular 
sense  at  least,  a  candidate.  But  we  are  of  opinion,  that  the  contest 
referred  to  in  the  68th  section  is  a  contest  by  a  poll,  and   the 

[  *3ii  ]  candidates  referred  to  in  the  7 1st  section  are  candidates  at  *a  poll : 
and  consequently,  that  the  defendant  having,  immediately  after  tbe 
show  of  hands,  declined  to  go  to  the  poll,  never  was  a  candidate 
within  the  meaning  of  the  Act. 

It  was  urged  upon  us  by  the  2)laintiff'8  counsel,  that  this  cannot 
be  the  true  construction  of  the  Act,  inasmuch  as  the  returning- 
officer  is  necessarily  obliged  to  incur  a  large  portion  of  the  expense 
before  the  day  fixed  for  the  nomination  ;  it  being  often  impossible 
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to  erect  the  necessary  booths  between  the  time  of  the  nomination       mttstz 

and  the  actual  commencement  of  the  poll ;   a  difficulty  which  is      sturoe. 

increased  since  the  passing  of  the  5  &  6  Will.  lY.  c.  86,  whereby 

the  duration  of  the  poll  is  limited  to  one  day,  and  the  number  of 

electors  who  can  vote  at  any  one  polling  place  is  confined  to  800. 

It  must  be  admitted,  that  the  construction  which  we  put  on  these 

clauses  may,  in  some  cases,  possibly,  though  not  very  probably, 

cast  on  the  returning-officer  the  burthen  of  preparing,  at  least  for 

the  erection  of  booths,  when  there  may  be  never  any  person 

answering    the  description  of    a  candidate  eventually   liable  to 

reimburse  him.    But  at  most  this  only  shows,  that  in  certain  rare 

cases  the  post  of  returning-officer  may  be  one  of  an  onerous 

character ;  and  the  Legislature  may  well  have  considered  that  to 

be  a  far  less  evil  than  it  would  be  to  prevent  proper  persons  from 

being  proposed,  under  the  fear  that  the  proposers  might  afterwards 

become  liable  to  the  expense  of  a  poll,  in  which  they  may  have 

taken  no  part.    We  may  further  observe,  that  the  same  enactment 

which  makes  the  candidates  liable  to  the  expense  of  the  booths, 

also  makes  them  liable  to  the  expense  of  the  deputies  and  poll 

clerks  employed  in  taking  the  poll.    It  is  difficult  to  believe  that 

the  Legislature  could  have  meant  to  throw  the  burthen  of  these 

latter  expenses  on  any  persons  except  those  for  whose  benefit  they 

have  been  incurred,  namely,  the  candidates  who  come  to  the  poll ; 

and  this,  therefore,  is  strongly  confirmatory  of  the  construction  we 

put  on  the  word  ''  candidate,"  as  used  in  the  71st  section. 

Our  attention  was  pointed  in  the  argument  to  the  passage  in  the       [  312  ] 
68th  section,  which  directs  the  returning-officer  to  give  two  days' 
notice  before  the  commencement  of  the  poll,  of  the  situation, 
division,  and  allotment  of  the  different  booths. 

This  certainly  shows  that,  in  some  cases,  the  returning-officer 
must  erect,  or  at  all  events  have  made  preparations  for  erecting, 
booths,  before  he  knows  whether  there  will  or  will  not  be  any 
necessity  for  them ;  but,  as  we  have  already  stated,  we  do  not  feel 
the  argument  of  the  plaintiff,  resulting  from  that  state  of  things,  as 
amounting  to  any  thing  like  a  rediictio  ad  absurdum. 

In  the  present  case  the  plaintiff  will  be  subjected  to  no  burthen 
or  difficulty  whatever,  according  to  our  view  of  the  case.  The  two 
candidates,  or  rather  one  of  the  candidates  and  the  proposer  of  the 
other,  are  clearly  bound  to  indemnify  him  against  the  whole  of  his 
expenditure. 

Judgment  far  the  defendant. 
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«•"•  WEBBER  V.  HUTCHIN8. 

May  8. 
(8  Meeson  &  Welsby,  319—320 ;  S.  C.  10  L.  J.  Ex.  3M ;  1  DowL  N.  S.  95.) 

Pl^^  A  writ  oifi,  fa,  whereby  the  sheriff  is  directed  to  levy  a  sum  different  in 

r  3jg  1  amount  from  that  mentioned  in    the  judgment,  although    smaller,    is 

irregular;  unless  the  reason  of  the  Tarianoe  be  shown  on  the  face  of 

the  writ. 
And  the  Ck)urt  will  not  amend  the  writ,  where  the  rights  of  third  persons 

have  intervened :  as  where  the  defendant  has  become  bankrupt  since  the 

execution  of  the  writ. 

This  was  an  action  of  debt,  in  which  final  judgment  having  been 
signed  for  want  of  a  plea,  for  the  sum  of  38,348Z.  14«.,  the  aggregate 
sum  laid  in  the  declaration,  and  lOZ.  13^.  %d.  costs,  a  te$tatum  jieri 
facias  was  issued  thereon,  whereby  the  sheriff  was  directed  to  make 
of  the  goods  of  the  defendant  8,8482.  15«.  8d.,  and  10/.  13«.  Sd.  for 
costs.  The  writ  was  executed  on  the  8rd  of  March  ;  on  the  16th. 
a  counterclaim  having  been  made  to  the  goods,  the  sheriff  applied 
for  relief  under  the  Interpleader  Act,  and  an  order  was  made  thereon, 
the  proceedings  being  then  supposed  to  be  regular.  Subsequently, 
the  defendant  became  bankrupt,  and  at  the  instance  of  his  assignees, 
on  the  20th  of  April,  James  moved  for  and  obtained  a  rule,  calling 
upon  the  plaintiff  to  show  cause  why  this  writ  and  all  proceedings 
thereon  should  not  be  set  aside  for  irregularity,  with  costs. 

Phtt  and  Petersdoi-ff  showed  cause,  and  contended  that  the 
writ  was  not  irregular  merely  by  reason  of  its  being  to  levy  a 
smaller  sum  than  that  for  which  judgment  was  signed  ;  that  the 
only  cases  where  writs  of  execution  had  been  set  aside  on  the  groond 
of  a  variance  in  the  amount  from  the  judgment,  were,  where  they 
were  indorsed  to  levy  a  larger  sum  than  was  warranted  by  the 
judgment :  there  being  in  that  case  no  judgment  to  justify  the 
allegation  in  the  writ,  that  the  sum  therein  mentioned  had  been 
recovered.  But  at  all  events,  this  application  ought  to  have  been 
made  earlier.  It  would  be  said  that  the  rights  of  the  assignees  had 
intervened ;  but  the  cases  on  that  subject  were  applicable  only 
where  the  execution  would  prejudice  bail,  who  were  altogether  third 
parties ;  whereas  assignees  could  have  no  greater  rights  than  the 
bankrupt  himself.     They  cited  Comiack  v.  Melton  (i). 

[  320  ]  KeUy  (with  whom  was  E.  James)  in  support  of  the  rule,  having 

mentioned  the  case  of  Hunt  v.  Passman  (2),  as  showing  that  the 
Court  would  not  amend  the  writ  where  the  defendant  had  become 

(1)  3  Xev.  &  M.  801.  (2)  4  M.  &  S.  329. 
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bankrupt,  and  the  rights  of  his  assignees  bad  intervened,  was      Wbbbeb 
stopped  by  the  Coubt.  Hutchins. 

Parke,  B.  : 

The  writ  must  agree  in  the  mandatory  part  of  it  with  the  judg- 
ment. If  the  plaintiff  sues  out  execution  for  a  part  only  of  the 
sum  recovered  by  the  judgment,  he  may  direct  the  sheriff  accordingly 
by  a  private  memorandum ;  but  if  the  judgment  and  the  writ  do 
not  agree,  the  reason  of  the  variance  ought  to  appear  on  the  face 
of  the  writ.  Then  we  cannot  make  any  amendment,  the  rights  of 
the  assignees  having  intervened,  and  they  having  come  to  the  Court 
in  proper  time. 


The  other  Barons  concurred. 


Rule  absolute. 


GIBSON  AND  Others  v.  CARRUTHERS  (1). 

(8  Meeson  &  Welsby,  321—248 ;  S.  C.  11  L.  J.  Ex.  138.) 

Assumpsit  by  the  assignees  of  T.  H.,  a  bankrupt.  The  declaration  stated 
that  T.  H.,  before  he  became  bankrupt,  at  the  request  of  the  defendant, 
bargained  for  and  agreed  to  buy  from  the  defendant  2,000  quarters  skreened 
Odessa  linseed,  at  the  rate  of  30«.  lOd,  per  quai-ter,  free  on  board  at  Odessa, 
the  shipment  to  be  made  on  board  the  buyer's  vessel,  on  arrival  at  Odessa, 
which  vessel  was  to  be  forthwith  chartered  for  thence,  and  the  amount  of 
invoice  was  to  be  paid  on  handing  over  the  same  and  the  bill  of' lading  to 
the  buyers  in  London,  in  ready  money,  less  two  and  a  half  per  cent, 
discount.  The  declaration  then  averred  that  T.  H.  did,  after  the  making  of 
the  promise  and  before  his  bankruptcy,  forthwith  dispatch  a  vessel  to 
Odessa,  chartered  by  him,  which  vessel  arrived  at  Odessa  within  a  reason- 
able time ;  that  the  vessel  arrived  at  Odessa  after  the  bankruptcy  of  T.  H., 
and  within  a  reasonable  time  after  such  arrival  was  ready  and  willing 
to  receive  the  linseed  on  board,  and  that  one  N.  H.,  the  master  of  the 
vessel,  was  ready  and  willing  to  deliver  to  the  defendant  bills  of  lading  for 
the  linseed,  of  which  the  defendant  had  notice,  and  was  requested  by  the 
said  X.  H.,  the  agent  of  the  plaintiffs  in  that  behalf,  to  deliver  the  linseed 
on  board  the  vessel ;  that  the  defendant  refused  to  deliver  the  linseed  on 
board,  or  any  part  thereof,  by  reason  whereof  the  plaintiffs,  as  assignees  of 
T.  H.,  had  sustained  damage.  The  declaration  then  went  on  to  allege  that, 
although  the  defendant  had  notice  of  the  bankruptcy,  and  that  the  plaintiffs 


18^1. 
May  S. 


(1)  The  explanations  of  the  doctrine 
of  stoppage  in  transitu  contained  in 
judgments  of  Bolide,  B.,  and  Abinoeb, 
C.  £.,  have  been  referred  to  in 
numerous  cases.  See  Schotsmans  v. 
Lancashire  awl  Yorkshire  Railxuay  Co. 
(1867)  L.  E.  2  Ch.  332,  335,  36  L.  J.  Ch. 
361 ;  Btrndtsm  v.  Strang  (1868)  L.  E. 


3  Ch.  588, 590, 37  L.  J.  Ch.  365 ;  ExjHirte 
Hosevear  China  Clay  Co,y  lie  Cock  (1879) 
11  Ch.  D.  560,  569,  48  L.  J.  Bk.  100; 
Ke7idal  v.  Marshall  (1883)  11  Q.  B.  1), 
356,  368, 52  L.  J.  U.  B.  313 ;  Cas8ab(HfloH 
V.  Gibbs  (1883)  11  Q.  B.  Div.  797,  806, 
51  L.  J.  Q,.  B.  593,  and  see  the  Sale  of 
Goods  Act,  1893,  ss.  44,  45.— A.  C. 


Ejcrh.  of 
Pleas. 

[821  ] 
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being  duly  appointed  his  assignees,  were,  within  a  reasonable  time,  ready 
and  willing,  and  then  tendered  and  offered  to  pay  for  the  linseed,  and  then 
requested  the  defendant  to  hand  over  to  them  bills  of  lading  for  the  linseed 
in  London,  or  to  deliver  the  linseed  to  their  assignees  in  London,  yet  the 
defendant  wholly  refused  so  to  do. 

Plea,  that  the  plaintiffs  did  not,  within  a  reasonable  time  after  the 
bankruptcy  of .  T.  H.  and  the  arrival  of  the  vessel  at  Odessa,  give  notice  to 
the  defendant  of  their  intention  to  adopt  the  contract  for  the  purchase  of 
the  linseed,  and  to  abide  by  the  terms  thereof : 

Held,  on  special  demurrer  to  the  plea — per  Pabke,  B.,  Gubxey,  B.,  and 
BOLFE,  B.,  Lord  Abinoer,  C.  B.,  diasentiente — 

1st.  That  the  declaration  disclosed  a  good  cause  of  action,  and  that  the 
plaintiffs  were  entitled  to  recover. 

2ndly .  That  the  matter  contained  in  the  plea  formed  no  answer  to  the  action. 

Assumpsit.  The  declaration  stated,  that  theretofore,  and  before 
the  said  Thomas  Harris  became  a  bankrupt,  to  wit,  on  &c.,  the  said 
Thomas  Harris,  at  the  special  instance  and  request  of  the 
defendant,  bargained  for  and  agreed  to  buy  of  and  from  the 
defendant,  about  2,000  quarters  skreened  Odessa  linseed,  warranted 
to  be  of  good  and  merchantable  quality,  and  equal  to  the  average 
shipments  of  the  season,  at  the  rate  of  30«.  lOd.  per  quarter,  free  on 
board  at  Odessa,  the  quantity  to  be  computed  at  the  rate  of  100 
chetwerts  to  seventy-two  quarters,  the  shipment  to  be  made  on 
board  the  buyer's  vessel  on  arrival  at  Odessa,  which  vessel  was  to 
be  forthwith  chartered  for  thence,  and  the  amount  of  invoice  was 
to  be  paid  on  handing  over  the  same  and  the  bill  of  lading  to  the 
buyers  in  London,  in  ready  money,  less  two  and  a  half  per  cent, 
discount.  The  declaration  then  averred  mutual  promises  between 
Harris  and  the  defendant,  according  to  the  terms  of  that  agree- 
ment :  "^And  the  plaintiffs  aver  that  the  said  Thomas  Harris, 
confiding  in  the  said  promise  of  the  defendant,  did,  after  the 
making  of  the  said  promise  and  before  his  said  bankruptcy,  forth- 
with dispatch  to  Odessa  aforesaid  a  certain  vessel  called  the 
Stensture,  then  chartered  by  the  said  Thomas  Harris  for  that 
purpose,  which  said  vessel  arrived  at  Odessa  aforesaid  within  a 
reasonable  time  in  that  behalf,  to  wit,  on  &c.,  of  all  which  the 
defendant,  at  Odessa  aforesaid,  then  had  notice :  and  the  plaintiffs 
aver  that  the  said  vessel  called  the  Stenature  arrived  as  aforesaid  at 
Odessa  aforesaid,  after  the  said  bankruptcy  of  the  said  Thomas 
Harris  and  not  before,  and  within  a  reasonable  time  after  such 
arrival,  and  from  thence  for  a  long  and  reasonable  time  in  thai 
behalf,  was  ready  to  receive  on  board  at  Odessa  aforesaid  the  said 
linseed ;  and  that  one  Nicholas  Henrick  Hedman,  then  being  the 
master  of  the  said  vessel,  was  ready  and  willing  to  deliver  to  the 
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defendant  bills  of  lading  for  the  said  linseed,  making  the  same 
deliverable  to  the  defendant  or  his  order,  of  all  which  the  defendant 
then,  to  wit,  on  &c.,  had  notice,  and  was  then  requested  by  the 
said  N.  H.  Hedman,  the  agent  of  the  plaintiffs  in  that  behalf,  to 
deliver  and  ship  on  board  the  said  vessel  the  said  linseed ;  yet, 
although  the  said  promise  of  the  defendant,  at  the  said  time  of  the 
said  bankruptcy,  was  and  remained,  and  from  thence  hitherto 
continued  and  still  is  wholly  unsatisfied  and  unrevoked,  and 
although  a  reasonable  time  for  the  delivery  and  shipment  of  the 
said  linseed  had  long  elapsed  before  the  commencement  of  this  suit, 
the  defendant  did  not  nor  would,  when  so  requested  as  aforesaid,  or 
at  any  time,  ship  or  deliver  the  said  linseed,  or  any  part  thereof,  on 
board  the  said  vessel,  or  any  other  vessel,  in  pursuance  of  his  said 
promise,  but  then  and  from  thence  hitherto  wholly  neglected  and 
refused  so  to  do.  By  reason  whereof  the  plaintiffs,  assignees  as 
aforesaid,  have  lost  and  been  deprived  of  divers  great  gains  and 
profits,  which  they  might  and  would  *have  derived  from  the  receipt 
and  sale  of  the  said  linseed,  and  from  the  loading  and  shipping  of 
the  same,  and  the  conveying  thereof  on  board  the  said  vessel,  and 
have  suffered  great  damage  from  the  said  vessel  not  being  loaded 
with  the  said  linseed,  and  being  detained  at  Odessa  aforesaid  for  a 
long  time,  to  wit,  two  months ;  and  although  the  defendant,  before 
the  making  of  the  request  hereinafter  mentioned,  to  wit,  on  &c., 
had  notice  of  the  said  bankruptcy  of  the  said  Thomas  Harris,  and 
that  the  plaintiffs  were  duly  appointed  assignees  of  his  estate 
and  effects  as  aforesaid,  within  a  reasonable  time  after  the  arrival 
of  the  said  vessel  at  Odessa  aforesaid,  to  wit,  on  &c.,  and  from 
thence  for  a  long  and  reasonable  time,  were  ready  and  willing, 
and  then  tendered  and  offered,  to  pay  the  defendant  for  the  said 
linseed,  at  the  rate  and  in  manner  aforesaid,  and  then  requested 
the  defendant  to  hand  over  to  them  bills  of  lading  for  the  said 
linseed  in  London  aforesaid,  or  to  deliver  to  them,  assignees  as 
aforesaid,  in  London  aforesaid,  the  said  linseed ;  yet  the  defen- 
dant did  not  nor  would,  when  so  requested,  or  at  any  time, 
hand  over,  and  hath  not  hitherto  handed  over  to  the  plaintiffs, 
assignees  as  aforesaid,  the  said  bills  of  lading,  or  any  bill  or 
bills  of  lading,  for  the  said  linseed,  and  hath  not,  from  the  time  of 
the  making  of  the  said  promise,  delivered  to  the  said  Thomas 
Harris  before  his  bankruptcy,  or  to  the  said  plaintiffs,  assignees 
as  aforesaid,  since  the  bankruptcy  of  the  said  Thomas  Harris, 
the  said  linseed  or  any  part  thereof,  or  any  linseed  in  pursuance 


Gibson 
r. 

Car. 

BUTHERS. 


[  •323  ] 


716 


1841.    EX.    8  MEE.  &  W.  828—825. 


R.B. 


GiBSOK 

r. 
Gar- 

BUTHEBS. 


[  '324  ] 


[  '325  ] 


of  his  said  promise,  but  hath  hitherto  wholly  neglected  and 
refused  so  to  do. 

Plea.  That  the  plaintiffs,  as  the  assignees  of  the  said  Thomas 
Harris,  did  not  at  any  time,  within  a  reasonable  time  after  the 
bankruptcy  of  the  said  Thomas  Harris  and  the  arrival  of  the  said 
vessel  off  Odessa  as  aforesaid,  give  notice  to  the  defendant  of  their 
intention  to  adopt  the  said  contract  for  the  purchase  of  the  said 
linseed,  and  to  abide  by  the  terms  thereof ;  but  on  the  contrar}' 
thereof,  *the  plaintiffs  therein  wholly  failed  and  made  default,  and 
by  reason  thereof  the  defendant  then  became  and  was  wholly 
discharged  from  all  liability  to  fulfil  the  same.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  defendant  has 
not  by  his  said  plea  traversed  or  denied  any  matter  of  fact  alleged 
by  the  plaintiffs  ;  but  has  introduced  matters  of  fact  not  alleged  or 
necessary  to  be  alleged,  and  upon  which  no  material  issue  can  be 
taken ;  and  also  for  that  the  plea  is  uncertain,  in  alleging  that  the 
plaintiffs  wholly  failed  and  made  default,  without  setting  forth, 
with  sufficient  clearness,  in  what  matter  or  thing  the  plaintiffs  so 
failed  or  made  default ;  and  also  for  that  the  said  plea  is  argu- 
mentative, in  alleging  that  the  defendant  became  wholly  discharged 
from  all  liability  to  fulfil  the  said  contract,  without  setting  forth 
any  sufficient  ground  for  such  discharge  ;  and  also  for  that  the  said 
plea  is  uncertain  and  illusory  in  the  form  in  which  it  is  alleged 
that  the  plaintiffs,  as  assignees  as  aforesaid,  did  not  give  notice  of 
their  intention  to  adopt  the  contract ;  and  also  for  that  the  said 
plea  is  no  answer  to  the  first  breach,  but  is  in  other  respects 
uncertain,  evasive,  argumentative,  and  insufficient. 

The  objections  insisted  upon  by  the  plaintiffs  were  :  That  the  fact 
of  the  plaintiffs  not  having  given  notice  of  their  adoption  of  the 
contract,  is  no  answer  to  the  first  breach,  viz.,  not  loading  the 
linseed  on  board  the  vessel.  Also,  that  the  plea  is  bad  in  not 
alleging  that  the  defendant  was  ready  and  willing  to  load  the 
linseed  on  board  the  vessel,  in  case  he  had  received  notice :  and 
that  it  is  also  bad  for  the  special  grounds  set  forth  in  the  demarrer. 

The  defendant  contends,  first,  that  the  action  ought,  under  the 
circumstances  alleged,  to  have  been  brought  in  the  name  of  the 
bankrupt,  and  not  in  the  name  of  the  assignees.  Secondly,  that 
there  is  a  misjoinder  of  breaches,  in  this,  that  the  first  gives  the 
plaintiffs,  as  assignees,  no  ^right  of  action,  whereas  the  last  breach 
may  do  so.  Thirdly,  that  the  request  to  deliver  the  linseed,  in  the 
first  breach,  is  not  shown  to  have  been  made  by  any  person  with 
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competent  authority,  and  in  behalf  of  the  plaintiffs  in  their  capacity 
of  assignees  ;  nor  does  it  appear  that  they  then  were  assignees,  but 
it  alleges  that  the  defendant  had  notice  of  the  bankruptcy,  and 
therefore  alleges  the  very  ground  on  which  he  was  entitled  to 
object  to  deliver  according  to  the  contract. 

The  case  was  argued  in  Michaelmas  Term  last,  by  Cleasby,  for 
the  plaintiffs,  and  by  R,  V.  Richards^  for  the  defendant. 

The  arguments  are  so  fully  stated  and  discussed  in  the  judgments 
delivered,  that  it  is  not  necessary  to  detail  them  at  length ;  but  the 
following  cases  were  cited  and  commented  upon :  Wright  v.  Fair- 
field (1),  Schondler  v.  Wace  (2),  Hancock  v.  Caffyn  {a).  Smith  v.  Coffin  (4), 
Boornian  v.  Nash  (5),  Marsh  v.  Wood  (6;,  and  Lawrence  v.  Knowles  (7). 

The  Court  took  time  to  consider,  and  there  being  a  difference 
of  opinion  amongst  the  Judges,  they  now  delivered  their  judgments 
sei'iatim, 

BoLFE,  B. : 

The  plaintiffs  in  this  cause  are  the  assignees  of  Thomas  Harris, 
a  bankrupt. 

The  declaration  states,  that  Harris,  before  his  bankruptcy,  agreed 
to  buy  from  the  defendant  about  2,000  quarters  of  linseed,  free  on 
board  at  Odessa,  at  SOs.  lOd.  per  quarter,  the  shipment  to  be  made 
on  board  the  buyer's  vessel  on  arrival  at  Odessa,  which  vessel  was 
to  be  forthwith  chartered  for  thence,  and  the  amount  of  the  invoice 
was  to  be  paid  on  handing  over  the  same  and  the  bills  of  lading 
to  the  buyers  in  London. 

The  declaration  then  states  mutual  promises  by  Harris  *and  the 
defendant,  according  to  the  terms  of  that  agreement,  and  goes  on 
to  aver  that  Harris,  in  part  performance  &c.,  dispatched  a  vessel 
to  Odessa,  which  arrived  in  a  reasonable  time,  and  was  ready  to 
receive  the  linseed  on  board;  that  before  its  arrival  Harris  had 
become  bankrupt ;  but  the  master  of  the  ship  was  ready  and 
offered  to  receive  the  linseed  on  board,  and  to  give  bills  of  lading 
pursuant  to  the  agreement ;  that  the  defendant  refused  to  deliver 
the  linseed  on  board,  or  any  part  thereof,  by  reason  whereof  the 
plaintiffs,  as  assignees  of  Harris,  have  suffered  damage,  &c.     The 

(1)  2  B.  &  Ad.  727.  (6)  32  B.  B.  607  (9  B.  &  C.  145). 

(2)  1  Camp.  487.  (6)  9  B.  &  C.  659. 

(3)  8  Bing.  358 ;  1  Moore  &  Scott,  (7)  50  B.  B.  721  (5  Bing.  N.  C.  399; 
521.  7  Scott,  381). 

(4)  3  B.  B.  435  (2  H.  Bl.  444). 
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declaration  then  goes  on  to  state  that  the  plaintiffs  afterwards, 
within  a  reasonable  time  after  the  arrival  of  the  vessel  at  Odessa, 
gave  notice  to  the  defendant  of  their  being  ready  and  willing  to  pay 
for  the  linseed  on  delivery  in  London  according  to  the  agreement ; 
yet  the  defendant  refused  to  deliver,  &c.,  &c. 

To  this  declaration  the  defendant  has  pleaded,  that  the  plaintiffs 
did  not,  within  a  reasonable  time  after  the  arrival  of  the  vessel  at 
Odessa,  give  notice  to  the  defendant  of  their  intention  to  adopt 
the  contract. 

The  plaintiffs  have  demurred  to  this  plea,  and  have  assigned 
several  causes  of  demurrer,  all  founded  on  the  principle  that  the 
plea  attempts  to  raise  an  immaterial  issue. 

On  the  argument  of  this  case  in  last  Michaelmas  Term  it  was 
contended  on  the  part  of  the  defendant,  first,  that  the  declara- 
tion does  not  state  a  case  which  gives  a  right  of  action  to  the 
assignees;  and  secondly,  that  if  it  does,  then  the  plea  discloses 
a  good  defence. 

I  am  of  opinion  that  neither  of  these  propositions  can  be  sopported. 

As  to  the  first  point,  the  validity  of  the  declaration :  it  is  clear 
that  assignees  of  a  bankrupt  are  entitled  to  the  benefit  of  all  con- 
tracts entered  into  by  the  bankrupt,  and  which  are  in  fieri  at  the 
time  of  the  bankruptcy.  They  may  elect  to  adopt  or  reject  such 
contracts,  according  as  they  are  *likely  to  be  beneficial  or  onerous 
to  the  estate.  In  no  case  can  the  party  who  contracted  with  the 
bankrupt  set  up  the  bankruptcy  against  the  assignees,  as  a  reason 
for  not  doing  what  he  has  agreed  to  do.  Where,  indeed,  the 
payment  of  money  or  performance  of  any  other  duty  by  the  bank- 
rupt forms  a  condition  precedent  to  the  doing  of  the  act  which  the 
contracting  party  has  agreed  to  do,  there,  unless  the  money  is  paid 
or  duty  performed,  either  by  the  bankrupt  or  his  assignees,  it  is 
plain,  on  principles  altogether  independent  of  any  questions  arising 
from  bankruptcy  or  insolvency,  that  no  obligation  exists  on  the 
other  party  to  perform  his  part  of  the  engagement.  But  no  objec- 
tion of  this  sort  can  be  set  up,  except  in  the  case  of  a  mere  contract 
for  the  sale  and  delivery  of  goods,  until  the  time  has  arrived  when 
the  party  seeking  the  benefit  of  the  contract  fails  to  do  something 
which  according  to  its  provisions  he  ought  to  do.  Until  default, 
no  such  objection  arises,  even  where  the  whole  matter  rests  in 
fieri ;  but  much  less  can  such  a  course  be  pursued  where,  as  in 
the  present  case,  the  declaration  shows  that  a  part,  and  probably 
no  inconsiderable  part,  of  the  contract  has  actoally  been^  already 
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performed  by  the  plaintiffs,  or  rather  by  the  bankrupt  whom  the 
plaintiffs  represent.  For  it  will  be  observed,  that  in  this  case 
the  first  act  to  be  performed  under  the  contract  was  the  sending 
of  a  ship  to  Odessa.  This  was  actually  done  at  the  cost  and  risk  of 
the  bankrupt.  If  the  argument  of  the  defendant  be  well  founded, 
the  bankrupt  or  his  estate  must  sustain  the  loss  occasioned  by  his 
having  thus  far  fulfilled  his  part  of  the  contract. 

It  was  endeavoured  to  liken  this  to  a  case  of  stoppage  in  transitu, 
to  which  it  was  supposed  to  bear  a  strong  analogy.  But  it  does 
not  appear  to  me  that  any  such  analogy  exists.  Where  a  vendor 
of  goods  has  put  them  into  the  hands  of  a  carrier,  in  order  to  their 
being  by  him  forwarded  and  delivered  to  the  vendee,  then,  if  the 
vendee  before  actual  delivery  to  him  becomes  insolvent,  the  vendor 
has  a  right  *to  resume  the  possession  with  which  he  had  previously 
parted.  It  may  be  conceded,  that  the  same  circumstances  which 
would  justify  a  seller  in  stopping  the  goods  in  transitu,  will  also 
warrant  his  retaining  them  before  the  transitus  has  commenced, 
where  nothing  remains  to  be  done  but  to  deliver  the  goods  to  the 
purchaser.  But  here  the  proposed  transit  of  the  linseed  from 
Odessa  to  London  was  not,  as  it  seems  to  me,  a  transitus  within 
the  meaning  of  the  doctrine  relative  to  stoppage  in  transitu,  I 
consider  it  to  be  of  the  very  essence  of  that  doctrine,  that  during 
the  transitus  the  goods  should  be  in  the  custody  of  some  third 
person,  intermediate  between  the  seller  who  has  parted  with,  and 
the  buyer  who  has  not  yet  acquired,  actual  possession.  In  this 
case  the  linseed  was  to  be  brought  to  London,  not  in  the  ordinary 
course  of  delivery  by  a  seller  to  a  buyer,  but  under  the  terms  of  a 
special  contract,  which  reserved  to  the  defendant,  the  seller,  the 
exclusive  control  over  it  by  means  of  the  bills  of  lading.  It  was 
one  of  the  terms  of  the  contract,  that  the  defendant  should  in  a 
certain  stipulated  mode  cause  the  linseed  to  be  transported  to 
London,  in  order  that  it  might  there  be  by  him  delivered  at  a 
price  agreed  upon  to  the  bankrupt.  This  the  defendant  was  bound 
to  do,  in  the  same  way  as  if  he  had  agreed  to  do  any  other  act ; 
as  for  instance,  to  build  a  ship,  to  manufacture  goods,  or  the  like  ; 
and  he  had  no  right  to  anticipate  that  when  he  had  performed  his 
part  of  the  contract,  the  bankrupt,  with  whom  he  had  contracted, 
would  not  by  himself  or  his  assignees  perform  what  he  had  agreed 
to  do.  If  the  contract  was  beneficial  to  the  bankrupt,  the  assignees 
would  of  course  adopt  it ;  if  it  was  onerous,  then  the  defendant 
would  have  to  look  to  the  bankrupt  himself,  the  sole  party  with 
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whom  he  contracted,  and  whose  liability  would  continoe  not- 
withstanding the  bankruptcy,  as  was  established  by  the  case  of 
Boorman  v.  Nash  (i).  On  these  ^grounds  I  think  the  declaration 
discloses  a  state  of  facts  which  gives  the  plaintiffs  a  right  of  action. 
Supposing  this  to  be  so,  then  the  only  other  question  is,  whether 
the  plea  states  matter  which  destroys  the  right  of  action  appearing 
on  the  declaration  :  I  think  it  does  not.  All  beneficial  interests  in 
the  bankrupt  are  by  operation  of  law  transferred  to  the  assignees, 
including  such  a  right  of  action  as  exists  in  the  present  case.  The 
assignees  have  the  right  of  adopting  or  repudiating  the  contracts  of 
the  bankrupt,  according  as  they  may  think  them  likely  to  prove 
beneficial  or  the  contrary.  The  proposition  implied  and  asserted  by 
this  plea  is,  that  the  assignees  are  not  entitled  to  the  benefit  of  the 
bankrupt's  contracts,  unless,  within  a  reasonable  time,  they  give 
notice  of  their  intention  to  adopt  them.  But  for  this  proposition  I 
find  no  warrant  either  in  the  statutes  or  the  decided  cases.  All 
that  the  assignees  are  bound  to  do,  is,  to  fulfil  the  bankrupt*s  part  of 
the  engagement  when  the  proper  time  arrives.  If  they  expressly  waive 
the  contract,  or  without  any  express  waiver,  if  at  the  proper  time 
they  omit  to  do  what,  by  the  terms  of  the  contract,  they  are  bound 
to  do,  in  the  first  case  they  certainly  will,  and  in  the  second  they 
probably  may,  absolve  the  other  party  from  all  obligation  towards 
the  assignees.  But  in  such  a  case  the  proper  course  for  the 
defendants  would  be  to  plead,  not  that  the  assignees  had  not  given 
notice  of  adopting  the  contract,  but  that  they  had  repudiated  it,  of 
which  the  express  waiver  certainly  would,  and  the  implied  waiver, 
by  omitting  to  do  what  they  ought  to  do,  might,  under  the  circam- 
stances,  afford  sufficient  evidence.  In  this  case  it  is  not  alleged  by 
the  plea  that  there  was  any  express  waiver,  or  any  implied  waiver, 
by  omitting  to  perform  any  part  of  the  contract,  which,  as  repre- 
senting the  bankrupt,  they  were  bound  to  perform;  and  on  the 
contrary,  it  is  clear,  from  the  pleadings,  that  they  were  always 
ready  to  do  all  which  the  bankrupt  would  have  been  bound  to  do : 
and  I  therefore  think  that  nothing  is  ^stated  in  the  plea  defeating; 
the  plaintiffs'  right  of  action  as  disclosed  in  the  declaration,  and 
consequently  that  judgment  ought  to  be  for  the  plaintiffs. 


GURNEY,  B.  : 

The  case  of  the  plaintiffs  stands  upon  the  12th  and  68rd  sections 
of  the  Bankrupt  Act,  6  Geo.  IV.  c.  16.      The  12th  section  of  the 

(1)  32  B.  R.  607  (9  B.  &  C.  145). 
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Act  specifies  the  property  of  the  bankrupt  which  the  commissioners 
shall  have  power  to  dispose  of.  "Ail  his  money,  fees,  ofiGices, 
annuities,  goods,  chattels,  wares,  merchandise,  and  debts,  whereso- 
ever they  may  be  found  or  known." 

The  63rd  section  vests  the  bankrupt's  property  in  his  assignees. 
The  words  are,  "  all  the  present  and  future  estate  of  the  bankrupt, 
wheresoever  the  same  may  be  found  or  known,  and  all  debts  due 
or  to  be  due  to  the  bankrupt."  Although  the  words  in  these  two 
sections  are  not  precisely  the  same,  they  must  be  considered  as 
denoting  the  same  matters* 

The  object  of  the  Act,  as  stated  by  Lord  Tenterdbn,  in  the  case 
of  Wright  v.  Fairjield,  is  to  give  the  assignees,  for  the  advantage  of  the 
creditors,  every  beneficial  matter  belonging  to  the  bankrupt's  estate. 

What,  then,  is  this  case  ?  The  declaration  states  that  Harris, 
the  bankrupt,  had  entered  into  a  contract  with  the  defendant,  that 
he  (the  bankrupt)  would  charter  and  send  a  vessel  to  Odessa  to 
receive  a  cargo  of  linseed  ;  that  the  defendant  contracted  to  deliver 
the  said  cargo  on  board,  upon  the  arrival  of  the  vessel  at  Odessa, 
and  that  bills  of  lading  were  to  be  made  out  to  defendant's  order, 
and  the  bankrupt  contracted  to  pay  for  the  linseed  in  ready  money, 
on  receiving  the  invoice  and  the  bills  of  lading  in  London.  That 
in  part  fulfilment  of  this  contract,  the  bankrupt  did  charter  and 
send  a  vessel  to  Odessa  to  receive  the  cargo ;  that,  prior  to  the 
arrival  of  the  vessel  at  Odessa,  the  bankruptcy  of  Harris  occurred ; 
that  the  master  of  the  vessel,  as  agent  for  the  assignees,  requested 
the  defendant  to  ship  *and  deliver  the  linseed,  which  he  neglected 
and  refused  to  do. 

It  is  contended  by  the  defendant,  that  the  bankruptcy  absolved 
him  from  the  performance  of  his  part  of  the  contract. 

I  do  not  think  that  it  had  that  effect. 

If  the  bankrupt  had  not  chartered  and  sent  the  vessel  to 
Odessa,  he  would  have  been,  notwithstanding  his  bankruptcy, 
liable  to  an  action  for  a  breach  of  contract.  Here  he  had  per- 
formed his  part  of  the  contract,  so  far  as  it  could  at  that  time 
be  performed.  He  had  chartered  and  sent  a  vessel.  He  must 
thereby  have  incurred  considerable  expense.  If  he  could  not, 
in  his  own  name,  have  insisted  on  the  performance  of  the  con- 
tract, because  he  was  divested  of  his  property  and  his  rights,  I 
think  that  it  follows  that  his  assignees,  who  had  become  his  repre- 
sentatives, may  enforce  the  contract,  it  being  a  contract  beneficial 
to  the  estate,  and  one  in  which  the  creditors  had  an  interest. 
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The  defendant  was  not  required  to  place  the  property  in  the 
hands  of  the  bankrupt,  or  even  in  the  hands  of  the  assignees  ;  and, 
to  come  in  for  a  dividend,  the  defendant  would  have  still  preserved 
his  control  over  the  cargo,  inasmuch  as  the  bills  of  lading  were  to 
be  in  his  own  name,  and  the  cargo  was  not  to  be  delivered  in  London 
until  payment  was  made  in  ready  money. 

It  is  contended  by  the  defendant  that  this  resembles  the  case  of 
stoppage  in  transitu.  Stoppage  in  transitu  stands  alone  in  oar  law. 
It  is  founded  in  strict  justice.  A  person  who  has  sold  and  sent  off 
goods  to  a  purchaser  may,  on  the  bankruptcy  or  insolvency  of  the 
purchaser,  repossess  himself  of  the  goods,  if  he  can  do  so  before 
they  have  arrived  at  the  end  of  their  journey.  This  is  to  prevent 
his  goods  from  being  thrown  into  the  mass  of  an  insolvent  estate, 
leaving  him  to  come  in  for  a  dividend  with  the  creditors  in  general, 
who  would  thus  have  the  benefit  of  his  goods. 

The  case  before  the  Court  bears  no  resemblance  to  this.  This 
linseed,  if  it  had  not  been  stopped  by  the  defendant,  would  not  have 
gone  towards  a  dividend  in  the  bankrupt's  estate,  leaving  the 
defendant  to  come  in  for  his  share  of  that  dividend ;  but  the  estate 
would,  as  in  justice  it  ought,  have  received  the  benefit  of  a  beneficial 
contract  made  by  the  bankrupt,  and  which  contract  has  become 
beneficial  by  means  of  the  expense  which  he  incurred  in  chartering 
and  sending  the  vessel  to  Odessa. 

If  the  declaration  is  sufficient,  the  only  remaining  question  is, 
whether  the  defendant's  plea  is  an  answer  to  it,  and  I  think  that 
it  is  not. 

The  plea  is,  that  the  plaintiffs  (the  assignees)  did  not,  within  a 
reasonable  time  after  the  bankruptcy,  give  notice  to  the  defendant 
of  their  intention  to  adopt  the  contract.  That  is  no  answer  to  the 
plaintiffs'  declaration,  which  alleges  that  he  had  notice  of  the  arrival 
of  the  vessel  at  Odessa,  and  that  the  master  of  the  vessel,  as  agent 
for  the  assignees,  within  a  reasonable  time  after  the  arrival, 
requested  him  to  ship  the  cargo,  which  he  neglected  and  refused 
to  do. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  should  be 
for  the  plaintiffs. 


Parke,  B.  : 

In  this  case  the  assignees  sue  on  a  contract  made  between  the 
defendant  and  tlie  bankrupt,  by  which  the  bankrupt  contracts  to 
charter  and  send  a  vessel  from  London  to  Odessa,  and  the  defendant 
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to  sell,  and  ship  on  board  there,  on  the  arrival  of  the  vessel,  a 
cargo,  of  linseed,  the  bills  of  lading  for  which  were  to  be  made 
deliverable  to  the  defendant's  order  (so  as  to  preserve  his  lien  for 
the  price),  and  the  bankrupt  was  to  pay  the  price  in  ready  money, 
on  receiving  the  invoice  and  bills  of  lading  in  London.  The 
declaration  assigns  as  a  breach,  the  non-shipment  of  the  cargo  at 
Odessa,  where  the  vessel  arrived  after  the  bankruptcy,  of  which  it 
is  stated  the  defendant  had  notice.  *The  plea  avers,  that  the 
assignees  did  not,  within  a  reasonable  time  after  the  bankruptcy, 
and  after  the  arrival  at  Odessa,  give  notice  to  the  defendant  of  their 
intention  to  adopt  the  contract ;  and  there  is  a  demurrer  to  this 
plea,  which  raises  two  questions — first,  whether  the  matter  contained 
in  the  plea  is  an  answer  to  the  action — and  secondly,  whether  the 
declaration  discloses  a  good  cause  of  action. 

I  am  of  opinion  that  the  assignees  are  entitled  to  recover. 

There  can  be  no  doubt  that  the  effect  of  the  assignment  under 
6  Geo.  lY.  c.  16,  ss.  12  and  63,  is  to  vest  in  the  assignees,  to  use  the 
language  of  Lord  Tentbrdbn  in  Wright  v.  Fairfield  (i),  every 
beneficial  matter  belonging  to  the  bankrupt's  estate,  and,  amongst 
the  rest,  the  right  of  enforcing  unexecuted  contracts,  by  which 
benefit  may  accrue  to  that  estate,  and  such  as  may  be  performed 
on  the  part  of  the  bankrupt  by  the  assignees :  such,  in  short,  as 
would  pass  as  part  of  his  personal  estate  to  his  executors  if  he  had 
died,  which  would  not  include  that  description  of  contract  (2)  where 
the  personal  skill  or  conduct  of  the  bankrupt  would  form  a  material 
part  of  the  consideration.  In  order  to  enforce  these  contracts,  it  is 
only  necessary  that  the  assignees  should  perform  all  that  the  bank- 
rupt was  bound  to  perform,  as  precedent  or  contemporary  conditions, 
at  the  time  when  he  was  bound  to  perform  them,  and  the  bankruptcy 
has  no  other  effect  on  the  contracts,  than  to  put  the  assignees  in 
the  place  of  the  bankrupt,  neither  rescinding  the  obligations  on 
either  party,  nor  imposing  new  ones,  nor  anticipating  the  period  of 
performance  on  either  side. 

If  the  assignees  do  all  that  the  bankrupt  ought  to  have  done, 
they  may  recover  against  the  contractor  the  damages  which  the 
bankrupt  himself  could  have  recovered  if  he  had  performed  his 
contract ;  if  they  omit  to  do  so,  they  lose  the  benefit  of  the 
contract,  and  the  other  contracting  party  *has  his  remedy  against 
the  bankrupt,  to  which  the  certificate  is  no  bar :  Boornian  v.  Nash  (3). 

(1)  2  B.  &  Ad.  732.  (3)  32  E.  R.  607  (9  B.  &  C.  145). 

(2)  Evans's  Stat.,  vol.  4,  pp.  2,  328. 
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To  apply  this  to  the  present  case,  the  bankrupt  having  already 
performed  the  first  part  of  his  contract,  by  sending  a  ship  to  Odessa, 
the  next  thing  was  that  the  ship  should  be  ready  to  receive  the 
cargo  on  boa^d.  This  was  also  done,  and  as  the  defendant  refused 
to  load  the  ship,  there  was  a  breach  of  contract,  for  which  the 
assignees  could  sue,  for  the  performance  of  it  would  have  been 
beneficial  to  the  bankrupt's  estate,  and  would  have  been  the  only 
mode  by  which  the  outlay  in  chartering  and  sending  the  vessel 
could  be  repaid.  The  assignees  were  not  bound  to  pay,  or  to  be 
ready  to  pay,  the  price  until  the  arrival  of  the  cargo  in  London,  and 
delivery  of  invoice  and  bill  of  lading — a  period  which  had  not  yet 
arrived.  This  part  of  the  case  appears  to  me  to  be  perfectly  clear, 
and  consequently  the  plea,  which  is  framed  on  the  supposition  that 
the  law  requires  the  assignees  to  give  express  notice,  in  a  reasonable 
time  after  the  bankruptcy,  of  their  adoption  of  the  contract,  is  bad. 
The  law  only  requires  them  to  perform  the  bankrupt's  part  of  it  as 
and  when  he  should  have  done  it  himself. 

But  it  is  said  that  the  declaration  itself  discloses  a  sufficient 
reason  for  the  non-performance  of  the  contract,  because  it  states  the 
bankruptcy,  and  notice  of  it,  before  the  time  for  loading  the  cargo ; 
and  it  is  said  that  by  analogy  to  the  doctrine  of  stoppage  in  tranmtn^ 
the  defendant  might,  on  the  receipt  of  that  notice,  decline  to  proceed 
to  fulfil  the  engagement  on  his  part. 

But  the  doctrine  of  stoppage  in  transitu  applies  only  to  the  case 
of  goods  sold  and  delivered  ;  for  the  delivery  to  a  carrier  or  middle- 
man is  a  delivery  to  the  party,  and  in  cases  of  bankruptcy  and 
insolvency,  the  law,  founded  on  an  equitable  principle,  permits  the 
unpaid  vendor,  at  any  *time  before  the  arrival  of  the  goods  at 
their  place  of  destination,  or  the  vendee's  actual  possession,  to 
resume  possession,  and  put  himself  in  the  same  position  as  if  he 
had  not  parted  with  it  (whether  it  enables  him  also  to  rescind 
the  contract,  is  a  point  yet  unsettled  (i),  and  which  I  need  not 
now  discuss). 

But  this  privilege  in  case  of  bankruptcy  or  insolvency,  (for  it 
belongs  to  both  alike),  has  never  yet  been  extended  further  than  to 
allow  resumption  of  possession  after  the  contract  was  complete  by 
delivery,  and  to  undo  as  it  were  the  delivery ;  there  is  no  trace  of 
any  authority  for  saying,  that  bankruptcy  or  insolvency  excuses 


(1)  See  Clay  v.  Harrisiyn,  34  K.  R. 
334  (10  B.  &  C.  99).  [The  question 
was  at  last  settled  in  the  negative  by 


s.  48  of  the  Sale  of  Goods  Act,  1893. 
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the  party  contracting  with  the  bankrupt  from  performing  any  other 
unexecuted  part  of  his  contract. 

To  allow  a  person  to  retire  from  his  agreement  before  it  is  executed, 
and  the  goods  ready  to  be  delivered,  is  to  deprive  the  bankrupt,  and 
those  who  represent  him,  of  all  power  to  have  the  goods,  on  payment 
of  the  stipulated  price,  and  would  work  the  greatest  injustice  where 
the  Bankrupt  had  already  incurred  expense. 

If  there  were  a  contract  to  build  a  vessel  for  the  bankrupt,  he 
supplying  a  part. of  the  timber,  and  paying  the  price  by  instalments, 
the  last  on  delivery,  and  the  bankruptcy  occur  after  the  timber  has 
been  supplied,  and  some  instalments  paid,  and  before  the  vessel  is 
complete,  it  could  not  be  contended  for  an  instant,  that  the  builder 
could  refuse  to  complete  his  contract  on  the  ground  of  that  bank- 
ruptcy, and  render  all  the  previous  expense  of  the  bankrupt 
unavailing ;  and  yet  that  case  is  in  principle  similar  to  the  present. 
The  bankrupt  has  incurred  the  expense  of  chartering  a  ship ;  is  the 
defendant  to  be  at  liberty  to  refuse  to  perform  what  he  has  engaged 
to  do,  on  the  speculation  that  the  bankrupt  or  his  assignees  will  not 
pay  ?  The  amount  of  the  bankrupt's  expense  is  immaterial,  *and 
it  might  happen,  in  the  case  of  articles  of  great  bulk,  that  the  cost 
of  the  vessel  out  and  home  constituted  a  very  large  part  of  the 
value  of  the  goods  here ;  is  the  bankrupt  to  incur  the  expense,  and 
the  defendant  to  be  at  liberty  to  refuse  to  deliver  on  board  and  throw 
the  whole  of  it  on  the  estate  ? 

It  appears  to  me,  that  these  questions  must  be  answered  in  the 
negative. 

The  only  authority  cited  in  the  argument  for  the  position,  that, 
in  case  of  an  unexecuted  contract,  an  intervening  bankruptcy  excuses 
the  performance,  is  the  case  of  Marsh  v.  Wood  (i).  It  is  enough  to 
say,  that  it  was  decided  on  the  ground  that  the  property  in  the 
subject-matter  of  the  dispute  was,  by  the  bankruptcy,  taken  out  of 
the  bankrupt,  and  the  submission  was  therefore  no  longer  mutual, 
and  not  on  the  principle  that  bankruptcy  dissolves  the  contract. 

For  the  above  reasons  I  am  of  opinion,  that  the  plaintiffs  are 
entitled  to  our  judgment  on  this  demurrer. 

Lord  Abinger,  G.  B.  : 

This  case  arises  upon  the  pleadings,  which  present  the  following 
state  of  facts  :  That  the  bankrupt  Harris  had  agreed  to  buy  of  the 
defendant  about  2,000  quarters  of  Odessa  linseed,  at  the  price  of 

^1)  9  B.  &  C.  659. 
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80a.  lOd.  per  quarter,  free  on  board,  to  be  delivered  by  the  defendant 
at  Odessa  on  board  of  a  ship  which  Harris  was  to  charter  for  the 
purpose  of  receiving  the  same  ;  the  invoice  and  bills  of  lading  were 
to  be  sent  by  the  defendant  to  London,  and  the  price  was  to  be  paid 
by  Harris  upon  their  delivery  to  him  in  cash  :  that  the  bankrupt 
did  accordingly  charter  a  ship,  which  arrived  at  Odessa  after  he 
became  bankrupt,  of  which,  as  well  as  of  the  bankruptcy;  the 
defendant  had  notice,  and  that  he  afterwards  was  applied  to  by  the 
master  of  the  vessel,  as  agent  of  the  plaintiffs,  to  ship  the  goods, 
which  he  refused  to  do. 

Upon  this  contract  it  is  manifest  that  the  defendant  was  to  part 
with  the  possession  of  his  goods  of  great  value,  upon  the  faith  that 
the  buyer,  at  a  future  day,  when  the  bills  of  lading  should  arrive  in 
London,  would  pay  him  for  them.  If  he  had  actually  shipped  the 
goods  before  he  had  notice  of  the  bankruptcy,  and  the  bankruptcy 
had  occurred  afterwards,  I  think  he  might  have  stopped  the  goods 
in  their  progress  to  the  buyer,  had  it  been  in  his  power  to  do  so ; 
and  if  the  goods  had  actually  arrived  at  their  destination,  he  might 
still  have  refused  to  hand  over  the  bills  of  lading  and  invoice  till 
the  price  was  paid.  The  question  then  is,  whether  under  the  actual 
circumstances  he  was  compellable  by  law,  knowing  that  the  bank- 
rupt could  not  pay  him,  to  expose  himself  to  the  risk  of  freight 
and  insurance,  and  sending  his  goods  perhaps  to  a  falling  market, 
upon  the  chance  only  of  its  suiting  the  interest  or  the  pleasure  of 
the  assignees  to  pay  him.  For  it  has  not  yet  been  contended  that 
they  were  bound,  or  could  have  been  compelled,  to  pay  him. 

I  am  of  opinion  that  it  follows  from  the  right  of  the  vendor  to 
stop  the  goods  in  transitu^  if  he  hears  of  the  bankruptcy  of  the 
vendee  before  their  delivery,  that  he  has,  afortiori,  aright  to  refuse 
to  part  with  the  possession  of  them  at  all,  if  he  has  notice  of  the 
bankruptcy  whilst  they  remain  in  his  actual  possession.  I  think 
that  the  mere  insolvency  of  the  vendee  would  have  been  a  bar  to  any 
action  brought  by  him  under  these  circumstances  ;  and  if  he  could 
not,  by  reason  of  his  mere  insolvency,  have  maintained  an  action  for 
the  refusal  to  ship  the  goods,  that  no  right  to  maintain  such  an  action 
vested  in  his  assignees  by  the  event  of  his  subsequent  bankruptcy. 

Having  the  misfortune  to  differ  with  the  other  members  of  this 
Court  upon  this  question,  I  think  it  right  to  go  somewhat  more  folly 
into  the  subject  than  I  should  otherwise  have  done. 

Although  the  question  of  stoppage  in  transitu  has  been  *as 
frequently  raised  as  any  other  mercantile  question  within  the  last 
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hundred  years,  it  must  be  owned  that  the  principle  on  which  it 
depends  has  never  been  either  settled  or  stated  in  a  satisfactory 
manner. 

In  courts  of  equity  it  has  been  a  received  opinion  that  it  was 
founded  on  some  principle  of  common  law.  In  courts  of  law  it  is 
just  as  much  the  practice  to  call  it  a  principle  of  equity,  which  the 
common  law  has  adopted.  This  was  strongly  insisted  upon  by  Mr. 
Justice  BuLLER,  in  his  celebrated  judgment  in  the  House  of  Lords, 
in  the  case  of  Lickban-oiv  v.  Mason  {i).  It  has  also  been  said  by 
Lord  Eenyon,  that  it  was  a  principle  of  equity  adopted  by  the 
common  law  to  answer  the  purposes  of  justice.  The  most  eminent 
equity  lawyers  that  I  have  had  the  opportunity  of  conversing  with 
in  times  that  are  gone  by,  were  unanimous  in  repudiating  it  as  the 
offspring  of  a  court  of  equity.  The  first  case  that  occurred  upon 
this  subject  affords  some  authority  for  the  opinion  of  Mr.  Justice 
BuLLER  and  Lord  Kbnyon.  It  is  the  case  of  Wiseman  v.  Vandeput  (2), 
in  1690.  That  was  a  bill  filed  by  the  assignees  of  the  bankrupt 
against  the  vendor.  The  Lord  Chancellor  directed  an  action  of 
trover  to  be  brought  by  the  plaintiffs,  upon  which  they  recovered  a 
verdict.  It  is  clear,  therefore,  that  the  rule  had  not  at  that  time 
been  adopted  at  law.  The  Lord  Chancellor  however  adopted  it 
in  equity,  and,  notwithstanding  the  verdict  at  law  for  the  plaintiffs, 
made  a  decree  against  them.  The  next  case  is  that  of  Snee  v. 
Prescott  (3).  Lord  Hardwicke  again  applied  the  rule  to  a  certain 
extent  in  equity.  But  it  is  remarkable  that  he  received  evidence  of 
what  was  the  custom  of  merchants  on  this  point ;  and  he  expressly 
founds  his  decree  upon  the  evidence  of  the  custom  of  merchants,  as 
well  as  upon  the  justice  of  the  case.  This  decision  occurred  about 
the  year  1742  or  1743.  The  next  case  is  that  of  Ex  pai-te  Wilkinson, 
in  1755,  referred  to  in  lyAqtiila  v.  Lambert  {4),  *  which  took  place 
in  1761.  There  the  Lord  Chancellor  again  grounded  his  decree 
on  the  usage  of  merchants,  and  stated  that  the  several  previous 
decisions  which  had  taken  place  to  the  same  effect,  had  given  great 
satisfaction  to  the  merchants.  Numerous  cases  have  followed  at 
law,  showing  that  the  right  of  stoppage  in  transitu^  under  certain 
circumstances,  is  now  part  of  the  common  law. 

Nevertheless,  owing  perhaps  to  the  doubtful  state  of  its  parentage, 
many  unsatisfactory  and  inconsistent  attempts  have  been  made  to 
reduce  it  to  some  analogy  with  the  principles  which  govern  the  law 
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of  contract,  as  it  prevails  in  this  country  between  vendor  and 
vendee.  It  is  to  be  observed,  however,  that  the  right  of  stoppage 
in  transitu  is  not  peculiar  to  the  law  of  England.  It  existed,  I 
believe,  in  the  commercial  States  of  Europe.  The  cases  I  have 
already  referred  to,  show  that  it  was  practised  in  the  Italian  States. 
That  it  existed  in  Holland  was  proved  in  a  case  tried  by  Lord 
Loughborough,  and  mentioned  by  him  in  his  judgment  in  the  case 
of  Lickharroxc  v.  Mason  (i).  That  it  is  the  law  of  Russia  was  also 
proved  in  the  cases  of  Inglis  v.  Usherwood(2),  and  of  Bohtlingk  v. 
Inglis  (3).  It  appears  also,  on  reference  to  the  Chapitre  de  la 
Faillite,  in  the  Code  Napoleon,  that  the  law  of  France  on  this 
subject  is  in  all  points  similar  to  our  own.  It  is  known  that  this 
celebrated  code  is  chiefly  a  digest  of  the  law  of  France  as  it  existed 
before  the  Bevolution.  Indeed  the  right  of  stopping  in  transitu 
had,  before  the  composition  or  digest  of  that  code,  acquired  the 
name  in  the  French  law  of  ''  Bevendioation."  It  may,  therefore, 
be  presumed  to  be  a  part  of  the  law  of  merchants  which  prevails 
generally  on  the  Continent.  The  proof  of  which,  from  time  to  time, 
combined  with  its  manifest  justice  and  utility,  has  at  length 
introduced  it  into  the  common  law  of  England,  of  which  the  law 
merchant  properly  understood  has  always  been  reckoned  to  form 
a  part. 

In  considering,  therefore,  new  questions  that  may  arise  on  this 
branch  of  the  law,  I  think  it  safer  to  rely  on  the  ^course  and  effect 
of  the  actual  decisions  that  have  taken  place,  than  upon  the 
reasoning  and  dicta  by  which  it  has  been  attempted,  not  very 
successfully,  to  develope  the  principle,  and  to  make  it  conformable 
in  appearance  and  dress,  if  I  may  say  so,  with  the  family  of  English 
law  into  which  it  has  been  adopted. 

The  first  remark  I  would  make  is,  that  amongst  the  vast  number 
of  cases  discussed  upon  this  subject,  this  is,  as  far  as  I  know,  the 
first  upon  which  the  assignees  of  a  bankrupt  vendee  of  goods  have 
brought  an  action  upon  the  contract  of  sale  against  the  vendor  for 
non-delivery. 

There  is,  indeed,  an  example  of  an  action  of  trover  by  the 
assignees  of  the  bankrupt  vendee  against  the  vendor,  in  the  case 
of  Hanson  v.  Meyer  (4).  That  action  appears  to  have  been  founded 
upon  some  of  the  decisions,  that  a  delivery  of  part  of  the  goods 
sold  by  an  entire  contract  was  a  delivery  of  the  whole,  and  that  the 
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vendor  could  neither  stop  in  transitu  nor  retain  the  remainder, 
because  the  property  of  the  whole  became  indefeasibly  vested  in 
the  vendee  by  the  delivery  of  a  part.  The  plaintiff  therefore 
brought  an  action  of  trover  to  recover  the  remaining  part  of  a 
parcel  of  starch  sold  by  an  entire  contract,  which  had  not  been 
actually  delivered  before  the  bankruptcy  of  the  vendee,  who  had 
whilst  solvent  received  the  greater  part.  The  Court,  however, 
decided  against  the  plaintiff,  upon  the  narrow  ground,  that  the 
starch  was  by  the  contract  to  be  weighed  before  it  was  delivered, 
and  this  remainder,  not  being  weighed,  could  not  be  said  to  be 
delivered.  It  is  impossible  to  read  that  case  without  being  satisfied, 
that  if  the  starch  had  been  weighed,  the  decision  would  have  been 
the  same.  However,  as  far  as  it  goes,  it  is  a  decision  that  the 
assignees  of  the  bankrupt  vendee  can  have  no  property,  as  against 
the  vendor,  in  any  part  of  the  goods  which  have  not  been  actually 
delivered,  or  of  which  the  transitvs  has  not  terminated. 

But  by  the  law  of  England,  the  contract  for  the  sale  of  goods, 
and  a  delivery  to  a  carrier  in  compliance  with  the  sale,  transfers 
the  property  from  the  vendor  to  the  vendee,  and  the  property  of  a 
bankrupt  vests  in  his  assignees.  Nevertheless,  neither  the  vendee, 
if  he  become  insolvent,  nor  his  assignees,  if  he  become  bankrupt, 
can  maintain  an  action  of  trover  against  the  vendor  or  his  agent, 
if  the  vendor,  before  the  arrival  of  the  goods  at  their  destination, 
take  measures  to  prevent  their  delivery  to  the  vendee  or  his 
assignees. 

Without  stopping  to  inquire  whether  this  right  of  the  vendor  to 
stop  the  goods  in  transitu  be  an  equitable  lien  retained  by  him,  or 
a  privilege  resulting  from  the  latent  jus  proprietatis,  or  a  power 
reserved  to  him  by  implication  to  rescind  the  contract  in  certain 
cases,  or  (which  is  perhaps  the  most  reasonable)  an  arbitrary  rule 
adopted  for  the  advantage  of  trade, — I  would  ask,  of  what  avail  is 
the  exercise  of  the  right,  if  the  insolvent  vendee,  or,  he  being  a 
bankrupt,  his  assignees,  may  bring  an  action  against  the  vendor 
upon  the  original  contract  of  sale,  and  claim  damages  for  the  non- 
delivery of  the  goods  ?  Is  not  the  inconsistency  of  these  rights  on 
the  one  side  and  on  the  other  a  sufficient  proof  that  they  cannot 
both  exist  ? 

But  it  is  said  that  the  phrase  '^stoppage  in  transitu,'*  ex  ri 
temiinif  implies  that  a  transittis  must  commence  before  it  can  be 
exercised.  In  other  words,  that  a  vendor,  in  order  to  secure 
himself  from  the  loss  of  his  goods,   by  delivering  them  to  a 
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bankrupt  vendee,  must  send  them  away,  that  he  may  exercise 
the  right  of  bringing  them  back  again,  or  of  preventing  their 
delivery.  That  if  he  agrees  to  sell  goods  upon  credit,  and  the 
vendee  becomes  insolvent  before  they  are  delivered,  he  cannot 
refuse  to  deliver  them  to  the  vendee  or  his  assignees,  upon  the 
application  of  the  one  or  the  other  in  person ;  but  he  may  prevent 
the  delivery  to  either,  if  he  will  only  take  the  trouble  before  they 
apply  to  make  the  goods  set  out  upon  their  journey — *that  he 
must  deliver  them  to  a  carrier,  in  order  to  prevent  their  delivexy 
to  the  vendee. 

Surely  the  abdurdity  of  this  conclusion  is  a  sufficient  refutation 
of  the  argument.     It  is  indeed  true  that  a  stoppage  in  trantitH, 
literally  speaking,  can  have  no  place  before  a  transitus  commences. 
But  the  reason  why  a  vendor  possesses  the  right  to  stop  in  tramitu 
is,  that  he  is  not  bound  to  deliver  to  an  insolvent  vendee  or  his 
assignees.   If  he  were  so  bound,  he  could  not  stop  them  in  transiiH, 
the  right  to  do  which  proves,  a  fortiori,  a  right  to  refuse  to  part 
with  the  possession,  in  case  of  insolvency  of  the  vendee.     If  indeed 
it  were  true  that  the  assignees  of  a  bankrupt  might  maintain  an 
action  to  recover  damages  for  the  non-delivery  of  goods  sold  to  the 
bankrupt,  numerous  cases  must  have  occurred  in  which  it  would 
have  been  their  interest  to  do  so.     But  not  only  has  no  such  action 
been  brought,  but  I  am  not  aware  of  any  dictum  to  that  effect 
previously  to  that  of  Lord  Tbnterdbn,  in  the  case  of  Boorman  v. 
Naah,  where,  in  support  of  an  action  clearly  maintainable  against 
the  bankrupt  for  damages  which  could  not  be  proved  under  his 
commission,  by  reason  of  his  refusal  to  accept  oils  sold  to  him 
before  his  bankruptcy,  to  be  delivered  at  a  period  which  arrived 
after  his  bankruptcy,  that  learned  Judge  is  made  to  say  that  the 
contract  was  not  rescinded  by  the  bankruptcy  (which  in  one  sense 
is  true),  and  that  the  assignees  might  have  enforced  it  if  they  had 
thought  fit ;  from  which  last  part  of  that  dicttnn  I  must  beg  leave 
entirely  to  dissent,  as  being  altogether  inconsistent  and  irrecondl* 
able  with  any  principle  on  which  the  right  of  stoppage  in  transiut 
can  be  founded.     Generally  speaking,  bankruptcy  is  no  dischar^ 
of   the  bankrupt  from  an  executory  contract  made  before  the 
bankruptcy,  and  which  he  is  free  to  perform  afterwards.     There 
may  possibly  be  many  cases  which  ingenuity  may  suggest,  where, 
from  the  nature  of  the  contract  and  the  circumstances  attending  it, 
the  solvent  party  as  well  as  the  ^bankrupt  may  be  liable  in  equity 
and  at  common  law  to  the  performance  of  it,  or  to  the  payment  of 
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damages.  Each  of  these  cases  will  depend  on  its  own  circumstances, 
which  no  doubt  will  develope  some  rule  or  principle  of  law  or 
equity,  by  which  the  particular  case  is  to  be  governed. 

But  there  is  a  certain  class  of  contracts,  in  which  it  is  manifest 
that  bankruptcy  must  put  an  end  to  all  claim  of  the  bankrupt  or 
his  assignees  to  the  performance  of  them  by  the  solvent  party. 
The  contract  of  partnership  is  a  familiaj  instance ;  and  in  every 
case  where  the  motive  or  consideration  of  the  solvent  party  was 
founded,  wholly  or  in  part,  upon  his  confidence  in  the  skill  or 
personal  ability  of  the  bankrupt,  if  the  bankrupt,  from  his  circum- 
stances, is  unable  to  perform  his  part,  the  assignees,  as  it  appears 
to  me,  are  not  entitled  to  substitute  either  their  own  capacity,  or 
skill,  or  credit,  for  that  of  the  bankrupt.  Suppose,  for  example, 
that  a  man  of  wealth,  by  way  of  encouraging  bankers  whom  he 
wishes  to  patronize,  should  agree  with  them  for  a  certain  term 
of  years  to  keep  his  cash  with  them,  upon  the  faith  of  which 
agreement  they  take  a  shop,  purchase  strong  boxes,  and  incur  other 
expenses  necessary  to  carry  on  the  trade.  Upon  their  bankruptcy, 
their  assignees  would  surely  have  no  right  to  insist  upon  keeping 
his  cash  for  the  remainder  of  the  term,  or  upon  their  right  to  find 
him  a  banker.  An  instance  of  another  kind,  but  depending  on  the 
same  principle,  occurred  between  the  late  Sir  Walter  Scott  and  his 
booksellers,  who  had  become  bankrupts. 

He  had  engaged  to  write  a  novel,  which  they  were  to  have  the 
benefit  of  publishing,  in  consideration  of  which  they  were  to  pay 
him  4,000i.,  for  which  they  had  given  him  their  acceptances  in 
anticipation.  Before  the  work  was  finished  they  became  bankrupt, 
whereupon  Sir  Walter  Scott  took  up  all  the  bills  he  had  negotiated. 
Upon  the  conclusion  of  his  work,  when  it  was  ready  for  the  press, 
the  assignees  contended,  that  by  virtue  of  the  contract  they  *had 
a  right  to  the  profit  of  publishing  it,  which  they  were  ready  to 
undertake.  Sir  Walter  Scott  suggested  several  grounds  to  show 
that  the  credit,  the  skill,  the  judgment,  integrity,  and  personal 
character  and  reputation  of  a  publisher  were  matters  of  great 
importance  to  an  author,  on  which  the  success  and  reputation  of 
his  works  might  greatly  depend,  and  therefore  insisted  that, 
the  consideration  for  his  contract  having  respect  to  the  personal 
credit  and  qualities  of  the  bookseller,  he  was  by  their  bankruptcy 
discharged  from  his  contract.  I  must  own  that  his  reasoning 
appeared  satisfactory  to  me ;  but  a  more  obvious  illustration  of 
the   principle  on  which   it  rested  would  have  been  afforded  by 
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reversing  the  case,  and  supposing  that  Sir  Walter  Scott  had  been 
the  bankrupt  and  his  booksellers  solvent,  would  they  have  been 
content  to  pay  their  4,0002.,  and  take  the  risk  of  publishing  a  novel 
written   by  the  assignees  of  the  novelist?     Without^  therefore, 
presuming  to  suggest  any  rule  that  would  govern  all   possible 
contracts  upon  the  event  of  the  insolvency  of  either  party,  I  shall 
confine  myself  to  the  single  case  of  a  contract  for  the  sale  of  goods, 
where  the  bankruptcy  or  insolvency  of  the  buyer  intervenes  before 
the  period  for  the  payment  has  arrived,  and  before  the  goods  have 
come  to  the  actual  possession  of  the  buyer  or  his  assignees,  or  to 
the  ultimate  place  of  their  destination.    In  other  words,  I  confine 
myself  to  the  single  case  where  the  right  of  stoppage  in  trangUH, 
after  the  transit  has  commenced,  may  be  exercised  :  and  it  appears 
to  me  very  plain,  that  wherever  that  right  may  be  exercised,  it  is  & 
proof,  (i  fortiori,  that  the  vendor  is  discharged  by  the  insolvency  of 
the  vendee  from  the  obligation  of  delivering  the  goods  at  all,  and 
consequently  from  the  obligation  of  making  the  transitu^  commence. 
If  it  be  necessary  to  look  for  any  principle  on  which  this  right 
depends,  it  may  be  found  in  the  implied  condition  in  every  sale  of 
goods,  that  the  buyer  if  he  lives,  or  his  estate  if  he  dies,  will  be 
able  to  pay  for  them.     To  him  *and  to  his  ability  alone  the  vendor 
trusts,  and  he  is  not  bound  to  take  the  credit  of  any  other  man. 
He  may,  if  he  think  fit,  dispatch  the  goods  to  the  assignees  npon 
their  request,  and  take  them  for  his  paymasters  ;  but  if  he  does  so 
he  makes  a  new  contract  with  them.    In  the  case  where  the  vendor 
is  not  to  part  with  his  personal  possession  of  the  goods  till  be  is 
paid,  it  is  clear  that  neither  the  bankrupt  nor  his  assignees  can 
have  the  goods  without  payment.     There  credit  is  no  part  of  the 
contract,  and  the  position  of  the  vendor  is  not  changed  by  the 
insolvency.    But  where  the  goods  are  to  be  paid  for  at  a  fatni>^ 
day,  or  where  the  vendor  is  to  part  with  the  actual  possession  ci 
them  by  sending  them  by  a  carrier,  though  he  is  to  receive  the 
money  upon  delivery  after  their  arrival,  in  either  of  these  cases  he 
trusts  to  the  credit  of  the  bankrupt :  the  assignees  are  not  bound  to 
pay  for  the  goods  when  they  arrive.   The  vendor  has  not  contracted 
either  to  give  them  credit,  or  to  take  the  risk  of  their  responsibilitT 
or  their  pleasure.    The  only  consideration  for  his  agreement  to 
dispatch  the  goods  is  the  credit  he  gives  to  the  personal  ability  oi 
the  vendee  to  pay  for  them  when  they  arrive,  and  if  that  considera- 
tion fails,  the  contract  is  voidable  at  his  pleasure.    By  the  lav  of 
France,  to  which  I  have  already  referred,  it  is  provided  thai  the 
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syndics  of  the  insolvent  are  entitled  to  a  delivery  of  goods  stopped 
in  transitu,  if  they  will  pay  the  vendor  the  full  price  the  bankrupt 
has  agreed  for.  This  is  a  positive  rule  ;  and  it  must  be  understood 
that  they  are  to  make  actual  payment,  and  not  to  substitute  their 
credit  or  that  of  any  other  man  for  that  of  the  bankrupt,  for  that 
would  be  a  new  contract.  The  rule  applies  to  a  case  of  actual 
stoppage  in  transitu,  where,  to  a  certain  extent,  the  vendor  has 
acted  upon  the  credit  of  the  vendee,  and  not  to  the  case  of  a  notice 
of  bankruptcy  before  the  goods  are  dispatched. 

It  is  no  new  principle  in  the  law  of  England  to  say  that  a  contract 
is  void  on  the  ground  of  fraud.     Many  cases  *have  occurred  where 
contracts  of  purchase,  made  with  the  fraudulent  intent  to  cheat  the 
vendor,  and  dispose  of  the  goods  at  a  swindling  price  to  raise  money, 
have  been  deemed  void.    In  some  cases  such  contracts  have  been 
made  the  foundation  of  criminal  charges  of  felony  or  fraud.     If 
a  man,  intending  bankruptcy,  were  to  purchase  goods  for  the  mere 
object  of  making  a  better  dividend,  or  of  preferring  a  favourite 
creditor,  without  the  least  intention  of  paying  for  them,  I  presume, 
upon  the  clear  proof  of  such  facts,  the  vendor  would  be  held  absolved 
from  his  contract.     Now  bankruptcy  and  insolvency  are  presumably 
founded  in  intention  and  fraud,  and  the  law,  which  protects  the 
vendor  in  such  a  case  from  the  loss  of  his  goods,  by  delivery  of  them 
to  a  bankrupt  or  insolvent,  may  very  properly  be  considered  as 
proceeding  on  the  principle,  that  a  contract  to  purchase  goods  by 
one,   who  shortly  after  becomes  bankrupt  or  insolvent,   was  a 
fraudulent  contract,  and  void  as  against  the  vendor,  though  not 
against  the  vendee,  who  could  not  set  up  his  own  fraud  to  avoid  his 
contract.     I  consider  the  absence  of  all  example  of  the  assignees  of 
a  bankrupt  vendee  bringing  an  action  for  the  non-delivery  of  goods, 
a  very  cogent  proof  of  the  opinion  which  has  prevailed  on  this 
subject.     But  there  is  a  case  of  an  action  brought  by  an  insolvent 
vendee  against  the  vendor,  the  decision  of  which  goes  the  full 
length  of  establishing  the  position  I  have  laid   down,  that  the 
insolvency  of  the  vendee  discharges  the  vendor  from  the  obligation 
of  parting  with  the  goods  upon  credit.     It  is  the, case  of  Reader  v. 
KtmtchbuU,  tried  at  the  sittings  at  Westminster  after  Hilary  Term, 
1786,  before  Mr.  Justice  Bullbr.     **  The  plaintiff  declared  upon  an 
agreement  by  the  defendant  to  deliver  to  him  a  quantity  of  Man- 
chester cottons.     The  defence  was,  that  after  making  the  contract 
the   plaintiflF  had  compounded   with   his  creditors.     Mr.   Justice 
BuLLBB  directed  the  jury,  that  if  they  believed  the  plaintiff  was 
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really  in  such  a  situation  as  to  be  unable  to  *pay  for  the  goods, 
that  was  a  good  defence  in  point  of  law  to  the  action  ;  and  the  jary 
accordingly  found  a  verdict  for  the  defendant."  A  note  of  this 
case  will  be  found  in  the  report  of  Tooke  v.  HoUingworth  (i). 

This  authority  ought  to  be  deemed  conclusive  upon  a  question  io 
which  common  sense  and  common  justice  point  to  the  same  con- 
clusion. Now  to  apply  the  principle  to  the  present  case.  Is  it  a 
case  in  which  the  vendor,  after  the  commencement  of  the  transUm, 
might  have  stopped  the  goods,  and  prevented  their  delivery  to  the 
bankrupt?  That  it  is  so  is  proved  by  the  case  of  Bohtlingk  v.  Intjiif, 
already  cited,  in  which,  though  the  vendee,  by  the  contract,  was  to 
charter  a  ship  and  send  it  for  the  goods,  and  though  the  goods  were 
accordingly  shipped  in  that  vessel,  it  was  held  that  the  vendor 
might  still  exercise  the  right  of  stopping  in  transitu ;  that  case  is 
indeed  exactly  similar  to  the  present,  in  all  points  but  one,  which 
makes  this  a  stronger  case  for  the  exercise  of  the  right,  and  that 
point  is,  that,  by  the  contract,  here  the  vendor  was  to  retain  the 
bills  of  lading  in  his  own  hands  till  they  were  exchanged  for  the 
money.  It  is  the  case,  therefore,  of  a  contract  to  sell  goods  to  be 
delivered  at  a  future  time,  before  which  the  vendee  becomes  bank- 
rupt. If,  therefore,  the  vendor  should  ship  the  goods  before  he  has 
notice  of  the  insolvency,  he  has  a  right  to  stop  their  delivery  to  the 
insolvent,  who  cannot  pay  him  for  them.  Is  he  bound,  then,  after 
previous  notice  of  the  bankruptcy,  to  send  the  goods  upon  the 
chance  that  the  assignees  may  take  them  and  pay  him  ?  Snrelj 
not ;  the  assignees  are  under  no  obligation  to  pay  him  ;  they  may 
refuse  to  take  the  goods  and  leave  them  on  his  hands.  He  if. 
therefore,  according  to  the  opinion  of  the  other  members  of  this 
Court,  reduced  to  this  dilemma,  that  he  is  bound  to  send  the  good? 
to  London,  there  to  take  the  chance  of  market,  which,  if  favourable, 
may  tempt  the  assignees  to  receive  them,  and  pay  the  price:  if 
unfavourable,  *must  bring  a  loss  upon  him,  even  of  the  wholt. 
should  the  price  not  be  equal  to  the  freight.  Whereas  the  very 
object  of  his  contract  was,  to  sell  for  a  fixed  price,  and  have 
nothing  to  hazard. 

Under  these  circumstances,  it  appears  to  me  that  he  wa$ 
discharged  by  the  insolvency  of  the  vendee  from  the  obligation 
to  send  forward  the  goods  at  all :  that  according  to  the  case  above 
referred  to,  he  would  have  had  a  good  defence  against  the  insolvent, 
had  he,  being  insolvent,  brought  an  action  for  the  refusal  to  ship 

1)  5  T.  B.  218. 
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the  goods  before  his  bankruptcy  ;  and  consequently  that  no  cause  of 
action  for  not  shipping  the  goods  vested  in  the  assignees. 

I  observe  the  declaration  is  so  framed  as  to  embrace  the 
alternative  of  a  right  of  action  in  the  assignees  upon  the  original 
contract,  and  a  right  of  action  derived  from  their  notice  that  they 
would  perform  the  contract  in  place  of  the  bankrupt.  But  if  no 
right  of  action  existed  in  them  to  compel  the  shipment  of  the  goods, 
the  declaration  is  bad ;  and  I  am  of  that  opinion. 

But  if  it  could  be  supposed,  which  I  think  it  cannot,  that  any 
right  of  action  could  arise  out  of  their  notice  that  they  were  ready 
and  willing  to  receive  and  pay  for  the  goods,  then,  as  such  notice 
must  have  been  given  in  reasonable  time,  the  plea  which  alleges  that 
it  was  not  given  in  reasonable  time  must  be  good,  so  that  in  either 
case  the  judgment  on  the  demurrer  ought  to  be  for  the  defendant. 

I  would  add  only  one  remark,  to  distinguish  the  case  of  an 

executor  from  that  of  an  assignee.    A  party  contracting  to  sell 

goods  must  contemplate  the  existing  and  continuing  solvency  of  the 

vendee  till  the  goods  are  paid  for,  but  he  cannot  contemplate  the 

continuance  of  his  life,  so  as  to  make  that  an  implied  condition 

of  the  delivery.     He  contracts,  therefore,  in  point  of  law,  with 

the    vendee   and  his  executors,   but    not  with    the  vendee  and 

his  assignees. 

Judgment  for  the  plaintiffs. 


GIBSON 

tr. 

Car- 

BUTHER8. 


SMITH  V.  ADKINS  and  Another  (1). 

(8  Meeson  &  Welsby,  362—371 ;  S.  C.  11  L.  J.  Ex.  83 ;  1  Dowl.  N.  S.  129.) 

Chordi wardens  and  overseers  are  not,  by  59  Geo.  III.  c  12,  s.  17,  made 
a  complete  body  corporate,  but  are  only  empowered  *'to  accept,  take,  and 
hold  in  the  nature  of  a  body  corporate,'*  and  therefore  that  it  is  not 
necessary  to  show  the  acceptance  by  them  of  a  demise  under  the  above- 
mentioned  section  by  an  instrument  under  a  common  seal. 

It  is  no  objection  that  the  names  of  the  then  churchwardens  and  overseers 
are  not  mentioned,  as  the  grant  would  be  good  by  the  name  of  office  to  the 
then  individual  officers. 

Trespass  for  breaking  and  entering  a  certain  dwelling-house  and 
garden  of  the  plaintiff,  and  making  a  noise  and  disturbance  therein, 
and  pulling  down  and  removing  ^certain  fixtures,  and  trampling 
upon,  uprooting,  and  severing  certain  carrots,  &c.,  and  ejecting  and 
expelling  the  plaintiff  from  the  possession  of  the  house,  and  keeping 
him  so  expelled,  and  taking  his  goods,  &c. 

(1)  Property  vested  in  churchwardens      purposes)  is  now  transferred  to  the 
and  overseers  (except  for  ecclesiastical      parish :  56  &  57  Vict.  c.  73,  s.  5  (c). — F.  P. 


1841. 
May  13. 

Exch,  of 
Pleas. 

[362] 
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Smith  Plea.     That  before  and  at  the  said  times  when  Sec.,  the  Bight 

Adkins.  Hon.  Francis  Charles  Ingram  Seymour  Conway,  Marqais  of 
Hertford,  was  seised  of  and  in  the  said  dwelling-honse  and 
garden,  with  the  appurtenances,  in  which  &c.  in  the  declaration 
mentioned,  in  his  demesne  as  of  fee ;  and  being  so  seised,  be  the 
said  Marquis,  before  the  said  times  when  &c.,  to  wit,  on  the  Ist  day 
of  January,  a.d.  1837,  demised  the  said  dwelling-house  and  garden, 
with  the  appurtenances,  in  which  &c.,  to  the  then  churchwarden 
and  overseers  of  the  poor  of  the  parish  of  Arrow,  to  have  and  to 
hold  the  same  to  the  then  churchwarden  and  overseers  of  the  poor 
of  the  said  parish  and  their  successors,  for  and  on  behalf  of  the 
said  parish,  for  one  whole  year  from  thence  next  ensuing,  and  fully 
to  be  complete  and  ended,  and  so  on  from  year  to  year,  as  long  as 
they  the  said  Marquis  and  the  churchwarden  and  overseers  of  the 
poor  of  the  said  parish  for  the  time  being  should  respectively 
please;  by  virtue  of  which  said  demise,  the  then  churchwarden 
and  overseers  of  the  poor  of  the  said  parish,  afterwards,  and  before 
the  said  time  when  &c.,  to  wit,  on  the  day  and  year  last  aforesaid, 
entered  into  and  upon  the  said  dwelling-house  and  garden,  with  the 
appurtenances,  in  which  &c.,  and  became  and  were  possessed 
thereof ;  and  the  churchwarden  and  overseers  of  the  poor  of  the 
said  parish  and  their  successors  have  been  thenceforth,  by  virtue 
of  the  premises,  and  of  the  statute  in  such  case  made  and  provided, 
possessed  of  and  in  the  said  term  and  tenancy  and  interest  of  and 
in  the  said  dwelling-house  and  garden,  with  the  appurtenances,  in 
which  &c.,  for  and  on  behalf  of  the  said  parish,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided ;  and  that 
afterwards,  and  before  the  said  times  when  &c.,  to  wit,  on  the  1st 

[  *364  ]  day  of  *  January,  a.d.  1888,  the  said  dwelling-house  and  garden, 
with  the  appurtenances,  in  which  &c.,  then  being  vested  in  the 
churchwarden  and  overseers  of  the  poor  of  the  said  parish  as  afore- 
said, on  behalf  of  the  said  parish,  and  then  being  a  tenement,  pro- 
vided at  the  charge  of  the  said  parish,  for  the  habitations  of  the 
poor  thereof,  one  Mary  Smith,  then  being  a  poor  person,  had  been 
then  permitted  by  the  churchwarden  and  overseers  of  the  said 
parish  for  the  time  being  to  occupy  the  said  tenement  in  which  &c., 
and  from  thence  until  and  at  the  time  of  making  the  complaint 
hereinafter  mentioned,  remained  in  possession  thereof,  and  bad 
refused  and  neglected  to  quit  the  same,  and  deliver  up  possession 
thereof  to  the  churchwarden  and  overseers  of  the  poor  of  the  said 
parish  within  one  month  after  a  certain  notice  and  demand   in 
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\vriting  for  that  purpose,  signed  by  the  churchwarden  and  overseers       Smith 

of  the  poor  of  the  said  parish,  which  had  before  then,  to  wit,  on      adkins. 

the  11th  day  of  June,  in  the  year  aforesaid,  been  delivered  to  the 

said  Mary  Smith,  the  said  Mary  Smit^  then  being  and  continuing 

in  such  occupation  and  possession  under  and  by  virtue  of  the  said 

permission  at  the  time  of  such  delivery,  and  since  the  delivery  of 

which  upwards  of  one  month  at  that  time  had  expired,  whereupon 

one  Joseph  Bayzand,  then  being  one  of  the  overseers  of  the  poor  of 

the  said  parish  as  aforesaid,  to  wit,  on  the  18th  day  of  July,  in  the 

year  aforesaid,  according  to  the  form  of  the  statute  in  such  case 

made  and  provided,  duly  preferred  an  information  and  complaint 

upon  oath  against  the  said  Mary  Smith,  of  the  premises  aforesaid, 

before  the  Bev.  Francis  Palmer,  clerk,  one  of  her  Majesty's  justices 

of  the  peace  in  and  for  the  said  county  of  Warwick,  and  thereupon 

afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  the 

said  Bev.  Francis  Palmer,  as  such  justice  as  aforesaid,  according 

to  the  forms  of  the  statute  in  such  case  made  and  provided,  duly 

issued  his  summons  under  his  hand  and  seal  to  the  said  Mary 

Smith,  and  thereby  then  required  the  said  *Mary  Smith  personally       [  •ses  ] 

to  appear  before  him  the  said  Bev.  Francis  Palmer,  and  such  other 

of  her  Majesty's  justices  of  the  peace  as  should  be  present  at  the 

**  Swan  Hotel,"in  Alcester,in  the  said  county  of  Warwick,on  Monday, 

the  22nd  day  of  July  then  next  ensuing,  then  to  answer  the  premises, 

and  then  caused  the  said  summons  to  be  delivered  to  the  said  Mary 

Smith,  upwards  of  seven  days  before  the  said  22nd  day  of  July  in 

the  said  summons  mentioned,  to  wit,  on  the  said  18th  day  of  July 

in  the  year  aforesaid ;  and  thereupon  afterwards,  to  wit,  on  the 

said  22nd  day  of  July,  at  the  said  ''Swan  Hotel"  in  Alcester,  in  the 

county  of  Warwick  aforesaid,  the  said  Mary  Smith,  having  been 

duly  summoned  to  appear  before  the  said  justices  as  aforesaid,  then 

neglected  to  appear  before  the  said  justices,  that  is  to  say,  before 

the  said  Beverend  Francis  Palmer  and  the  Beverend  Elias  Webb, 

clerk,  two  of  her  Majesty's  justices  then  present,  and  it  was  then 

proved  on  oath  before  the  said  justices,  that  the  said  summons  had 

been  delivered  to  the  said  Mary  Smith  as  aforesaid,  and  thereupon 

the  said  justices  did  proceed  to  hear  and  determine  the  matter  of 

the  said  complaint,  according  to  the  form  of  the  statute  in  such 

case  made  and  provided,  and  did  find  and  adjudge  the  same  to  be 

true,  and  thereupon  the  said  Beverend  Francis  Palmer,  and  the 

said  Beverend  Elias  Webb,  clerk,  so  being  such  justices  for  the 

county  of  Warwick  aforesaid,  afterwards,  and  before  the  said  times 
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Smith       when  &c.,  to  wit,  on  the  daj  and  year  last  aforesaid,  according  to 

adkins.  the  form  of  the  statute  in  such  case  made  and  provided,  daly  made 
and  issued  their  certain  warrant  under  their  hands  and  seals, 
directed  to  the  constable  of  the  parish  of  Arrow,  in  the  said  county 
of  Warwick,  and  to  all  other  peace  officers  within  the  same  county, 
and  then  charged  and  commanded  them,  and  every  of  them,  that 
they  should  without  delay  go  to,  and  cause  possession  of  the 
premises  in  question,  being  the  said  tenement  in  which  &c.,  in 
the  said  declaration  mentioned,  to  be  delivered  to  the  church- 

r  '366  ]      wardens  *and  overseers  of  the  said  parish  of  Arrow,  or  some  or 
one  of  them,  pursuant  to  and  in  compliance  with  the  directions  of 
an  Act  of  Parliament  passed  in  the  59th  year  of  the  reign  cf  King 
George  III.,  intituled,  '*  An  Act  to  amend  the  Laws  for  the  Belief 
of  the  Poor ;  "  which  said  warrant  afterwards,  and  before  the  said 
time  when  &c.,  to  wit,  on  the  same  day  and  year,  was  delivered  to 
the  defendant  William  Adkins,  who  then,  and  at  the  time  of  the 
making  of  the  said  warrant,  and  from  thence  until  and  at  the  said 
times  when  &c.,  was  constable  of  the  said  parish  of  Arrow,  in  due 
form  of  law  to  be  executed :  by  virtue  of  which  warrant  he  the  said 
William  Adkins,  so  being  such  constable  as  aforesaid,  in  order  to 
deliver  the  peaceable  and   quiet  possession  thereof  to  the  said 
churchwardens  and  overseers  of  the  said  parish,  and  the  other 
defendant  William  Blackband,  as  the  servant  and  by  the  command 
of  the  said  William  Adkins,  and  aiding  and  assisting  him  as  con- 
stable, afterwards  and  within  a  reasonable  time  after  the  said 
finding  and  adjudication,  and  after  the  making  and  delivery  of  the 
said  warrant,  to  wit,  at  the  said  time  in  the  introductory  part  of 
this  plea  mentioned,  and  when  &c.,  the  same  being  in  the  day-time, 
broke  and  entered  into  the  said  dwelling-house  and  garden,  vith 
the  appurtenances,  in  which  &c.,  in  the  said  declaration  mentioned; 
and  because  the  plaintiff  and  his  family,  who  were  then  oocupjinz 
the  said  tenement  as  in  the  declaration  mentioned,  the  phintif 
claiming  some  title  thereto  under  colour  of  a  certain  charter  d 
demise,  pretended  to  be  thereof  made  to  him  by  the  said  Man 
Smith  for  the  term  of  his  natural  life,  after  her  said  refusal  and 
neglect,    whereas    nothing    passed    thereby ;    and    although  ibt: 
plaintiff  and  his  family  were  then  requested  so  to  do,  refused  to 
depart  and  go  out  of  the  said  tenement,  the  defendants  then  gently 
ejected,  expelled,  put  out,  and  removed  the  said  plaintiff  and  h> 
family  from  the  said  tenement  in  the  said  declaration  mentione-i. 

[  •307  ]      for  the  purpose  of  delivering  the  peaceable  *and  quiet  possesaiyt 
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thiBreof  to  the  churchwardens  and  overseers  of  the  said  parish  :  and       smi'th 
SO  justified  the  trespasses  complained  of.  Adkins. 

Special  demurrer,  and  joinder  in  demurrer. 
[The  objections  to  the  plea  are  sufficiently  stated  in  the  argument.]' 
The  case  was  argued  on  the  11th  of  May,  by  [  368  J 

Petersdorff^  in  support  of  the  demurrer : 

The  first  objection  to  the  plea  is,  that  it  does  not  aver  a  seisin  in 
fee  at  the  time  of  the  demise  to  the  churchwardens  and  overseers. 
In  Com.  Dig.  **  Pleader,"  E,  5,  it  is  said,  **  If  the  defendant,  in 
trespass  quart  claumun  freii'it,  pleads  that  it  was  his  freehold,  he 
must  say,  at  the  time  of  the  trespass,  otherwise  it  will  be  bad.'* 
The  allegation  in  the  plea  that  the  locus  in  quo  is  a  certain  tenement 
belonging  to  the  parish  of  Arrow,  must  be  taken  most  strongly 
against  the  defendant ;  and  if  it  refers  to  the  time  when  the  trespass 
was  committed,  it  is  an  immaterial  allegation.  Another  objection 
is,  that  the  lease  does  not  appear  to  have  been  by  deed.  By  the 
stat  59  Geo.  III.  c.  12,  s.  17,  the  land  is  vested  in  the  church- 
wardens and  overseers  as  a  corporate  body ;  and  the  conveyance, 
therefore,  must  be  by  deed,  and  accepted  by  deed  under  the 
corporation  seal. 

(Pabke,  B.  :  Is  there  any  authority  for  saying  that  a  demise  for 
a  ye$ir  must  be  by  an  instrument  under  seal  ?) 

It  may  not  be  so  in  the  case  of  an  ordinary  individual,  but  it  must 
in  the  case  of  a  corporation.     *     *     * 

Cowling,  in  support  of  the  plea : 

As  to  the  first  point:  in  Rex  v.  Soinerton  (i),  an  indictment 
charged  that  A.  B.,  on  cVc,  being  the  servant  of  J.  H.,  on  the  same 
day  Ac,  *one  gold  ring  &c.,  then  and  there  being  in  the  possession  [  •seg  ] 
of  J.  H.,  and  being  his  goods  and  chattels,  feloniously  did  steal : 
mid  it  was  held  that  the  fair  import  of  the  charge  was,  that  A.  B. 
was  the  servant  of  J.  H.  at  the  time  when  the  theft  was  committed. 
That  is  in  point  to  the  present  case.  Then  as  to  the  question  of 
a  demise  by  deed,  the  churchwardens  are  not  a  corporation  properly 
so  called,  but  merely  a  quasi  corporation.  In  Alderman  v.  Xeate  (2), 
it  was  expressly  held  that  a  lease  vested  in  the  overseers  of  the 

(1)  7  B.  &  U.  463.  (2)  51  fi.  B.  775  (4  M.  &  W.  704). 
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Smith  puor  by  viitue  of  the  btat.  59  Geo.  ill.  c.  12,  b.  17.  There  Lord 
adkikb.  Abikoer,  G.  6.,  in  delivering  the  judgment  of  the  Coart,  said, 
**  The  next  question  is,  whether,  supposing  this  to  be  a  lease,  it 
vested  in  the  overseers  of  the  poor  under  59  Geo.  III.  c.  12,  s.  17. 
That  question  has  been  ingeniously  argued  before  us  ;  we  do  not, 
however,  consider  it  as  being  ras  inteiira^  inasmuch  as  it  has  been 
decided  by  the  Court  of  Queen's  Bench,  that  the  statute  does  apply 
in  all  cases ;  and  as  the  agreement  here  is  a  grant  of  property  to 
be  used  as  a  poor-house,  we  think  it  is  within  the  provisions  of  ib^ 
statute,  and  accordingly  that  the  property  is  vested  in  the  overseerb 
for  the  time  being."     ♦     *     * 

Petersdorjf,  in  reply : 

There  is  a  difference  between  the  wording  of  this  plea  and  that 
of  the  indictment  in  Hex  v.  Somerton,  because  there  the  word 
**  then  "  was  used. 

(Parke,  B.  :  Here  the  word  '*  so "  means  in  his  demesne  as  of 
fee,  and  it  amounts  to  an  allegation  that  he  was  seised  at  the 
time  of  the  demise.) 

Then  as  to  the  demise  to  the  churchwardens  and  overseers,  it 
was  held  in  Woodcock  v.  Gibson  (i)  that  the  59  Geo.  III.  c.  1% 
s.  17,  vests  in  the  churchwardens  and  overseers  of  the  poor,  in  the 
[  *370  ]  nature  of  a  body  corporate,  *all  buildings,  lands,  and  hereditameotfi 
belonging  to  the  parish.  Besides,  it  was  incumbent  on  these 
defendants  to  make  out  a  title,  by  showing  distinctly  in  the  plea 
that  a  right  existed  in  them. 

(Parke,  B.  :  The  first  objection  cannot  be  supported.  As  to  the 
remaining  points,  we  will  take  time  to  consider  our  judgment.) 

Cur.  adv.  ruU., 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

On  the  argument  of  tbe  demurrer  to  the  plea  in  this  case,  Mr. 
Petersdorjf  took  several  objections.  The  first,  that  the  seisin  in  fer 
of  the  Marquis  of  Hertford,  at  the  time  of  the  demise  to  the  churrb- 
wardens  and  overseers  of  the  poor,  was  not  averred,  was  overruW 

{D  28  R.  R.  325  (4  li.  &  C.  462;  6  JJowl.  &  Ry.  524). 


VOL.  Lviir.]      1841.    EX.    8  MEE.  &  W.  370-371.  741 

by  the  Court.  A  second  was,  that  the  churchwardens  and  overseers  smith 
did  not  accept  the  demise  by  some  instrument  under  a  common  adkinb. 
seal.  We  think  that  the  answer  to  this  objection  is,  that  they  are 
not  made  by  the  Act,  59  Geo.  III.  c.  12,  s.  17,  a  complete  body 
corporate,  but  they  are  only  empowered  **  to  accept,  take,  and  hold, 
in  the  nature  of  a  body  corporate."  The  use  of  these  terms,  and 
the  circumstance  that  no  corporate  name  is  given  to  them,  but  that 
all  actions  and  suits  are  to  be  instituted  in  the  natural  names  of 
the  individuals,  with  the  addition  of  their  name  of  office,  appear  to 
indicate  the  intention  of  the  Legislature  to  provide  for  the  due  care 
of  the  parochial  property,  by  vesting  it  in  the  churchwardens  and 
overseers  for  the  time  being,  by  what  Lord  Ellbnborough  terms  a 
species  of  Parliamentary  succession,  (Johnson  v.  Ho(hf8on  (i),)  with- 
out constituting  them  a  proper  body  corporate,  with  all  the  legal 
incidents  and  restrictions  belonging  to  such  a  body  by  the  common 
law.  It  appears  to  us  that  the  demise  to  the  churchwardens  and 
overseers  was  sufficient  to  vest  the  property  *in  them  on  behalf  of  [  *^7l  ] 
the  parish,  by  their  assent  and  entry,  without  any  acceptance  by 
them  by  an  instrument  under  the  common  seal  of  the  supposed 
corporation,  as  might  have  been  necessary  in  the  case  of  a  proper 
corporation,  according  to  the  rules  of  the  common  law :  Predyman 
V.  Wodry  (2).  Under  this  head,  another  objection  is  stated  in  the 
special  demurrer,  which  was  not  insisted  upon  on  the  argument, 
namely,  that  the  names  of  the  then  churchwardens  and  overseers 
are  not  mentioned ;  but  the  grant  would  be  good,  by  the  name  of 
office,  to  those  individual  officers,  which  would  be  a  sufficient 
designation :  Com.  Dig.,  Capacity,  (B.  4),  Grant,  (A.  2) ;  though, 
when  they  sue  or  are  sued,  their  individual  names  must  be  used,  by 
the  59  Geo.  III. 

[The  remainder  of  the  judgment  relates  to  an  obsolete  point  of 
pleading. — A.  C.J 

Jndfiment  for  the  defendants, 

(1)  8  East,  3ft.  (2)  Cro.  Jac.  110. 
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isn.        PICKFOKD  AM)  Another   v.    The  GBAND   JUNCTION 
''—^\  RAILWAY     COMPANY. 

^Plea^f       (8  Meesou  &  Welsby,  372—378  ;  S.  C.  10  L.  J.  Ex.  342 ;  9  Dowl.  P.  i\  766:  2 

r  372  1  I'y-  ^^*^-  ^^-  J  ^  •'^^'  ''*^^-) 

A  declaration  in  case  against  a  common  carrier  for  refusiDg  to  canr 
goods,  averred  that  the  plaintiff  '*  was  ready  and  willing  and  then  offen^l 
to  pay  to  the  defendant  such  sum  of  money  as  the  defendant  was  legally 
entitled  to  receive  for  the  receipt,  carriage,  and  conveyance  of  the  saHA 
parcel : ''  Held,  on  special  demurrer,  that  the  averment  was  sufficient, 
and  that  it  was  not  necessary  to  aver  an  actual  tender  of  money  for  the 
carriage. 

Case.     The  declaration   stated,   that  whereas  the    defendant^, 
before  and  at  the  time  hereinafter  mentioned,  to  wit,  on  the  *241h 
November,  1840,  were  common  carriers  of  goods  and  chattels  for 
hire,  from  Birmingham,  in  the  county  of  Warwick,  to  Manchester, 
in   the  county  of  Lancaster,  and  from   Manchester   aforesaid  to 
Birmingham   aforesaid,  and  thereupon  heretofore,  to  wit,  on  t\ie 
said  24th  November,  1840,  the  plaintiffs  caused  to  be  tendered  \^ 
the  defendants,  they  being  such  common  carriers  as  aforesaid,  tr* 
wit,  at  a  certain  place  in  Birmingham  aforesaid,  being  the  place  by 
them  then   used   in   the   way  of  their  said  business  as  comuioD 
carriers,  for  the  receipt  of  parcels  and  goods  to  be  by  them  carrier! 
and  conveyed   as   such   common  carriers  as  aforesaid,  a  certain 
parcel  of  goods  of  the  plaintiffs,  to  wit,  a  hamper  containing  di\€^ 
goods  then  of  great  value,  to  wit,  of  the  value  of  100/. ;  and  tht-n 
requested  the  defendants  to  receive,  and  to  carry  and  convey  tk 
same  from   Birmingham  aforesaid  to  Manchester  aforesaid ;  and 
the   defendants  then   had  ample  convenience  for  receiving  and 
carrying  and  conveying  the  same  according  to  the  said  require- 
ment of  the  plaintiffs  in  that  behalf;  and  the  plaintiffs  were  the^i 
ready  and  willing,  and  then  offered  to  pay  to  the  defendants,  such 
8um  of  money  as  the  defendants  were  legally  entitled  to  receive  f*^: 
the   receipt  and  carriage  and  conveyance  of  the  said  parcel,  ar.<i 
all   other  charges  whatsoever  which   the  defendants  were  then 
authorized  or  in  anywise  entitled  to  make  or  receive  for  the  receipt, 
carriage,   and  conveyance  of  the   said  parcel  from  Birmingham 
aforesaid  to  Manchester  aforesaid,  to  wit,  the  sum  of  2/. ;  and  tht 
defendants  then  had  notice  of  the  premises:  yet  the  defendants* 
not  regarding  their  duty  as  such  common  carriers  as  aforesaid,  bjt 
[  •378  ]       contriving   *and  wrongfully  and  unjustly  intending  to  injure  the 
plaintiffs,  though  they  did  receive  as   aforesaid,  and  carry  and 
convey,  the  goods  of  divers  other  persons  on  that  occasion   frcr. 
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Birmingham  aforesaid  to  Manchester  aforesaid,  did  not  nor  would,     FicKroBo 
at  the  said  time  when  they  were  so  requested  as  aforesaid,  or  at       grand 
any  time  afterwards,  receive  the  said  parcel,  or  carry  or  convey  the  r^ J^^^y^co 
same  from  Birmingham  aforesaid  to  Manchester  aforesaid,   bat 
wholly  neglected  and  refused  so  to  do,  though  they  might  and 
could,  and  ought  as  such  carriers  to  have  received  and  carried  and 
conveyed  the  same  as  aforesaid ;  whereby  the  plaintiffs  were  then 
forced  and  obliged  to  carry  and  convey  the  said   parcel  from 
Birmingham  aforesaid  to  Manchester  aforesaid,  with  great  labour, 
cost,  and  inconvenience,  and  were  put  to  great  expense,   &o.,   in 
and  about  the  carriage  and  conveyance  of  the  said  parcel,  &c.,  and 
were  and  are  otherwise  greatly  annoyed,  injured,  inconvenienced, 
and  damaged. 

Special  demurrer,  assigning  for  cause,  that  the  declaration  did 
not  aver  a  tender  to  the  defendants  of  the  money  which  they  were 
entitled  to  receive  for  the  carriage  of  the  goods.  Joinder  in 
demurrer. 

The  case  was  argued  on  the  11th  of  May,  by 

Cowling f  in  support  of  the  demurrer.     *     ♦     * 

Martin,  in  support  of  the  declaration.     ♦     *     ♦  [  375  ] 

Cowling  replied.  [  377  ] 

Cwr,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (After  stating  the  pleadings,  he  continued) : 

It  was  admitted  on  the  argument  in  this  case,  that  the  defen- 
dants, in  their  capacity  of  common  carriers,  are  bound  to  carry  all 
goods  presented  to  them  for  the  purpose,  but  it  was  contended  that 
that  is  only  on  being  paid  in  ready  money  :  and  the  simple  question 
is,  whether,  in  order  to  support  an  action  against  them  for  refusing 
to  carry,  on  the  offer  of  a  reasonable  sum,  it  is  necessary  that  the 
plaintiffs  should  have  made  what  the  law  terms  a  strict  tender,  in 
the  form  required  by  law.  Now  the  Court  think  that  this  is  not 
like  the  case  of  a  strictly  legal  tender,  a  term  which  is  only  applic- 
able where  an  absolute  duty,  such  as  the  payment  of  an  antecedent 
debt,  is  imposed  on  the  party  making  it,  in  which  case  the  tender 
stands  in  the  place  of  payment,  and  is  in  fact  a  payment,  so  far  as 
it  is  in  the  power  of  the  party  tendering  to  make  it  one,  but  which 
remains  incomplete  only  *becau8e  the  party  to  whom  the  money  is       [  •sjs  ] 
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PioKFOBD     offered  refuses   to  accept  it.     Such  a  tender  we  consider  to  be 


V, 


Grand       altogether  unnecessary  in  the  present  case ;  the  acts  to  be  done  by 
RAi^LwIi  Co    ^^^^  parties,  namely,  the  receipt  of  the  goods,  and  the  payment  of 

a  reasonable  sum  for  their  carriage,  being  contemporaneous  acts; 
the  carrier  being  bound  to  receive  the  goods  on  the  money  being 
paid  or  tendered,  and  the  bailor  to  pay  the  reasonable  amoant 
demanded,  on  the  carrier's  taking  charge  of  the  goods.  The  case 
of  liawson  v.  Johnson  (i),  and  the  other  cases  cited  by  Mr.  Martin, 
clearly  show,  that  whenever  a  duty  is  cast  on  a  party  in  con- 
sequence of  a  contemporaneous  act  of  payment  to  be  done  by 
another,  it  is  sufficient  if  the  latter  pay,  or  be  ready  to  pay,  the 
money,  when  the  other  is  ready  to  undertake  the  duty.  Here  the 
acts  to  be  done  by  the  plaintiffs  and  defendants  are  altogether 
contemporaneous.  The  money  is  not  required  to  be  paid  down  bj 
the  plaintiffs,  until  the  carrier  receives  the  goods,  which  he  is 
bound  to  carry.  Our  judgment,  therefore,  must  be  for  the  plain- 
tiffs ;  but  as  there  are  some  other  questions  pending  between  the 
parties,  which  they  are  desirous  of  having  decided  in  the  present 
action,  the  defendants  may  have  until  the  first  day  in  next  Term  to 
apply  at  Chambers  for  leave  to  amend,  on  payment  of  costs. 

Aldbrson,  B.  : 

In  cases  of  this  nature,  it  is  enough  if  the  party  be  ready  and 

willing  to  deal  for  ready  money,  and   notify  that  readiness  and 

willingness  to  the  other  side. 

Judgment  for  the  plmntif*. 


1841. 


SHAEP  V.  KEY. 

^«y  11-  (8  Meeson  &  Welsby,  379—380 ;  S.  C.  10  L.  J.  Ex.  304  ;  9  DowL  P.  i\  770.. 

Uxch.  of  Where  rent  became  due  after  the  delivery  of  a  writ  of  f'legit  to  the  shenfl, 

Pleag.  Iju^  before  the  inquisition  was  taken  thereon  :  Held,  that  the  e«ecntioii 

[  879  ]  creditor  was  not  entitled  to  the  rent. 

Covenant  on  an  indenture  of  lease,  by  lessor  against  assignee  oi 
lessee,  for  a  quarter's  rent  due  the  29th  of  September,  1840. 

The  defendant  pleaded  that,  before  the  rent  became  due,  one 
W.  Sage,  in  the  Court  of  Exchequer,  recovered  a  judgment  against 
the  plaintiff  for  a  certain  debt  and  damages ;  that  the  debt  and 
damages  remaining  unsatisfied,  W.  Sage,  before  the  said  rent 
became  in  arrear,  for  obtaining  satisfaction,  sued  out  a  writ  of 

(1)  6  £.  B.  252  (1  East,  203). 
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eleifit,  and  delivered  it  to  the  sheriflf  of  Middlesex,  indorsed  to  levy  shabp 
271.  168. ;  that  W.  Sage  then  gave  notice  to  the  defendant  to  pay  key. 
all  future  sums  of  the  rent  to  accrue  and  become  due  to  him, 
W.  Sage :  by  virtue  of  which  writ  of  ele(jit,  afterwards,  a  certain 
inquisition  was  had  and  taken  at  the  sheriff's  office,  to  wit,  on  the 
16th  of  October,  1840,  and  by  adjournment  on  the  28rd  day  of 
October,  1840,  by  which  inquisition  it  was  found  that  the  plaintiff, 
on  the  3rd  day  of  July,  1888,  was  seised  in  his  demesne  as  of  fee  of 
and  in  certain  premises,  &c. ;  that  those  premises,  with  their 
appurtenances,  the  sheriff  caused  to  be  delivered  to  W.  Sage,  to 
hold  until  the  debt  and  interest  should  be  levied ;  that  the  said 
premises  are  the  same  as  in  the  indenture  in  the  declaration 
mentioned,  and  that  the  said  judgment  was  in  full  force,  and  the 
debt  and  damages  unpaid,  at  the  time  when  the  rent  aforesaid 
became  due,  and  at  the  time  of  the  commencement  of  this  suit ; 
and  the  said  W.  Sage,  by  means  of  the  premises,  thereby  then 
became  and  was  entitled  to  demand  of  and  from  the  defendant  the 
said  rent,  and  therefore,  before  the  commencement  of  this  suit, 
demanded  and  claimed  the  same,  &c.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  delivery  of  the 
premises  under  the  writ  and  inquisition  are  a  symbolical  and  not 
an  actual  delivery,  and  it  does  not  appear  in  the  *plea  that  W.  Sage  [  *^^  ] 
evicted  or  ejected  the  defendant,  without  which  he  was  not  of  right 
entitled  to  receive  the  rents ;  nor  is  it  stated  that  the  defendant, 
before  the  rent  accrued  due,  attorned  to  W.  Sage  ;  that  it  does  not 
appear  that  the  rent  was  due  after  the  taking  of  the  inquisition,  or 
after  the  delivery  of  the  premises  to  W.  Sage ;  that  it  does  not 
appear  what  the  nature  of  the  plaintiff's  estate  was,  or  whether  the 
same  was  capable  of  being  extended  under  an  elegit ;  and  that  it  is 
not  averred  that  the  defendant  paid  the  rent  to  W.  Sage. 

CiessuelU  in  support  of  the  demurrer,  was   stopped   by  the 
Court. 

Bramivelly  in  support  of  the  plea : 

The  pleadings  show  that  the  writ  of  elegit  was  delivered  to  the 
sheriff  before  the  rent  became  due,  although  the  inquisition  was  not 
taken  until  after.  The  question  is,  whether  the  inquisition  had 
relation  back  to  the  time  of  the  delivery  of  the  writ  to  the  sheriff, 
so  as  to  entitle  the  execution  creditor  to  the  rent.  Taking  it  to  be 
realty,  it  would  be  bound  from  the  time  of  the  judgment ;  taking  it 
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R.n. 


Sharp 

V. 

Key. 


to  be  personalty,  from  the  time  of  the  delivery  of  the  writ  to  the 
sheriff.     It  is  clear  that  the  rent  is  a  part  of  the  reversion. 

(Parkb,  B.  :  The  rent  in  arrear  is  no  part  of  the  reversion  ;  it  ih 
a  mere  chose  in  action.  Is  there  any  authority  to  show  that  the 
execution  creditor  is  entitled  to  it  ?) 


There  is  no  express  authority. 
Per  Curiam  : 


Jmlgment  for  the  plaintijT. 


1841. 

May  26. 

ExcKof 
Pleas. 

[401] 


HILLS  V.   HILLS. 

(8  Meeson  &  Welsby,  401—404 ;  S.  C.  10  L.  J.  Ex.  440 ;  5  Jur.  1185.) 

A  gift  may  be  good  as  a  donatio  mortis  eatisa^  although  it  be  coupled  with 
a  trust  that  the  donee  shall  provide  the  funeral  of  the  donor. 

Assumpsit  for  money  had  and  received  to  the  use  of  the  plaintiff 
as  administrator.  Plea,  non  assumpsit.  At  the  trial  before  Rolfe,  B.. 
at  the  Middlesex  sittings  after  last  Term,  the  facts  appeared  to 
be  as  follow : 

The  plaintiff's  intestate,  Mrs.  Limmer,  when  in  her  last  illness. 
and  on  the  day  of  her  death,  went  to  bed,  and  sending  for  the 
landlady  of  the  house  where  she  lodged,  told  her  that  ''she  felt 
much  worse,  and  she  wished  her  brother  James  (the  defendant)  to 
bury  her ;  that  she  wished  him  to  have  all  she  had,  and  he  would 
bury  her  comfortably."  At  that  time  her  pocket-book,  containin*! 
a  sum  of  about  80Z.  in  cash  and  notes,  was  lying  on  the  bed.  She 
said  her  pocket  was  very  dirty,  upon  which  a  clean  one  was 
brought,  and  the  pocket-book  was  put  into  it,  and  placed  upon  the 
pillow.  She  then  fell  asleep  for  a  short  time,  and  on  awaking 
asked  for  the  pocket-book,  took  out  a  half-sovereign,  and  having 
paid  \0d.  for  some  household  expense,  put  the  change  ink)  the 
pocket-book,  and  replaced  it  on  the  pillow.  Shortly  afterwards  the 
defendant  came  to  see  her,  and  she  then,  in  the  presence  of  the 
landlady,  and  a  few  minutes  before  her  death,  put  the  pocket-book 
into  his  hands.  It  was  to  recover  the  amount  of  the  monev 
contained  therein  that  this  action  was  brought.  For  the  defendant, 
two  points  were  made :  first,  that  this  was  an  absolute  gift  inttr 
vivos,  which  could  not  be  questioned  by  the  administrator;  or 
secondly,  that  it  was  good  as  a  donatio  inortis  causa.  The  learned 
Judge  thought  that  it  could  not  be  deemed  to  amount  to  a  gift  int 
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VIVOS ;  and  as  to  the  latter  question,  he  left  it  to  the  jury  to  say        Hills 
whether  it  was  intended  as  an  absolute  gift  to  the  defendant  after       hills, 
the  death  of  the  intestate,  or  whether  she  intended  to  retain  a 
control  on  the  property  during  her  life  :  and  the  jury  finding  in  the 
aflSrmative  of  the  former  branch  of  the  ^proposition,  the  verdict,       [  *402  ] 
under  his  Lordship's  direction,  was  entered  for  the  defendant,  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
for  75Z. 

KeUy  now  moved  accordingly  : 

The  facts  in  this  case  negatived  the  legal  inference  of  a  donatio 
mortis  causa.  Here  the  deceased  had  resumed  the  possession  of  the 
money  after  expressing  her  wish  that  the  defendant  should  have  it, 
and  before  the  ultimate  delivery  of  it  to  him,  and  had  paid  a  debt 
of  her  own  out  of  it. 

(RoLFE,  B. :  I  thought  it  was  for  the  jury  to  say  whether  there 
was  an  absolute  parting  with  the  possession,  subject  only  to  the 
contingency  of  her  recovering :  if  so,  I  thought  it  a  good  donatio 
mortis  causa.) 

There  must  be  a  delivery,  and  a  continuing  possession  in  the 
donee;  if  the  subject-matter  of  the  gift  be  resumed  before  death, 
that  will  prevent  it  from  operating  as  a  donatio  mortis  causa  :  Bunn 
V.  Markham  (i).  The  first  delivery,  therefore,  did  not  operate  as 
such.  And  it  was  not  left  to  the  jury  whether  the  ultimate  delivery 
to  the  defendant  could  of  itself,  under  the  circumstances,  amount  to 
a  donatio  mortis  causa. 

But,  further,  the  condition  annexed  to  the  gift,  viz.  that  of 
providing  a  funeral  for  the  deceased,  prevented  it  from  being  a 
good  donatio  moiiis  causa.  It  is,  in  truth,  only  a  gift  after 
payment  of  the  expenses  of  the  funeral.  The  only  condition  which 
enters  into  the  definition  of  a  donatio  mortis  causd,  either  by  the  civil 
law  or  the  law  of  England,  is  the  condition  of  the  sick  person's 
recovery.  If  it  were  otherwise,  a  direction  to  pay  debts  and 
legacies,  making  the  party  a  residuary  legatee,  may  equally  be 
construed  into  a  donatio  mortis  causa  ;  and  the  necessity  for  a 
written  will  may  be  evaded  altogether  under  that  form.  Sup- 
posing the  gift  in  this  case  good,  how  is  the  condition  to  be 
enforced?  No  evidence  was  given  that  the  defendant  *had  [  ♦403  ] 
performed  the  funeral.    Would  not  the  administrator  nevertheless 

(1)  17  R.  R.  497  (7  Taunt.  223). 
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Hills       be  liable  for  the  expenses  of  it'?     How  can  the  point  be  raited. 
Hills*       whether  the  title  of  the  donee  is  perfect  by  the  performance  of  8uch 
a  condition  ? 

(Parke,  B.,  referred  to  Bloiint  v.  Barrow  (i).) 

Lord  Abinger,  C.  B.  : 

I  think  no  rule  ought  to  be  granted.  The  facts  npon  which  the 
question  depends  were  for  the  jury,  and  their  finding  has  deter- 
mined the  point.  If  indeed  in  law  there  could  be  no  donatio  morfi* 
catisd  coupled  with  a  condition,  the  defendant  could  not  succeed ; 
but  upon  the  authorities,  that  appears  not  to  be  so ;  property  may 
be  given  by  way  of  donatio  marti$  causa,  although  the  gift  be  ma<ie 
for  a  special  purpose,  and  coupled  with  a  trust. 

Parke,  B.  : 

The  only  question  for  us  to  determine  is,  whether  what  is  other- 
wise a  donatio  mortis  causa  ^  as  found  by  the  jury,  is  less  so  because 
coupled  with  a  condition  that  the  donee  shall  pay  the  expenses  of 
the  funeral.  That  circumstance  afforded  a  strong  argument  to  the 
jury  as  to  the  construction  to  be  put  upon  the  expressions  used  Ly 
the  deceased,  and  that  a  mere  nuncupative  will  was  meant,  <>f 
which  the  defendant  was  to  be  the  executor.  But  the  jury  have 
excluded  that  argument,  by  finding  that  there  was  a  delivery  whif  h 
was  intended  to  transfer  the  property  in  the  money,  subject  lo 
the  contingency  of  the  donor*s  recovering,  and  coupled  with  the 
condition  of  payment  of  the  funeral  expenses  by  the  defendant : 
and  the  only  question  now  is,  whether  that  condition  makes  it  void. 
It  is  not,  indeed,  properly  a  condition,  because  otherwise  the 
property  would  not  vest  until  performance  of  it,  but  a  trust,  upon 
which  the  donatio  mortis  causd  was  made.  And  the  authoritv  to 
which  I  have  already  referred,  of  Blount  v.  Barrow,  goes  the  length 
of  deciding  that  it  is  no  objection  to  the  gift  that  it  is  made  for  a 
[  •404  ]  special  purpose.  *There  India  bonds  were  given  by  the  deceased 
to  the  party,  subject  to  the  condition  of  his  carrying  on  a  Chanceir 
suit,  and  the  gift  was  nevertheless  held  to  be  a  good  doniMtio  fN*»ifi$ 
causa.  I  cannot  distinguish  that  case  from  the  present*  It 
follows,  therefore,  that  a  gift  made  for  a  special  pui-pose,  and 
coupled  with  a  trust,  may  be  good  as  a  donatio  mortis  causd: 
although  I  agree  that  upon  this  particular  trust  a  very  strong 
argument  arose  that  the  deceased  did  not  intend  to  make  a  donah  * 

(1)  4  Br.  C.  C.  72, 
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mortis  caiisd^  but  as  it  were  to  make  the  defendant  her  executor 
under  a  nuncupative  will. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  case  of  Blmuit  v.  Barrow 
decides,  that  a  donatio  mortin  cansd  may  be  made  for  a  particular 
purpose ;  that  the  party  may  deliver  the  subject-matter  of  the 
gift  so  as  to  pass  the  property  to  the  donee,  in  contemplation  of 
death,  although  he  is  to  use  it  for  a  particular  purpose,  or  out  of 
it  to  make  particular  payments,  and  to  keep  the  residue  for  himself. 
That  case  is  entirely  in  point. 

BoLFE,  B. : 

I  am  of  the  same  opinion.  I  told  the  jury  that  a  donatio  nwrtis 
rausd  was  always  to  be  viewed  with  suspicion  :  but  if  it  be  allowed 
at  all,  I  cannot  see  how  the  annexation  of  a  trust  to  the  gift  can 
make  any  difference.  If  it  be  lawful  so  to  give  the  property  out 
and  out  to  the  party  for  his  own  use,  I  cannot  see  that  it  makes 
any  difference  that  with  it  he  is  to  pay  for  a  particular  thing.  If  a 
man  on  his  death-bed  gives  another  1,000/.,  is  it  any  addition  to 
the  evils  attending  this  mode  of  bestowing  property  that  he 
attaches  a  condition  to  it — as,  for  instance,  that  he  stipulates  that 
his  brother  shall  receive  an  outfit  to  India  ?  The  case  of  Blount  v. 
Barrow  is  expressly  in  point,  and  disposes  of  the  question ;  and  I 
have  no  doubt  that  other  cases  to  the  same  effect  might  be  found. 

Rule  refused. 


Hills 

r. 
Hills. 


GALE   V.   WILLIAMSON,  Bart.  (1). 

(8  Meeson  &  Welsby,  405—411 ;  S.  C.  10  L.  J.  Ex.  446.) 

Where  a  father,  by  deed,  assigned  to  his  son,  ''in  consideration  of 
natural  love  and  affection,'*  his  dwelling-house  and  all  his  personal  estate : 
Held,  in  an  action  by  the  son  against  the  sheriff,  for  levying  on  goods, 
part  of  such  estate,  under  Siji.  fa.  against  the  father,  that  it  was  competent 
to  the  plaintiff  to  prove  that  by  a  bond,  bearing  even  date  with  the  deed  of 
assignment,  he  bound  himself  to  maintain  his  lather's  wife  and  childi'en  ; 
and  that,  the  jury  having  found  that  it  was  a  part  of  the  same  transaction, 
and  that  the  assignment  was  band  fiih^  it  was  not  void  against  creditors 
under  the  stat.  13  Eliz.  c.  5. 

Trespass  against  the  sheriflfof  the  county  of  Durham,  for  breaking 
and  entering  the  plaintiff's  dwelling-house,  and  seizing  and  carrying 
away  his  goods. 

(1)  Cp.  //*  re.  JohnaoN,  <h>hhn  v.  diUum  (KS81)  20  Cli.  D.  3S0,  b\    L.  J.  Ch. 
1 64  ;  afld.  51  L.  J.  Ch.  503. 


1841. 
May  26. 

Exch.  of 

[405] 
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Gale  Pleas,  first,  not  guilty:  secondly,  that  the  dwelling-house  in  the 

William-  declaration  mentioned  was  not  the  dwelling-house  of  the  plaintiff: 
^^*  thirdly,  that  the  goods  were  not  the  goods  of  the  plaintiff :  and, 
fourthly,  a  justification  under  a  writ  of  ^Vn/octVw  against  the  goodb 
of  Matthew  Gale,  the  elder ;  that  divers  goods  belonging  to  the 
said  Matthew  Gale  the  elder  were,  at  the  said  time  when  &c.,  in 
the  said  dwelling-house  in  the  declaration  mentioned,  and  that  the 
defendant,  as  such  sheriff,  peaceably  and  quietly  entered  the  same, 
in  order  to  levy  thereon,  &c.  The  plaintiff  joined  issne  on  tht 
three  first  pleas,  and  as  to  the  last,  admitted  the  suing  out  of  the 
writ,  the  indorsement  thereon,  and  the  delivery  of  it  to  the  defen- 
dant, and  as  to  the  residue  of  the  plea,  replied  de  injuria  ;*  on  which 
also  issue  was  joined. 

Ajb  the  trial  before  Bolfe,  6.,  at  the  last  Durham  Assizes,  the 
following  facts  appeared  in  evidence :  Matthew  Gale  the  elder,  the 
father  of  the  plaintiff,  who  was  possessed  of  a  leasehold  interest  in 
the  house  in  question,  assigned  the  same,  by  indenture  dated  the 
11th  of  January,  1840,  to  the  plaintiff.  The  indenture,  after 
reciting  that  the  said  M.  Gale  the  elder  was  in  a  weak  state  of 
health,  and  was  desirous  of  committing  the  charge  of  his  wife  and 
younger  family,  and  also  of  his  business,  dwelling-house,  stock  in 
trade,  &c.,  to  Matthew  Gale  the  younger,  (the  plaintiff),  witnessed. 
that  ^' for  and  in  consideration  of  the  natural  love  and  affection 
which  he  the  said  Matthew  Gale  the  elder  hath  and  beareth,  as 
well  to  the  said  Matthew  Gale  the  younger,  as  to  his  said  wife  and 
younger  children,  and  to  the  end  that  he  may  henceforth  have  his 
[  *^u<>  ]  mind  diverted  *from  the  cares  of  business,  and  be  at  liberty  to 
pursue  health  wheresoever  it  may  please  him,"  he  assigned  to  the 
—  plaintiff  the  dwelling-house,  &c.,  in  question :  And  the  indenture 
further  witnessed,  that  ''for  the  consideration  aforesaid,  he  assigned 
to  the  plaintiff  his  stock  in  trade,  shop-goods,  and  household 
furniture."  The  plaintiff  gave  in  evidence  a  bond,  of  even  date 
with  this  deed,  whereby  he  was  bound  in  the  penal  sum  of  50(tf.  to 
supjx)rt  his  father's  wife  during  her  life,  and  his  other  childrtn 
until  they  respectively  arrived  at  the  age  of  eighteen.  A  writ  of 
Ji,  fa,  had  been  sued  out  against  the  father,  but  whether  it 
issued  before  or  after  the  execution  of  the  deed  of  assignment,  did 
not  distinctly  appear.  On  the  14th  of  August,  the  sheriff's  officer 
entered  the  plaintiff's  house  under  this  writ,  and  took  the  goods 
therein,  which  was  the  trespass  complained  of.  It  was  contended 
for  the  defendant,  that  the  plaintiff  ought  to  be  nonsuited,  for  that 
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the  deed  of  assignment  was  void  against  creditors  under  the  stat.  Oale 
13  Eliz.  c.  5,  being  voluntary,  and  made  without  any  other  considera-  William- 
tion  than  natural  love  and  affection :  and  that  the  bond  could  not  be  ®^^' 
used  to  show  the  existence  of  a  different  consideration  than  that 
expressed  in  the  deed  itself.  The  learned  Judge  declined  to  nonsuit, 
and  in  summing  up,  stated  to  the  jury,  that  it  did  not  necessarily 
follow  that  a  deed  was  void,  because  it  was  made  in  consideration 
only  of  natural  love  and  affection :  that  in  the  present  case,  it 
appeared  that  the  plaintiff  had  executed  a  bond,  whereby  he  charged 
himself  with  the  maintenance  of  his  father's  wife  and  family ;  and 
that  if  the  jury  thought  the  bond  was  executed  at  the  same  time 
with  the  assignment,  and  was  a  part  of  the  same  transaction,  a 
valuable  consideration  had  been  given  by  the  plaintiff  for  the 
assignment  to  him  of  the  house  and  goods.  He  directed  them  also 
to  take  into  their  consideration,  whether  they  thought  there  was 
in  fact  no  intention  of  really  conveying  the  house  and  goods  to  the 
plaintiff,  but  a  secret  understanding  *that  no  property  in  them  was  [  •407  ] 
to  pass ;  in  which  case  the  deed  would  be  void  independently  of 
the  statute.  The  jury  found  a  verdict  for  the  plaintiff,  damages 
48{. ;  and  the  learned  Judge  reserved  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the 
deed  of  assignment  was  void  under  the  stat.  13  Eliz.  c.  5.  In 
Easter  Term, 

Knoales  moved  accordingly,  and  obtained  a  rule  to  show  cause 
why  a  nonsuit  should  not  be  entered,  or  why  there  should  not  be 
a  new  trial,  on  the  ground  of  misdirection. 

Addison  now  showed  cause : 

This  deed  was  not  void  merely  because  it  was  executed  in  con- 
sideration of  natural  love  and  affection ;  and  the  jury  have  expressly 
found  that  the  transaction  was  free  from  fraud,  and  that  there  was 
a  valuable  consideration  given  in  the  execution  of  the  bond  by  the 
plaintiff.  But  it  will  be  said,  that  consideration  ought  to  have 
appeared  on  the  face  of  the  deed.  That,  however,  is  not  necessary ; 
it  may  be  shown  by  other  evidence.  On  that  principle  it  was  held, 
in  Treritt  v.  Aggas  (i),  that  one  deed  may  amount  to  a  defeazance, 
and  be  set  forth  as  such  in  pleading,  without  any  express  words  of 
relation  to  the  former  deed.  The  statute  18  Eliz.  c.  5,  does  not 
require  that  the  consideration  should  appear  on  the  face  of  the 

(1)  WiUes,  107. 
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Gale        deed  :  and  there  was  no  evidence  in  this  case  that  it  was  made  to 
William-     defeat  or  delay  creditors.     It  is  competent  to  the  party  to  show  by 
BOX.         evidence  another  or  additional  consideration  to  that  stated  in  a 
deed.     The  cases  are  collected  in  Phillipps  on  Evidence,  where  the 
rule  is  thus  laid  down  (i) :  ''  It  is  an  established  rale,  that  a  party 
may  aver  another  consideration,  which  is  consistent  with  the  con- 
sideration expressed ;  but  no  averment  can  be  made  contrary  to. 
[  *408  ]       or  inconsistent  with,  that  expressed  in  the  deed.     *Thu8,  if  a  deed 
of  bargain  and  sale  is  expressed  generally  to  be  made  '  for  diven^ 
good  considerations/  it  may  be  averred  that  the  bargainee  gave 
money  or  other  valuable  consideration."      Here  it  was  perfectly 
consistent  with  the  consideration  of  natural  love  and  affection,  that 
the  son  should  also  bind  himself  to  maintain  his  mother  and  her 
children. 

(Alderson,  B.  :  The  rule  is  thus  laid  down  by  Lord  Hardwicke. 
in  Peacock  v.  Monk  (2)  :  **  Where  any  consideration  is  mentioned, 
as  of  love  and  affection  only,  if  it  is  not  also  said  '  and  for  other 
considerations,'  you  cannot  enter  into  proof  of  any  other:  the  reason 
is,  because  it  would  be  contrary  to  the  deed ;  for  when  the  deed 
says,  it  is  in  consideration  of  such  a  particular  thing,  that  im(>ort£ 
the  whole  consideration,  and  is  negative  to  any  other.*') 

He  held  it  to  be  otherwise  where  there  is  no  consideration  at  all 
in  the  deed :  yet  where  is  the  difference  in  principle  between  the 
two  cases,  that  where  no  consideration  is  stated,  the  party  shall  be 
allowed  to  prove  one,  and  where  one  consideration  is  stated,  he 
shall  be  allowed  to  prove  an  additional  one  ? 

(Lord  Aringer  :  The  bond  was  not  offered  in  evidence  so  much 
to  show  a  different  consideration,  as  to  rebut  the  inference  that 
this  was  a  voluntary  deed,  intended  to  defeat  or  delay  creditors. > 

Knou'les,  contra  : 
The  objection  was,  that  there  was  no  proof  of  any  assignment, 
this  being  a  fraudulent  one,  and  made  for  no  legal  consideration. 

(Lord  Abinger,  C.  B.  :  It  is  not  an  illegal  consideration,  lUlIe:^^ 
the  deed  be  made  with  intent  to  delay  creditors.) 

It  must  necessarily  have  that  effect ;  and  it  is  not  competent  to  tbr 
party  to  give  evidence  alinnde  of  the  consideration.     It  is  said  \\\aX 

(1)  Vol.  2,  p.  761  (8th  edit.).  (2)  1  Ves.  Sen.  128. 
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this  was  evidence,  not  of  the  consideration,  bat  of  the  bona  fides  of        (>ale 


r. 


SON. 
[  ^409  ] 


the  transaction,  so  as  to  withdraw  it  from  the  operation  of  the  wii.liam 
statute.  But  the  circumstance  that  fraud  *is  alleged  makes  no 
difference  as  to  the  application  of  the  rule  of  law,  that  a  party 
cannot  be  admitted  to  contradict  the  consideration  stated  in  his 
deed.  In  Rex  v.  Inhabitants  of  Cheadle  (i),  a  different  considera- 
tion was  allowed  to  be  shown  in  evidence,  but  there  the  party 
invalidating  the  deed  was  the  parish,  which  was  no  party  to  the 
instrument ;  and  the  Court  intimated  in  the  strongest  terms  that 
the  parties  to  the  deed  would  be  estopped  by  it  from  saying 
that  the  consideration  was  other  than  that  stated  in  it.  The 
rule  is  correctly  laid  down  by  Lord  Hardwicke  in  Peacock 
V.  Monk. 

Lord  Abinoer,  C.  B.  : 

I  think  this  rule  must  be  discharged.  A  deed  made  in  considera- 
tion only  of  natural  love  and  affection  is  not  necessarily  void, 
although  it  may  be  made  so  by  evidence.  But  if  no  fraud  can  be 
shown,  and  if  a  consideration  be  in  fact  given,  the  deed  is  good. 
And  that  consideration  may  be  proved  aliunde.  Suppose  the 
attorney  who  drew  the  deed  had  stated,  that  his  clerk  had  omitted, 
in  the  deed  of  assignment,  to  mention  the  execution  of  the  bond  as 
the  consideration  for  the  assignment;  such  evidence  would  surely 
have  been  admissible.  The  evidence  is  used  to  explain  away  fraud ; 
and  even  in  the  case  of  a  deed,  fraud  may  be  proved  or  disproved 
aliunde,  A  deed  cannot  be  altered  as  between  the  parties  to  it, 
but  the  rule  is  different  as  between  third  parties.  In  this  case, 
therefore,  it  was  competent  for  the  plaintiff  to  give  evidence  of  a 
valuable  consideration,  so  as  to  disprove  the  existence  of  fraud ; 
and  that  being  so,  it  became  a  question  for  the  jury,  and  there  is 
no  ground  for  disturbing  their  verdict. 

Alderson,  B,  : 

I  am  of  the  same  opinion.  In  the  case  of  Coppock  v.  Boiver{2), 
this  Court  held  that  an  illegal  *agreement  was  admissible  in  [  ♦4io  ] 
evidence  without  being  stamped,  when  used  for  the  collateral 
purpose  of  showing  that  it  was  illegal.  So  here,  the  deed  was  used 
for  a  collateral  purpose,  and  therefore  admits  of  evidence  to  show 
the  real  nature  of  the  transaction.  The  rule  of  law  is,  that  a  deed 
made  merely  in  consideration  of  natural  love  and  affection,  pnmd 

(1)  3  B.  &  Ad.  833.  (2)  51  R.  E.  627  (4  M.  &  W.  361). 
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Oalb  facie  imports  fraad  ;  that  alone  shows  that  it  is  not  conclasiTely, 
vviLUAM-  but  only  presumptively,  fraudulent.  It  follows,  therefore,  that 
^^^'  evidence  may  be  adduced  to  show  that  no  fraud  was  in  fact  intended. 
This  is  not  a  case  in  which  the  parties  to  a  deed  are  contesting 
some  right  arising  out  of  the  deed  ;  the  question  is,  whether  there 
was  in  the  transaction  in  question  an  intent  to  defeat  or  delay 
creditors.  Under  such  circumstances,  surely  it  is  reasonable  that 
the  party  should  be  allowed  to  show,  by  a  bond  of  even  date  with 
the  assignment  to  which  the  fraudulent  purpose  is  ascribed,  that 
it  was  made,  not  voluntarily  with  intent  to  delay  creditors,  but  in 
t  uth  as  a  consideration  for  the  support  of  his  father's  family.  I 
think,  therefore,  that  the  learned  Judge  was  right  in  receiving  the 
bond  in  evidence.  Whether  it  was  in  fact  executed  at  the  same 
time  with  the  assignment,  was  a  question  for  the  jury  :  it  was  also 
for  them  to  say  whether  the  consideration  of  the  bond,  being 
different  from  that  which  appeared  on  the  deed  of  assignment,  was 
or  was  not  the  true  one.  They  have  by  their  verdict  fonnd  that 
a  valuable  consideration  was  given,  and  I  see  no  ground  for 
disturbing  that  finding. 

EoLFB,  B. : 

It  is  a  mistake  to  suppose  that  the  statute  makes  void,  as 
against  creditors,  all  voluntary  deeds.  All  that  it  says  is,  that  a 
practice  of  making  covinous  and  fraudulent  deeds  had  prevailed, 
and  therefore,  that  all  feoffments,  gifts,  &c.,  of  any  lands  or  goods 
and  chattels,  as  against  the  persons  whose  actions,  debts,  <&c.,  bv 
such  covinous  and  fraudulent  devices  and  practices  shall  be 
[  •^ii  ]  disturbed,  hindered,  delayed,  or  defrauded,  *8hall  be  void.  The 
Courts,  in  construing  the  statute,  have  held  it  to  include  deeds 
made  without  consideration,  as  being  prima  facU  fraadnlent, 
because  necessarily  tending  to  delay  creditors.  But  the  question 
in  each  case  is,  whether  the  deed  is  fraudulent  or  not ;  and  to 
rebut  the  presumption  of  fraud,  the  party  is  surely  at  liberty  to 
give  in  evidence  all  the  circumstances  of  the  transaction;  not 
to  contradict  the  consideration  stated  in  the  deed,  but  to  take  it 
out  of  the  operation  of  the  statute. 

Huh  discharpfd. 
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BEECHING   V.   WESTBROOK  i84i. 

(8  Meeeon  &  Welsby,  411—415;  S.  C.  10  L.  J,  Ex.  464  ;  1  Dowl.  N.  S.  18.)         ^^^^  29. 

In  an  action  for  board  and  lodging  supplied  to  an  illegitimate  child  of        ^p^' 
the  defendant,  letters  of  the  defendant,  containing  promises  to  remit  money         r  ii  i  i 
to  the  plaintiff,  and  making  excuses  for  not  having  done  so,  were  held  not         '-        -' 
to  require  an  agreement  stamp  as  being  *^  evidence  of  a  contract,"  within 
the  meaning  of  those  words  in  the  Stamp  Act,  55  Qeo.  III.  c.  184,  Sched. 
Part  1,  tit.  Agreement  (1). 

Debt  for  meat,  drink,  lodging,  &c.,  provided  by  the  plaintiff  for 
divers  persons  at  the  defendant's  request,  and  upon  an  account 
stated.  Plea,  nunquam  indebitatus.  At  the  trial  before  Parke,  B., 
at  the  last  Sussex  Assizes,  it  appeared  that  the  action  was  brought 
to  recover  the  sum  of  21Z.  18«.,  for  board  and  lodging  supplied  by 
the  plaintiff  to  an  illegitimate  child  of  the  defendant,  who,  after 
paying  a  weekly  sum  of  38.  for  several  years  towards  the  mainten- 
ance of  the  child,  had  discontinued  payment.  The  plaintiff 
tendered  in  evidence  four  letters  of  the  defendant's,  all  of  them 
containing  promises  to  remit  money  to  the  plaintiff,  and  making 
different  excuses  for  not  having  done  so.  It  was  objected  for  the 
defendant,  that  these  letters  were  not  admissible  for  want  of  a 
stamp ;  for  that  they  were  *' evidence  of  a  contract,''  within  the 
meaning  of  the  Stamp  Act,  55  Geo.  III.  c.  184,  Sched.  Part  1,  tit. 
**  Agreement  "  (i).  The  learned  Baron  overruled  the  objection,  and 
admitted  the  letters  in  evidence  ;  and,  in  summing  up,  directed  the 
jury  that  they  should  find  for  the  plaintiff,  if  from  the  contents  of 
the  letters,  and  the  other  ''^evidence  in  the  cause,  they  were  satisfied  [  *412  ] 
that  the  defendant  had  entered  into  a  contract  to  pay  3^.  a  week 
towards  the  support  of  the  child.  The  jury  having  found  a  verdict 
for  the  plaintiff,  damages  *2iL  IBs., 

Shee,  Serjt.,  in  Easter  Term,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  evidence  had  been  improperly 
admitted. 

Piatt  and  Espinasse  now  (May  26)  appeared  to  show  cause,  and 
referred  to  Ulieldon  v.  Matthews  (2) ;  but  no  counsel  being  present  to 
support  the  rule — 

LoBD  Abtnoer,  C.  B.,  said  : 

I  think  this  rule  must  be  discharged,  and  that  the  letters  in 
question  did  not  require  a  stamp.     There  is  a   great   difference 

(1)  SeenowtheStamp Act,  1891  (d4&      —A.  C. 
55  Vict.  c.  39),  Bched.,  tit.  Agreement.  (2)  2  Chit  Rep.  399. 

48—2 
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Beechivo  between  a  memorandum  of  agreement,  on  which  an  action  may  be 
Webtbbook.  maintained,  and  a  document  which  merely  amounts  to  an  acknow- 
ledgment of  the  debt,  and  upon  which  the  law  will  imply  a  promise 
to  i)ay.  That  is  the  ground  upon  which  an  I.  0.  U.  is  admitted  in 
evidence  without  a  stamp,  as  being  a  mere  acknowledgment  of  an 
antecedent  debt,  and  not  in  itself  containing  the  contract  between 
the  parties. 

Parke,  B.  : 

I  am  of  the  same  opinion.  It  is  quite  clear  that  the  tax  is 
imposed,  not  upon  every  document  which  is  produced  in  evidence  to 
prove  an  agreement,  but  upon  "  a  memorandum  or  minute  of  an 
agreement ; "  that  is,  upon  the  document  which  the  parties 
themselves  have  put  down  as  the  terms  of  their  agreement.  That 
is  the  substance  of  what  is  said  by  the  Court  of  Common  Pleas,  in 
the  cases  of  Lucas  v.  Beach  (i),  and  Vaufjhton  v.  Brine  (2},  which  are 
[  *418  ]  *quite  in  point ;  and  the  same  opinion  was  expressed  by  this  Court 
in  the  course  of  the  discussion  in  The  Matfor  of  Lufihtr  v. 
Charlton  (.3) . 

Alderson,  B.  : 

The  Act  of  Parliament  meant  to  put  an  agreement,  and  a 
memorandum  or  minute  of  an  agreement,  on  the  same  footing. 
The  agreement  must  be  such  as  to  bind  both  parties,  and  so  also, 
therefore,  the  memorandum  or  minute  of  agreement,  to  come  within 
the  Act,  must  be  an  instrument  binding  on  both  parties. 

RoLFE,  B.,  concurred. 

The  rule  was  therefore  ordered  to  be  discharged  ;  but  afterwards, 
on  the  application  of  Shee,  8erjt.,  the  Court  allowed  the  case  to  stand 
over  for  argument. 

Shee,  Serjt.,  was  accordingly  heard  on  a  subsequent  day  (May 
29)  in  support  of  the  rule ;  and  contended  that  the  letters  in 
question  fell  within  that  clause  of  the  Stamp  Act  which  imposes  a 
stamp  on  written  instruments  *' where  the  matter- thereof  shall  lie 
of  the  value  of  20/.  or  upwards,  whether  the  same  shall  be  only 
evidence  of  a  contract,  or  obligatory  upon  the  parties  from  its  being 
a  written  instrument :  "     That  these  letters  were  clearly  '*  evidencf 

(1)  56  R.  R.  419  (1  Man.  &  G.  417;       1  Scott,  N.  E.  258). 

1  Scott,  N.  B.  350).  (3)  55  R.  R.  794  (6  M.  &  W,  815}. 

(2)  56  U,  R.  .379  (1  Man.  &  G.  359 
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of  a  contract,"  for  they  were  expressly  left  to  the  jury  as  materials  bkkchinu 
whence  they  were  to  infer  a  contract  between  these  parties ;  and  w^estbrpok. 
that  the  statute  expressly  inchided  other  instruments  than  those 
which  contained  in  themselves  the  binding  obligation  upon  the 
parties.  He  referred  to  Emmerson  v.  Ileelis  (i),  Roots  v.  Lord 
Darmer{2),  Watkins  v.  Hewlett  {2^) ,  and  Mayor  of  Ludlow  v. 
Charlton, 

Pabke,  B.  : 

I  still  retain  the  opinion  which  I  before  expressed,  that  these 
letters  did  not  require  a  stamp.  A  *stamp  is  not  imposed  by  the  [  *^i^  ] 
Act  upon  every  document  which  refers  to,  and  so  furnishes  evidence 
to  prove,  an  agreement ;  it  is  required  only  on  documents  in  which 
the  parties  put  down  the  terms  by  which  they  intend  to  be  mutually 
bound.  This  was  admitted  to  be  the  law  in  the  case  of  Lucas  v» 
Beach.  This  question  is  put  upon  the  right  ground  by  Erskinb,  J., 
in  VatKjhton  v.  Brine.  He  says  :  **  It  does  not  appear  to  me  that  the 
Act  requires  that  every  document  which  may  be  given  in  evidence, 
to  show  the  existence  of  an  agreement,  shall  be  stamped,  but  only 
such  agreements  as  would  be  evidence  against  both  the  contracting 
parties."  Maule,  J.,  says  in  the  same  case:  **  The  subsequent 
words,  *  whether  the  same  shall  be  only  evidence  of  a  contract,  or 
obligatory  upon  the  parties  from  its  being  a  written  instrument,' 
are,  I  conceive,  used  to  exclude  the  excuse,  that  the  agreement,  of 
which  some  memorandum  is  given  in  evidence,  need  not  have  been 
made  in  writing  ;  which  would,  in  every  case  not  within  the  Statute 
of  Frauds,  enable  a  party  to  give  in  evidence  a  written  contract 
without  its  being  stamped." 

There  is  certainly  some  ambiguity  in  the  latter  part  of  the  clause, 
arising,  probably,  from  the  desire  of  the  Legislature  to  give  the 
claise  as  extensive  an  operation  as  they  could,  in  order  to  prevent 
evasions  of  the  Act.  But  I  am  clearly  of  opinion  that  a  written 
instrument,  to  come  within  the  clause,  must  have  been  made  with 
the  intention  of  containing  in  itself  the  terms  of  an  agreement 
between  the  parties.     The  rule  must  therefore  be  discharged. 

Alderson,  B.  : 

I  quite  agree  in  thinking  that  no  stamp  was  necessarj-  in  this 
case.     It  cannot  be  contended  that  letters  of  the  defendant,  the 

(1)  U  R.  R.  520  (2  Taunt.  38).  (3)  1  Brod.  &  B.  1. 

(2)  38  R.  R.  231  (4  B.  &  Ad.  77). 
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Bkbcuimo  contents  of  which  tend  to  show  the  existeuce  of  an  antecedent 
Wkbtbbook.  contract  with  the  plaintiff,  therefore  require  a  stamp  ;  if  it  were  so, 
it  would  hardly  be  possible  to  put  in  any  letters  without  stamping 
[  ♦416  ]  them.  Those  letters  only  require  a  stamp,  which  are  written,  •if  I 
may  so  express  myself,  while  the  agreement  is  being  made ;  but  no 
stamp  is  necessary  upon  letters  which  are  written  after  the 
agreement  has  been  made. 

GuRNEY,  B.,  concurred. 

RoLFB,  B.  : 

I  am  of  the  same  opinion.  Suppose  a  letter  in  these  words:  '*  I 
addressed  a  note  to  you  some  time  ago,  containing  the  terms  of  cor 
contract,  and  properly  stamped  ;  "  according  to  the  argument  of  mv 
brother  Shee,  such  a  letter  would  be  '*  evidence  of  a  contract/'  and 
could  not  be  read  to  the  jury  without  a  stamp. 

liule  di^chanfed. 


»8«.       MUSCHAMP     V.    The     LANCASTER    and    PRESTON 

May  28. 

—  JUNCTION  RAILWAY  COMPANY  (1). 

Iff         X       -X 

PIm/  (fi  Meesoii  &  Welsby,  421—430;  S.  C.  10  L.  J.  Ex.  460;  2  Ry.  Cas.  COT  ; 

r  421  ]  ^  J'^^*  656.) 

A  parcel  was  delivei'ed,  at  Lancaster,  to  the  Lancaster  and  Ptvistob 
Junction  Bail  way  Company,  directed  to  a  person  at  a  place  in  I)erbyahir»». 
The  person  who  brought  it  to  the  station  offered  to  pay  the  carrUge,  but 
the  book-keeper  said  it  had  better  be  paid  by  the  person  to  whom  it  wms 
directed,  on  delivery.  The  Lancaster  and  Preston  Junction  Raihray 
Company  were  known  to  bo  proprietors  of  the  line  only  as  far  as  Prestun. 
where  the  railway  unites  with  the  North  Union  line,  and  that  afterward^ 
with  another,  and  so  on  into  Derbyshire.  The  parcel  having  been  lost 
after  it  was  forwarded  from  Preston :  Held,  that  the  I^ancaster  and  Pre9t<n 
Railway  Company  were  liable  for  its  loss. 

Case.  The  declaration  stated,  that,  after  the  passing  of  a  certain 
[  *422  ]  Act  of  Parliament,  intituled  ''  An  Act  for  ^making  and  maintainirig  a 
Bailway  from  the  Town  of  Lancaster  to  the  Town  of  Preston,  in  the 
County  Palatine  of  Lancaster,"  the  defendants  were  the  proprietors 
of  a  certain  railway,  to  wit,  &c.,  and  of  certain  engines  and 
carriages  used  thereon;  and  the  plaintiff,  on  &c.,  caused  to  be 
offered  and  delivered  to  the  defendants,  to  wit,  as  common  carrier-*. 
and  the  defendants  received  as  such  carriers,  a  certain  box,  and 

(1)  Approved  in  Shtphtrdy,  JhUtoi  and  Kxttrr   lUiUuHty  Cv.  (15G8)  L,  R.  .i 
Ex.  189,  19a,  87  L.  J.  Ex.  113.— A.  C. 
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divers  goods  and  chattels  contained  therein,  of  the  plaintiff,  to  be  Muscramp 
safely  and  securely  carried  and  conveyed  for  the  plaintiff  by  the  lakcastbr 
defendants,  from  Lancaster  aforesaid,  upon  the  said  railway,  and      PRtsTON 

upon  other  railways,  and  to  be  caused  by  the  defendants  to  be  left     Junction 
,  Railway  Co. 

at  a  certain  other  place,  to  wit,  at  a  certain  place  called  the  "  Wheat- 
sheaf,"  Bartlow,  near  Bakewell,  Derbyshire,  for  the  plaintiflf,  for 
certain  reward  to  be  therefore  paid  by  the  plaintiflf  to  the 
defendants:  yet  the  defendants,  contriving,  &c.,  did  not  nor  would 
convey  the  said  box,  &c.,  upon  their  said  railway,  or  upon  other 
railways,  or  cause  the  same  to  be  left  at  the  said*'  Wlieatsheaf,"  &c., 
for  the  plaintiff:  but  through  the  negligence,  carelessness,  &c.,  of 
the  defendants,  the  said  box,  goods,  and  chattels  were  wholly  lost 
to  the  plaintiff. 

Pleas,  first,  not  guilty ;  secondly,  that  the  plaintiff  did  not  cause 
to  be  delivered  to  the  defendants,  nor  did  the  defendants  accept  and 
receive,  the  said  box,  &c.,  for  the  purpose  and  in  the  manner  and 
form  as  the  plaintiff  hath  in  his  said  declaration  alleged  :  on  which 
issues  were  joined. 

At  the  trial  before  Bolfe,  B.,  at  the  last  Assizes  at  Liverpool,  the 
following  facts  appeared  in  evidence :  The  defendants  are  the 
proprietors  of  the  Lancaster  and  Preston  Junction  Bailway,  and 
carry  on  business  on  their  line  between  Lancaster  and  Preston,  as 
common  carriers.  At  Preston  the  line  joins  the  North  Union 
Bailway,  which  afterwards  unites  with  the  Liverpool  and  Man- 
chester Bailway  at  Parkside,  and  that  with  the  Grand  Junction 
Bailway.  *The  plaintiff,  a  stonemason  living  at  Lancaster,  had  [  *423  ] 
gone  into  Derbyshire  in  search  of  work,  leaving  his  box  of  tools  to 
be  sent  after  him.  His  mother  accordingly  took  the  box  to  the 
railway  station  at  Lancaster,  directed  to  the  plaintiff,  '*  to  be  left  at 
the  *  Wheatsheaf,*  Bartlow,  near  Bakewell,  Derbyshire,"  (a  place 
about  eight  miles  wide  of  the  Birmingham  and  Derby  Junction 
Bailway),  and  requested  the  clerk  at  the  station  to  book  it.  In 
answer  to  her  inquiries,  he  told  her  that  the  box  would  go  in  two  or 
three  days ;  and  on  her  asking  whether  it  would  go  sooner  if  the 
carriage  were  paid  in  advance^  he  inquired  whether  any  one  was 
going  with  it ;  on  her  answering  in  the  negative,  and  that  the 
person  for  whom  it  was  intended  would  be  ready  at  the  other  end  to 
receive  it,  he  said  the  carriage  had  better  be  paid  for  by  that 
person  on  the  receipt  of  it.  It  appeared  that  the  box  arrived  safely 
at  Preston,  but  was  lost  after  it  was  dispatched  from  thence  by  the 
North  Union  Bailway.     Upon  these  facts,  the  learned  Judge  stated 
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MuscHAifp    to  the  jury,  in  summing  op,  that  where  a  common  carrier  take^ 

LANCA8TES    ^^^  ^^^  ^^^^  ^  parcel  directed  to  a  particular  place,  and  does  not  by 

Pi^TOH      positive  agreement  limit  his  responsibility  to  a  part  only  of  the 

juKCTioK     distance,  that  is  privid  facie  evidence  of  an  undertaking  on  his 

part  to  carry  the  parcel  to  the  place  to  which  it  is  directed :  and 

that  the  same  rule  applied,  although  that  place  were  beyond  the 

limits  within  which  he  in  general  professed  to  carry  on  his  trade 

of  a  carrier.      The  jury  found  a  verdict  for  the  plaintiff,  damages 

16/.  Is. 

In  Easter  Term,  Cressicell  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection. 

Martin  now  showed  cause,  and  contended  that  there  was  no 
misdirection  ;  that  there  was  abundant  evidence  for  the  jury  of  an 
undertaking  by  the  defendants,  through  their  agent,  to  carry  the 
box  and  its  contents  to  the  place  of  its  ultimate  destination  ;  that  if 
[  *424  ]  the  carriage  had  been  paid  in  ^advance,  according  to  the  offer  made 
by  the  plaintiff's  mother,  the  sum  demanded  would  clearly  have 
been  the  carriage  for  the  whole  distance ;  and  that  to  suppose  as 
many  different  contracts  as  there  were  carriers  on  a  continaoiu» 
line  of  railway,  would  be  against  all  principle  and  convenience. 

The  Court  then  called  on 

Cressuell,  Baines,  and  Burrelly  in  support  of  the  rale : 

This  is  not  the  case  of  a  conveyance  travelling  throughout  a 
continuous  line,  like  a  coach,  for  instance,  which  professes  to  nm 
from  London  to  York :  in  such  a  case  parties  are  not  bound  to  louk 
out  for  the  particular  proprietors  interested  in  the  different  parts  of 
the  line.  But  there  it  is  held  out  to  the  public  as  one  line  :  this  U 
the  case  of  a  Company  known  as  the  Lancaster  and  Preston  Junc- 
tion Bailway,  and  holding  themselves  out  to  the  world  as  the  pro- 
prietors of  and  carriers  upon  that  distinct  line  of  railway  only.  To 
hold  them  liable  for  the  loss  of  a  parcel  beyond  the  limits  of  their 
own  line  would  therefore  be  very  unjust.  Suppose  the  case  of  a 
known  coach  from  London  to  Stamford,  and  a  party  delivers  to  the 
book-keeper  a  parcel  directed  to  York,  does  that  prove  a  contract  t^ 
carry  it  to  Y'ork  ? 

(Lord  Abinger,  C.  B.  :  What  would  be  the  undertaking  of  the 
carrier  in  that  case  ?) 
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To  carry  to  Stamford,  and  forward  thence  to  York;     Parties  must    Muscuamp 
be  assumed  to  contract  in  reference  to  the  known  mode  in  which    lamcastkr 
the  carrier  carries  on  his  business.     *     *     The  true  construction      piston 
of  the  defendants'  contract  is,  that  they  engage  to  carry  the  goods     Junction 
safely  as  far  as  Preston — i.e,  as  far  as  they  hold  themselves  out,        r  425  ] 
and  are  empowered  by  their  Act  of  Parliament  to  trade,  as  carriers 
— and  then  to  put  them  in  a  course  of  carriage  onward,  by  trans- 
ferring them  to  another  carrier,  so  as  to  give  the  owner,  in  the 
event  of  their  loss,  a  right  of  action  against  the  new  bailees: 
Garside  v.  Trent  and  Mersey  Nacujation  Company  (1). 

(Lord  Abinger,  C.  B.  :  The  defendants  refuse  to  receive  the 
money  for  the  carriage  at  the  time :  does  not  that  show  that  they 
treat  the  carriers  forward  as  their  agents,  from  whom  they  are  to 
get  their  remuneration  ?) 

A  contrary  inference  rather  arises — that  they  could  not  tell  what 
the  whole  amount  of  the  carriage  would  be,  and  therefore  declined 
to  receive  it.  If  this  be  in  law  a  contract  to  carry  the  whole 
distance,  it  must  be  so  also,  although  the  other  party  be  fully 
cognizant  of  the  terms  on  which  the  defendants  carry  on  their 
business. 

• 

(Lord  Abinoer,  C.  B.  :  Do  you  say  the  successive  carriers  are 
agents  of  the  original  customer  ? ) 

Yes,  if  the  successive  Companies  be  known  to  him. 

(RoLFEjB. :  How  is  he  to  discover  on  which  line  the  goods  were  lost?) 

In  Upston  V.  Slark  (2),  the  name  of  the  defendant  was  over  the 

door  of  a  booking-house  for  coaches  and  waggons  in  Piccadilly, 

with  the  words,  **  Conveyances  to  all  parts  of  the  world,*'  followed 

by  a  list  of  places,  amongst  which  was  Windsor :  yet  it  was  held, 

that  proof  of  the  booking  at  that  office  of  a  box  directed  to  Windsor, 

which  did  not  reach  its  destination,  *wa8  not  sufficient  to  make  the       [  •426  ] 

defendant  responsible  for  its  loss.     So,  in  GUbart  v.  Dale  (3),  which 

was  an  action  brought  for  negligence  in  the  loss  of  goods,  against 

the  proprietor  of  a  general  booking-office  for  the  transmission  of 

parcels  by  coach,  it  was  held  insufficient  to  prove  that  the  goods 

never  reached  their  destination.     *     *     The  same  hardship  which 

(1)  2  II.  R.  468  (4  T.  R.  581).  (3)  44  R.  R.  492   (5  Ad.  &  El.  543  ; 

(2)  2  Car.  &  P.  598.  1  Nev.  &  P.  22). 


762  1841.    EX.     8  MEE.  &  W.  426—427.  [r.r. 

MuacuAMP    is  recited  in  the  preamble  to  the  Carriers  Act,  1  Will.  IV,  c.  68, 

Lakcabteb    trom  the  great  increase  of  the  responsibility  and  risk  of  common 

Prkcton      carriers,  will  occur  again,  if  a  carrier  is  to  be  held  liable  under 

JuKCTiox     such  circumstances  as  these. 
Railway  to. 

Lord  Abikger,  C.  B.  : 

The  simple  question  in  this  case  is,  whether  the  learned  Judge 
misdirected  the  jury,  in  telling  them  that,  if  the  case  were  stripped 
of  all  other  circumstances  beyond  the  mere  fact  of  knowledge  by 
the  party  that  the  defendants  were  carriers  only  from  Lancaster  to 
Preston,  and  if,  under  such  circumstances,  they  accepted  a  parcel 
to  be  carried  on  to  a  more  distant  place,  they  were  liable  for  the 
loss  of  it,  this  being  evidence  whence  the  jury  might  infer  that 
they  undertook  to  carry  it  in  safety  to  that  place.  I  think  that  in 
this  proposition  there  was  no  misdirection.  It  is  admitted  by  Ibe 
defendants'  counsel,  that  the  defendants  contract  to  do  something 
more  with  the  parcel  than  merely  to  carry  it  to  Preston  ;  they  say 
the  engagement  is  to  carry  to  Preston,  and  there  to  deliver  it  to  an 
agent,  who  is  to  carry  it  further,  who  is  afterwards  to  be  replaced  by 
another,  and  so  on  until  the  end  of  the  journey.  Now  that  is  a 
very  elaborate  kind  of  contract ;  it  is  in  substance  giving  to  the 
I  427  ]  carriers  *a  general  power,  along  the  whole  line  of  route,  to  make  at 
their  pleasure  fresh  contracts,  which  shall  be  binding  upon  the 
principal  who  employed  them.  But  if,  as  it  is  admitted  on  both 
sides,  it  is  clear  that  something  more  was  meant  to  be  done  by  ihe 
defendants  than  carrying  as  far  as  Preston,  is  it  not  for  the  jun- 
to say  what  is  the  contract,  and  how  much  more  was  undertaken 
to  be  done  by  them?  Now,  it  certainly  might  be  true  that  the 
contract  between  these  parties  was  such  as  that  suggested  by  the 
counsel  for  the  defendants ;  but  other  views  of  the  case  mav  l>e 
suggested  quite  as  probable ;  such,  for  instance,  as  these  railway 
companies,  though  separate  in  themselves,  are  in  the  habit,  for 
their  own  advantage,  of  making  contracts,  of  which  this  was  one, 
to  convey  goods  along  the  whole  line,  to  the  ultimate  terminus. 
each  of  them  being  agents  of  the  other  to  carry  them  forward,  and 
each  receiving  their  share  of  the  profits  from  the  last.  The  fact 
that,  according  to  the  agreement  proved,  the  carriage  was  to  lie 
paid  at  the  end  of  the  journey,  rather  confirms  the  notion,  that  the 
persons  who  were  to  carry  the  goods  from  Preston  to  their  final 
destination,  were  under  the  control  of  the  defendants,  wh- 
consequently   exercised    some   influence  and   agency   beyond   the 
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immediate  terminus  of  their  own  railway.  Is  it  not  then  a  Mubohamp 
question  for  the  jury  to  say  what  the  nature  of  this  contract  was ;  lahcastkr 
and  is  it  not  as  reasonable  an  inference  for  them  to  draw,  that  the  phmton 
whole  was  one  contract,  as  the  contrary  ?  I  hardly  think  they  Junction 
would  be  likely  to  infer  so  elaborate  a  contract  as  that  which  the 
defendants'  counsel  suggest,  namely,  that  as  the  line  of  the 
defendants'  railway  terminates  at  Preston,  it  is  to  be  presumed 
that  the  plaintiff,  who  intrusted  the  goods  to  them,  made  it  part  of 
his  bargain  that  they  should  employ  for  him  a  fresh  agent  both  at 
that  place  and  at  every  subsequent  change  of  railway  or  conveyance, 
and  on  each  shifting  of  the  goods  give  such  a  document  to  the  new 
agent  as  should  render  him  responsible.  Suppose  the  *owner  of  [  *428  ] 
goods  sent  under  such  circumstances,  when  he  finds  they  do  not 
come  to  hand,  comes  to  the  railway  ofiice  and  makes  a  complaint, 
then,  if  the  defendants'  argument  in  this  case  be  well  founded, 
unless  the  railway  company  refuse  to  supply  him  with  the  name  of 
the  new  agent,  they  break  their  contract.  It  is  true  that,  practically, 
it  might  make  no  great  difference  to  the  proprietor  of  the  goods 
which  was  the  real  contract,  if  their  not  immediately  furnishing 
him  with  the  name  would  entitle  him  to  bring  an  action  against 
them.  But  the  question  is,  why  should  the  jury  infer  one  of  these 
contracts  rather  than  the  other?  which  of  the  two  is  the  most 
natural,  the  most  usual,  the  most  probable  ?  Besides,  the  carriage- 
money  being  in  this  case  one  undivided  sum,  rather  supports  the 
inference,  that  although  these  carriers  carry  only  a  certain  distance 
with  their  own  vehicles,  they  make  subordinate  contracts  with  the 
other  carriers,  and  are  partners  inter  se  as  to  the  carriage-money  ; 
a  fact  of  which  the  owner  of  the  goods  could  know  nothing,  as  he 
only  pays  the  one  entire  sum  at  the  end  of  the  journey,  which  they 
afterwards  divide  as  they  please.  Not  only,  therefore,  is  there 
some  evidence  of  this  being  the  nature  of  the  contract,  but  it  is  the 
most  likely  contract  under  the  circumstances ;  for  it  is  admitted 
that  the  defendants  undertook  to  do  more  than  simply  to  carry  the 
goods  from  Lancaster  to  Preston.  The  whole  matter  is  therefore 
a  question  for  the  jury,  to  determine  what  the  contract  was  on  the 
evidence  before  them.  With  respect  to  the  case  referred  to,  of  the 
booking-office  in  London,  it  only  goes  to  show  that  when  persons 
take  charge  of  parcels  at  such  an  office,  they  merely  make  them- 
selves agents  to  book  for  the  stage-coaches.  You  go  to  the  office 
and  book  a  parcel ;  the  effect  of  this  is  to  make  the  booker  your 
agent,  instead  of  going  to  the  coach-office  yourself  ;  and  so  that  he 
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uhbchamp    sends  the  parcel  to  the  proper  coach-office,  and  once  delivers  it 

Lancabtek    there,  he  has  disch^ged  himself ;  he  has  nothing  to  do  *with  the 

Preston      carriage  of  the  goods.    In  cases  like  the  present,  particular  circam- 

JuNCTioN     stances  might  no  doubt  be  adduced  to  rebut  the  inference  which. 
Railway  Co.  "^  ,•,-,-,  i- 

[  ♦429  ]      pi'i^nd  facie,  must  be  made,  of  the  defendants  having  undertaken 

to  carry  the  goods  the  whole  way.     The  taking  charge   of  the 

parcel  is  not  put  as  conclusive  evidence  of  the  contract  sued  on  by 

the  plaintiff;  it  is  only  prima  facie  evidence  of  it;  and  it  is  useful 

and  reasonable  for  the  benefit  of  the  public  that  it  should  be  bo 

considered.     It  is  better  that  those  who  undertake  the  carriage  of 

parcels,  for  their  mutual  benefit,  should  arrange  matters  of  this 

kind  inter  se,  and  should  be  taken  each  to  have  made  the  other& 

their  agents  to  carry  forward. 

GURNBY,  B. : 

I  think  there  was  no  misdirection  in  this  case,  and  that  the  jury 
might  fairly  infer  that  the  contract  was  such  as  was  stated  by  the 
learned  Judge.  If  the  goods  were  to  be  carried  only  in  the  narrow 
sense  contended  for  by  the  defendants,  then,  if  the  place  of  their 
destination  were  but  three  miles  beyond  Preston,  and  they  were 
lost  on  the  other  side  of  the  railway  terminus,  the  defendants  are 
not  to  be  liable,  but  the  plaintiff  is  to  find  out  somebody  or  other 
who  is  to  be  liable  in  respect  of  the  carriage  for  those  three  miles. 

RoLFE,  B. : 

I  am  of  the  same  opinion,  and  think  the  construction  we  are 
putting  on  the  agreement  is  not  only  consistent  with  law,  but  is  the 
only  one  consistent  with  common  sense  and  the  convenience  of 
mankind.  WTiat  I  told  the  jury  was  only  this,  that  if  a  party 
brings  a  parcel  to  a  railway  station,  which  in  this  respect  is  }nsX 
the  same  as  a  coach-office,  knowing  at  the  time  that  the  Company 
only  carry  to  a  particular  place,  and  if  the  railway  company  receive 
and  book  it  to  another  place  to  which  it  is  directed,  prinui  faro 
they  undertake  to  carry  it  to  that  other  place.  That  was  my  vie^ 
[  sac  ]  at  the  trial,  and  nothing  has  occurred  to  alter  *my  opinion.  As  to 
the  case  which  has  been  put,  of  a  passenger  injured  on  the  line  of 
railway'  beyond  that  where  he  was  originally  booked,  I  suppose  it  is 
put  as  a  rednrtio  ad  absurdmn  ;  but  I  do  not  see  the  absurdity.  If 
1  book  my  place  at  Euston  Square,  and  pay  to  be  carried  to  York, 
and  am  injured  by  the  negligence  of  somebody  between  Euston 
Square  and  York,  I  do  not  know  why  I  am  not  to  have  my  remedy 
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against  the  party  who  so  contracted  to  carry  me  to  York.     But  at    Mubchamp 
all  events,  in  the  case  of  a  parcel,  any  other  construction  would    lakcabtbb 
open  the  door  to  incalculable  inconveniences.     You  book  a  parcel,      pb'kbton 
and  on  its  being  lost,  you  are  told  that  the  carrier  is  responsible     Junction 
only  for  one  portion  of  the  line  of  road.      What  would  be  the 
answer  of  the  owner  of  the  goods  ? — **  I  know  that  I  booked  the 
parcel  at  the  *  Golden  Cross  '  for  Liverpool,  and  my  contract  with 
the  carrier  was  to  take  it  to  Liverpool."     All  convenience  is  one 
way,  and  there  is  no  authority  the  other  way. 

Rule  discharged. 


[431] 


EOBEET  JONES   v.   THOMAS  JOXES  (1).  i8«. 

June  8. 
(8  Meeson  &  Welsby,  431—442  ;  S.  C,  10  L.  J.  Ex.  481.)  

TCI  ^- -*  JL       ^\^ 

A  cargo  of  80  quarters  of  wheat  was  shipped  in  London,  on  the  6th  pieas 

December,  1839,  on  board  a  vessel  bound  to  Barmouth  and  Tremadoc,  and 
by  the  bill  of  lading,  was  to  be  delivered  at  the  port  of  Barmouth  and 
Tremadoc  to  L.  T.,  or  to  his  assigns,  on  his  paying  freight,  &c.  The  cargo 
was  paid  for  by  L.  T.  partly  in  cash,  partly  by  his  acceptance  at  two 
months.  On  the  28th  January,  1840,  L.  T.  by  deed  assigned  all  his  estate 
and  effects  to  the  plaintiff  and  A.  B.,  in  trust  for  the  benefit  of  themselves 
and  his  other  creditors.  L.  T.  was  at  that  time  insolvent,  to  the  plaintiff's 
knowledge.  The  bill  of  lading  was  indorsed  by  L.  T.  to  the  plaintiff  as 
follows  (the  indorsement  being  without  date):  **I  do  hereby  order  that 
Captain  J.  do  deliver  the  possession  of  the  within -mentioned  quantity  of 
wheat  to  Mr.  B.  J.  (the  plaintiff),  being  one  of  my  assignees,  to  be  disposed 
of  as  he  may  think  proper."  On  the  4th  February,  the  vessel  arrived  at 
Barmouth  with  the  wheat  on  board,  and  the  plaintiff  there  went  on  board 
and  took  samples,  and  sold  70  of  the  80  quarters,  for  which  he  paid  the 
h'eight,  and  they  were  delivered  to  the  purchasers :  and  he  directed  the 
master  to  take  forward  the  remaining  10  quarters  to  Tremadoc.  On  the 
9th  Februar}*,  L.  T.'s  acceptance  became  due  and  was  dishonoured,  and  on 
the  loth  the  shippers  gave  notice  to  the  captain,  at  Barmouth,  not  to 
deliver  the  wheat,  but  to  hold  it  to  their  use.  On  the  23rd,  the  vessel 
arrived  at  Tremadoc,  where  the  plaintiff  demanded  the  remaining  10 
quartei*©,  tendering  the  freight,  but  the  master  refused  to  deliver  it : 

Held,  that  under  these  circumstances,  (even  supposing  the  plaintiff  to  be 
in  the  same  situation  as  L.  T.)  the  right  of  stoppage  iii  transitu  was  deter- 
mined, as  to  the  whole  of  the  cargo,  by  the  acts  done  by  the  plaintiff  at 
Barmouth. 

Sfwhle,  that  if  the  composition  deed  contained  a  release  to  L.  T.,  the 
plaintiff  was  an  indorsee  for  value  of  the  bill  of  lading,  and  no  right  of 
stoppage  in  trnnsiin  therefore  existed  as  against  him. 

Case.  The  declaration  stated,  that  before  and  at  the  time  of 
receiving  on  board  the  goods  and  merchandise  thereinafter 
mentioned,  the  defendant  was  the  owner  and  master  of  a  certain 

(1)  Distinguished  in  Ex  jiarte  Cooper,  lie  McLaren  (1879)   11   Ch.  D.  68,  48 
L.  J.  Bk.  49.— A.  C, 
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Jokes        ship  or  vessel  called  the  Oriortj  then  lying  at  anchor  in  the  Biver 
Jokes.       Thames,  and  bound  for  Barmouth ;  and  that  certain  persons  trading 
under  the  name  and  firm  of  North  &  Co.  had,  to  wit,  on  the  Ist  day 
of  December,  1889,  at  the  request  of  the  defendant,  caused  to  be 
shipped  on  board  the  said  vessel  divers  goods  and  merchandise,  to 
wit,  160  sacks  of  wheat,  to  be  safely  and  securely  carried  in  and  on 
board  the  said  ship  or  vessel  from  London  to  Barmouth  aforesaid, 
to  be  delivered  (the  act  of  God,  the  Queen's  enemies,  &c.   &c., 
being  excepted)  unto  Lewis  Thomas,  or  his  assigns,  for  certain 
freight  in  that  behalf :  And  the  defendant  then,  to  wit,  on  the  day 
and  year  aforesaid,  received  the  said  wheat  on  board  the  said  ship 
or  vessel  on  the  terms  and  for  the  purpose  aforesaid,  and  did 
safely  and  securely  carry  the  same  on  board  thereof  to  Barmouth 
aforesaid,  and  there,  to  wit,  at  Barmouth  aforesaid,  delivered  a 
great  part,  to  wit,  140  sacks  thereof,  to  the  plaintiff,  then  being 
the  assign  of  the  said  Lewis  Thomas,  and  having  full  right  and 
[  ♦432  ]      authority  to  receive  the  *same   wheat,   and  every  part  thereof, 
from  the  defendant ;  and  afterwards,  and  whilst  the  said  vessel  was 
lying  at  Barmouth,  with  the  residue  of  the  said  wheat,  to  wit. 
>   20  sacks  thereof,  still  on   board,  and  whilst  the  defendant  was 
owner  and  master  of  the  said  ship  or  vessel,  and  the  plaintiff  was 
and  continued  to  be  such  assign,  and  so  authorized  and  entitled  as 
aforesaid,  to  wit,  on  the  30th  day  of  January,  1840,  the  defendant, 
by  the  consent  and  with  the  privity  of  the  plaintiff,  sailed  with  the 
said  residue  of  the  said  wheat  on  board  the  said  vessel,  from  Bar- 
mouth aforesaid,  and  took  and  carried  the  same  to  a  certain  other 
port,  to  wit,  Portmadoc,  to  be  there,  to  wit,  at  Portmadoc  aforesaid, 
delivered  to  the  plaintiff.     And  the  plaintiff  says,  that  although 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said 
vessel  arrived  at  Portmadoc  aforesaid,  with  the  said  residue  of  the 
said  wheat  on  board  thereof,  and  it  was  the  duty  of  the  defendant 
to  deliver  the  same  to  the  plaintiff;  and  although  the  plaintiff, 
after  the  arrival  of  the  said  vessel,  was  at  all  times  ready  and 
willing  to  receive  the  said  residue  of  the  said  wheat,  and  to  pay  the 
freight  for  the  same  due  and  payable  thereupon,  on  delivery,  of  all 
which  premises  the  defendant  afterwards,  to  wit,  on  &c.,  had  notice, 
and  was  then  requested  by  the  plaintiff  to  deliver  the  said  residue 
of  the  said  wheat  to  him,  yet  the  defendant  did  not  regard  his  datj 
in  that  behalf,  and  would  not  nor  did  then,  or  at  any  other  time. 
deliver  the  said  residue  of  the  said  wheat,  or  any  part  thereof,  to 
the  plaintiff,  but  wholly  neglected  and  refused,  and  still  doth  neglect 


VOL.  Lviii.]      1841.    EX.    8  MEE.  &  W.  432—431.  767 

and  refuse,  to  deliver  the  same  or  any  part  thereof  to  the  plaintiff.        Jones 
There  was  also  a  count  in  trover.  jonbs 

First  plea:  That  just  before  the  persons  in  the  said  first  count 
mentioned,  to  wit,  North  &  Co.,  shipped  the  said  wheat  as  in  that 
count  mentioned,  to  wit,  on  &c.,  the  said  North  &  Go.  were  owners 
of  the  said  wheat ;  and  being  such  owners,  and  believing  the  said 
Lewis  Thomas  to  be  *then  solvent,  then  bargained  with  and  agreed       [  ♦laa  ] 
to  sell  to  the  said  Lewis  Thomas,  at  certain  credit  then  agreed  upon 
between  them ;  and  the  said  Lewis  Thomas,  then  holding  himself 
out  to  the  said  North  &  Go.  as  solvent,  and  then  representing  himself 
to  be  a  person  of  credit  in  trade,  and  fit  to  be  trusted  with  the  said 
wheat  on  sale  thereof  to  him  by  the  said  North  &  Go.  on  credit, 
bargained  with  and  agreed  to  buy  of  the  said  North  &  Go.,  the  said 
wheat,  at  the  said  credit  then  agreed  upon  and  fixed  between  them, 
and  at  and  for  a  certain  price  or  sum  in  that  behalf  then  agreed 
between   them,  to  wit,  the  sum  of  259/.  6^.  Id. ;  and  the  said 
North  &  Go.,  then  believing  the  said  Lewis  Thomas  to  be  solvent, 
and  a  person  fit  to  be  trusted  with  the  said  wheat  on  sale  thereof 
to  him  at  trust  and  credit,  upon  and  by  virtue  of  the  said  bargain 
above  mentioned,  then  shipped  the  said  wheat  as  in  the  said  first 
count  in  that  behalf  mentioned,  to  be  carried  and  conveyed  as  in 
the  said  first  count  also  mentioned  ;  of  which  said  several  premises 
the  plaintiff  then,  and  before  the  delivery  of  any  part  of  the  said 
wheat  to  the  said  plaintiff,  had  notice ;  and  the  defendant  in  fact 
saith,  that  after  the  said  wheat  was  put  on  board  the  said  vessel  as 
in  the  said  fii'st  count  mentioned,  to  be  so  carried  and  conveyed, 
and  after  the  said  delivery  of  the  said  140  sacks  to  the  plaintiff, 
and  before  the  delivery  of  the  said  20  sacks  thereof  in  the  said  first 
count  mentioned,  and  before  the  payment  of  the  said  price  or  sum 
of  2592.  6«.  7^.,  so  agreed  upon  as  the  price  of  the  said  wheat  to  be 
paid  by  the  said  Lewis  Thomas  as  aforesaid  to  them  the  said 
North  &  Go.,  to  wit,  on  the  said  day  and  year  aforesaid,  they  the 
said  North  &  Go.  then  first  learnt,  as  the  fact  was,  that  the  said 
Lewis  Thomas,  at  the  time  of  the  said  bargain,  and  giving  trust 
and  credit  to  the  said  Lewis  Thomas,  and  of  shipping  the  same  on 
board  the  said  vessel  as  aforesaid,  was  insolvent,  and  that  the 
plaintiff  at  that  time,  and  before  the  delivery  of  any  part  of  the 
said  wheat  to  the  said  plaintiff,  as  in  the  first  count  ^mentioned,       [  *r6i  ] 
well  knew  that  the  said  Lewis  Thomas  was  insolvent;  and  that  the 
plaintiff,  at  the  time  of  the  indorsement  of  the  said  bill  of  lading 
to  the  plaintiff  by  the  said  Lewis  Thomas,  and  at  the  time  of  hie  so 
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J0NB8  becoming  assign  of  the  said  bill  of  lading  and  of  the  said  wheat, 
Jones.  ^^^^  a>t  the  time  of  the  delivery  of  the  said  part  of  the  said  wheat  to 
the  plaintiff,  as  in  the  said  first  coant  mentioned,  well  knew  that 
the  said  Lewis  Thomas  was  then  insolvent,  and  had  not  the 
pecuniary  or  other  means  of  paying  the  said  North  &  Co.  for  the 
same  ;  nevertheless  the  plaintiff,  well  knowing  the  premises  afore- 
said, and  without  giving  or  paying  any  legal  or  valid  consideration 
for  the  assignment  or  indorsement  of  the  said  bill  of  lading  to  him. 
and  in  fraud  of  the  said  North  &  Co.,  and  of  their  right  of  stoppa^'e 
in  transitUy  and  without  paying  the  said  North  <k  Co.  for  the  saH 
wheat,  caused  and  procured  the  said  part  of  the  said  wheat,  under 
the  pretence  of  his  so  being  the  assign  thereof,  as  in  the  said  first 
count  mentioned,  to  be  so  delivered  to  him  the  plaintiff;  audthe 
said  North  &  Co.  after  the  delivery  of  the  said  part  of  the  said 
wheat  to  the  plaintiff  as  aforesaid,  and  before  the  delivery  of  the 
said  20  sacks,  residue  of  the  said  wheat,  as  in  the  said  first  coant 
mentioned,  and  before  the  expiring  of  the  said  credit  to  the  said 
Lewis  Thomas,  to  wit,  on  the  said  30th  of  January,  gave  notiee  to 
the  defendant  not  to  deliver  the  said  twenty  sacks  to  the  said  Lewl< 
Thomas  or  his  assigns,  and  then  stopped  the  same  ht  transitfi  on 
board  the  said  vessel,  to  be  so  conveyed  and  carried  as  aforesaid, 
and  before  the  delivery  of  the  same  to  the  plaintiff,  on  account  of 
and  for  the  insolvency  of  the  said  Lewis  Thomas,  and  then  so  stat^ 
and  declared  the  same  to  the  defendant,  as  such  owner  and  master 
as  aforesaid ;  and  thereupon  then  the  defendant,  at  the  instance 
of  the  said  North  &  Co.  and  by  their  command,  and  before  the 
delivery  of  the  said  twenty  sacks  to  the  defendant,  and  while  the 
same  were  in  transitu^  and  before  the  expiration  of  the  said  credit 
[  •435  ]  to  the  said  Lewis  *Thomas,  to  wit,  on  the  said  30th  day  of  January, 
stopped  the  same,  and  refused  to  deliver  the  said  twenty  sacks  to 
the  plaintiff,  the  same  being  then  stopped  in  transitu  by  the  said 
North  &  Co.,  on  account  of  and  by  reason  of  the  said  Lewis 
Thomas's  insolvency,  and  the  price  of  the  said  twenty  sacks  then 
not  being  paid  to  the  said  North  &  Co. ;  as  he  the  defendant 
lawfully  might  for  the  cause  aforesaid,  and  which  is  the  said 
refusal  to  deliver  the  said  twenty  sacks,  in  the  said  first  count 
mentioned  and  therein  complained  of.     Verification. 

Second  plea,  to  the  first  count,  that  although  the  said  person^ 
trading  under,  the  name  and  firm  of  North  &  Co.,  had  caused  to  be 
shipped  on  toard  the  said  vessel  the  said  sacks  of  wheal  in  thi\ 
count  mentioned ;  yet  the  defendant  says,  that  the  said  sacks  of 


i 
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Bill  on  a  stranger  (which  was  paid  at  maturity) 

Bill  of  exchange  dated  6th  December,  1839, 
drawn  by  North  &  Co.  on  and  accepted  by 
Lewis  Thomas  at  two  months'  date,  due 
9th  February,  1840 195     7     3 

£295     7~~3 

On  the  30th  of  December,  the  wheat  was  shipped  by  North  &  Co., 
on  board  the  ship  Orion,  of  which  the  defendant  was  master,  and 
he  then  signed  a  bill  of  lading,  in  which  the  vessel  was  described  as 

• 

being  bound  for  Barmouth  and  Tremadoc,  and  whereby  the  wheat 
was  to  be  delivered  ''  at  the  aforesaid  port  of  Barmouth  and 
Tremadoc,  &c.  to  Lewis  Thomas,  or  to  his  or  their  assigns,  on 
his  paying  freight  for  the  said  goods,"  &c.  (i).     Upon  it  was  the 

(1)  This  was  produced  by  the  de-  the  wheat  deliverable  *^  at  the  aforesaid 

fendant :  the  copy  of  the  bill  of  lading  port  of  Barmouth."  .  No  explanation 

produced  by  the  plaintiff  in  the  course  .was  given  of  this  di8C];^pancy,  but  it 

of  his  case,  (which  bore  no  indorse-  was  stated  that  the  two  bills  of  lading 

ment),  described  the  vessel  as  being  had    been    exchanged   between     the 

bound  for  Barmouth  only,  and  made  plaintiff  and  defendant  at  Barmouth. 

B.B. — VOL.  LVIII.  49 


wheat  were  so  shipped  on  board  the  said  vessel,  to  be  safely  and  Jones 
securely  carried  in  and  on  board  the  said  ship  or  vessel  from  London  junes 
aforesaid,  to  Barmouth  aforesaid  and  a  certain  place,  to  wit, 
Tremadoc,  and  there,  at  Barmouth  and  Tremadoc  aforesaid,  to  be 
delivered  (the  act  of  God,  the  Queen's  enemies,  &c.,  &c.  being 
excepted),  unto  Lewis  Thomas  or  his  assigns,  for  certain  freight  in 
that  behalf :  without  this,  that  the  said  sacks  of  wheat  were  shipped 
on  board  the  said  vessel  to  be  carried  to  Barmouth  only,  and  there 
delivered,  in  manner  and  form  as  in  the  said  first  count  in  that 
behalf  mentioned ;  concluding  to  the  country. 

Third  plea,  to  the  second  count — that  the  plaintifif  was  not  lawfully 
possessed  as  of  his  own  property  of  the  said  twenty  sacks  of  wheat, 
modo  et  forma. 

Replication  to  the  first  plea,  de  injuria ;  to  the  second  and  third 
pleas,  joinder  in  issue. 

At  the  trial  before  Williams,  J.,  at  the  last  Merionethshire 
Assizes,  the  following  facts  appeared : 

On  the  6th  of  December,  1839,  Messrs.  North  &  Co.  of  London, 
sold  on  credit  to  Lewis  Thomas,  of  Carnarvon,  80  quarters  (160  sacks) 
of  wheat,  and  delivered  an  invoice  of  *the  goods,  the  amount  of       [  *436  ] 
which  (295Z.  7«.  ^d,)  was  settled  on  that  day  with  the  said  Lewis 
Thomas  as  follows : 
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Jones  following  indorsement,  without  date :  "  I,  Lewis  Thomas,  do 
JoiiEs.  hereby  order  and  direct  that  Captain  Jones  do  deliver  the  posses- 
sion of  the  within-mentioned  quantity  of  wheat  to  Mr.  Robert  Jones 
(the  plaintiff),  being  one  of  my  assignees,  to  be  disposed  of  as 
he  may  think  proper."  It  was  proved  that  by  deed  dated  28th  of 
January,  1840,  Lewis  Thomas  assigned  over  all  his  estate  and 
effects  to  the  plaintiff  and  one  David  Williams,  in  trust  for  the 
benefit  of  themselves  and  his  other  creditors.  Lewis  Thomas 
was  at  that  time  in  insolvent  circumstances,  of  which  the  plaintiff 
was  aware. 

On  the  4th  of  February,  1840,  the  Orion  arrived  at  Barmouth, 
[  *^37  ]  and  the  plaintiff  there  went  on  board  of  her,  and  *produced  the  bill 
of  lading,  indorsed  as  above  mentioned,  saying  that  he  came  to 
take  samples  of  the  wheat.  He  accordingly,  on  that  and  the 
following  day,  took  samples,  by  which  he  sold  70  out  of  the  80 
quarters,  for  which  he  paid  the  freight,  and  they  were  landed  and 
delivered  to  the  purchaser.  The  plaintiff  then  directed  the  defendant 
to  take  forward  the  remaining  10  quarters  to  Portmadoc,  which  is 
the  nearest  port  to  Tremadoc.  On  the  9th  of  February,  Lewis 
Thomas's  bill  for  195L  7^.  Sd,  became  due,  and  was  dishonoured ; 
and  on  same  day  North  &  Co.  sent  notice  to  the  defendant  not  to 
deliver  the  grain  to  the  purchaser,  who  had  dishonoured  his 
acceptance,  but  to  hold  it  to  their  order.  This  notice  was  received 
by  the  defendant  at  Barmouth  on  the  10th  of  February.  On  the 
28rd,  the  Orion  arrived  at  Portmadoc,  and  the  plaintiff  there 
demanded  of  the  defendant  the  remaining  10  quarters  of  wheat, 
and  tendered  the  freight  for  the  same :  and  the  defendant  refusing 
to  deliver  them,  this  action  was  brought. 

It  was  contended  for  the  defendant,  that  under  the  circumstances, 
the  indorsement  of  the  bill  of  lading  to  the  plaintiff  by  Lewis 
Thomas  was  fraudulent  and  without  consideration ;  that  the 
plaintiff,  therefore,  was  in  the  same  condition  as  Lewis  Thomas ; 
that  as  against  him  the  right  of  stoppage  in  transitu  was  in  existence 
at  the  time  when  the  notice  to  stop  was  given  by  North  &  Co.  to 
the  defendant,  and  that  the  first  plea  was  therefore  proved.  The 
learned  Judge  expressed  his  opinion,  that  the  right  of  stoppage  in 
transitu  was  determined  by  the  part  delivery  to  the  plaintiff  at 
Barmouth  :  and  it  was  then  agreed,  that  a  verdict  should  be  entered 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  facts 
of  the  case,  the  verdict  to  be  entered  upon  the  several  issues  as  the 
Court  should  think  fit. 
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In  Easter  Term,  Welshy  accordingly  obtained  a  rule  to  *show  Jones 
cause  why  the  verdict  should  not  be  entered  for  the  defendant,  jokes, 
against  which  [  *438  ] 

Jervis  and  Townsend  now  showed  cause : 

By  the  arrangement  made  at  the  trial,  the  Court  are  to  be  in  the 
position  of  a  jury,  and  to  decide  whether,  under  the  circumstances, 
the  transitiis  was  determined.  The  first  question  is,  whether  the 
indorsement  of  the  bill  of  lading  to  the  plaintifif  was  without 
consideration  or  not.  It  will  be  contended  for  the  defendant,  that 
there  was  no  consideration  for  the  transfer,  because  it  was  made  to 
the  plaintifif  as  one  of  the  assignees  of  Lewis  Thomas,  for  the 
general  benefit  of  his  creditors.  But  the  plaintifif  was  himself  a 
creditor,  and  his  being  a  party  to  the  deed  was  itself  a  sufi&cient 
consideration  for  the  assignment  to  him.  He  takes  the  bill  of  lading 
under  the  assignment,  as  part  of  the  efifects  of  the  debtor,  for  a 
special  purpose. 

(Parke,  B.  :  Then  the  question  is,  whether  that  is  the  kind  of 
value  which  is  sufi&cient  to  defeat  the  right  of  stoppage  as  against 
the  indorsee. 

Alderson,  B.  :  If  the  deed  contained  a  release  to  Lewis  Thomas, 
it  probably  would  be.) 

Any  bond  fide  value  is  sufiicient :  and  the  plaintifif  would  be  entitled 
to  his  proportion  rateably  with  the  other  creditors. 

Secondly,  the  right  of  stoppage  in  transitu  was  determined,  even 
as  against  the  original  consignee,  by  the  part  delivery  at  Barmouth. 
The  bill  of  lading  is,  in  eflfect,  in  the  alternative — to  deliver  the 
goods  at  Barmouth  or  Tremadoc :  giving  the  consignee  an  option, 
either  of  having  the  cargo  carried  forward  to  Tremadoc,  or  of 
receiving  and  dealing  with  it  at  Barmouth.  Then  has  not  that 
option  been  exercised?  The  exchanging  of  the  bills  of  lading  at 
Barmouth  is  strong  to  show  that  the  voyage  was  then  considered 
complete.  The  taking  of  the  samples  alone,  with  the  intention  to 
take  possession  of  the  cargo,  would  be  a  sufi&cient  delivery,  and  here 
it  is  manifest  that  such  was  the  plaintifif's  intention.  Foster  v. 
Frampton  (i)  is  in  point.  There  the  vendee  *of  several  hogsheads  [  •4S9  ] 
of  sugar,  on  receiving  from  the  carrier  notice  of  their  arrival,  went 

a)  6  B.  &  C.  107 ;  9  Dowl.  &  By.  108. 
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JoNEB  and  took  samples  from  them,  and  for  his  own  convenience  desired 
Jones.  the  carrier  to  let  them  remain  in  his  warehouse  till  he  shoald 
receive  further  directions,  and  before  they  were  removed  he  became 
bankrupt.  It  was  held  that  the  tratuitus  was  determined.  *  * 
LiTTLEDALE,  J.,  says,  "  The  taking  of  samples  was  a  complete  act 
of  ownership." 

(Parke,  B.  :  That  is,  under  the  circumstances  of  that  case.  In 
Dixon  V.  Yates  (i),  a  similar  act  of  the  vendee  was  held  not  io  have 
that  effect.) 

It  is  in  every  case  a  question  of  intention.  *  *  The  sending  on 
the  remainder  of  the  cargo  to  Portmadoc  does  not  alter  the  ease. 
That  is  a  fresh  destination  given  by  the  plaintiffs  to  the  goods, 
although  not  under  a  new  contract.  They  cited  Wright  v.  I^ues  ip, 
[  *^^o  ]  Slubey  v.  Hei/ward(Z)y  *Dixon  v.  Baldxcen  (4),  Hanson  v.  Meyer  {yj. 
and  Tucker  V.  Humphrey  (6). 

Welshy  and  Hoggins^  contra  : 

The  first  plea  was  proved  in  substance.  In  order  to  establish  a 
defence  under  it,  the  defendant  had  to  prove  two  propositions :  first, 
that  the  plaintiff  was  such  an  assignee  of  the  bill  of  lading  as  that 
he  stood  in  the  same  situation  as  Thomas,  the  original  consignee ; 
and  secondly,  that  as  against  Thomas  the  transitus  was  not  deter- 
mined  at  the  time  of  the  stoppage.  Now  it  is  clear  that  the 
plamtifif  knew,  at  the  time  of  the  indorsement  of  the  bill  of  lading, 
and  of  the  delivery  of  the  goods  to  him,  that  they  were  sold  on 
credit  and  not  paid  for,  and  that  Lewis  Thomas  was  insolvent. 
Those  circumstances  alone  are  treated  by  Lord  Ellenborough,  in 
Cuming  v.  Brown  (7),  as  being  sufficient  to  invalidate  the  assignment 
of  the  bill  of  lading.  But  it  also  appears  that  it  was  wiihoat 
consideration.  The  indorsement  was  made  to  the  plaintiff  only  in 
his  character  of  trustee  under  the  deed  of  assignment  for  the  benefit 
of  creditors,  and  was  made,  as  appears  from  the  terms  of  it,  subse- 
quently to  the  execution  of  that  deed.  The  assignment  of  a  bill  of 
lading,  to  be  valid,  ought  to  be  such  as  to  vest  in  the  assignee  ihe 

(1)  39  R.  R.  489  (5  B.  &  Ad.  313 ;  2    (5)  8  R.  R.  572  (6  East,  614], 

Nev.  &  M.  177).  (6)  4  Bing.  ol6  ;  I  Moo.  A  l\ 

(2)  4  Esp.  82.  378,  ?*. 

(3)  3  R.  R.  486  (2  H.  Bl.  204).  (7)  9  R.  R.  603  (9  East,  506). 

(4)  7  R.  R,  681  (5  East,  175). 


VOL.  Lviii.]      1841.     EX.     8  MEE.  &  W.  440—441.  773 

property  in  the  goods  for  his  own  benefit.  There  might  be  a  good  Jonbs 
consideration  for  the  plaintiff's  executing  the  deed,  but  there  was  jokks. 
none  for  the  transfer  to  him  of  the  bill  of  lading. 

Secondly,  the  right  of  stoppage  was  not  gone  as  against  the 
original  consignee,  in  respect  to  that  part  of  the  cargo  which  is  the 
subject  of  this  action.  This  bill  of  lading  is  peculiar  in  this 
respect,  that  it  makes  the  goods  deliverable  at  Barmouth  and 
Tremadoc,  thereby  giving  the  consignee  the  option  of  having  the 
whole  of  the  cargo,  or  any  part  of  it,  delivered  at  either  of  those 
places.  The  vessel  first  *arrives  at  Barmouth,  and  there  the  [  ***i  3 
plaintiff  makes  a  contract  for  the  sale  of  a  part  of  the  cargo,  and 
that  part  is  delivered  accordingly ;  and  it  is  material  to  observe, 
that  the  plaintiff  there  pays  the  freight  for  that  part  only.  With 
respect  to  the  remaining  twenty  sacks,  the  voyage  originally 
contemplated  continued  until  the  arrival  of  the  vessel  at  Port- 
madoc ;  they  were  carried  there  under  the  original  contract ;  and 
accordingly,  the  plaintiff  tendered  the  freight  for  them  at  Port- 
madoc.  It  is  not  a  fresh  destination  given  to  the  goods  by  the 
order  of  the  consignee,  but  a  carriage  of  them  according  to  the 
original  contract.  With  respect  to  the  taking  of  samples,  no  doubt 
if  that  had  been  done  with  the  intention  of  taking  possession  of  the 
whole  of  the  cargo,  the  transitus  would  have  been  determined 
thereby ;  but  here  it  was  done  solely  with  a  view  to  the  sale  of  so 
much  as  the  plaintiff  might  be  able  to  dispose  of  at  Barmouth, 
leaving  the  remainder  to  proceed  to  the  end  of  the  voyage.  Foster 
V.  Frampton  is  quite  distinguishable :  there  the  vendee  had  made 
the  warehouse  of  the  carrier  his  own,  and  the  decision  proceeded 
mainly  on  that  ground  :  see  also  James  v.  Griffin  (i).  [They  cited 
also  Vertiie  v.  Jewell  (2).]  With  respect  to  the  count  in  trover,  if  the 
indorsement  was  without  value,  and  the  transitus  was  not  deter- 
mined, the  plaintiff  has  clearly  no  title  to  recover  on  that  count. 

Parke,  B.  : 

There  is  no  doubt  in  this  case,  with  respect  to  the  law;  the 
question  is  entirely  one  of  fact.  The  only  question  is,  whether  the 
Court  think  that  the  conclusion  of  the  learned  Judge  at  the  trial, 
upon  the  evidence,  was  wrong.  The  Court  do  not  think  that 
conclusion  wrong ;  on  the  contrary,  the  opinion  expressed  by  the 
learned  Judge  is  the  same  we  should  have  formed.  I  forbear  to 
give  any  decided  opinion,  whether  the  plaintiff  was  entitled  to  the 

(1)  46  K.  1{.  243  (1  M.  &  W.  20).  (2)  4  Camp.  31. 
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JOKK8  goods  as  indorsee  for  value  of  the  bill  of  lading.  If  *the  deed  of 
JomW.  assignment  contained  a  releas^  to  Lewis  Thomas,  I  should  think  he 
[  *4I2  ]  would  be ;  and  it  was  decided  by  Lord  Ellenbobouoh,  in  the  case  of 
Cuming  v.  Brown,  that  a  notice  of  non-payment  of  the  acceptance 
would  be  no  sufficient  notice  to  deprive  him  of  his  right  as  a 
hi>nd  Jide  indorsee.  It  is  not  necessary,  however,  to  decide  thii^ 
point ;  besides  that  it  is  left  in  uncertainty  when  the  bill  of  lading 
was  actually  indorsed.  Supposing,  therefore,  that  the  plaintiff  wab 
not  an  indorsee  for  value,  the  other  question  then  arises,  upon  the 
facts  of  the  case,  quo  animo  he  did  the  acts  proved  to  have  been 
done  by  him  at  Barmouth.  There  is  no  doubt  as  to  the  true 
construction  of  the  bill,  namely,  that  its  effect  was  to  reserve  the 
whole  cargo  for  the  same  port,  of  Tremadoc,  unless  the  consignee 
took  the  actual  dominion  of  the  goods  before  they  arrived  at  the 
journey's  end  according  to  the  original  destination.  The  question 
therefore  is,  whether  the  plaintiff  did  or  did  not  take  the  possession 
and  dominion  of  the  whole  of  the  goods  at  Barmouth.  The  taking 
of  samples  is  an  equivocal  act :  it  might  be  that  he  took  them  in 
order  to  ascertain  whether  he  could  dispose  of  any  part  of  the  goods 
there,  without  intending  thereby  to  take  actual  possession.  Again, 
the  actual  delivery  of  the  140  sacks  is  not  sufficient ;  it  is  no  more 
than  a  delivery  of  140  sacks  to  a  purchaser  of  140,  and  not  done 
with  a  view  to  take  possession  of  the  whole.  But  let  us  look  to  Uie 
indorsement  on  the  bill  of  lading.  It  is  in  these  terms  :  "  I,  Lewis 
Thomas,  do  hereby  order  and  direct,  that  Captain  Jones  do  deliver 
the  possession  of  the  within  mentioned  quantity  of  wheat  to  Mr. 
Bobert  Jones,  being  one  of  my  assignees,  to  be  disposed  of  as  bt 
may  think  proper."  It  seems  to  have  been  worded  with  the  view  of 
enabling  the  plaintiff  to  take  possession  of  the  whole  of  the  cargo 
as  soon  as  he  could,  i.e.  at  Barmouth.  The  very  purpose  for  which 
he  took  the  transfer,  namely,  as  an  assignee  for  the  benefit  of 
I  *448  ]  creditors,  would  require  that  he  should  obtain  possession  of  *tLe 
whole,  for  the  purpose  of  distribution  among  the  creditors,  on  Iht 
first  opportunity.  These  circumstances  show,  that  the  entry  ou 
board  at  Barmouth,  and  taking  of  samples,  was  with  the  intent  of 
taking  possession  of  the  whole.  This  rule  must  therefore  be 
discharged. 

Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

liule  di^ivharyrnL 
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WYLD   V.   PICKFOED  and  Another  (1).  i84i. 

(8  Meeson  &  Welsby,  443—462 ;  S.  C  10  L.  J.  Ex.  382.)  J^neJLO, 

A  earner  is  not  bound  to  convey  goods  except  on  payment  of  the  full  price  p!     ^' 

for  the  carriage,  according  to  their  value :  and  if  that  be  not  paid,  it  is 
competent  to  him  to  limit  his  liability  by  special  contract.     And  therefore,  ^         -' 

where  a  carrier  receives  valuable  goods  to  carry,  after  notice  to  the  bailor 
that  he  will  not  be  responsible  for  loss  or  damage  to  them  unless  a  higher 
than  the  ordinary  rate  of  insurance  be  paid  for  the  carriage,  he  receives 
them  on  the  terms  of  such  notice,  which  amounts  to  a  special  contract.  But 
he  is  not  exempted  thereby  from  all  responsibility ;  but  is,  notwithstanding 
the  notice,  bound  to  take  oixlinary  care  in  the  carriage  of  the  goods,  and  is 
liable,  not  only  for  any  act  which  amounts  to  a  total  abandonment  of  his 
character  of  a  carrier,  or  for  wilful  negligence,  but  also  for  a  conversion  by 
a  mis-delivery  arising  from  inadvertence  or  mistake,  if  the  inadvertence 
or  mistake  might  have  been  avoided  by  the  exercise  of  ordinary  care. 

Case.  The  first  count  of  the  declaration  stated,  that  theretofore, 
to  wit,  on  &c.,  the  plaintiff,  at  the  request  of  *the  defendants,  [  •ii^  ] 
caused  to  be  delivered  to  the  defendants  certain  goods  and  chattels, 
to  wit,  one  case  containing  divers,  to  wit,  1,000  maps  of  the 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  200i.,  to  be  by  the 
defendants  carried  and  conveyed  from  a  certain  place,  to  wit, 
London,  to  a  certain  other  place,  to  wit,  the  town  of  Athlone,  in 
the  kingdom  of  Ireland,  and  there,  to  wit,  at  Athlone  aforesaid, 
to  be  delivered  by  the  defendants  for  the  plaintiff,  for  certain 
reward  to  the  defendants  in  that  behalf ;  and  the  defendants  then 
had  and  received  the  said  goods  and  chattels  for  the  purpose  afore- 
said; and  thereupon  it  then  became  and  was  the  duty  of  the 
defendants,  whilst  they  so  had  the  said  goods  and  chattels,  to 
take  due  and  proper  care  thereof :  yet  the  defendants,  not  regarding 
their  duty  in  that  behalf,  did  not  nor  would,  whilst  they  so  had 
the  said  goods  and  chattels,  take  due  and  proper  care  of  the  same, 
but  wholly  neglected  so  to  do,  and  took  such  bad  care  thereof,  that 
afterwards,  to  wit,  on  &c.,  the  said  goods  and  chattels  became  and 
were  greatly  injured,  and  wholly  lost  to  the  plaintiffs.  There  was 
also  a  count  in  trover. 

Pleas,  first,  not  guilty.  Secondly,  to  the  first  count,  that  the 
plaintiff  did  not  cause  to  be  delivered  to  the  defendants  the  said 
goods  and  chattels  of  him  the  plaintiff  to  be  carried  and  conveyed 

(1)  Cf.  Hiuton  V.  Dihbin,  57  R.  R.  754  it  was  presumably  impossible  to  show 

(2  Q.  B.  646),  and  see  the  remarks  of  that  the  loss  was  incurred  during  the 

Ijord  Blackburn  upon  both  these  cases  land  carriage,  as  the  Carriers  Act,  1830 

in  Manchester,  Sheffield ahd  Lincolnshire  (11    Geo.   IV.    &   1   Will.  I'V.  c.  68), 

Hail  way  V.  Brown  (1883)  8  App.  Ca.  was  not  relied  upon  by  the  defendants. 

709,  53  L.  J.  a  B.  126.     In  this  case  —A.  C. 
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wyld        by  the  defendants,  nor  did  the  defendants  have  and  receive  the 

at 

PicKFouD  same,  jnodo  et  forma.  Thirdly,  to  the  first  count,  that  before  and 
at  the  time  of  the  delivery  to  the  defendants  by  the  plaintiff  of  the 
said  case  and  its  contents,  as  in  the  said  first  count  mentioned, 
they  the  defendants  were,  and  still  are,  common  carriers  of  goods 
for  hire ;  and  that  at  the  time  of  the  delivery  to  them  the  defen- 
dants of  the  said  case  containing  the  said  maps,  as  in  the  said 
first  count  mentioned,  they  the  defendants  then  gave  notice  to  the 
plaintiff,  and  the  plaintiff  then  had  notice  and  knowledge,  that  the 
defendants  would  not  be  responsible  for  the  loss  of  or  damage  done 
to  certain  goods  and  chattels  delivered  to  them  for  the  purpose  of 
*445  ]  carriage  ^or  conveyance,  and,  amongst  others,  maps  in  packages  or 
otherwise,  unless  the  same  were  insured  according  to  their  value, 
and  paid  for  at  the  time  of  delivery  to  the  defendants :  and  the 
defendants  further  say,  that  the  said  case  was  the  package  in  which 
the  said  maps  were  contained ;  and  that  they  accepted  and  received 
from  the  plaintiff  the  said  case  with  the  said  maps,  the  contents 
thereof  as  aforesaid,  to  be  carried  and  conveyed  as  aforesaid, 
subject  to  and  under  and  upon  the  terms  and  conditions  of  the 
said  notice,  and  upon  no  other  terms  whatsoever;  whereof  the 
plaintiff,  at  the  time  of  the  delivery  thereof  by  him  to  the  defen- 
dants as  aforesaid,  had  knowledge  and  notice.  And  the  defendants 
further  say,  that  the  said  maps  were  not,  at  the  time  of  the  delivery 
thereof  to  them  the  defendants  as  aforesaid,  insured  according  to 
their  value,  or  paid  for.     Verification. 

The  defendants  pleaded,  fourthly,  to  the  second  count,  that  the 
plaintiff  was  not  lawfully  possessed  as  of  his  own  property  of  the 
said  goods  and  chattels  in  that  count  mentioned,  modo  et  forma. 
Fifthly,  to  the  second  count,  that  they  the  defendants,  before  and 
at  the  time  of  the  committing  of  the  said  alleged  grievance  in  that 
count  mentioned,  were  common  carriers  of  goods  for  hire,  and  that 
the  said  case  and  maps  therein  mentioned  was  a  package  containing 
the  said  maps,  which  were  delivered  by  the  plaintiff  to  the  defen- 
dants for  the  purpose  of  carriage  and  conveyance  by  them  as  such 
common  carriers  as  aforesaid,  and  for  no  other  purpose  whatsoever. 
(The  plea  then  stated  the  notice,  the  receipt  of  the  case  and  maps 
on  the  terms  of  the  notice,  with  the  plaintiff's  knowledge,  and 
without  its  being  insured  or  paid  for,  as  in  the  third  plea,  and 
then  continued  as  follows :)  And  the  defendants  further  say, 
that  the  said  conversion  of  the  said  case  and  maps  in  the  said 
second   count  mentioned,  was  and   is  the  loss  of  the   said  case 
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and  maps  therein  also  mentioned,  by  a  mis-delivery   *thereof       Wyld 
through  mistake  and  inadvertence,  and  not  otherwise  howsoever,     pickford. 
Verification.  [  '^^e  ] 

The  plaintiff  joined  issue  on  the  first,  second,  and  fourth  pleas, 
and  to  the  third  and  fifth  demurred  specially,  and  the  defendants 
joined  in  demurrer. 

The  causes  of  demurrer  to  the  third  plea  were  as  follow :  That 
the  said  plea  does  not  show  that  the  said  case  and  maps  were  of 
the  value  of  102.  or  upwards :  that  it  does  not  sufficiently  state  any 
special  contract  respecting  the  carriage  of  the  same,  whereby  the 
liability  of  the  defendants  was  in  anywise  restricted ;  that  the  state- 
ment that  the  plaintiff  had  knowledge  and  notice  of  the  matters  in 
the  plea  stated,  is  not  a  sufficient,  but  at  best  but  a  round-about 
and  argumentative  statement  of  such  a  special  contract ;  and  even 
supposing  the  said  plea  sufficiently  to  state  a  special  contract,  or 
other  facts  limiting  the  responsibility  of  the  defendants  as  carriers, 
it  is  bad  for  argumentativeness,  in  this,  that  it  merely  amounts  to 
an  argumentative  traverse  of  the  averments  in  the  first  count  of 
the  defendants'  duty,  and  their  breach  thereof :  that  the  said  plea 
does  not  show  that  the  notice  to  the  plaintiff  therein  mentioned 
was  any  thing  more  than  a  public  notice ;  that  it  does  not  state 
any  defence  as  to  the  said  case,  inasmuch  as  it  does  not  show  that 
the  said  case  was  not  insured  or  paid  for  pursuant  to  the  said 
notice,  or  that  it  was  valueless ;  and  that  it  is  consistent  with  the 
said  plea,  that  some,  although  not  all,  of  the  said  maps  were 
insured  and  paid  for  pursuant  to  the  said  notice:  that  the  said 
plea,  being  bad  as  to  part  of  the  cause  of  action  to  which  it  is 
pleaded,  is  bad  altogether ;  and  that  it  does  not  sufficiently  show 
that  the  defendants  were  not  guilty  of  negligence  in  respect  of  the 
carrying  and  taking  care  of  the  said  case  and  maps. 

The  causes  of  demurrer  to  the  fifth  plea  were :  That  it  does  not 
sufficiently  admit  a  conversion,  but  is  an  argumentative  denial  of 
a  conversion,  and  amounts  to  the  general  issue,  and  ought  to  have 
been  so  pleaded ;  and  the  *statement  therein  that  the  conversion  [  ***^  ] 
complained  of  was  a  loss  by  mis-delivery  through  mistake  and 
inadvertence,  is  repugnant  and  contradictory:  that  the  terms 
mentioned  therein,  namely,  that  the  defendants  would  not  be 
responsible  for  loss  of  or  damage  to  certain  goods  and  chattels 
delivered  to  them  for  the  purpose  of  carriage  or  conveyance,  Sec, 
are  not  sufficient  to  include  the  case  of  a  conversion  of  goods 
delivered  for  the  purpose  of  carriage  and  conveyance  in  manner 
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wyld  and  form  aa  cumplained  of  in  the  declaration :  that  the  said  plea 
PicKKORD.  ^^  double,  in  this,  that  it  attempts  to  excuse  the  conversion  com- 
plained of  by  reason  of  the  alleged  knowledge  of  and  notice  to  the 
plaintiff,  and  the  non-insurance  of  and  non-payment  for  the  said 
case  and  maps,  and  also  argumentatively  traverses  the  conversion 
complained  of :  that  the  said  plea  does  not  state  any  defence  as  to 
the  said  case,  &c.,  &c. :  that  it  is  consistent  with  the  said  plea  that 
some,  although  not  all,  of  the  said  maps,  were  insured  and  paid  for 
pursuant  to  the  said  notice :  that  the  said  plea,  being  bad  as  to  part 
of  the  causes  of  action  to  which  it  is  pleaded,  is  bad  altogether : 
that  the  said  plea  does  not  show  that  the  said  case  and  maps  were 
of  the  value  of  lOZ.  and  upwards,  or  that  the  plaintiff  was  asked  to 
declare  the  value  of  the  said  maps,  or  refused  to  declare  the  same ; 
and  that  the  said  plea  does  not  sufficiently  state  any  special  contract 
respecting  the  carriage  of  the  same,  whereby  the  liability  of  the 
defendant  was  in  any  way  restricted;  and  that  the  statement, 
that  the  plaintiff  had  knowledge  and  notice  of  the  matters,  in  the 
said  plea  in  that  behalf  stated,  is  not  a  sufficient,  but  is  at  best 
but  a  round-about  and  argumentative  statement  of  such  special 
contract,  &c.,  &c. 

The  case  was  argued  at  the  sittings  after  Easter  Term  (May  11 
and  18)  by 

IVilleSf  in  support  of  the  demurrers : 

First,  the  notice  stated  in  these  pleas  furnishes  no  defence  to  the 
[  *448  ]  action,  *under  the  circumstances  of  this  case.  A  notice  of  this 
kind  can  operate  as  a  defence  for  a  carrier,  only  in  one  of  two 
ways :  either  on  the  ground  that,  after  receiving  such  a  notice,  it 
becomes  the  duty  of  the  owner  of  the  goods  to  inform  the  carrier 
of  their  nature  and  value,  and  that  the  concealment  of  them  is  a 
fraud  upon  the  carrier ;  or  as  a  limitation,  by  special  contract,  of 
the  general  common  law  liability  of  the  carrier.  Now  in  this  case, 
the  defence  of  fraud  by  improper  concealment  is  not  pleaded  :  the 
only  question,  therefore,  that  can  arise  upon  this  part  of  the  case, 
is  as  to  the  effect  of  the  notice  itself  upon  the  liability  of  the 
defendants  as  common  carriers.  *  *  It  is  clear  that  such  a 
notice  as  this,  even  if  accepted  by  the  owner  of  the  goods,  does  not 
operate  to  exempt  the  carrier  from  all  responsibility,  but  only  from 
liability  in  respect  of  loss  or  injury  arising  from  mere  accident  or 
inadvertence,  leaving  them  still  liable  for  all  damage  or  loi>> 
occasioned  by  a  want  of  due  and  proper  care  of  the  goods.     *     * 
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The  principle  laid  down  in  the  aathorities  on  this  subject  is,  that        Wyld 
even  if  it  be  competent  to  a  carrier  to  exempt  himself,  by  a  special     pickfobd. 
acceptance  of  a  *notice  of  this  kind,  from  his  common  law  liability,       [  "449  ] 
the  exemption  will  not   extend   to  losses  arising  from  his  own 
personal  default,  but  only  to  losses  from  accident  or  chance :  per 
Lord  Ellenborough,  Ch.  J.,  in  Li/on  v.  3/cW«(i).     [He  also  cited 
Ihxlenham  v.  Bennett  (2),   Qarnett  v.  iri7ia«(3),  Sleat  \ ,  Fogg  {4) ."] 
These  authorities  are  equally  applicable  to  the  fifth  plea,  which  is 
pleaded  to  the  count  in  trover :  because  a  mis-delivery  by  mistake 
is  a  conversion,  for  which   trover  will  lie.     [He  cited  Yoid  v.  Har- 
lM)ttle  (g),    Devereux    v.   Barclay  (6),    Syeds    v.    Hay  (7),    Ellis   v. 
Turner  (s),   Beck  v.    Evans  {9) ^  Riley  v.  Home  (lo),  and  Smith  v. 
Home  (11).] 

But  at  all  events,  the  defendants  are  liable  for  the  loss  of  the        [  450  ] 
case,  if  not  for  that  of  the  maps  also :  inasmuch  as  they  seek,  by 
means  of  their  notice,  to  relieve  themselves  from  liability  as  to 
both,  but  the  pleas  do  not  aver  that  the  case  was  not  insured  and 
paid  for. 

Martin,  for  the  defendants : 

*  *  The  important  question  is  as  to  the  efifect  of  the  notice  in 
point  of  law.  It  is  put  on  the  other  side,  that  it  can  operate  only 
in  the  nature  of  a  special  contract  to  carry  on  the  terms  of  it ;  but 
that  is  not  so  :  its  only  effect  is  as  a  limitation  of  the  common  law 
liability  of  the  carrier.  *  *  By  his  knowledge  of  the  notice,  the  [  451  ] 
customer  takes  upon  himself  the  risk  of  loss  or  injury  from  other 
causes. 

(Pabke,  B.  :    It  is  very  difficult    to    reconcile   the    notice,   so 
construing  it,  with  the  carrier's  obligation  to  carry.) 

That  obligation  does  not  arise  until  the  offer  has  been  made  him  of 
a  reasonable  compensation.  *  *  The  cases  which  have  been 
referred  to  are  therefore,  in  truth,  authorities  for  the  defendant. 
In  the  case  of  Batson.y,  Donovan  {12),  not  a  word  is  said  in  the 
judgments  of  the  several  Judges,  as  to  any  implication  of  a  contract 

(1)  7  E.  R.  72b  (5  East.  428).  (8)  5  R.  R.  441  (8  T.  R.  531). 

(2)  18  R.  R.  686  (4  Price,  31).  (9)  14  R.  R.  :i40  (16  East.  244). 

(3)  24  R.  R.  276  (5  B.  &  Aid.  53).  (10)  30  R.   R.  576  (5  Ring.  217;  2 

(4)  24  R.  R.  407  (A/.  342).  Moo.  &  P.  331). 

(5)  Peake's  N.  P.  C.  49.  (H)  19  R.  R.  480  (8  Taunt.  144 ;  :^ 

(6)  21  R.  R.  457  (2  13.  &  Aid.  702).  Moore,  18). 

v7)  2  R.  R.  377  (4  T.  R  260).         (12)  22  R.  R.  599  (4  13.  &  Aid.  21). 
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Wyld  from  such  a  notice.  If  such  were  its  true  construction,  it  would 
PicKFosD.  seem  that  the  party  ought  to  declare  upon  the  contract :  but  this  is 
an  action  on  the  case,  in  which  the  defendant  is  charged  on  his 
common  law  liability  as  a  carrier,  and  he  has  a  right  to  defend 
himself  by  means  of  this  notice,  which  he  had  a  right  to  give,  and 
by  which  his  common  law  liability  is  qualified  as  to  these  goods. 

(Parke,  B.  :  If  the  condition  mentioned  in  the  notice  is  not 
performed,  but  the  goods  are  nevertheless  received  to  be  carried, 
the  parties  then  stand  in  a  new  relation  ;  either  the  common  law 
L  •452  ]  liability  still  attaches,  the  condition  *precedent  being  waived,  or,  as 
it  would  seem,  a  special  contract  arises  to  carry  with  a  limited 
liability.  No  doubt  the  notice  operates  as  a  limitation  of  liability, 
but  the  question  is,  in  what  way ;  simpliciter,  or  as  the  foundation 
of  a  special  contract  ?) 

It  is  submitted,  simpliciter  :  if  not,  there  has  been  a  misdirection  in 
all  the  cases  at  Nisi  Prius,  in  which  the  only  fact  left  to  the  jury 
has  been  whether  such  a  notice  was  given  to  the  plaintiff  or  not, 
and  no  question  has  ever  been  left  as  to  any  contract  to  be  inferred 
from  the  notice.  [He  cited  Oihhon  v.  Paynton  (i),  HarrU  v.  PocA- 
ivood  (2),  and  Marsh  v.  Home  (3).] 
[  453  ]  Then  as  to  the  distinction  taken  between  the  case  and  the  maps. 

The  averment  is  of  the  delivery  of  a  case  with  maps,  the  latter 
being  the  real  article  of  value,  and  the  former  merely  an  accessory. 
The  meaning  of  the  notice  and  of  the  Act  of  Parliament  is,  that  the 
additional  sum  is  to  be  paid  on  the  maps  in  the  package,  not  on  the 
package  containing  them.  If  the  carrier  has  discharged  himself  of 
responsibility  as  to  the  principal,  so  has  he  also  as  to  the  mere 
adjunct.  But  even  if  the  notice  is  to  be  strictly  construed,  the 
defendants  are  within  the  terms  of  it.  The  notice  is,  that  they  will 
not  be  liable  for  {inter  alia)  ''maps  in  ^packages,*'  unless  insured 
and  paid  for  according  to  their  value.  Here  the  package  has  not 
been  insured  and  paid  for  at  all ;  therefore,  the  article  delivered  to 
be  carried  has  not  been  insured  and  paid  for  according  to  its  value. 
Lastly,  as  to  the  objection  to  the  fifth  plea,  pleaded  to  the  count 
in  trover :  The  question  on  that  plea  is,  whether  a  conversion  is 
admitted.  On  this  point  the  case  of  Youl  v.  Harhottle  is  conclusive. 
There  are  many  instances  of  mis-delivery  to  which  the  notice  would 

(1)  4  Burr.  2298.  (3)  5  B.  &  C.  322;  8  Dowl.  &  K\. 

(2)  15  R.  B.  755  (3  Taunt.  264).  223. 
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apply ;  as  a  delivery  to  a  wrong  person  of  the  same  name  in  the        Wyld 

same  house,  the  parcel  being  directed  generally.     That,  according     pickford. 

to  Yoitl  V.  Harhottlcy  would  be  a  conversion,  but  it  would  be  one  to 

which  the  notice  would  be  an  answer.     In  Birkett  v.  Willan  (i),  a 

delivery  to  a  stranger,  who  professed  to  come  from  the  person  to 

whom  the  parcel  was  directed,  but  did  *not,  was  held  to  be  such       t  **^*  ] 

negligence  as  to  prevent  the  notice  from  being  a  protection  :  but  in 

Batson  v.  Donovan,  Batley,  J.,  distinguishes  that  as  being  a  case 

of  misfeasance,  being  a  wrongful  delivery  to  a  person  who  had  no 

colour  for  receiving.     Upon  the  whole,  therefore,  it  is  submitted 

that  both  the  pleas  are  well  pleaded,  and  constitute  a  good  answer 

to  the  declaration. 

Willes,  in  reply.     *     *     * 

Cur.  adv.  mdt. 

The  judgment  of  the  Court  was  now  delivered  by  [  ^^'*  ] 

Parke,   B.   [Having  stated   the   pleadings   and    the    grounds    of 
demurrer,  his  Lordship  continued  :] 

Several  objections  were  made  to  the  pleas  in  this  case. 

The  first,  which  was  applicable  to  both  the  8rd  and  5th  pleas, 
was,  that  the  defence  arising  from  the  notice  in  this  case  could  be 
rested  only  on  one  of  two  grounds :  either  that  of  fraudulent 
concealment  of  the  value  of  the  goods,  (to  be  implied  from  the  fact 
of  delivery  without  mention  of  the  value,  after  such  a  notice, 
according  to  the  opinion  of  the  majority  of  the  Judges  in  Batson  v. 
Ihmovan),  or  of  a  limitation  of  the  responsibility  of  a  common 
carrier,  by  special  acceptance,  or  contract :  that  fraud  was  not 
pleaded  at  all ;  and  the  special  acceptance,  or  contract,  not  properly 
alleged,  but  that  the  plea  contained  an  argumentative  statement, 
or  only  evidence  of  a  contract,  to  carry  with  it  a  responsibility  less 
extensive  than  that  which  the  law  imposes  on  common  carriers. 

We  agree  that  if  the  notice  furnishes  a  defence,  it  must  be  either  [  4«8  ] 
on  the  ground  of  fraud,  or  of  a  limitation  of  liability  by  contract ; 
which  limitation  it  is  competent  for  a  carrier  to  make,  because 
being  entitled  by  common  law  to  insist  on  the  full  price  of  carriage 
being  paid  beforehand,  he  may,  if  such  price  be  not  paid,  refuse  to 
carry  upon  the  terms  imposed  by  the  common  law,  and  insist  upon 
his  own  ;  and  if  the  proprietor  of  the  goods  still  chooses  that  they 
should  be  carried,  it  must  be  on  those  terms ;  and  probably  the 

(1)  2  B.  &  Aid.  356. 
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Wtld  effect  of  such  a  contract  would  be  only  to  exclude  certain  losses, 
PicKFORD.  leaving  the  carrier  liable  as  upon  the  custom  of  England  for  the 
remainder.  It  seems  to  us,  however,  that  in  the  present  case  there 
is  a  sufficient  allegation  in  both  the  pleas  of  such  a  special  contracL 
In  an  action  on  the  case  for  breach  of  a  duty  arising  vx  contractu, 
upon  a  bailment,  or  otherwise,  it  is  not  necessary  to  state  the 
contract  with  the  same  forms  as  in  an  action  of  assumpsit.  The 
usual  mode  is  to  aver,  as  is  done  here,  that  the  goods  were  delivered 
by  the  plaintiff  to  the  defendant,  and  had  and  received  by  the 
defendant,  to  be  kept,  or  carried,  or  dealt  with  in  a  particular  way. 
In  this  plea  there  is  an  averment,  after  the  allegation  of  the  notiee, 
and  knowledge  thereof  by  the  plaintiff  at  the  time  of  the  delivery  of 
the  goods  to  the  defendants,  that  they  accepted  and  received  the 
goods  from  the  plaintiff,  to  be  carried  and  conveyed,  subject  to  and 
under  and  upon  the  terms  and  conditions  of  the  notice,  and  upon 
no  other  terms,  whereof  the  plaintiff  then  had  knowledge  and 
notice.  It  is  objected,  that  there  is  no  express  averment  that  the 
plaintiff  consented  to  those  terms ;  but  assuming  that  he  did  not, 
the  defendant  did  not  accept  the  goods  on  any  other,  and  the 
plaintiff  is  in  this  difficulty,  that  he  cannot  enforce  the  defendants* 
obligation  as  common  carriers,  with  all  the  obligations  of  that 
character,  because  he  was  not  ready  to  pay  the  price  of  carriage 
beforehand,  and  if  he  sue  as  on  a  bailment  to  the  defendants  on 
[  *459  ]  special  *terms,  it  must  be  a  bailment  on  those  terms  on  which 
alone  the  defendants  have  agreed  to  accept  the  goods. 

Another  objection  was,  that  the  third  plea  amounted  to  an 
argumentative  traverse  of  the  averment  in  the  declaration  of  the 
defendant's  duty.  This  objection  is  not  well  founded,  because,  in 
the  first  place,  the  allegation  of  duty  is  not  a  traversable  matter, 
but  an  inference  of  law  from  the  delivery  and  receipt  of  the  goods 
for  the  purpose  of  carriage :  and  if  by  the  special  demurrer  it  is 
meant  to  object,  that  the  facts  in  the  declaration  from  which  the 
duty  is  inferred,  are  argumentatively  traversed,  the  answer  is,  that 
the  allegations  in  the  plea  are  not  inconsistent  with  a  delivery,  and 
with  a  receipt  for  the  purpose  of  being  carried,  which  is  all  that  the 
declaration  avers. 

A  third  objection  was,  that  the  plea  ought  to  have  gone  on  to 
allege,  that  the  loss  was  not  occasioned  by  such  negligence  as  the 
defendants  were  responsible  for,  notwithstanding  the  terms  on  which 
they  accepted  the  goods.  We  think  that  the  proper  answer  to  this 
objection  was  given,  viz.,  that  such  negligence  should  have  been 
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replied,  or,  more  properly  speaking,  newly  assigned.  Under  this  Wtld 
declaration,  the  plaintiff  might  recover  for  any  species  of  loss  by  pickford. 
neglect:  and,  according  to  the  decision  of  the  Court  of  Queen's 
Bench,  in  the  case  of  Pozzi  v.  Shipton,  for  any  species  of  loss  for 
which  a  common  carrier  would  be  responsible ;  and  the  present  case 
cannot  be  satisfactorily  distinguished  from  that,  the  only  difference 
being,  that  here  the  goods  are  stated  to  have  been  delivered  at  the 
defendant's  request,  the  absence  of  which  words  in  that  case 
afforded,  as  Mr.  Justice  Patteson  observed,  some  inference  that  the 
action  was  not  founded  on  contract,  but  no  more :  and  in  Bretherton 
V.  Wood  (i),  the  second  count  of  the  declaration  stated  the  plaintiff 
to  be  a  passenger  at  the  special  instance  and  request  of  the 
defendant,  and  yet  the  judgment  against  eight  out  of  ten  defendants 
was  supported,  on  the  ground  of  the  action  not  *being  founded  on  [  *^^  .1 
contract,  but  on  a  duty  arising  out  of  the  custom  of  the  realm. 
The  declaration,  therefore,  being  general,  and  the  plea  being  a  good 
answer  to  some  species  of  loss,  the  defendant  has  a  right  to  suppose 
that  the  plaintiff  complains  of  that  species  of  loss  which  the  plea 
answers,  and  the  plaintiff  is  put  to  correct  the  generality  of  his 
declaration  by  a  new  assignment. 

What  circumstance  may  make  the  defendants  responsible  after 
such  a  notice,  whether  ordinary  negligence,  or  gross  negligence,  or 
wilful  misfeasance,  is  a  question  which  need  not  have  been  deter- 
mined on  the  demurrer  to  the  third  plea.  But  on  that  to  the  fifth 
it  is  necessary,  for  if  any  conversion  by  non-delivery,  or  a  negligent 
conversion,  would  be  a  misfeasance  for  which  the  defendants  would 
be  liable  notwithstanding  the  notice,  the  plea  would  be  bad  ;  if  a 
mere  inadvertent  conversion,  it  would  not. 

Upon  reviewing  the  cases  on  this  subject,  the  decisions  and  dirta 
will  not  be  found  altogether  uniform,  and  some  uncertainty  still 
remains  as  to  the  true  ground  on  which  cases  are  taken  out  of  the 
operation  of  these  notices.  In  Bodenham  v.  Bennett  (2),  Mr.  Baron 
Wood  considers  that  these  notices  were  introduced  for  the  purpose 
of  protecting  carriers  from  extraordinary  events,  and  not  meant  to 
exempt  them  from  due  and  ordinary  care.  On  the  other  hand,  in 
some  cases  it  has  been  said  that  the  carrier  is  not  by  his  notice 
protected  from  the  consequences  of  misfeasance,  Lord  Ellen- 
borough,  in  Beck  v.  Evans  (3) ;  and  that  the  true  construction  of 
the  words  "  lost  or  damaged,'*  in  such  a  notice,  is,  that  the  carrier 

(1)  23  R.  B.  656  (3  Brod.  &  B.  54).  (3)  14  R.  R.  340  (16  East,  247) 

(2)  18  B.  B.  686  (4  Price,  34). 
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Wyld       is  protected  from  the  conseqaences  of  negligence  or  misconduct  in 

PicKFORD.     the  carriage  of  goods,  but  not  if  he  divests  himself  wholly  of  the 

charge  committed  to  his  care,  and  of  the  character  of   carrier. 

Baylby  and  Holroyd,  JJ.,  in  Garnett  v.  Willan(i).     In  many  other 

cases  it  is  said,  he  is  still  responsible  for  "  gross  negligence  :  *'  but 

[  *46i  ]      in  some  of  them  that  term  has  been  defined  in  sach  a  way  as  *to 

mean  ordinary  negligence,  (Story  on  Bailments,  section  11),  that 

is,  the  want  of  such  care  as  a  prudent  man  would  take  of  his  own 

property :  Best,  J.,  in  Batson  v.  Donovan  (2),  and  Dallas,  Ch.  J.. 

in  Duff  v.  Budd  (3).     The  weight  of  authority  seems  to  be  in  favoar 

of  the  doctrine,  that  in  order  to  render  a  carrier  liable  after  such  a 

notice,  it  is  not  necessary  to  prove  a  total  abandonment  of  that 

character,  or  an  act  of  wilful  misconduct,  but  that  it  is  enough  to 

prove  an  act  of  ordinary  negligence — gross  negligence,  in  the  sens^ 

in  which  it  has  been  understood  in  the  last- mentioned  cases ;  and 

that  the  effect  of  a  notice,  in  the  form  stated  in  the  plea,  is,  that 

the  carrier  will  not,  unless  he  is  paid  a  premium,  be  responsible  for 

all  events,  (other  than  the  act  of  God  and  the  Queen's  enemies),  bv 

which  loss  or  damage  to  the  owner  may  arise,  against  which  events 

he  is  by  common  law  a  sort  of  insurer  ;  but  still  he  undertakes  to 

carry  from  one  place  to  another,  and  for  some  reward  in  respect  of 

the  carriage,  and  is  therefore  bound  to  use  ordinary  care  in  the 

custody  of  the  goods,  and  their  conveyance  to  and  delivery  at  their 

place  of  destination,  and  in  providing  proper  vehicles  for  their 

carriage :  and  after  such  a  notice,  it  may  be  that  the  burthen  of 

proof  of  damage  or  loss  by  the  want  of  such  care  would  lie  on  the 

plaintiff.     But  a  mis-delivery  of  a  parcel,  although  it  is  a  conver* 

sion,  according  to  the  doctrine  in  Youl  v.  Harbottle  (4),  because  it  is 

the  giving  the  dominion  over  the  goods  to  another,  is  not  necessarilv 

a  proof  of  want  of  ordinary  care,  still  less  of  gross  negligence,  if 

that  word  is  to  be  understood  as  meaning  a  greater  want  of  care : 

it  may  have  been  an  act  done  by  a  careful  person,  who  has  been 

deceived  by  an  artifice  calculated  to  circumvent  the  most  careful 

person.     In  Birkett  v.  Willan  (5),  a  mis-delivery  took  place  under 

such  circumstances  as  that  the  jury  found,  with  the  concurrence  of 

Lord  Tenterden,  that  it  was  protected  by  a  similar  notice,  thoogh 

[  *402  ]       the  Court  ^thought  fit  to  direct  a  new  trial,  from  an  impression 

that  there  had  been  gross  negligence.    But  there  is  a  difficulty  in 

(1)  24  B,  JR.  276  (5  B.  &  Aid.  57,    (3)  23  B.  B.  609  (3  Brod.  &  B.  l>i'. 
60).  (4)  Peake,  N.  P.  0.  49. 

(2)  22  B.  B.  599  (4  B.  &  Aid.  30).      (5)  20  B.  B.  473  ^2  B.  &  Aid.  $56). 
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supporting  this  plea,  on  the  construction  which  we  think  we  ought  Wyld 
to  put  upon  the  terms  of  the  notice  on  which  the  goods  were  pickfobd. 
received,  for  the  plea  admits  a  conversion  by  inadvertent  delivery  ; 
and  does  not  excuse  that,  since  the  carrier  is  not  by  such  notice 
made  irresponsible  for  every  mistake  or  inadvertent  delivery,  but 
only  for  such  as  were  made  without  negligence,  whether  gross  or 
ordinary,  and  a  delivery  may  be  even  grossly  negligent  which  is 
inadvertent.  And  this  is  not  a  case  for  a  new  assignment,  for  the 
plea  shows  that  the  defendants  know  for  what  the  plaintifif  is 
proceeding,  viz.  the  mis-delivery,  but  does  not  give  an  answer 
to  that. 

Our  judgment,  therefore,  must  be  for  the  plaintiff  on  the 
demurrer  to  the  fifth  plea,  and  for  the  defendants  on  that  to 
the  third  plea.  The  other  objection,  as  to  the  distinction  between 
the  case  and  its  contents,  was,  we  think,  satisfactorily  answered. 
One  is  in  truth  accessory  to  the  other,  and  if  not,  then,  as  the 
plaintiff  has  not  paid  insurance  for  both,  as  he  would  have  done  if 
he  had  paid  for  the  package  and  not  for  the  maps,  the  defendants  . 
are  protected  by  the  notice  (i).  The  defendants  may,  if  they  please, 
amend  the  fifth  plea  on  the  usual  terms. 

Judgment  accordingly. 


CHAKLE8  MAK8T0N  v.  ALLEN  (2).  i84i. 

(8  Meeson  &  Welsby,  494—505 ;  S.  C.  11  L.  J.  Ex.  122 ;  1  Dowl.  N.  S.  442.)  ^Vtfy22. 

Declaration  on  a  bill  of  exchange  drawn  by  J.  H.  upon  and  accepted  by  ^ch,  of 
the  defendant,  alleging  that  J.  H.  indorsed  it  to  £.  M.,  and  E.  M.  indorsed  ^«^<^* 
it  to  the  plaintiff.  Plea,  that  J.  H.  did  not  indorse  the  bUl  to  E.  M.  At  [  *^*  ] 
the  trial,  J.  H.  proved  that  the  name  J.  H.  written  on  the  back  of  the  bill 
waB  written  by  himself ;  that  he  had  received  the  bill  as  the  accountant  to 
the  Imperial  Bank,  for  a  debt  due  to  the  Bank,  and  that  after  writing  his 
name  on  it  he  had  delivered  it  to  W.  M.,  who  was  also  employed  in  the 
Bank,  to  be  kept  by  him  for  the  Bank.  E.  M.  proved  that  he  had  received 
the  bill  from  W.  M.,  as  he  said,  for  value,  and  indorsed  and  delivered  it  for 
value  to  his  father,  the  plaintiff.  The  defendant  proposed  to  controvert 
this,  and  to  show  that  both  E.  M.  and  the  plaintiff  received  the  bill  with 
full  knowledge  of  the  fraud  committed  by  W.  M.  in  handing  over  the  bill. 
The  learned  Judge  rejected  this  evidence  as  inadmissible  under  the  plea 
denying  J.  H.'s  indorsement,  and  the  plaintiff  obtained  a  verdict :  Held, 
on  motion  for  a  new  trial,  that  the  evidence  tendered  ought  to  liave  been 
received,  as,  if  the  facts  stated  had  been  fully  proved,  the  jury  ought  to 

(1)  Of.    Tretuhvin  v.   G,  K,  Railway  (2)  Cited  by  the  CouRT  in  ^rwo/rf  v. 

Co,  (1868)  L.  B.  3  C.  P.  308,  312,  37  Chtqm  Bank  (1876)  I   C.  P.  D.  578, 

I..  J.  C.  P.  83,  where  this  case  was  584,  45  L.  J.  C.  P.  562.— A.  C. 
cited. — ^A.  C. 
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Mabston  have  found  for  the  defendant  on  the  issue  that  J.  H.  did  not  indorse  the 

t?.  hill  to  E.  M.,  for  although  there  was  an  indorsement  on  the  bill,  there  wa; 

Allek.  qq  valid  delivery  by  J.  H.,  or  by  any  authority  from  him,  and  so  no 

complete  transfer  by  indorsement  to  E.  M. 

Assumpsit  on  a  bill  of  exchange  for  lOOZ.,  drawn  by  one  John 
Harrop  upon  and  accepted  by  the  defendant,  payable  two  months 
after  date  to  his  own  order;  and  the  declaration  averred  that 
the  said  John  Harrop  then  indorsed  the  same  to  one  Edward 
Marston,  and  the  said  Edward  Marston  then  indorsed  it  to  the 
plaintiff. 

Pleas,  1st,  that  the  defendant  did  not  accept  the  bill ;  secondlj, 
that  the  said  John  Harrop  did  not  indorse  the  said  bill  of  exchange 
to  the  said  Edward  Marston ;  thirdly,  that  Edward  Marston  did 
not  indorse  the  bill  to  the  plaintiff.     Issue  thereon. 

At  the  trial  before  Bolfe,  B.,  at  the  Middlesex  sittings  after  last 
Hilary  Term,  Harrop,  the  drawer  of  the  bill,  was  called,  and  he 
proved  that  the  name  John  Harrop,  on  the  back  of  the  bill,  was  in 
his  own  hand-writing.     He  stated,  on  cross-examination,  that  he 
was  the  accountant  to  the  Imperial  Bank,  and  that  he  had  received 
the  bill  in  question  as  an  officer  of  the  Bank,  for  a  debt  due  to  the 
Bank :  that  after  writing  his  name  upon  the  bill,  he  had  delivered 
it  to  a  person  named  William  Marston,  also  employed  in  the  Bank, 
to  be  kept  by  him  in  safe  custody  for  the  Bank,  whose  property  it 
was.     Edward  Marston  was  then  called,  and  he  proved  that  he  had 
received  the  bill  from  William  Marston,  as  he  stated,  for  value,  and 
that  he  had  indorsed  and  delivered  it  for  value  to  the  plaintiff,  who 
was  his  father.     The  counsel  for  the  defendant,  in  answer  to  thi> 
[  •idb  ]      evidence,  proposed  to  show  that  both  Edward  Marston  'and  the 
plaintiff  received  the  bill  with  full  knowledge  of  the  fraud  com- 
mitted by  William  Marston,  in  handing  over  the  bill  to  them.    The 
learned  Judge,  however,  was  of  opinion  that  the  evidence  was 
inadmissible  under  the  plea  denying  Harrop's  indorsement,  and 
rejected  it  accordingly,  and  the  plaintiff  obtained  a  verdict.    E.  T. 
Williams  having,  in  Hilary  Term  last,  obtained  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial,  on  the  ground  that  this 
evidence  was  improperly  rejected, 

IF.  H.  Watson  showed  cause  in  Easter  Term  (April  23).  [He 
cited  Sigourney  v.  Lloyd  {l),  Edie  v.  The  East  Imlia  Companj/ {:i} , 
and  Adams  v.  Jones  (3).] 

'(1)  32  E.  R.  504  (8  B.  &  C.  622;  3  (2)  2  Burr.  1227. 

Man.  &  Ry.  38).  (3)  4  P.  &  D.  474. 
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E.  V.  Williams,  contra,  [cited  BatUr  v.  Hohson  (l),  Bm^kton  v.      Mabston 
Frost  (2),   Nicolls  v.  Bastard  (d),  Ashhy  v.  Minett{4t),    Canwby   v.       allbn. 
Welhy{b),  Churchill  v.  Gardiner  (6),  Smith  v.  M'Clureiy),  Cox  v.        [497] 
Troy  (8),  Brind  v.  Hampshire  (9),  Thompson  v.  Gi7f'»  (lo),  Goggerly  v. 
Cnthbert{n),  Cranch  v.  I^7u7e  (12),  and  Hazard  v,  Tread/^eM  (13)]. 

Cur,  odi?,  ruZf, 
The  judgment  of  the  Court  was  now  delivered  by  [  soi  ] 

Alderson,  B.  : 

This  was  a  case  tried  at  the  Westminster  sittings  in  last  Hilary 
Term,  before  my  brother  Bolfe,  and  was  argued  in  the  last  Term 
before  my  brothers  Gurney  and  Bolfe  and  myself.  The  declaration 
was  upon  a  bill  of  exchange  drawn  by  John  Harrop  upon  and 
accepted  by  the  defendant,  and  indorsed  by  John  Harrop  to  Edward 
Marston,  and  by  Edward  Marston  to  the  plaintiff. 

The  only  plea  to  which  it  will  be  necessary  to  refer  was  the 
second,  by  which  the  defendant  denied  the  indorsement  by  John 
Harrop  to  Edward  Marston. 

At  the  trial,  the  plaintiff  called  John  Harrop,  who  proved  *that  [  '502  ] 
the  name,  John  Harrop,  written  on  the  back  of  the  bill,  was 
written  by  himself.  He  stated  on  cross-examination,  that  he  was 
the  accountant  to  the  Imperial  Bank,  and  that  he  had  received  the 
bill  as  an  officer  of  the  Bank  for  a  debt  due  to  the  Bank,  and  had, 
after  writing  his  name  thereon,  delivered  it  to  another  person  of 
the  name  of  William  Marston,  also  employed  in  the  Bank,  to  be 
kept  by  him  in  safe  custody  for  the  Bank  to  whom  it  belonged. 
Edward  Marston  then  was  called,  and  it  appeared  that  he  had 
received  the  bill  from  William  Marston,  as  he  said,  for  value,  and 
that  he  had  indorsed  and  delivered  it  for  value  to  his  father  the 
plaintiff. 

On  the  part  of  the  defendant,  however,  it  was  proposed  to  con- 
trovert this,  and  to  show  that  both  Edward  Marston  and  the 
plaintiff,  his  father,  received  the  bill  with  full  knowledge   of  the 

(1)4  Bing.  N.  C.  290 ;  5  Scott,  798.     (8)  24  R.  R,  460  (5  B.  &  Aid.  474). 

(2)  8  Ad.  &  El.  814  ;  1  P.  k  I).  102.     (9)  1  M.  &  W.  372. 

(3)  41  R.  R.  814  (2  Cr.  M.  &  R.     (10)  26  R.  R  392  (2  B.  &  C.  422). 
609).  (II)  9  R.  R.  632  (2  Bos.  &  P.  (N.  R.) 

(4)  8  Ad.  &  El.  121 ;  1  Nev.  &  P.  170). 

231.  (12)  41  R.  R.  616  (I  Bing.  N.  C. 

(5)  8  Ad.  &  El.  872  ;  1  P.  &  D.  98.  414). 

(6)  7  T.  R.  696.  (13)  1  Stra.  506. 

(7)  7  R.  R.  750  (5  East,  476). 
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MAB8TUM     fraud  committed  by  William  Marston  in  handing  over  the  bill  to 
Allkk.       them,  contrary  to  his  duty  to  the  Bank. 

My  learned  brother  rejected  this  evidence,  as  inadmissible  under 
the  plea  denying  Harrop's  indorsement ;  and  the  question  k, 
\vhether  in  so  doing  he  was  right. 

On  the  argument,  it  was  very  strongly  urged  by  Mr.  Watson, 
that,  to  admit  this  evidence,  would  be  contrary  to  the  new  rules  of 
pleading.  But  it  appears  to  us  that  the  new  rules  of  pleading  have 
really  nothing  to  do  with  this  question.  The  only  point  for  us  to 
consider  is  this — what  in  point  of  law  is  the  indorsement  of  the  bill 
denied  by  the  plea  on  this  record.  We  have  to  decide  whether,  if 
the  facts  opened  by  the  defendant  had  been  fully  proved,  my 
learned  brother  ought  to  have  directed  the  jury  that  this  bill  had 
not  been  indorsed  by  John  Harrop.  If  the  indorsement  denied  by 
this  plea  simply  means  the  writing  the  name  of  John  Harrop  on 
the  back  of  the  bill,  the  plaintiff  is  right ;  for  these  facts  have  no 
tendency  to  disprove  that  proposition  :  or,  if  it  means  such  an  act 
[  *6i>3  ]  of  writing  on  the  bill,  followed  by  the  bill  *being  afterwards  under  any 
circumstances  in  the  hands  of  a  holder,  then  also  the  verdict  ought 
not  to  be  disturbed.  But  we  think  neither  of  these  propositions 
can  be  sustained  in  point  of  law. 

The  law  as  laid  down  by  the  Court  of  Queen's  Bench  in  the  case 
of  Adams  v.  Janes,  after  time  taken  to  consider  the  question,  seems 
very  strongly  applicable  to  this  case.  Lord  Denman  there  describes 
an  indorsement  thus  :  *'  A  bill  may  be  indorsed  in  two  ways,  either 
by  a  special  indorsement  making  it  payable  to  a  given  person,  or 
by  a  blank  indorsement  and  delivery  to  him.  In  the  latter  way,  at 
all  events,  if  not  in  the  former,  the  bill  must  be  delivered  to  the 
party  as  indorsee;  but  this  plea,"  he  adds,  ''avers  that  it  was 
indorsed  in  blank  and  delivered  to  the  plaintiff,  not  as  indorsee 
but  as  agent  only  for  another,  to  whom  he  was  to  deliver  it,  and 
who  was  the  real  indorsee.  We  think,  therefore,  that  it  was  a  con* 
structive  denial  that  the  bill  was  indorsed  to  the  plaintiff.*'  And 
in  Briml  v.  Hampshire  (i),  this  Court  came  to  the  same  conclusion, 
both  Lord  Abinoer  and  Mr.  Baron  Pabke  holding  in  that  case  tha^ 
a  delivery  to  the  indorsee  is  necessary  to  complete  an  indorsement, 
by  which  those  learned  Judges  clearly  mean  a  transfer  by  indorse- 
ment. Again,  Mr.  Justice  Bayley,  in  his  book  on  Bills  of  Exchange, 
expresses  himself  very  clearly  to  the  same  effect :  "  Bills  and  notes 
are  assigned,"  he  says,  ''  either  by  delivery  only,  or  by  indorsement 

(1)  1  M  t&  W.  369. 
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and  delivery,"  And  immediately  after  this  passage  he  adds,  **  On  Marston 
a  transfer  by  delivery  only,  without  indorsement,  the  person  making  allbn. 
it  ceases  to  be  a  party  to  the  bill  or  note.  On  a  transfer  by  indorse- 
ment, he  is,  according  to  the  legal  operation,  a  new  drawer  "(i). 
Then  what  is  the  meaning  of  the  plea,  ''  did  not  indorse,"  in  this 
case  ?.  In  order  to  ascertain  this,  we  ought  to  look  at  the  declara- 
tion, for  this  is  only  a  traverse  of  one  of  the  averments  therein. 
Now  the  declaration,  *after  setting  out  the  making  and  accepting  [  *504  ] 
of  the  bill,  adds,  that  the  drawer  indorsed  it  to  Edward  Marston, 
and  that  Edward  Marston  indorsed  it  to  the  plaintiff.  But  these 
averments,  introduced  into  the  declaration  for  the  purpose  of  tracing 
the  plaintiff's  title  to  sue,  must  necessarily  mean  that  the  drawer 
transferred  the  bill  by  indorsement  to  Edward  Marston,  and  that 
Edward  Marston  transferred  the  bill  by  indorsement  to  the  plaintiff. 
The  plea,  therefore,  must  have  the  same  construction,  and  must  be 
taken  to  mean  a  denial  of  that  transfer  by  indorsement  stated  in 
the  declaration.  If,  then,  a  transfer  by  indorsement,  as  we  have 
before  shown,  consists  in  an  indorsement  (or  writing  the  name  of 
the  party  transferring  the  bill  on  the  bill)  and  a  delivery  for  the 
purpose  of  completing  such  transfer,  it  will  follow  that  the  issue 
"  did  not  indorse  "  involves  both  these  propositions. 

But  then  we  were  pressed  in  argument  with  the  difficulty  that 
here  there  has  been  a  delivery  to  the  plaintiff,  and  one  for  the 
admitted  purpose  of  transferring  the  bill ;  and  no  doubt,  if  such 
delivery  had  been  bond  fide  and  for  value,  it  would  have  been  quite 
sufficient  to  give  a  title  to  the  plaintiff.  The  law  merchant,  for  the 
purposes  of  currency,  and  the  advantages  flowing  from  an  unchecked 
circulation  of  bills  of  exchange,  no  doubt  provides  that  a  hand  fide 
holder  for  value  shall  not  be  affected  by  an  intermediate  fraud. 
We  do  not  indeed  adopt  the  proposition,  that  the  previous  party  to 
the  bill  is  estopped  from  setting  up  the  defence  of  fraud  against  the 
case  of  a  hand  fide  holder  for  value.  We  think  it  better  to  say,  that, 
by  the  law  merchant,  every  person  having  possession  of  a  bill  has, 
(notwithstanding  any  fraud  on  his  part,  either  in  acquiring  or 
transferring  it),  full  authority  to  transfer  such  bill,  but  with  this 
limitation,  that,  to  make  such  transfer  valid,  there  must  be  a 
delivery,  either  by  him  or  by  some  subsequent  holder  of  the  bill, 
to  some  one  who  receives  such  bill  bond  fide  and  for  value,  and  who 
is  either  himself  the  holder  of  it  or  a  ^person  through  whom  f  •sos  ] 
the  holder  claims.     Anything,  therefore,  which  shows  that  this 

(1)  Page  98,  4th  ed. 
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restriction  applies,  shows  that  the  party  making  the  transfer  bad  no 
authority,  and  that  the  transfer  is  not  valid.  In  this  case,  if  the 
evidence  rejected  had  been  received,  and  the  jury  had  thereby  bten 
satisfied  that  this  bill  was  delivered,  after  John  Harrop*8  writing 
his  name  thereon,  to  William  Marston  for  a  special  purpose,  that 
William  Marston  delivered  it  in  fraud  of  such  purpose  to  Edward 
Marston,  and  that  Edward  Marston,  at  the  time  of  such  delivery, 
was  fully  aware  that  in  so  doing  William  Marston  committed  a 
fraud,  we  think  that  they  ought  to  have  found  a  verdict  for  the 
defendant  on  the  issue  that  John  Harrop  did  not  indorse  the  bill 
(i.e,,  did  not  transfer  the  bill  by  indorsement)  to  Edward  Marston. 
For,  although  there  was  an  indorsement,  there  was  no  valid 
delivery  by  Harrop  or  by  any  authority  from  him,  and  so  no 
complete  transfer  by  indorsement  of  the  bill  to  Edward  Marston. 

For  these  reasons,  we  are  of  opinion  that  the  evidence  tendered 
ought  to  have  been  received,  and  that  there  must  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 


1841« 

May  26. 

Exch,  of 
Pleas, 

[614] 


DOE  D.  TODD  V.  DUESBUKY. 

(8  Meeson  &  Welsby,  514—536;  S.  C.  10  L.  J.  Ex.  410.) 

Devise  to  T.  D.  and  his  assigns  during  his  natural  life,  and  fiom  and 
after  his  decease  unto  all  and  every  his  child  and  children ;  if  only  one 
child,  then  to  such  child,  his  or  her  heirs,  executors,  administrators,  or 
assigns ;  but  if  more  such  children,  then  equally  to  be  divided  amongst 
them  share  and  share  alike,  and  to  the  heirs,  executors,  administrators  szmI 
assigns  of  such  children  respectively,  as  tenants  in  common,  and  not  s^ 
joint  tenants ;  but  in  case  the  said  T.  D.  should  happen  to  die  without 
leaving  lawful  issue,  then  to  R.  T.,  £.  D.,  and  M.  !>.,  and  to  their  heirs. 
executors,  administrators,  and  assigns,  as  tenants  in  common,  and  not  a« 
joint  tenants,  charged  with  the  payment  of  1,000/.  in  that  case  given  aui 
bequeathed  to  E.  H.,  to  be  paid  to  her  at  the  end  of  twelve  months  aft**r 
the  said  E.  T.,  E.  D.  and  M.  D.,  their  heirs,  &c.,  should  come  into  tlk- 
possession  of  the  same  premises.  At  the  time  of  the  testator's  death,  T.  I>. 
and  several  of  his  children  were  living :  Held,  that  the  limitation  over  to 
R.  T.,  E.  D.,  and  M.  D.,  did  not  operate  by  way  of  executory  devise,  n«ir 
vest  in  them  a  remainder  in  fee. 

Upon  ejectment  brought,  and  issue  joined  therein,  the  following 
case  was,  under  an  order  of  Lord  Abinoeb,  G.  £.,  stated  for  the 
opinion  of  this  Court : 

The  premises  in  question  in  this  action  are  parcel  of  certain 
estates  situated  at  Hunsley,  Biplingham,  and  Rowley,  in  the  East 
Biding  of  the  county  of  York,  of  all  which  estates  Mrs.  Catherine 
Younge,  widow,  before  and  at  the  time  of  the  execution  of  her  xviK 
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hereinafter  mentioned,  and  thenceforth  continually  until  and  at       DoEd. 

Todd 

the  time  of  her  death  also  hereinafter  mentioned,  was  seised  in  „, 

fee-simple.  DuEsiuEY. 

By  will  dated  17th  July,  1796,  duly  executed  and  attested  as  is 
by  law  required  for  the  devising  of  estates  of  inheritance,  Mrs. 
Catherine  Younge  devised  certain  premises,  not  now  in  question, 
to  her  cousins,  Esther  Duesbury  and  Mary  Duesbury,  the  daughters 
of  her  late  uncle,  Matthew  Duesbury,  their  heirs  and  assigns  for 
ever,  as  tenants  in  common,  and  not  as  joint  tenants  ;  and  among 
various  other  devises,  the  said  Catherine  Younge  thereby  devised 
her  said  premises  at  Hunsley,  Biplingham,  and  Bowley,  together 
with  other  property,  to  certain  trustees,  for  a  term  of  21  years,  to 
commence,  as  to  the  said  premises  *at  Hunsley,  Biplingham,  and       [  *515  ] 
Bowley,  from  and  immediately  after  her  decease,  upon  trust  to 
provide  for  and  secure  the  payment  of  certain  legacies  and  annuities 
therein  mentioned ;  and  from  and  after  the  end  or  sooner  deter- 
mination of  the  said  term,  and  in  the  mean  time  subject  thereto, 
she  devised  the  said  premises  at  Hunsley,  Biplingham,  and  Bowley, 
by  the  words  following:  **I  also  give,  devise,  direct,  limit,  and 
appoint  all  my  said  freehold  messuage,  farm,  closes,  lands,  and  here- 
ditaments, with  the  appurtenances,  situate  at  Lower  Hunsley,  and  also 
my  oxgang  of  freehold  land,  with  the  appurtenances,  in  Biplingham 
fields,  in  the  parish  of  Bowley  aforesaid,  now  or  late  in  the  tenure, 
&c. ;  also  all  those  my  said  messuages,  farms,  closes,  lands,  tene- 
ments, and  hereditaments,  situate  at  Biplingham  aforesaid,  with 
the  appurtenances,  in  the  occupation,  &c. ;  and  also  all  other  my 
freehold,  leasehold,  and  other  real  estates  not  hereinbefore  disposed 
of,  from  and  immediately  after  the  end  or  sooner  determination  of 
the  said  term  of  twenty-one  years,  and  in  the  mean  time  subject 
thereto,  unto  and  to  the  use  of  Thomas  Duesbury,  the  son  of  my 
cousin  William  Duesbury,  and  his  assigns,  during  his  natural  life  ; 
and  from  and  after  the  decease  of  the  said  Thomas  Duesbury,  I  give, 
devise,  limit,   direct,   and   appoint    the    said    messuages,   lands, 
hereditaments  and  premises  last  mentioned,  and  so  situate  at  &c., 
unto  all  and  every  the  child  and  children  of  the  said  Thomas 
Duesbury,  if  only  one  child,  then  to  such  child,  his  or  their  heirs, 
executors,  administrators,  or  assigns,  but  if  more  such  children, 
then  equally  to  be  divided  amongst  them,  share  and  share  alike, 
and  to  the  heirs,  executors,  administrators,  and  assigns  of  such 
children  respectively,  as  tenants  in  common   and  not  as  joint 
tenants  ;  but  in  case  the  said  Thomas  Duesbury  shall  happen  to  die 
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Dob  d.        without  leaving  lawful  issue,  then  I  give,  devise,  limit,  direct,  and 
Todd  .  o      »  »  >  - 

r.  appoint  all  and   every  &c.,  (the  same  premises),   unto   Rebecca 

DuBSBUEY.    Thornton,  the  sister  of  the  said  Thomas  Duesbury,  and  to  the  said 
[  '^le  ]       Esther  Duesbury  ♦and  Mary  Duesbury,  and  to  their  heirs,  executors, 
administrators,  and  assigns,  as  tenants  in  common  and  not  as  joint 
tenants,  according  to  such  estates  or  interests  as  I  myself  have 
respectively  therein,  charged  nevertheless  with  the  payment  of  tlie 
legacy  or  sum  of  l,000i.,  which  I  do  hereby  in  that  case  give  and 
bequeath  to  Elizabeth  Harrison,  the  other  daughter  of  the  said 
Matthew  Duesbury,  the  same  to  be  paid  to  her  at  the  end  of  twelve 
calendar  months  next  after  the   said  Rebecca  Thornton,   Esther 
Duesbury,  and  Mary  Duesbury,  their  heirs,  executors,  or  assigns, 
shall  come  into  the  possession  of  the  same  premises,  and  also 
charged  with  and  subject  to  such  annual  and  other  payments  as 
hereinafter  expressed."     And  the  testatrix  thereby  directed  the  said 
trustees,  out  of  the  rents  and  profits  of  the  said  estates  so  vested  in 
them  for  twenty-one  years,  and  out  of  the  rents,  and  arrears  of  rent, 
debts,  and  sums  of  money  due  and  owing  to  the  testatrix  at  the  time 
of  her  death,  and  also  out  of  the  money  to  arise  by  certain  sales 
therein  directed,  to  pay  and  discharge  the  several  debts,  sums  of 
money,  expenses,  annuities,  and  other  charges  thereinafter  men- 
tioned, certain  of  which  said  several  annuities  were  to  continue  to 
be  paid  until  the  end  or  other  sooner  determination  of  the  said 
term  ;  and  after  payment  of  the  said  annuities,  to  pay  and  apply 
the  surplus  for  and  towards  payment  of  the  several  legacies  or  sums 
of  money  thereinafter  given,  bequeathed,  or  directed  to  be  made>  in 
such  order,  manner,  and  priority  of  payment,  as  the  same  were 
thereinafter  set  down  or  expressed,  and  when  and  so  soon  as  suffi- 
cient money  was  received  for  the  payment  of  the  same,  or  of  any  of 
them,  according  to  such  priority,  that  is  to  say,  to  divers  persons 
therein  successively  named,  the  respective  sums  therein  mentioned* 
many  of  which  are  small  sums,  for  rings  and  mourning,  and  amongst 
which  is  a  legacy  in  the  following  words :  **  To  such  of  the  children 
of  the  said  Elizabeth  Harrison  as  shall  be  living  at  the  decease  of 
[  •517  ]       their  mother,  the  legacy  or  *sum  of  20i.  apiece ; "  and  also  a  legacy 
of  400Z.  to  Emma  Kirk,  and  last  in  succession,  to  the  said  Esther 
Duesbury  and  Mary  Duesbury,  the  legacy  or  sum  of  760L  apiece, 
and  to  the  said  Rebecca  Thornton,  a  legacy  or  sum  of  SOW. :  and 
the  testatrix  thereby  directed,  that  when  and  as  soon  as  the  said 
legacies  or  sums  of  money  before  mentioned  should   be  raised, 
levied,  and  satisfied,  the  said  term,  or  the  residue  thereof  imexpired, 
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should  cease,  and  that  from  the  end  or  sooner  determination  of  the       Doe  d. 

Todd 
said   term   of  twenty-one  years,   certain   annuities   and   legacies  ^, 

specified  should,  if  not  before  extinguished,  l  charged  on  the  Dubsbury. 
estates  devised  to  the  use  of  the  said  Thomas  Duesbury  and  his 
assigns  as  aforesaid  ;  and  that  in  case  the  said  Emma  Kirk  should 
happen  to  die  before  the  said  legacy  should  become  payable,  leaving 
lawful  issue,  then  she  directed,  limited,  and  appointed  that  the  said 
legacy  or  sum  of  400{.  so  given  or  directed  to  be  paid  to  her,  should 
go  and  be  paid  to  all  and  every  the  child  and  children  of  the  said 
Emma  Kirk,  who  should  be  living  at  her  decease;  if  only  one  child, 
then  to  such  child ;  but  if  more  than  one,  then  to  and  equally 
amongst  such  children,  share  and  share  alike,  at  their  respective 
ages  of  twenty-one  years ;  and  if  it  should  happen  that  the  said 
Emma  Kirk  should  die  before  the  said  legacy  should  become  pay- 
able, without  leaving  lawful  issue,  then  she  directed  that  the  said 
legacy  should  sink,  lapse,  and  not  be  raised  ;  and  she  also  thereby 
directed  that  in  case  the  said  Rebecca  Thornton  should  happen  to 
die  before  her  said  legacy  should  become  payable,  leaving  lawful 
issue,  then  and  in  such  case  the  legacy  or  sum  of  8002.  so  given  or 
directed  to  be  paid  to  her  should  go  and  be  paid  to  all  and  every  the 
child  and  children  of  the  said  Rebecca  Thornton  which  should  be 
living  at  her  decease ;  if  one  only  child,  then  to  such  only  child, 
but  if  more  than  one,  then  unto  and  equally  to  be  divided  among 
such  children,  share  and  share  alike,  at  their  respective  ages  of  21 
years,  and  also  that  the  said  sum  of  8002.  should  in  that  case  be 
placed  out  at  interest  *by  the  said  trustees  from  and  immediately  [  *618  ] 
after  the  time  the  same  would  have  been  payable  to  the  said 
Rebecca  Thornton,  and  the  interest  thereof  applied  by  them  towards 
the  maintenance  and  education  of  such  child  or  children  as  last 
mentioned  :  and  if  it  should  happen  that  the  said  Rebecca  Thornton 
should  die  before  the  said  legacy  should  become  payable,  without 
leaving  lawful  issue,  then  that  the  said  legacy  of  800/.  should  lapse, 
and  not  be  raised  and  paid  by  the  said  trustees.  And  the  testatrix  also 
directed,  that  in  case  the  said  Esther  Duesbury  and  Mary  Duesbury, 
or  either  of  them,  should  happen  to  die  before  their  said  legacies 
should  become  payable,  leaving  lawful  issue,  then  and  in  such  case 
the  legacy  or  legacies  of  such  of  them  so  dying,  should  go  and  be 
paid  to  their  respective  child  or  children  at  their  respective  ages  of 
twenty-one  years;  if  more  such  children  than  one,  then  to  be 
equally  divided  among  them,  share  and  share  alike ;  but  in  case 
either  of  them  the  said  Esther  Duesbury  and  Mary  Duesbury  should 


794  1841.     EX.     8  MEE.  &  W.  518—519.  [r.r. 

Doe  d.       happen  to  die  unmarried  or  without  leaving  lawful  issue,  and  before 
I,.  her  respective  legacy  should  become  payable,  then  and  in  such  case 

DuBSBURT.  ijjjg  legacy  of  her  so  dying  should  go  and  be  paid  to  the  survivor  of 
them,  as  and  .when  the  original  legacy  of  such  survivor  should 
become  payable  by  virtue  thereof ;  and  in  case  both  of  them  the 
said  Esther  Duesbury  and  Mary  Duesbury  should  happen  to  die 
unmarried  before  their  said  legacies  should  become  payable,  then 
that  the  said  several  legacies  or  sums  given  or  directed  to  be  paid 
to  them  respectively  should  go  and  be  paid  to  Elizabeth  Harrison, 
when  and  as  the  said  legacies  would  have  become  payable  by  virtue 
of  that  will. 

On  the  6th  of  June,  1798,  Mrs.  Catherine  Younge  made  a  codicil, 
which  does  not  affect  the  premises  in  question  in  the  present  case, 
and  she  died  on  the  7th  of  September,  1798,  without  further  altering 
or  revoking  her  said  will.  Esther  Duesbury  and  Mary  Duesbury 
were  the  daughters  of  the  testatrix's  late  uncle  Matthew  Daesbnry. 
[  *519  ]  The  said  Thomas  ^Duesbury  was  the  heir-at-law  of  the  testatrix. 
The  said  Thomas  Duesbury  survived  the  testatrix,  and  upon  her 
death  entered  into  and  during  his  life  retained  the  possession  of  the 
said  Hunsley,  Biplingham,  and  Bowley  estates,  and  took  all  the 
profits  for  his  own  use.  The  other  property  devised  and  bequeathed 
to  the  said  trustees  was  amply  sufficient  to  pay  all  the  annuities, 
legacies,  and  charges,  and  they  were  all  paid  before  the  year  1820. 
All  the  children  of  the  said  Thomas  Duesbury  died  without  issue 
and  unmarried.  He  had  five  children,  viz.  Robert  the  eldest,  who 
was  born  in  June,  1795,  and  died  in  July,  1805;  William  and  Thomas, 
born  in  August,  1796,  who  died,  the  one  in  September,  the  other 
in  October  of  the  same  year ;  John,  bom  in  July,  1798,  who  died 
in  September,  1798,  and  William,  bom  in  November,  1800,  who 
died  in  1801. 

On  the  6th  and  7th  of  January,  1882,  indentures  of  lease  ar.d 
release  of  those  respective  dates  were  executed  by  the  said  Thoma"^ 
Duesbury ;  and  by  the  release,  which  is  made  between  the  said 
Thomas  Duesbury  of  the  first  part,  Thomas  Hutton  of  the  second 
part,  and  Richard  Lambert  of  the  third  part,  it  was  witnessed,  that, 
for  the  purpose  of  barring  and  destroying  all  estates  tail,  and  al! 
remainders  and  reversions  thereupon  expectant  or  dependent, 
mentioned,  limited,  or  contained  in  the  said  will  of  the  said 
C.  Younge,  of  and  concerning  the  said  estates  therein  mentioned, 
the  said  Thomas  Duesbury  did  grant,  bargain,  sell,  release,  and 
confirm  unto  the  said  Richard  Lambert,  as  in  his  actual  j:o8sessiL'U 
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then  being  by  virtue  of  the  said  lease,  and  to  his  heirs,  the  said       doe  d. 

estate  at  Hunsley  and  Riplingham  and  Rowley  (inter  alia),  with  ^, 

their  appurtenances ;  to  have  and  to  hold  the  same  unto  and  to  the    Dubsbury. 

use  of  the  said   Richard  Lambert,  his  heirs  and  assigns,  to  the 

intent  and  purpose  that  the  said  Richard  Lambert  might  be  and 

become  an  actual  tenant  of  the  freehold  of  all  the  said  estates,  to 

the  end  that  one,  two,  or  more  good  and  perfect  common  recovery 

or  recoveries  with  double  voucher  should  and  *might  in  due  form       [  ♦620  ] 

of  law  be  thereof  had  and  suffered,  in  such  manner  and  for  such 

intents  and  purposes  as  thereinafter  mentioned  ;  and  it  was  agreed 

and  declared  that  it  should  be  lawful  for  the  said  Thomas  Hutton, 

at  the  expense  of  the  said  Thomas  Duesbury,  to  sue  forth  one,  two, 

or  more  writ  or  writs  of   entry  aur  disseisin  en  le  post,  thereby 

demanding^against  the  said  Richard  Lambert  the  hereditaments 

and  premises  thereinbefore  mentioned,  to  which  Lambert  should 

appear  and  vouch  Duesbury,  &c.,  so  that  one  or  more  good  and 

perfect  common  recovery  or  recoveries  with  double  voucher  should 

and  might  be  suffered  of  all  such  hereditaments ;    and  that  the 

same  should  be  and  enure  to  and  for  the  only  proper  use  and 

behoof  of  the  said  Thomas  Duesbury,  his  heirs  and  assigns  for 

ever.     This  deed  was  registered  at  the  office  in  and  for  the  East 

Riding  of  York  on  the  23rd  November,  1886.     In  Hilary  Term, 

1832,   two   several  recoveries  were  suffered  of    the  said  estates 

accordingly,  but  in  which  recoveries  one  Henry  William  Hutton 

was  the  demandant,  the  said  Richard  Lambert  tenant,  and  the  said 

Thomas  Duesbury  vouchee,  who  duly  vouched  over  the  common 

vouchee. 

Henry  William  Hutton  was  partner  of  the  said  Thomas  Duesbury 
as  bankers.  No  recovery  was  suffered  in  which  Thomas  Hutton 
was  a  party. 

Thomas  Duesbury  died  on  the  28th  day  of  June,  1887,  having 
first  made  a  will  duly  executed  to  pass  real  estates,  and  devised  his 
real  estates  to  the  defendant.  The  defendant  is  the  second  son  of 
the  said  Rebecca  Thornton,  who  survived  the  testatrix,  and  also 
survived  her  husband ;  and  on  the  19th  day  of  October,  1819,  being 
then  a  widow,  made  a  will  whereby  she  devised  her  real  and 
personal  estates  to  trustees  to  sell  for  the  use  of  her  children.  She 
died  on  the  28th  of  June,  1822. 

Upon  the  death  of  Thomas  Duesbury,  the  defendant  entered 
upon  and  has  since  received  the  rents  and  profits  of  the  said  estates. 

The  said  Esther  Duesbury  and  Mary  Duesbury  also  survived  the       [  521  | 
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DoEd.  testatrix.  Esther  Duesbury  died  nnmarried  and  intestate  as  to 
^^^  real  estate  in  1815,  leaving  her  sister,  the  said  Mary  Duesbury,  her 

DuisBUKY.  g^j^  heiress-at-law  her  surviving.  The  said  Mary  Duesbury  married 
John  Todd,  who  died  in  August,  1838,  and  she  is  the  Mary  Todd 
named  in  the  declaration  as  the  lessor  of  the  plaintiff.  ElizabeA 
Harrison  was  married  at  the  time  of  the  death  of  Mrs.  Catherine 
Younge,  and  died  on  the  13th  of  September,  1815,  being  at  the 
time  of  her  death  a  widow. 

The  said  Mary  Todd  claims  in  this  action  one  undivided  third 
part  of  the  premises  in  question  under  the  said  devise  in  her  favour 
in  the  said  will  of  Catherine  Younge  contained,  and  also  one  other 
undivided  third  part  of  the  said  premises  as  heiress-at-Iaw  of  her 
late  sister  Esther  Duesbury,  under  the  same  devise  in  favour  of  the 
said  Esther  Duesbury  in  the  same  will. 

The  several  wills,  deeds,  &c.,  are  to  be  referred  to  as  part  of  the 
case,  if  thought  necessary  by  either  party. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  said 
Mary  Todd  is  entitled  to  the  said  two  undivided  third  parts,  or 
either  of  them,  of  and  in  the  said  premises.  If  the  Court  shall  be 
of  opinion  in  the  a£Srmative  thereof,  then  judgment  is  to  be  entered 
for  such  part  for  the  plaintiff  by  confession,  and  1«.  damages, 
immediately  after  the  decision  of  the  said  case,  or  otherwise  as  the 
Court  may  direct.  If  the  Court  shall  be  of  a  contrary  opinion,  then 
a  judgment  of  nolle  prosequi  is  to  be  entered. 

[After  argument,  the  Court  took  time  for  consideration.] 

[  528  ]  The  judgment  of  the  Coubt  was  delivered  by 

RoLFB,  B. : 

This  was  a  special  case,  which  was  argued  before  us  in  last 
Michaelmas  Term.  The  question  turns  on  the  construction  of  the 
will  of  Catherine  Younge.  She,  by  her  will,  dated  the  19th  of 
July,  1796,  devised  the  residue  of  her  freehold,  leasehold,  and  other 
real  estates,  including  the  lands  in  question,  which  are  freehold,  to 
Thomas  Duesbury  for  his  life,  and  after  his  decease,  unto  all  and 
every  the  child  and  children  of  the  said  Thomas  Duesbury,  if  only 
one  child  then  to  such  child,  his  or  her  heirs,  executors,  adminis- 
trators, or  assigns,  but  if  more  such  children,  then  equally  to  be 
divided  among  them  share  and  share  alike,  and  to  the  heirs, 
executors,  administrators,  and  assigns,  of  such  children  respectively, 
as  tenants  in  common ;    and  she  then  proceeded  thus — *'  but  in 


VOL.  hYiii.]      1841.     EX.     8  MEE.  &  W.  528—529.  797 

case  the  said  Thomas  Duesbory  shall  happen  to  die  without  leaving       Doe  d. 
lawful  issue,  then  I  give  the  said  premises  unto  Bebecca  Thornton,  a. 

Esther  Duesbury,  and  Mary  Duesbury,  their  heirs,  executors,  ^^"^^^^y- 
administrators,  and  assigns,  as  tenants  in  common,  charged  never- 
theless with  the  payment  of  the  legacy  of  1,000{.,  which  I  do  hereby 
in  that  case  give  and  bequeath  to  Elizabeth  Harrison,  daughter  of 
the  said  Mary  Duesbury,  the  same  to  be  paid  to  her  at  the  end  of 
twelve  calendar  months,  next  after  the  said  Bebecca  Thornton, 
Esther  Duesbury,  and  Mary  Duesbury,  their  heirs,  executors, 
administrators,  or  assigns,  shall  come  into  possession  of  the  said 
premises.*' 

The  testatrix  died  on  the  7th  of  September,  1798,  leaving  the 
said  Thomas  Duesbury  her  heir-at-law. 

Thomas  Duesbury  had  several  children,  the  eldest  bom  before        [  ^^  3 
the  date  of  the  will,  namely,  in  1795,  and  the  youngest  in  1800, 
after  the  death  of  the  testatrix. 

The  eldest  survived  all  the  others,  and  died  in  1805. 

On  the  death  of  the  testatrix,  Thomas  Duesbury  entered  into 
possession  of  the  lands  devised,  and  continued  in  such  possession 
until  his  death,  which  happened  on  the  28th  of  June,  1887.  In 
the  year  1832,  Thomas  Duesbury  suffered  a  recovery  of  the  lands 
in  question  to  the  use  of  himself  in  fee.  On  the  death  of  Thomas 
Duesbury  the  defendant  entered  upon,  and  has  since  continued  in 
possession  of,  the  said  estates. 

Esther  Duesbury  died  intestate  in  the  year  1815,  leaving  the  said 
Mary  Duesbury  her  heiress-at-law.  Mary  Duesbury  afterwards 
married  John  Todd :  he  died  in  August,  1888,  leaving  the  said 
Mary  his  widow  (who  is  the  lessor  of  the  plaintiff)  him  surviving. 

This  action  is  brought  by  her  to  recover  possession  of  two 
undivided  third  parts  of  the  said  estates,  which  she  claims  as 
having  passed  to  her  under  the  will  of  Catherine  Younge,  on  the 
death  of  Thomas  Duesbury  in  1837,  without  leaving  lawful  issue ; 
as  to  one- third  in  her  own  right,  and  as  to  the  other  third  as  heiress 
of  her  deceased  sister  Esther  Duesbury. 

It  was  admitted  by  the  counsel  for  the  lessor  of  the  plaintiff,  that, 
in  order  to  entitle  her  to  recover,  she  must  establish  one  of  two 
propositions:  either  that  Thomas  Duesbury  took  for  life,  with 
remainder  to  his  children  in  fee,  with  an  executory  devise  over  to 
Kebecca  Thornton,  Mary  Duesbury,  and  Esther  Duesbury,  in  the 
event  of  Thomas  Duesbury  dying  without  leaving  issue  living  at 
his  death;    or  else  that  Thomas  Duesbury  took  for  life,  with 
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DoEd.        remainder  to  his   children   in   tail,   with  remainder  to   Rebecca 
r,  Thornton,  Mary  Duesbury,  and  Esther  Duesbury  in  fee. 

DuBSBURY.        ^^  ^^^^  however,  of  opinion  that  she  has  failed  in  establishing 
[  *530  ]       *either  of  these  as  being  the  true  construction  of  the  will. 

Assuming  (according  to  the  first  hypothesis  of  the  plaintiff)  >  that 
Thomas  Duesbury  took  for  life,  with  remainder  to  his  children  in 
fee,  we  are  of  opinion,  that,  according  to  all  the  authorities,  the  gift 
over  by  way  of  executory  devise  was  void  as  being  too  remote.  It 
was  to  take  effect  in  case  Thomas  Duesbury  should  happen  to  die 
without  leaving  lawful  issue,  and  the  question  is,  whether  that 
means,  ''  and  leave  no  issue  at  his  decease,"  or  whether  it  refers  to 
a  failure  of  issue  at  any  distance  of  time. 

That  the  words,  when  used  in  wills  made  prior  to  the  year  1838,  are 
(unless  controlled  by  the  context)  to  be  taken,  in  respect  to  real  estate, 
to  refer  to  an  indefinite  failure  of  issue,  is  established  by  a  long  series 
of  authorities.  Indeed,  the  counsel  for  the  plaintiff  hardly  disputed 
that  the  gift  over  would  be  void  for  remoteness,  if  the  case  had  rested 
simply  on  the  words  '*  if  he  shall  die  without  leaving  lawful  issue :  '* 
but  then  he  argued  that  there  are  circumstances  apparent  on  the 
face  of  this  will,  which  are  sufficient  to  cut  down  and  narrow  the 
ordinary  construction  of  dying  without  leaving  issue,  and  to  confine 
it  to  a  dying  without  issue  within  a  period  of  time  allowed  by  law. 

The  circumstance  on  which  the  counsel  for  the  plaintiff  relied  for 
that  purpose  was,  that  the  testatrix  has  charged  the  property  with 
the  payment  of  a  sum  of  1,000{.  to  Elizabeth  Harrison,  to  be  paid 
within  twelve  calendar  months  next  after  the  said  Bebecca  Thornton. 
Esther  Duesbury,  and  Mary  Duesbury,  their  heirs,  executors, 
administrators,  or  assigns,  shall  come  into  possession. 

The  charge,  it  is  said,  is  not  a  charge  in  favour  of  Elizabeth 
Harrison  and  her  executors  or  administrators,  but  a  gift  personal 
to  her,  not  payable  unless  she  should  be  herself  alive  to  receive  it, 
and  therefore,  it  is  contended,  the  failure   of  issue  contemplated 
[  *53i  ]       must  have  been  a  proximate,  not  a  ^remote  event :  a  failure  cfi 
issue  at  the  death  of  Thomas  Duesbury,  not  an  indefinite  failure  of 
issue  at  some   distant  time.     But  we  are   of  opinion,  that   the 
foundation  on  which  this  argument  rests  wholly  fails,  inasmuch  as 
there  is  nothing  whatever  to  justify  the  inference,  that  the  gift  was 
intended  to  be  personal  to  Elizabeth  Harrison,  and  dependent  on 
her  being  alive  to  receive  it  when  payable.    A  legacy  to  A.  is  the  i 
same  thing  as  a  legacy  to  him,  his  executors,  and  administrators.  J 
and  will  be  payable  to  them  whether  they  are  named  or  not,  Ullle8^ 
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there  is  something  in  the  will  to  point  to  a  different  construction.        Dob  d. 
There  is  nothing  of  the  sort  in  this  will,  for  the  mere  circumstance  t. 

of  the  gift  being  a  gift  to  take  effect  after  a  failure  of  issue,  clearly  dcbsbury. 
can  have  no  such  eflfect.  That  is  a  circumstance  always  occurring 
in  the  very  common  case  of  a  devise  to  sons  in  tail,  and  on  failure 
of  their  issue,  over  to  collateral  relations,  subject  in  such  case  to 
pecuniary  charges  in  favour  of  daughters.  In  such  a  case,  the 
daughters  may  not  be  alive  to  take  the  benefit,  but  no  one  ever 
suggested  it  as  a  reason  for  construing  the  gift  as  personal  to 
them,  that  it  was  made  to  take  effect  after  a  general  failure  of 
the  issue  of  the  sons.  It  would  certainly  go  to  the  executors  or 
administrators  of  the  daughter,  whether  expressly  named  or  not. 

The  present  case,  therefore,  is  clearly  distinguishable  from  that 
of  Doe  d.  Smith  v.  Webber  (i),  on  which  the  plaintiff  placed  so  much 
reliance  ;  for  there  the  party  for  whose  benefit,  or  for  the  benefit  of 
whose  immediate  nominee,  the  charge  was  to  take  effect,  was  herself 
the  party  the  failure  of  whose  issue  was  in  question,  and  the  Court, 
on  the  whole  context  of  the  will,  felt  itself  warranted  in  concluding 
that  the  charge,  which  certainly  was  not  to  arise  till  after  the 
failure  of  issue  in  question,  was  to  arise  (if  at  all)  immediately  on 
the  death  of  the  tenant  for  life ;  and  the  consequence  necessarily 
was,  that  the  failure  *of  issue  contemplated  by  the  testator,  was  a  [  *^32  ] 
failure  of  issue  at  the  death  of  the  tenant  for  life. 

As  to  the  other  cases  cited  in  this  branch  of  the  argument,  Pells 
V.  Brown  (2),  Porter  v.  Bradley  {z),  Roe  v.  Jeffery  (4),  and  some 
others,  it  is  only  necessary  to  say,  that  whenever  the  words  ''  die 
without  leaving  issue,"  have  been  construed  to  mean  "die  without 
leaving  issue  living  at  the  death,"  the  Courts  have  always  relied, 
or  professed  to  rely,  on  some  other  expressions  or  circumstances 
apparent  on  the  face  of  the  will,  and  have  never  assumed  to  act 
against  that  which  we  consider  to  be  a  long- established  settled  rule 
of  construction,  namely,  that,  in  wills  of  real  estates,  these  words 
refer  to  a  general  failure  of  issue  at  any  time,  however  remote. 

Whether  the  circumstances  on  which  the  Courts  have  relied,  as 
justifying  a  different  construction,  have  always  been  such  as  to  warrant 
their  decisions,  is  not  now  the  question.  It  is  enough  for  us  to  say, 
they  have  always  professed  to  rest  such  decisions  on  some  additional 
expressions  or  circumstances,  not  to  be  found  in  the  will  now  before 

(1)  19  B.  R.  438  (1  B.  &  Aid.  713).  (4)  19  B.  B.  441 ;    45  B.  B.   806 

(2)  Cro.  Jac.  590.  (7  T.  B.  689). 

(3)  1  B.  B.  675  (3  T.  R.  143). 
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DoEd.       ub;  and  we  are  therefore  of  opinion,  that,  assuming,  according  to 

r,  the  first  hypothesis  of  the  plaintiff's  counsel,  that  Thomas  Duesbory 

DujfiSBUBY.    j^qJj  {qj.  j-fg^  ^£|.jj  ^  vested  remainder  in  fee  to  his  children,  the  gift 

over  was  void,  as  being  a  gift  to  take  effect  by  way  of  executory 
devise  after  an  indefinite  failure  of  issue. 

The  other  proposition  of  the  plaintiff's  counsel  was,  that  Thomas 
Duesbury  took  for  life,  with  remainder  to  his  children  in  tail,  with 
cross-remainders  inter  se,  and  with  an  ultimate  remainder  in  fee  to 
Bebecca  Thornton,  Esther  Duesbury,  and  Mary  Duesbury.  And 
his  argument  on  this  part  of  the  case  was,  that  though,  under  the 
first  words  of  the  devise,  unto  all  and  every  the  child  and  children 
of  the  said  Thomas  Duesbury,  their  heirs,  executors,  administrators, 
and  assigns,  <&c.,  the  children  would  have  taken  an  estate  in  fee 
simple,  yet  that  the  subsequent  words, ''  but  in  case  the  said  Thomas 
[  *633  ]  Duesbury  shall  happen  *to  die  without  leaving  lawful  issue,"  must 
be  taken  to  narrow  the  effect  of  the  former  words^  and  convert  the 
estate  of  the  children  into  an  estate  tail. 

The  only  cases  cited  by  the  plaintiff's  counsel  which  afforded  any 
colour  to  such  an  argument,  were  the  cases  of  Jones  v.  Legfj  or 
Ives  V.  Legg  (l),  and   the  case  of  Doe  d.  Barnard  v.  Reason  (2). 

In  the  first  of  those  cases,  the  testator  devised  bis  real  estates  to 
his  daughter  Marthana  for  her  life,  and  after  her  decease  to  her 
children  and  their  heirs,  and  for  default  thereof  to  his  son  William 
and  his  heirs.  Lord  Habdwicke  there  held,  that  the  words  ''  for 
default  thereof  "  were  to  be  referred  to  the  immediate  antecedent, 
namely,  the  heirs  of  the  children,  and  not  to  the  children  them- 
selves ;  and  as  the  children  could  not  die  without  heirs,  so  long  as 
William  or  any  of  his  heirs  were  in  existence,  Lord  Hardwickb 
held,  according  to  a  well-established  rule  of  construction,  that  the 
testator,  in  speaking  of  the  heirs  of  the  children  of  Marthana, 
must  have  meant  heirs  of  her  body,  and  not  heirs  general.  That 
was  the  gi'ound  of  the  decision,  as  appears  from  the  report  given  in 
the  notes  to  Doe  v.  Perryn  (3),  which  therefore  is  obviously  wholly 
inapplicable  to  the  case  now  before  us. 

In  the  other  case,  of  Doe  v.  Reason  ^  the  testator  devised  all  his 
messuages  to  his  niece  for  her  life,  and  at  her  decease  to  such  issue 
of  her  body  as  should  be  then  living,  as  tenants  in  common,  and 
to  the  heirs  of  such  issue,  that  is  to  say,  in  case  there  should  be 

( 1  ]  Eoported  in  9  Mod.  461 ,  and  cited      is  also  repoi'ted  in  a  note  at  p.  488). 
by  Lord  Kenyon  in  Doe  v.  Perryn^  1  (2)  3  Wile,  244. 

E.  E.  760  (3  T.  E.  491,  where  the  case  (3)  1  E.  E.  757  (3  T.  B.  488). 
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only  such  issue  one  child,  then  the  whole  to  that  one  child  and  its       Dos  d. 

heirs,  but  if  there  should  be  issue  two  or  more  children,  then  to  such  r. 

two  or  more  children,  equally  among   them,  and  their  heirs  as    ^uesbuby. 

tenants  in  common :  and  in  case  her  said  niece  should  die  without 

issue  then  living,  or  in  case  all  such  issue  should  die  without  issue, 

so  that  all  and  every  the  descendants  of  *her  body  should  be  dead       [  *534  ] 

without  issue,  then  she  gave  the  said  messuages,  &c.  to  T.  B.  and 

J.  F.,  the  lessors  of  the  plaintiff,  and  their  heirs.     In  that  case  the 

Court  held,  that  although  the  gift  to  the  children  of  the  niece  was 

made  in  words  which  prima  facie  imported  a  gift  to  them  in  fee, 

yet  the  subsequent  words  '*  in  case  all  such  issue  should  die  without 

issue,"  &c.  &c.,  plainly  showed  that  the  word  "  heirs,"  as  applied 

to  the  issue,  meant  heirs  of  the  body,  and  not  heirs  general.     The 

decision  there  turned  entirely  on  those  words  which  are  not  found 

in  the  case  before  us ;  the  gift  over  in  the  present  case  not  being 

in  case  all  the  children  of  Thomas  Duesbury  should  die  without 

issue,  but  in  case  there  should  be  a  failure  of  issue  of  the  body  of 

Thomas  Duesbury  himself.     It  was  argued  on  the  part  of  the  lessor 

of  the  plaintiff,  that,  although  there  are  not  in  the  present  case  any 

words  in  terms  giving  the  estate  over  in  default  of  issue  of  the 

children,  yet  there  is  that  which  is  tantamount   to  such  words. 

The  estate  is  given  to  Thomas  Duesbury  for  his  life,  and  at  his 

decease  to  his  children  and  their  heirs,  but  in  case  at  any  time 

there  shall  be  a  failure  of  issue  of  Thomas  Duesbury,  (for  such 

is  the  construction  we  put  on  that  part  of  the  will),  then  the  estate 

is  given  over  to  those  under  whom  the  lessor  of  the  plaintiff  claims. 

If  the  gift  over  had  been  in  case  there  should  be  a  general  failure 

of  issue  of  the  children,  that,  it  was  contended,  would,  on   the 

authority  of  the  case  of  Doe  v.  Reason ^  have  cut  down  the  estates 

of  the  children  to  estates  tail ;  and  what  difference,  it  was  said,  can 

there  be  between  a  gift  over  on  failure  of  issue  of  all  the  children 

of  A.  B.,  and  a  gift  over  on  failure  of  the  issue  of  A.  B.  himself? 

The  event  on  which  the  gift  over  is  to  take  effect  is,  it  is  contended, 

the  same  in  both  cases  ;  for  the  failure  of  the  issue  of  A.  B.  is  the 

same  thing  as  a  failure  of  issue  of  all  his  children. 

This  argument,  however,  though  very  ingeniously  put,  is  evidently 
founded  on  a  fallacy.  The  death  and  failure  of  issue  of  A.  B.  is 
undoubtedly  the  same  thing  as  the  "^death  of  A.  B.  and  failure  [  *535  ] 
of  issue  of  all  his  children,  if  by  the  word  "  children  "  is  meant 
all  the  children  he  ever  had.  It  is  not  necessarily  the  same  thing, 
if  by  that  word  s  meant  all  the  children  he  may  have  living  at  a 
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r,  may  be  a  failure  of  issue  of  all  such  children,  and  yet  there  may 

DuESBURY  Y)e  issue  living  of  A.  B.  by  a  pre-deceased  child,  and  so  no  failure 
of  issue  of  A.  B.  himself.  Now,  where,  as  in  this  case,  a  testator 
devises  to  a  party  for  life,  and  after  his  decease  to  his  children  and 
their  heirs,  the  word  "  children  *'  includes  all  the  children  who 
shall  be  living  at  the  death  of  the  testator,  or  who  shall  afterwards 
be  born  in  the  lifetime  of  the  tenant  for  life,  but  it  does  not  include 
a  child  of  the  tenant  for  life  dying  in  the  testator's  lifetime,  whether 
leaving  or  not  leaving  issue.  And  applying  this  doctrine  to  the 
case  now  before  us,  it  follows  clearly  that  the  failure  of  issue  of 
Thomas  Duesbury  was  not  necessarily  the  same  thing  as  the  failure 
of  issue  of  all  his  children,  taking  .children  to  mean  (as  it  certainly 
does  mean)  those  children  only  who  were  alive  at  the  death  of 
Catherine  Younge,  or  who  were  afterwards  bom  in  the  lifetime 
of  Thomas  Duesbury. 

For  if  a  child  of  Thomas  Duesbury  had  died  in  the  lifetime  of 
Catherine  Younge  leaving  issue,  and  such  issue  were  now  living, 
it  is  plain  there  would  now  be  a  failure  of  issue  of  the  children 
of  Thomas  Duesbury,  taking  children  in  the  sense  in  which  it  was 
used  by  the  testatrix,  that  is,  children  living  at  her  death,  or  after- 
wards born,  and  yet  there  would  be  no  failure  of  the  issue  of 
Thomas  Duesbury  himself. 

For  these  reasons  we  are  of  opinion,  that  the  counsel  for  the 
plaintiff  has  failed  to  bring  this  case  within  the  doctrine  acted  on 
in  the  case  of  Doe  d.  Barnard  v.  Reason. 

It  may  not  be  unfit  to  add,  with  reference  to  that  case,  that  there 
is  a  difi&culty  in  it  which  seems,  according  to  the  report,  not  to 
[  ♦536  ]j  have  been  adverted  to  by  the  Court.  *The  ground  of  the  decision 
there  was  that  Elizabeth  Croson  took  for  life,  with  remainder  to 
her  children  in  tail,  with  remainder  in  fee  to  the  lessors  of  the 
plaintiff.  This  remainder,  it  was  contended,  being  a  vested 
remainder  in  fee,  was  not  defeated  by  the  recovery  suffered  bv 
Elizabeth  Croson,  the  tenant  for  life.  But  it  is  to  be  observed, 
that  the  only  children  of  Elizabeth  Croson  who  were  to  take,  were 
such  of  her  children  as  should  be  living  at  her  death.  And  as  the 
remainder  to  the  lessors  of  the  plaintiff  was  not  to  take  effect  until 
all  and  every  the  descendants  of  the  body  of  Elizabeth  Croson 
should  be  dead  without  issue  (an  event  which  clearly  need  not 
necessarily  happen  on  the  death  without  issue  of  all  the  chOdren 
living  at  her  decease),  it  is  difficult  to  understand  how  the  remainder 
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to  the  lessors  of  the  plaintiff  could  be  a  vested  remainder,  unless 
indeed  by  holding  that  Elizabeth  Croson  herself  took  an  estate  tail 
in  remainder  expectant  on  the  decease  without  issue  of  her  children, 
living  at  her  decease,  in  which  case  her  recovery  would  certainly 
have  defeated  the  title  of  the  remainder-men.  Perhaps  the  Court 
considered  all  and  every  the  descendants  of  her  body  to  mean  all 
and  every  the  descendants  entitled  under  the  will,  in  which  case  the 
decision  may  be  supported :  but  this  is  certainly  a  very  strained 
construction.  It  is  not,  however,  necessary  for  the  purpose  of  this 
case  to  question  the  authority  of  Doe  d.  Bmnard  v.  Reason^  inas- 
much as  we  have  already  pointed  out  a  very  important  distmction 
between  that  case  and  the  present. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  counsel  for 
the  lessor  of  the  plaintiff  has  failed  to  establish  either  of  his  pro- 
positions, and  consequently  that  there  must  be  judgment  for  the 

defendant. 

Judgment  for  the  defendant. 


DoBd. 
Todd 

duesbury. 


FOULDES  V.  WILLOUGHBY  (1). 

(8  Meeson  &  Welsby,  540—551  ;  kS.  G.  10  L.  J.  Ex.  364 ;  1  Dowl.  N.  S.  86 ; 

5  Jur.  534.) 

Trover  for  two  horses.  It  appeared  at  the  trial  that  the  defendaut  was 
the  mauager  of  a  ferry  from  B.  to  L.,  and  that  the  plaintiff  embarked  ou 
board  the  defendant's  ferry-boat  at  B.^  having  with  him  the  horses  in 
question,  for  the  carriage  of  which  he  had  paid  the  usual  fare.  When  the 
defendant  came  on  board,  it  having  been  suggested  that  the  plaintiff  had 
behaved  improperly  on  board,  he  the  defendant  told  the  plaintiff  he  would 
not  carry  the  horses  over  the  water,  and  that  he  must  take  them  on  shore. 
The  plaintiff  refused  to  do  this,  and  the  defendant  took  them  from  the 
plaintiff  and  put  them  on  shore,  and  they  were  conveyed  to  an  hotel  kept 
by  the  defendant's  brother.  The  plaintiff  remained  on  board  and  was  con- 
veyed over  the  water.  On  the  following  day  the  plaintiff  sent  for  the 
horses,  but  they  were  not  delivered  up ;  a  message  was  however  afterwards 
sent  to  the  plaintiff,  that  he  might  have  the  horses  on  sending  for  them  and 
paying  for  their  keep,  but  that  if  he  did  not  send  for  them,  they  would  be 
sold  to  pay  the  expenses.  The  latter  was  accordingly  done,  and  this  action 
was  brought.  The  defence  set  up  was,  that  the  plaintiff  having  miscon- 
ducted himself  on  board,  thq  horses  were  put  on  bhore  in  order  to  get  rid 
of  the  plaintiff  by  inducing  him  to  follow  them. 

The  learned  Judge,  in  summing  up,  told  the  jury  that  the  defendant,  by 
taking  the  horses  from  the  plaintiff  and  turning  them  out  of  the  vesseL 
had  been  guilty  of  a  conversion,  unless  they  thought  the  plaintiff's  conduct 
justified  his  removal  from  the  steam-boat,  and  he  had  refused  to  go  without 
his  horses:  Held,  that  this  amounted  to  a  misdirection,  as  a  mere  wrongful 


(1)  Cited  by  the  Court  in  Fowler  v. 
HolliM  (1872j  L.  £.  7  a  B.  616,  629, 


41  L.  J.  Q.  B.  277 ;  affd.  L.  B.  7  H.  L. 
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asportation  of  a  chattel  does  not  amount  to  a  conversion,  unless  the  taking: 
or  detention  of  the  chattel  is  with  intent  to  convert  it  to  the  taker's  own 
use,  or  that  of  some  third  person,  or  unless  the  act  done  has  the  effect 
either  of  destroying  or  changing  the  quality  of  the  chattel. 

Trover  for  divers,  to  wit,  two  horses.     Plea,  not  guilty. 

The  caase  was  tried  before  Maule,  J.,  at  the  last  Spring  Assizes 
for  Liverpool,  when  it  appeared  that  the  defendant  was  the  occupier 
or  manager  of  a  ferry  by  means  of  steam-boats  over  the  River 
Mersey,  from  Birkenhead  to  Liverpool,  and  that  on  the  15th  of 
October,  1840,  the  plaintiff  had  embarked  on  board  the  defendant's 
ferry-boat  at  Birkenhead,  having  with  him  two  horses,  for  the 
carriage  of  which  he  had  paid  the  usual  fare.  It  was  alleged  that 
the  plaintiff  misconducted  himself  and  behaved  improperly  after  he 
came  on  board  the  steam-boat,  and  when  the  defendant  came  on 
board  he  told  the  plaintiff  that  he  would  not  carry  the  horses  over, 
and  that  he  must  take  them  on  shore.  The  plaintiff  refused  to  do 
so,  and  the  defendant  took  the  horses  from  the  plaintiff,  who  was 
holding  one  of  them  by  the  bridle,  and  put  them  on  shore  on  the 
landing  slip.  They  were  driven  to  the  top  of  the  slip,  which  was 
separated  by  gates  from  the  high  road,  and  turned  loose  on  the 
road.  They  were  shortly  afterwards  seen  in  the  stables  of  an  hotel 
at  Birkenhead,  kept  by  the  defendant's  brother.  The  plaintiff 
remained  on  board  the  steam-boat,  and  was  conveyed  over  the 
river  to  Liverpool.  On  the  following  day  the  plaintiff  sent  to  the 
hotel  *for  the  horses,  but  the  parties  in  whose  possession  they 
were  refused  to  deliver  them  up.  A  message,  however,  was  after- 
wards sent  to  him  by  the  hotel-keeper,  to  the  effect  that  he  might 
have  the  horses  on  sending  for  them  and  paying  for  their  keep ; 
and  that  if  he  did  not  send  for  them  and  pay  for  their  keep,  they 
would  be  sold  to  pay  the  expense  of  it.  The  plaintiff  then  brought 
the  present  action.  The  horses  were  subsequently  sold  by  auction. 
The  defence  set  up  at  the  trial  was,  that  the  plaintiff  had  miscon- 
ducted himself  and  behaved  improperly  on  board,  and  that  the 
horses  were  sent  on  shore  in  order  to  get  rid  of  the  plaintiff,  by 
inducing  him  to  follow  them.  The  learned  Judge  told  the  jury,  that 
the  defendant,  by  taking  the  horses  from  the  plaintiff  and  turning 
them  out  of  the  vessel,  had  been  guilty  of  a  conversion,  unless 
they  thought  the  plaintiff's  conduct  had  justified  his  removal  from 
the  steam-boat,  and  he  had  refused  to  go  without  his  horses;  and 
that  if  they  thought  the  conversion  was  proved,  they  might  give  the 
plaintiff  damages  for  the  full  value  of  the  horses.  The  jury  found  a 
verdict  for  the  plaintiff  with  40/.  damages,  the  value  of  the  horses. 
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In  Easter  Term  last,  a  rule  was  obtained  calling  upon  the  plain- 
tiff to  show  cause  why  the  verdict  should  not  be  set  aside  on  the 
ground  of  misdirection,  both  as  to  the  proof  of  a  conversion,  and 
also  as  to  the  amount  of  the  damages  :  against  which  rule 

ll\  H.  Watson  and  Atherton  now  showed  cause  : 

The  evidence  showed  that  which  clearly  amounted  to  a  conver- 
sion, and  it  was  not  affected  by  the  circumstance  that  the  plaintiff 
had  the  means  afterwards,  if  he  had  chosen,  of  obtaining  the 
horses  again.  A  wrongful  removal  of  a  chattel,  even  for  a  few 
yards,  amounts  in  law  to  a  conversion. 

(Lord  Abingbb,  C.  B.  :  According  to  that  argument  every  trespass 
is  a  conversion.) 

If  a  man  takes  and  rides  another  person's  horse  without  his 
consent,  however  short  a  distance,  *it  is  in  law  a  conversion. 

(Alderson,  B.  :  In  that  case  there  is  a  user  of  the  horse. 

Lord  Abinobr,  C.  B.  :  In  this  case  the  horses  were  turned  out  of 
the  boat  by  the  defendant  because  the  owner  refused  to  take  them 
out,  and  not  with  any  view  to  appropriate  them  to  his  own  use, 
but  to  get  rid  of  their  owner. 

Alderson,  B.  :  If  a  man  were  to  remove  my  carriage  a  few  yards, 
and  then  leave  it,  would  he  be  guilty  of  a  conversion  ?) 

In  the  notes  to  Wilbraham  v.  Snow  (i),  it  is  said,  '*  Whenever  tres- 
pass for  taking  goods  will  lie,  that  is,  where  they  are  taken  wrong- 
fully, trover  will  also  lie,  for  one  may  qualify  but  not  increase  a 
tort ;  "  citing  Cro.  Eliz.  824,  Bishoj)  v.  Montague. 

(Lord  Abinger,  C.  B.  :  I  cannot  agree  to  that  position,  at  least 
to  the  extent  for  which  it  is  now  used  (2).) 

In  Bac.  Abr.,  Trover  (A),  it  is  said,  "If  the  goods  of  J.  S.  have 
been  taken  by  J.  N.  in  such  a  tortious  manner  that  an  action  of 
trespass  would  lie,  an  action  of  trover  would  likewise  lie."  So  in 
Bolle*s  Abr.  4,  "Action  sur  case  "  (L)  :  "  If  a  man  take  my  horse 
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(1)  2  Saund.  470. 

(2)  In  the  case  cited,  the  beasts  were 
taken  absolutely  by  the  defendant' h 
bailiff  as  for  a  heriot  due,  the  defendant 
afterwards  agreeing  to  the  taking  and 


convei-ting  them.  The  Court  differed 
in  opinion  whether  trover  was  main- 
tainable, or  whether  the  action  should 
not  have  been  trespass. 
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and  ride  him,  and  then  re-deliver  him  to  me,  still  I  may  have  an 
action  against  him,  for  it  is  a  conversion,  and  the  re-delivery  is  no 
bar  to  the  action,  and  only  goes  in  mitigation  of  damages ;  "  citing 
the  Countess  of  Rutland's  case.  The  mere  exercise  of  dominion 
over  a  thing  is,  in  law,  a  conversion  of  it.  What  is  said  by 
BuLLER,  J.,  in  Syeds  v.  Hay  (i),  is  applicable  to  the  present  case : 
**  If  a  person  take  my  horse  to  ride,  and  leave  him  at  an  inn,  that 
is  a  conversion  ;  for  though  I  may  have  the  horse  on  sending  for 
him,  and  paying  for  the  keeping  of  him,  yet  it  brings  a  charge  on 
me."  In  Mulgraie  v.  Ogden  (2),  which  was  an  action  of  trover  for 
twenty  barrels  of  batter,  with  coants  that  the  ^defendant  tarn  neijli- 
genter  ctistodivit,  that  they  became  of  little  value,  it  was  held  upon 
demurrer,  by  all  the  justices,  "  that  no  action  on  the  case  lieth  in 
this  case,  for  no  law  compeUeth  him  that  finds  a  thing  to  keep  it 
safely;  as  if  a  man  finds  a  garment  and  suffers  it  to  be  moth- 
eaten  ;  or  if  one  finds  a  horse  and  giveth  it  no  sustenance  ;  but  if 
a  man  finds  a  thing  and  useth  it,  he  is  answerable,  for  it  is  a  con- 
version :  so  if  he  of  purpose  misuseth  it,  as  if  one  finds  paper  and 
puts  it  into  the  water,  &c. ;  but  for  negligent  keeping  no  law 
punisheth  him."  And  in  BuUer's  Nisi  Prius,  44,  it  is  said,  "  To 
determine  what  evidence  will  be  sufBcient  to  prove  a  conversion  in 
the  defendant,  it  must  be  known  how  the  goods  came  to  his  hands ; 
for  if  they  came  to  his  hands  by  delivery,  finding,  or  bailment, 
an  actual  demand  and  refusal  ought  to  be  proved ;  but  it  is  not 
necessary  to  prove  an  actual  demand,  if  an  actual  taking  be 
proved,  for  the  taking  being  unlawful,  is  itself  a  conversion." 
[They  also  referred  to  the  cases  collected  in  Boscoe  on  Ev., 
6th  ed.  526.1 

As  to  the  amount  of  damages,  that  was  a  question  for  the  jury, 
and  if  they  were  satisfied  that  the  defendant  was  guilty  of  the  con- 
version, they  were  fully  warranted  in  giving  the  full  value  of  the 
horses,  which  were,  in  fact,  wholly  lost  to  the  plaintiff. 


Crompton,  in  support  of  the  rule : 

The  jury  were  not  warranted  in  awarding  the  full  value  of  the 
horses,  because  the  loss  to  the  plaintiff  was  the  consequence  of  his 
own  act,  in  not  following  them,  and  not  the  consequence  of  the 
defendant's  act.      [He  cited  Moon  v.  Raphael  (3).] 

As  to  the  other  point,  the  case   of   BushcU  v.  Miller  (4)  is  in 


(1)  2  IL  E.  377  (4  T.  R.  264). 

(2)  Cro.  Elk.  219. 


(3)  2  Bing.  N.  C.  310. 

(4)  1  Stra.  128. 
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point.  There  it  was  stated  that  particular  porters  had  a  right 
to  put  small  parcels  of  goods  in  a  hut  on  the  Custom  House 
Quay,  each  porter  having  a  box  or  cupboard  within  the  hut  for 
that  purpose.  [He  referred  to  Cooper  v.  Chitty  (i),  and  Garland  v. 
Carlisle  (2).] 

Lord  Abinoer,  G.  B.  : 

This  is  a  motion  to  set  aside  the  verdict  on  the  ground  of  an 
alleged  misdirection ;  and  I  cannot  help  thinking  that  if  the  learned 
Judge  who  tried  the  cause  had  referred  to  the  long  and  frequent 
distinctions  which  have  been  taken  between  such  a  simple  asporta- 
tion as  will  support  an  action  of  trespass,  and  those  circumstances 
which  are  requisite  to  establish  a  conversion,  he  would  not  have  so 
directed  the  jury.  It  is  a  proposition  familiar  to  all  lawyers,  that  a 
simple  asportation  of  a  chattel,  without  any  intention  of  making  any 
further  use  of  it,  although  it  may  be  a  sufficient  foundation  for  an 
^action  of  trespass,  is  not  sufficient  to  establish  a  conversion.  I 
had  thought  that  the  matter  had  been  fully  discussed,  and  this 
distinction  established,  by  the  numerous  cases  which  have  occurred 
on  this  subject ;  but,  according  to  the  argument  put  forward  by  the 
plaintiff's  counsel  to-day,  a  bare  asportavit  is  a  sufficient  foundation 
to  support  an  action  of  trover.  I  entirely  dissent  from  this  argu- 
ment ;  and  therefore  I  think  that  the  learned  Judge  was  wrong,  in 
telling  the  jury  that  the  simple  fact  of  putting  these  horses  on  shore 
by  the  defendant,  amounted  to  a  conversion  of  them  to  his  own  use. 
In  my  opinion,  he  should  have  added  to  his  direction,  that  it  was 
for  them  to  consider  what  was  the  intention  of  the  defendant  in  so 
doing.  If  the  object,  and  whether  rightly  or  wrongfully  enter- 
tained is  immaterial,  simply  was  to  induce  the  plaintiff  to  go  on 
shore  himself,  and  the  defendant,  in  furtherance  of  that  object,  did 
the  act  in  question,  it  was  not  exercising  over  the  horses  any  right 
inconsistent  with,  or  adverse  to,  the  rights  which  the  plaintiff  had 
in  them.  Suppose,  instead  of  the  horses,  the  defendant  had  put 
the  plaintiff  himself  on  shore,  and  on  being  put  on  shore,  the 
plaintiff  had  refused  to  take  his  horses  with  him,  and  the  defendant 
had  said  he  would  take  them  to  the  other  side  of  the  water,  and 
had  done  so,  would  that  be  a  conversion  ?  That  would  be  a  much 
more  colourable  case  of  a  conversion  than  the  present,  because,  by 
separating  the  man  from  his  property,  it  might,  with  some  appear- 
ance of  fairness,  be  said  the  party  was  carrying  away  the  horses 
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without  any  justifiable  reason  for  so  doing.  Then,  having  conveyed 
them  across  the  water,  and  finding  neither  the  owner  nor  any  one 
else  to  receive  them,  what  is  he  to  do  with  them  ?  Suppose,  under 
those  circumstances,  the  defendant  lands  them,  and  leaves  them  on 
shore,  would  that  amount  to  a  conversion  ?  The  argument  of  the 
plaintiff's  counsel  in  this  case  must  go  the  length  of  saying  that 
it  would.  Then,  suppose  the  reply  to  be,  that  those  circumstances 
would  amount  to  a  conversion,  I  ask,  at  what  ^period  of  time  did 
the  conversion  take  place  ?  Suppose  the  plaintiff  had  immediately 
followed  his  horses  when  they  were  put  on  shore,  and  resumed 
possession  of  them,  would  there  be  a  conversion  of  them  in  that 
case?  I  apprehend,  clearly  not.  It  has  been  argued,  that  the 
mere  touching  and  taking  them  by  the  bridle  would  constitute  a 
conversion,  but  surely  that  cannot  be :  if  the  plaintiff  had  imme- 
diately gone  on  shore  and  taken  possession  of  them,  there  could  be 
no  conversion.  Then  the  question,  whether  this  were  a  conversion 
or  not,  cannot  depend  on  the  subsequent  conduct  of  the  plaintiff  in 
following  the  horses  on  shore.  Would  any  man  say,  that  if  the 
facts  of  this  case  were,  that  the  plaintiff  and  defendant  had  had  a 
controversy  as  to  whether  the  horses  should  remain  in  the  boat, 
and  the  defendant  had  said,  ''  If  you  will  not  put  them  on  shore.  I 
will  do  it  for  you,"  and  in  pursuance  of  that  threat,  he  had  taken 
hold  of  one  of  the  horses  to  go  ashore  with  it,  an  action  of  trover 
could  be  sustained  against  him  ?  There  might,  perhaps,  in  such  a 
case,  be  ground  for  maintaining  an  action  of  trespass,  because  the 
defendant  may  have  had  no  right  to  meddle  with  the  horses  at  all : 
but  it  is  clear  that  he  did  not  do  so  for  the  purpose  of  taking  them 
away  from  the  plaintiff,  or  of  exercising  any  right  over  them,  either 
for  himself  or  for  any  other  person.  The  case  which  has  been  cited 
from  Strange's  Beports,  of  Bushell  v.  Miller,  seems  fully  in  point. 
There  the  plaintiff  and  defendant,  who  were  porters,  had  each  a 
stand  on  the  Custom  House  Quay.  The  plaintiff  placed  goods 
belonging  to  a  third  party  in  such  a  manner  that  the  defendant 
could  not  get  to  his  chest  without  removing  them,  which  he 
accordingly  did,  and  forgot  to  replace  them,  and  the  goods  were 
subsequently  lost.  Now  suppose  trespass  to  have  been  brought  for 
that  asportation,  the  defendant,  in  order  to  justify  the  trespass, 
would  plead,  that  he  removed  the  parcels,  as  he  lawfully  might,  for 
the  purpose  of  coming  at  his  own  goods ;  and  the  Court  there  said, 
that  *  whatever  ground  there  might  be  for  an  action  of  trespass,  in 
not  putting  the  package  back  in  its  original  place,  there  was  uont 
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for  trover,  inasmuch  as  the  object  of  the  party  in  removing  it  was 
one  wholly  collateral  to  any  use  of  the  property,  and  not  at  all  to 
disturb  the  plaintiff's  rights  in  or  dominion  over  it.   Again,  suppose 
a  man  puts  goods  on  board  of  a  boat,  which  the  master  thinks  are 
too  heavy  for  it,  and  refuses  to  carry  them,  on  the  ground  that  it 
might  be  dangerous  to  his  vessel  to  do  so,  and  the  owner  of  the 
goods  says,  "  If  you  put  my  goods  on  shore,  I  will  go  with  them," 
and  he  does  so ;  would  that  amount  to  a  conversion  in  the  master 
of  the  vessel,  even  assuming  his  judgment  as  to  the  weight  of  the 
goods  to  be  quite  erroneous,  and  that  there  really  would  be  no 
danger  whatever  in  taking  them  ?     In  order  to  constitute  a  con- 
version, it  is  necessary  either  that  the  party  taking  the  goods 
should  intend  some  use  to  be  made  of  them,  by  himself  or  by  those 
for  whom  he  acts,  or  that,  owing  to  his  act,  the  goods  are  destroyed 
or  consumed,  to  the  prejudice  of  the  lawful  owner.     As  an  instance 
of  the  latter  branch  of  this  definition,  suppose,  in  the  present  case, 
the  defendant  had  thrown  the  horses  into  the  water,  whereby  they 
w  ere  drowned,  that  would  have  amounted  to  an  actual  conversion ; 
or  as  in  the  case  cited  in  the  course  of  the  argument,  of  a  person 
throwing  a  piece  of  paper  into  the  water ;  for,  in  these  cases,  the 
chattel  is  changed  in  quality,  or  destroyed  altogether.     But  it  has 
never  yet  been  held,  that  the  single  act  of  removal  of  a  chattel, 
independent  of  any  claim  over  it,  either  in  favour  of  the  party  him- 
self or  any  one  else,  amounts  to  a  conversion  of  the  chattel.     In  the 
present  case,  therefore,  the  simple  removal  of  these  horses  by  the 
defendant,  for  a  purpose  wholly  unconnected  with  any  the  least 
denial  of  the  right  of  the  plaintiff  to  the  possession  and  enjoyment 
of  them,  is  no  conversion  of  the  horses,  and  consequently  the  rule 
for  a  new  trial  ought  to  be  made  absolute. 

With  respect  to  the  amount  of  damages,  it  was  altogether  a 
question  for  the  jury.  I  am  not  at  all  prepared  to  say,  that  if 
the  jury  were  satisfied  that  there  had  been  a  conversion  in  this 
case,  they  would  be  doing  wrong  in  giving  damages  to  the  full 
value  of  the  horses.  I  do  not  at  all  rest  my  judgment  on  that 
point,  but  put  it  aside  entirely.  If  the  Judge  had  told  the  jury 
that  there  was  evidence  in  the  case  from  whence  they  might 
infer  that  a  conversion  of  these  horses  had  taken  place  at  some 
time,  it  would  have  been  different ;  but  his  telling  them  that  the 
simple  act  of  putting  them  on  shore  amounted  to  a  conversion, 
I  think  was  a  misdirection,  on  which  the  defendant  is  entitled 
to  a  new  trial. 
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Ald£Bson,  £. : 

I  am  of  the  same  opinion.  As  to  the  last  point,  it  would  be  a 
strange  thing  to  disturb  the  verdict  on  the  ground  that  the  jarj 
had  given  as  damages  the  full  value  of  these  horses ;  for  it  appears 
that  they  were  ultimately  sold,  and  the  plaintiff  never  regained 
possession  of  them.  If,  therefore,  the  original  act  of  taking  the 
horses  really  amounted  to  a  conversion  of  them,  it  would  be  a 
strong  proposition  for  us  to  say,  that  the  plaintiff  was  not  entitled 
to  recover  their  full  value,  as  damages  for  the  wrongful  act  done. 
But  the  mere  circumstance  which  the  learned  Judge  in  this  case 
put  to  the  jury,  as  constituting  the  conversion,  does  not  necessaril? 
amount  to  one.  Any  asportation  of  a  chattel  for  the  use  of  the 
defendant,  or  a  third  person,  amounts  to  a  conversion ;  for  thi^ 
simple  reason,  that  it  is  an  act  inconsistent  with  the  general  right 
of  dominion  which  the  owner  of  the  chattel  has  in  it,  who  is  entitled 
to  the  use  of  it  at  all  times  and  in  all  places.  When,  therefore*  a 
man  takes  that  chattel,  either  for  the  use  of  himself  or  of  another, 
it  is  a  conversion.  So,  if  a  man  has  possession  of  my  chattel,  and 
refuses  to  deliver  it  up,  this  is  an  assertion  of  a  right  inconsistent 
with  my  general  dominion  over  it,  and  the  use  which  at  all  times. 
*and  in  all  places,  I  am  entitled  to  make  of  it ;  and  consequently 
amounts  to  an  act  of  conversion.  So  the  destruction  of  the  chattel 
is  an  act  of  conversion,  for  its  effect  is  to  deprive  me  of  it  altogether. 
But  the  question  here  is,  where  a  man  does  an  act,  the  effect  of 
which  is  not  for  a  moment  to  interfere  with  my  dominion  over  the 
chattel,  but,  on  the  contrary,  recognising  throughout  my  title  to  it 
can  such  an  act  as  that  be  said  to  amount  to  a  conversion?  I 
think  it  cannot.  Why  did  this  defendant  turn  the  horses  out  of 
his  boat?  Because  he  recognised  them  as  the  property  of  tb« 
plaintiff.  He  may  have  been  a  wrong-doer  in  putting  them  ashore ; 
but  how  is  that  inconsistent  with  the  general  right  which  the  plain- 
tiff has  to  the  use  of  the  horses  ?  It  clearly  is  not ;  it  is  a  wron<^ 
act  done,  but  only  like  any  common  act  of  trespass,  to  goods  wiu 
which  the  party  has  no  right  to  meddle.  Scratching  the  panel  of 
a  carriage  would  be  a  trespass ;  but  it  would  be  a  monstrous  thinr 
to  say  that  it  would  be  a  ground  for  an  action  of  trover ;  and  jet  v.- 
that  extent  must  the  plaintiff's  counsel  go,  if  their  argument  in  tlll^ 
case  be  sound.  But  such  is  not  the  law ;  and  the  true  principlf  > 
that  stated  by  Chambre  and  Holroyd,  JJ.,  when  at  the  Bar.  i 
their  argument  in  the  case  of  Shipuick  v.  Blamhard  (i),  that  '•!: 

(1)  3B.  E.  17d(6T.  R.  299). 
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order  to  maintain  trover,  the  goods  must  be  taken  or  detained,  with 
intent  to  convert  them  to  the  taker's  own  use,  or  to  the  use  of  those 
for  whom  he  is  acting."  This  definition,  indeed,  requires  an  addi- 
tion to  be  made  to  it,  namely,  that  the  destruction  of  the  goods  will 
also  amount  to  a  conversion.  For  these  reasons,  I  think,  in  the 
case  before  us,  the  question  ought  to  have  been  left  to  the  jury,  to 
say,  whether  the  act  done  by  the  defendant,  of  seizing  these  horses 
and  putting  them  on  shore,  was  done  with  the  intention  of  con- 
verting them  to  his  own  use,  i.e.  with  the  intention  of  impugning, 
even  for  a  moment,  the  plaintiff's  general  right  of  dominion  over 
them.     If  so,  it  would  be  a  conversion ;  otherwise  not. 

GURNEY,  B.  : 

If  it  had  been  left  to  the  jury,  on  the  whole  of  the  evidence  in 
this  case,  to  say  whether  a  conversion  had  taken  place  or  not,  I 
think  there  was  abundant  evidence  from  which  they  might  have 
drawn  an  affirmative  conclusion.  But  the  Judge  only  left  that 
question  to  them  on  one  part  of  the  evidence,  namely,  that  of  the 
defendant's  taking  these  horses  out  of  the  boat,  and  putting  them 
ashore ;  and  I  cannot  agree  to  the  position,  that  that  act,  standing 
alone,  amounts  to  a  conversion. 
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BoLFE,  B. : 

I  quite  concur  with  the  rest  of  the  Court.  During  the  argument 
I  had  some  little  doubt,  owing  to  the  difficulty  which  I  felt  in 
defining  what  is  a  sufficient  exercise  of  an  act  of  ownership  over 
chattels  to  amount  to  a  conversion,  so  as  to  support  an  action  of 
trover,  as  distinguished  from  such  an  interference  with  it  as  will 
only  afford  ground  for  an  action  of  trespass.  But  that  such  a 
distinction  does  exist  in  law  between  these  actions,  in  this  respect, 
appears  from  the  long  list  of  cases  to  be  found  in  the  books  on  the 
subject ;  so  that,  whatever  difficulties  may  be  experienced  in 
applying  that  distinction,  its  existence  must  be  recognised.  In  all 
the  cases  on  this  subject,  there  has  been  proof  of  a  trespass  having 
been  committed;  but  there  was  a  further  question,  namely,  whether 
there  was  not  a  conversion  also.  In  every  case  of  trover,  there 
must  be  a  taking  with  the  intent  of  exercising  over  the  chattel  an 
ownership  inconsistent  with  the  real  owner's  right  of  possession. 
Now  suppose,  instead  of  actually  removing  the  horses  from  the 
boat,  the  defendant  had  waved  his  hand,  or  cracked  a  whip,  and  so 
made  the  animals  jump  out  of  the  boat,  would  that  amount  to  a 
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DoB(L  In   Hilary  Term,  Jervis  obtained  a  rule  nisi   to  set  aside  the 

«.  nonsuit,  and  for  a  new  trial ;  citing  Roe  d.  Reade  v.  Reade  (i>,  and 

In  re  Horsfcdl  (2).     In  the  same  Term  (Jan.  27), 

[  554  1  Evans  showed  cause  : 

This  devise  was  sufficient  to  pass  the  legal  estate  in  the  premises 
in  question  to  the  devisee.  The  devise  is  of  "all  the  testator's  real 
and  personal  estate,"  after  payment  of  debts  and  legacies.  Estates 
of  which  he  is  seised  as  mortgagee  clearly  fall  within  those 
general  words.  [He  referred  to  Gallierfi  v.  Mom  (3),  The  Ihike  oj 
Leeds  v.  Munday  (4),  Lord  Brayhroke  v.  Inskip  (5),  Mather  v. 
Thomas  (6),  Renvoize  v.  Cooper  (7),  Ex  parte  Barber^  In  re  Tyas  [», 
[  566  ]  and  Silbersehildt  v.  Schiott  (9).]  The  result  of  all  these  authorities 
is,  that,  in  a  general  devise  of  real  and  personal  estate,  or  under 
any  other  words  indicating  an  intention  in  the  testator  to  dispose 
of  all  his  property,  estates  in  mortgage  to  him  are  prima  fane 
included ;  and  that  the  proof  of  intention  to  exclude  them  mast 
be  clear  and  unequivocal.  It  will  be  said,  that  such  an  intention 
is  to  be  inferred  here,  from  the  words  "  after  payment  of  all  my 
just  debts  and  funeral  expenses."  But  those  words  are  not  suffi- 
cient to  narrow  the  generality  of  the  previous  devise.  It  is  not 
like  the  case  of  a  mere  naked  trustee :  the  mortgagee  has  a 
beneficial  interest,  which,  under  this  will,  vests  in  the  devisee: 
and  the  charge  of  debts  and  funeral  expenses  will  be  applied  to 
those  lands  of  which  the  testator  was  seised  in  his  own  right. 

Jerris  and  Welsby,  contra  : 

This  is  entirely  a  question  as  to  the  intention  of  the  testator, 
which  intention  is  to  be  gathered  from  the  whole  of  the  wiU.    [He 

[  557  ]  referred  to  Roe  d.  Reade  v.  Reade  (lO).]  In  Qalliers  v.  J/"<«, 
Baylby,  J.,  referring  to  Sylvester  v.  Jannan  (ii),  says  (12),  "  Thai 
case  proceeded  on  this  principle ;  there  the  words  of  the  devise 
per  se  would  have  been  sufficient  to  have  carried  the  legal  estate  in 
the  mortgaged  premises ;  yet  these  being  qualified  by  other  words, 

[  *558  ]  subjecting  the  property  ''^devised  to  payment  of  debts,  which  was 
a  purpose  to  which   the  legal   estate  of  the  mortgagee  was  not 

(1)  8  T.  R.  118.  (7)  6  Madd.  371. 

(2)  M*Clel.  &  Y.  292.  (8)  6  Sim.  451. 

(3)  9  B.  &  C.  267.  (9)  3  V.  &  B.  451. 

(4)  3  Ves.  348.  (10)  8  T.  R.  122. 

(5)  7  R.  R.  106  (8  Vee.  417).  (11)  10  Price,  76. 

(6)  10  Bing.  44.  (12)  9  B.  &  C.  278. 
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that  it  should  pass."    And  in  delivering  the  judgment  of  the  Court,  ,,. 

the  learned  Judge  thus  lays  down  the  rule  of  law :  "  In  the  first  ^.tohtfoot. 
place,  there  must  be  words  sufficient  in  order  to  pass  the  mortgaged 
property ;  in  the  next  place,  the  property  must  not  be  limited  to 
uses  inapplicable  to  mortgaged  property."  In  Ex  parte  Morgan  (i), 
a  charge  of  an  annuity  on  the  estates  given  by  a  general  devise  of 
real  estate,  was  held  sufficient  to  exclude  mortgaged  estates.  The 
cases  cited  on  the  other  side  are  distinguishable.  In  all  of  them, 
there  was  either  a  general  unqualified  devise,  or  specific  words 
indicating  the  intention  of  the  testator  to  pass  his  mortgage 
securities.  The  general  result  of  the  authorities  on  this  subject 
is  thus  stated  in  argument,  in  the  case  of  Bainhridge  v.  Lord 
Ashburton  (2) :  ''  In  the  majority  of  those  cases  in  which  it  was 
held  that  the  legal  interest  in  the  trust  estate  did  not  pass  to  the 
devisee,  there  was  either  a  direction  to  pay  debts,  or  legacies  were 
charged  on  the  estate,  or  there  were  other  words  from  which  it  was 
to  be  inferred  that  all  the  estates  coming  to  the  devisee  were  to  be 
enjoyed  by  him  beneficially." 

Lord  Abinoer,  G.  B.  : 

Upon  consideration,  I  think  this  rule  must  be  made  absolute, 
although  at  first  I  had  some  doubt  upon  the  question.  But  this 
is  not  the  case  of  a  general  devise  of  all  the  testator's  real  estates, 
without  any  words  of  restriction,  but  a  devise  of  all  his  real  estates 
after  payment  of  his  debts  and  legacies,  i,e,  after  payment  of  them 
by  the  devisee  out  of  the  estates  devised.  The  cases  which  have 
been  referred  to  show  that  such  a  devise  is  not  sufficient  to  pass 
estates  of  which  the  testator  is  seised  only  as  a  trustee,  since  he 
cannot  have  intended  to  subject  them  to  the  payment  of  his  debts 
and  legacies ;  and  a  mortgagee  *is  only,  as  to  the  land,  a  trustee  [  *559  ] 
for  the  mortgagor.  The  passage  cited  from  the  argument  in  Bain- 
bridge  v.  Lord  Ashburton  appears  to  be  a  very  accurate  summary 
of  the  authorities  relating  to  this  subject.  I  am  of  opinion,  therefore, 
that  this  case  falls  within  the  rule  as  laid  down  by  Lord  Kenyon 
in  Roe  d.  Reade  v.  Reade,  and  that  the  rule  must  be  made  absolute 
for  a  new  trial. 

Parkb,  B.  : 

I  am  of  the  same  opinion.     This  is  altogether  a  question  as  to 

(1)  10  Ves,  101.  (2j  47  E.  R.  429  (2  Y.  &  0.  347). 
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Doe  d.       the  intention  of  the  testator  ;  and  by  a  devise  of  all  his  real  and 
i-,  personal  estates,  '*  after  payment  of  all  his  just  debts  and  legacies, ' 

LiGHTFooT.  YxQ  could  not  have  intended  that  estates  should  pass  of  which  he 
was  seised  merely  as  mortgagee,  but  only  estates  which  he  had 
power  to  subject  to  the  payment  of  his  debts  and  legacies,  that  is  to 
say,  those  which  were  equitably  as  well  as  legally  his  own.  The 
property  in  question,  therefore,  did  not  pass  by  this  will :  the  heir- 
at-law  was  consequently  entitled  to  recover,  and  the  nonsuit  cannot 
be  supported. 

Alderson,  B.,  and  Bolfe,  B.,  concurred. 

Rule  ahgolutf. 

The  cause  was  tried  again  at  the  last  Cheshire  Spring  Assizes, 
before  Williams,  J.,  when  the  mortgage  deed  (dated  8th  September, 
1819)  was  put  in  and  read.     The  premises  in  question  were  therehy 
released  and  assured  to  the  said  Thomas  Boylance,  his  heirs  and 
assigns,  for  ever,  to  hold,  &c.,  to   the  intent  and  subject  to  a 
proviso,  that  if  the  said  W.  Baxter  should  well  and  truly  pay  or 
cause  to  be  paid  to  the  said  Thomas  Boylance  the  said  sum  of  200/. 
thereby  secured,  with  interest  for  the  same  at  51.  per  cent,  per 
annum,  on  the  25th  day  of  March  then  next  ensuing,  without  anj 
deduction  or  abatement  whatever,  then  the  said  Thomas  Bovlance. 
[  *.560  ]       his  heirs  and  assigns,  ^should  and  would  reconvey  and  reassure 
the  said  hereditaments  and  premises  unto  the  said  W.  Baxter,  his 
heirs  and  assigns,  &c.,  and  from  thenceforth  the  use  and  estate 
thereinbefore  limited  to  the  said  T.  Boylance,  his  heirs  and  assigns, 
should   cease,   determine,  and    be   utterly  void.     The  deed  then 
contained  a  covenant  by  Baxter  for  payment  of  the  principal  money 
and  interest  on  the  said  25th  day  of  March,  the  usual  covenants 
for  title,  and  also  a  covenant  that  it  might  and  should  be  lawful  for 
the  said   Thomas  Boylance,  his  heirs  and  assigns,  from  time  to 
time  and  at  all  times  after  default  should  happen  to  be  made  in  the 
payment  of  the   said  principal   sum   of  200/.,   and  the  interei^t 
thereon,  or  any  part  thereof,  contrary  to  the  form  and  true  intent 
of  the  aforesaid  proviso  and  covenant,  peaceably  and  quietlv  to 
enter  into,  have,  hold,  occupy,  possess,  and  enjoy,  without  distarl)- 
ance,  &c.,  all  and  singular  the  said  premises :  and  further,  that  if 
default  should  happen  to  be  made  in  payment  of  the  said  principal 
sum  of  200/.,  and  the  interest  thereon,  or  any  part  thereof,  at  the 
day  and  time  and  in  the  manner  thereinbefore  mentioned,  the  said 
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W.  Baxter  and  his  heirs  should  and  would,  at  the  request  of  the        Dok  d. 
said  Thomas  Boylance,  his  heirs  or  assigns,  acknowledge,  levy,  and  «;. 

suffer,  do,  make,  and  execute,  all  such  further  and  other  assurances,    Liohtfoot. 
&c.  &c.,  (pursuing  the  ordinary  form  of  a  covenant  for  further 
assurance).     The  deed  was  executed  by  Baxter  only. 

No  interest,  it  appeared,  had  ever  been  paid  on  the  mortgage 
debt;  but  evidence  was  offered  on  the  part  of  the  lessor  of  the 
plaintiff,  to  show  an  agreement  between  the  executor  of  Thomas 
Boylance,  the  mortgagee,  and  Baxter,  the  mortgagor,  immediately 
after  the  death  of  Boylance,  that  Baxter  should  keep  the  two 
children  mentioned  in  the  will  for  the  interest  on  the  mortgage. 
This  evidence  was  objected  to  on  the  part  of  the  defendant,  but  was 
admitted  by  the  learned  Judge.  The  jury,  however,  found  that 
there  had  been  no  such  agreement.  It  was  also  contended  *for  [  •bQi  ] 
the  defendant,  that  this  ejectment  was  not  brought  in  time ;  that 
the  action  ought  to  have  been  commenced  within  twenty  years 
from  the  date  of  the  mortgage  deed.  For  the  plaintiff,  it  was 
insisted,  that,  upon  the  true  construction  of  the  stat.  8  &  4  Will.  IV. 
c.  27,  s.  3,  and  with  reference  to  the  terms  of  the  deed,  the  eject- 
ment was  well  brought  within  twenty  years  from  the  25th  March, 
1820.  The  learned  Judge  reserved  this  point,  and  under  his 
direction  a  verdict  was  entered  for  the  plaintiff,  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 

In  Easter  Term ,  Evans  obtained  a  rule  accordingly ;  against 
which 

Jervis  ( WeUhy  with  him)  now  showed  cause :  June  3. 

In  order  to  ascertain  the  effect  of  this  deed,  the  whole  of  its 
provisions  must  be  looked  at.  And  although  the  construction,  that 
the  mortgagee  is  to  have  the  immediate  possession,  may  be  consis- 
tent with  the  words  whereby  the  estate  is  actually  conveyed,  to  him, 
that  interpretation  is  not  reconcilable  with  the  subsequent  covenant, 
that  it  shall  be  lawful  to  him,  on  default  in  payment  of  the 
principal  or  interest  according  to  the  proviso  and  covenant  for 
payment  thereof,  that  is,  on  the  25th  March,  1840,  to  enter  into, 
possess,  and  enjoy  the  premises.  That  implies,  that,  until  such 
default,  the  mortgagor  should  retain  the  possession :  and  the 
covenant  for  further  assurance  points  to  the  same  construction. 
That  being  so,  the  ejectment  was  brought  in  time,  within  the  words 
of  the  stat.  3  &  4  Will.  IV.  c.  27,  s.  3,  which  enacts,  that  **  where 
the  person  claiming  any  land  or  rent  shall  claim  in  respect  of  an 
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UoKd.       estate  or  interest  in  possession  gi'anted,  appointed,  or  otherwise 

i;.  assured  by  any  instrument  (other  than  a  will)   to  him,  or  some 

LioHTFooT.    pej-gon  through  whom  he  claims,  by  a  person  being  in  respect  of 

the  same  estate  or  interest  in  the  possession  or  receipt  of  the  profits 

of  the  land,  or  in  receipt  of  the  rent,  &c.,  then  his  right  shall  be 

[  *562  ]       deemed  to  have  first  accrued  at  the  time  at  which  *the  person 

claiming  as  aforesaid,  or  the  person  through  whom  he  claims, 

became  entitled  to  such  possession  or  receipt  by  virtue  of   such 

instrument."     Here,  the  mortgagee  did  not  become  entitled  to  the 

possession  and  receipt  of  the  profits  of  the  land,  by  virtue  of  the 

deed,  until  the  default  made  on  the  day  of  payment.     The  Court 

will  imply  a  redemise  to  the  mortgagor  during  the  interval.     [He 

cited  Doe  d.  Fisher  v.  Oile8(i)  and  Wilkinson  v.  Hall  {2),] 

[  663  ]  Evans  {Martin  with  him),  contra  : 

The  operative  words  of  this  deed  clearly  had  the  effect  of  at  once 
vesting  the  legal  estate  in  fee  in  the  mortgagee,  subject  to  a 
re-conveyance  of  it  by  him  to  the  mortgagor  on  payment  of  the 
mortgage-money :  and  there  is  nothing  in  the  subsequent  part  of 
the  deed  to  devest  that  estate.  It  is  said  that  the  covenant  for 
quiet  enjoyment  affords  an  inference  in  favour  of  such  a  construc- 
tion :  but  that  might  well  be  introduced,  consistently  with  the 
other  parts  of  the  deed,  as  being  to  take  effect,  as  against  the 
mortgagor  and  those  claiming  under  him,  only  from  the  time  that 
default  might  be  made  in  payment,  leaving  the  mortgagee  in  the 
meantime  to  rest  upon  his  own  title  against  any  acts  of  interruption 
on  the  part  of  strangers.  Wilkinson  v.  Hall  differs  from  the  present 
[  *56i  ]  case  in  this  very  material  circumstance,  that  there  there  was  *an 
express  covenant  by  the  mortgagee  that  the  mortgagor  should 
remain  in  possession  until  default  in  payment  of  principal  or 
interest.  How  can  a  re-demise  be  implied  in  this  case,  when  the 
deed  is  executed  by  the  mortgagor  only  ?  [He  referred  to  Powell  on 
Mortgages,  vol.  i.  p.  171,  (5th  edit.),  and  was  then  stopped  by  the 
Court.] 

Parke,  B.  : 

I  am  of  opinion  that  this  rule  must  be  made  absolute.  There  is 
a  passage  in  Sheppard's  Touchstone,  p.  272  (8th  edit.),  which  was 
not  referred  to  in   WilkinMon  v.  Hall,  but  which  appears  to  be  a 

(1)  30  R.  E.  686  (5  Bing.  421 ;  2  (2)  43  R.  R.  728  (3  Bing.  N.C.5(»; 

Moo.  &  P.  741).  4  Scott,  301). 
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strong  authority  in  favour  of  the  defendant  in  this  case.     It  is       DoEd. 
there  said — ''If  A.  bargain  and  sell  his  land  to  B.,  on  condition  to  ,^. 

re-enter  if  he  pay  him  lOOi.,  and  B.  doth  covenant  with  A.  that  he    ^^i«**tfoot. 
will  not  take  the  profits  until  default  of  payment,  or  that  A.  shall 
take  the  profits  until  default  of  payment ;  in  this  case,  however,  it 
may  be  a  good  covenant,  yet  it  is  no  good  lease."     That  passage 
would  be  a  very  strong  authority  in  favour  of  the  defendant,  even  if 
the  words  of  this  deed  were  much  stronger  than  they  are.     But 
without  reference  to  any  authorities  at  all,  it  appears  to  me  that 
there  is  nothing  in  this  deed  which  implies  that  the  mortgagor  is 
to  have  the  enjoyment  of  the  land  in  the  interval  between  the 
execution  of  the  deed  and  default  in  payment  of  the  mortgage- 
money.     The   covenant    for  quiet    enjoyment    may    be   satisfac- 
torily explained  in  the  manner  suggested  by  Mr.  Evans^  namely,  as 
a  covenant  for  quiet  enjoyment  against  interruption,  not  to  come 
into  operation  until  the  25th  March,  1820;   in   the  meantime, 
although  the  mortgagee  is  equally  to  have  full  power  to  enter  and 
enjoy  the  land,  yet  he  must  content  himself  with  his  own  title 
against  interruption  by  strangers ;  there  is  no  covenant  by  the 
mortgagor  to  protect  him  during  that  period ;  whereas,  if  he  be 
disturbed  after  that  day,  he  may  have  recourse  to  his  remedy  on 
the  covenant.     But  I  see  no  reason  for  saying  that  the  mortgagee 
is  not  to  be  entitled  to  enter  ^immediately  upon  the  execution  of       [  *565  ] 
the  deed ;  and  the  foundation,  therefore,  of  the  argument  for  the 
plaintiff  fails,   there    being  neither  an   express   nor  an   implied 
covenant  that  the  mortgagor  shall  remain  in  possession.     The  legal 
estate  passes  by  the  deed  of  release,  although  the  releasee  cannot 
sue  the  releasor  on  the  covenants,  unless  in  case  of  non-payment 
on,  or  interruption  after,  the  25th  of  March,  1820.     There  is,  there- 
fore, no  ground  for  saying  that  a  re-demise  was  to  be  made  until 
that  day ;  and  indeed  it  would  be  very  difficult  to  support  such  a 
supposition,  seeing  that  the  deed  is  executed  by   the  mortgagor 
only.     It  follows  that  the  right  of  entry  did  not  accrue  to  the  party 
under  whom  the  lessor  of  the  plaintiff  claims,  within  twenty  years 
next  before  the  commencement  of  this  suit ;  he  is  therefore  not 
entitled  to  recover,  and  the  rule  for  entering  a  nonsuit  must  be 
made  absolute. 

Alderron,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


52—2 
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18".  WARING    V.    KING    and    Others. 

Jufie  4.  .  

(8  Meeson  &  Welsby,  571—575 ;  S.  C.  11  L.  J.  Ex.  49.) 

Plea*!  ^^  defendants  took  certain  pi-emises  of  the  plaintiff  for  nine  months,  at 

r  gy^  1  a  rent  certain,  with  the  option,  at  the  end  of  that  time,  of  taking  a  leai-ie  for 

seven,  fourteen,  or  twenty-one  years.  Before  the  expiration  of  the  nine 
months,  the  defendants  let  the  premises  for  six  months  to  a  company,  which 
actually  occupied  them  for  that  period :  Held,  that  at  the  end  of  a  year 
from  the  expiration  of  the  nine  months,  the  defendants  were  liable  to  the 
plaintiff,  in  an  action  for  use  and  occupation,  for  a  year's  rent. 

Assumpsit  for  use  and  occupation.     Plea,  mm  asmmpserunt.     At 
the  trial  before  Gurney,  B.,  at  the  London  sittings  after  Hilary 
Term,  it  appeared  that  the  plaintiff  had  let  to  the  defendants  a 
forge  and  other  premises  situate  in  the  Yauxhall  Boad,  Liverpool, 
for  a  period  of  nine  months,  ending  on  the  19th  November,  1839, 
at  a  certain  rent,  with  the  option  to  the  defendants,  at  the  end  of 
that  period,  of  taking  the  premises  on  lease  for  a  term  of  seven, 
fourteen,  or  twenty-one  years.     Before  the  expiration  of  the  nine 
months,  the  defendants  (as  the  plaintiff  alleged)  let  the  premises 
for  six  months  to  a  Company  called  the  Talacre  Coal  and  Iron 
Company ;  the  defendants  contended  that  this  letting  was  not  by 
them,  but  by  the  plaintiff.    At  the  end  of  the  nine  months,  the 
defendants   did  not  make   any  application   for  a   lease,  but  the 
Company  continued  in  possession  of  the  premises  to  the  end  of 
the  six  months,  when  they  ceased  actually  to  occupy  them,  but 
their  machinery  and  retorts  remained  on  the  premises  for  some 
months  longer.     There  was  no  evidence  of  any  actual  delivery 
up  of  possession  of  the  premises  to  the  plaintiff.      The  learned 
Judge,  in  summing  up,  left  it  to  the  jury  to  say  whether  the  Talacre 
Coal  and  Iron  Company  came  in  as  the  tenants  of  the  plaintiff 
or  of  the  defendants;  and  stated  his  opinion  to  be,  that,  in  the 
latter  case,  as  there  was  a  holding  over  by  the  under-tenants  of 
the  defendants,  they  were  liable,  as  tenants  from  year  to  year,  for 
the  amount  of  a  year's  rent.     The  jury  accordingly  found  for  the 
plaintiff,  damages  500/.,  the  amount  of  a  year's  rent. 

In  Easter  Term,  M.  D.  Hill  obtained  a  rule  to  show  cause  why 
there  should  not  be  a  new  trial,  on  the  ground  of  misdirection. 

Jervis  and  Croinpton  now  showed  cause : 

[  •572  ]  The  direction  *of  the  learned  Judge  was  right.     It  must  now  be 

assumed  that  the  defendants,  during  their  term,  let  the  premises 
to  the  Talacre  Coal  Company,  for  a  period  of  six  months,  extending 
beyond  the  expiration  of  that  term.     In  the  first  place,  there  was 
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an  actual  occupation  of  the  premises  by  the  defendants  throughout  Wabini; 
the  year,  by  reason  of  the  property  of  their  under-tenants  remain-  king. 
ing  on  the  premises.  But  if  this  be  not  so,  at  all  events  the 
defendants  continued  liable  in  law,  as  having  held  over  by  their 
under-tenants.  It  is  the  duty  of  a  tenant  to  deliver  up  complete 
possession  of  the  demised  premises  at  the  expiration  of  his  term ; 
if  he  fail  to  do  so,  he  is  liable  as  holding  over,  and  he  cannot  be 
rid  of  that  liability  at  least  in  a  shorter  period  than  a  year.  The 
case  of  Christy  v.  Tancred  (i)  is  a  direct  authority  for  the  plaintiff. 
There  A.  let  premises  to  four  persons  for  a  year  certain,  with  a 
proviso  that  if,  a  month  at  least  before  the  termination  of  the  year, 
a  request  were  made  to  him  for  that  purpose,  A.  would  grant 
them  a  lease  for  seven,  fourteen,  or  twenty-one  years.  No  agree- 
ment for  a  lease  was  made,  and  the  premises  having  been  held  over 
by  two  of  the  lessees  for  a  quarter  beyond  the  year,  (the  others 
having  ceased  to  occupy  during  the  year)  the  four  original  lessees 
were  held  liable  for  the  rent  of  that  quarter.  Parke,  B.,  says — 
''  It  is  the  simple  case  of  the  lessees  holding  over  by  their  under- 
tenants, and  consequently  they  continue  liable." 

Hill  and  Cowling,  in  support  of  the  rule  : 

The  question  was  never  considered  at  the  trial,  how  long  the 
defendants  held  over  by  the  Talacre  Coal  Company :  the  learned 
Judge  laying  it  down,  that  if  the  defendants  held  over,  a  new 
tenancy  from  year  to  year  thereby  commenced.  But  the  holding 
over  does  not  jper  se  create  a  tenancy.  The  party  is  liable  for  so 
doing  in  the  double  value,  by  way  of  damages,  ''^but  the  relation  of  [  678  j 
landlord  and  tenant  does  not  accrue.  Suppose  the  tenant  to 
remain  in  possession,  whether  by  himself  or  his  under-tenants,  for 
a  few  days  or  weeks,  can  that  render  him  liable  for  a  year  ?  If  he 
be,  he  is  lialbe  to  all  the  provisions  contained  in  the  previous 
agreement  between  the  parties.  Now  suppose  the  premises  had 
doubled  in  value,  could  the  defendants  have  said  they  had  a  right 
to  continue  to  occupy  them  at  the  old  rent  ?  But  even  if  the  law 
be  so,  it  can  only  apply  where  the  first  demise  was  for  a  year  ; 
otherwise  it  would  follow,  that,  where  the  first  lease  is  for  a  few 
weeks,  the  tenant  holding  over  becomes  liable  for  a  year's  rent. 
No  case  goes  to  such  an  extent.  In  Jeniur  v.  Clegg  (2),  it  was  held 
that  a  tenant  holding  over,  after  notice  to  quit,  is  not  liable  to  a 
distress,  without  some  evidence  of  a  renewal  of  the  tenancy.    *    *    * 

(1)  56  K.  E.  659,  7  M.  &  W.  127.         (2)  42  R.  R.  778  (1  Moo.  &  R.  213). 
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Waring       Lord  Abinger,  C.  B.  : 

r. 

Kino.  It  is  now  to  be  assumed  that  the  defendants  let  the  premises  to 

[  '^''^  ]  the  Talacre  Coal  Company,  they  being  themselves  tenants  under  a 
written  contract  for  nine  months  certain,  with  the  option  of  taking 
a  lease  for  seven,  fourteen,  or  twenty-one  years.  Then  at  the  end 
of  the  nine  months,  they  exercise  their  option  of  holding  the 
premises  on,  by  letting  them  to  the  Talacre  Coal  Company.  By 
what  authority  or  in  what  capacity  did  they  thus  deal  with  the 
premises,  except  under  the  interest  which  their  contract  gave  them, 
of  compelling  the  plaintiff  to  grant  them  a  lease  for  a  longer 
period  ?  They  exercise  the  right  they  had,  as  if  the  lease  had 
been  obtained,  to  grant  a  term  to  the  Talacre  Coal  Company.  In 
what  capacity,  then,  is  the  plaintiff  to  look  to  the  defendants? 
Not  as  trespassers,  but  as  tenants,  having  exercised  their  option 
under  the  original  contract,  by  communicating  an  interest  to  other 
parties.  They  stand,  then,  in  the  relation  of  landlord  and  tenants, 
and  for  aught  I  see,  when  the  first  year  had  expired,  the  plaintiff 
might  have  declared  against  the  defendants  in  debt  for  the  rent. 
Then  what  has  occurred  in  the  meantime  to  affect  that  right  ?  I 
see  nothing.  Now  the  action  of  use  and  occupation  may  be  main- 
tained as  well  where  the  rent  is  uncertain  as  where  it  is  certain, 
although  in  the  former  case  there  can  be  no  distress ;  I  consider, 
therefore,  that  until  something  be  done  on  the  one  side  or  on  the 
other  to  put  an  end  to  the  interest  these  parties  held  under  the 
contract,  they  remained  in  the  relation  of  landlord  and  tenant. 
After  the  expiration  of  a  year  without  notice  to  quit  on  either  side, 
and  without  any  abandonment  of  the  contract,  the  plaintiff  might 
have  declared  for  a  year's  rent,  and  therefore  also  he  may  recover 
it  in  an  action  for  use  and  occupation. 

GuRNEY,  B.,  concurred. 

BoLFE,  B. : 

[  *57i>  ]  I  am  of    the   same   opinion.      The  argument   *urged  for  the 

defendants  is  this :  inasmuch  as  the  original  agreement  was  for 
nine  months  only,  how  can  you,  because  the  tenant  holds  over, 
infer  that  he  becomes  tenant  from  year  to  year  ?  It  is  not  neces- 
sary to  infer  anything  so  preposterous.  Here  is  not  only  an 
agreement  for  nine  months,  but  the  parties  come  in  with  an  option, 
to  be  exercised  at  the  end  of  that  time,  of  taking  the  premises  for 
seven,  fourteen,  or  twenty-one  years.     Then,  after  the  nine  months, 
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what  do  they  do  ?  I  think  they  continue  in  the  occupation  for  a 
year  ;  not  indeed  by  themselves,  but  by  the  Talacre  Coal  Company. 
They  are  in  actual  occupation  for  six  months;  and  I  think  the 
plaintiff  is  entitled  to  say  that  they  shall  pay  rent  for  the  year, 
because  they  have  not  restored  the  possession  to  him.  Under  these 
circumstances,  I  think  the  ruling  of  the  learned  Judge  was  perfectly 
right,  and  that  the  rule  ought  to  be  discharged. 

Lord  Abinger,  C.  B.,  added  : 

I  quite  agree  to  the  law,  that  if  a  party  takes  premises  for  a 
certain  time,  and  holds  over,  he  does  not  thereby  necessarily 
become  tenant  from  year  to  year,  unless  something  occurs  to  show 
the  existence  of  a  new  contract. 

Rule  discharged. 


Warino 
Kino. 


HOWARD  V.   CROWTHER. 

(8  Meeson  &  Welsby,  601—604 ;  S.  C.  10  L.  J.  Ex.  335 ;  5  Jur.  91.) 

The  right  of  action  for  the  seduction  of  a  servant  does  not  pass  to  the 
master's  assignees  on  his  bankruptcy. 

Case  for  the  seduction  of  Lucy,  the  sister  and  servant  of  the 
plaintiff,  whereby,  in  consequence  of  her  pregnancy  and  child-birth, 
the  plaintiff  lost  and  was  deprived  of  the  services  of  his  said  sister 
and  servant,  and  also  by  means  thereof  was  forced  and  obliged  to 
and  necessarily  did  pay,  lay  out,  and  expend,  and  also  incurred  and 
became  liable  to  pay,  divers  large  sums  of  money  in  and  about  the 
nursing  and  taking  care  of  his  said  sister  and  servant,  and  in  and 
about  her  delivery,  &c. 

The  defendant  pleaded  a  plea,  setting  forth  that  the  plaintiff 
became  bankrupt,  and  that  a  fiat  in  bankruptcy  issued  against  him 
before  the  commencement  of  the  action,  by  reason  whereof  the  said 
cause  of  action  in  the  declaration  mentioned  became  and  was,  before 
the  commencement  of  this  suit,  and  still  is,  vested  in  one  W.  K.,  as 
the  assignee  of  the  plaintiff,  and  the  said  W.  K.  became  and  was, 
before  the  commencement  of  this  suit,  and  still  is  entitled  as  such 
assignee  to  the  said  cause  of  action  in  the  declaration  mentioned, 
and  every  part  thereof.     Verification. 

General  demurrer,  and  joinder.  The  matter  of  law  marked  for 
argument  in  the  margin  of  the  demurrer  book  was,  that  the  cause 
of  action  set  out  in  the  declaration  does  not  pass  to  the  assignee  of 
the  plaintiff. 
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Howard  Htigh  Hilly  in  support  of  the  demurrer : 

Growth EB.        There  is  no  authority  for  such  a  proposition  as  that  a  right  of 
[  ^^2  ]       action  for  seduction  passes  to  the  assignees  of  a  bankrupt.   It  is  not 
comprehended  within  either  the  language  or  the  intent  of  the  Bank- 
rupt Act,  6  Geo.  IV.  c.  16  (i).    *    *    In  Raymondv.FMt  (2),  Lord 
Abinger,  C.  B.,  says,  "  Personal  representatives  may  sue,  not  only 
for  all  debts  due  to  the  deceased  by  specialty  or  otherwise,  bat  for 
all  covenants,  and  indeed  all  contracts  with  the  testator,  broken  in 
his  lifetime :  '*  and  he  adds — **  The  reason  appears  to  be,  that  these 
are    choses  in  action,  and  are  parcel  of  the  personal  estate,  in 
respect  of  which  the  executor  or  administrator  represents  the  person 
of  the  testator,  and  is  in  law  the  testator's  assignee."     But  a  right 
of  action  for  an  injury  of  this  nature  is  no  part  of  the  personal 
estate.     All  the  authorities  show,  that  the  right  of  action  in  respect 
of  a  tort  committed  to  the  property  of  a   trader,  passes  to  his 
[  *603  ]       ^assignees  on  his  bankruptcy,  but  not  the  right  of  action   for  a 
personal  tort. 

(Lord  Abikoer,  C.  B.  :  Has  it  ever  been  contended  that  the 
assignees  of  a  bankrupt  can  recover  for  his  wife's  adultery,  or  for 
an  assault  ?    How  can  they  represent  his  aggravated  feelings  ?) 

It  was  expressly  laid  down  in  Benson  v.  Flower  (3),  that  a  right  of 
action  for  slander  does  not  pass  to  the  assignees. 

The  Court  then  called  on 

Cleasby,  in  support  of  the  plea : 

The  later  cases  have  extended  the  law  as  to  the  passing  of  rights 
of  action  to  the  assignees  of  a  bankrupt.  This  action  is  maintain- 
able only  for  the  loss  of  service,  which  is  an  injury  affecting  the 
estate,  and  not  for  the  injured  feelings  of  the  plaintiff. 

(Lord  Abinoer,  C.  B.  :  But  they  are  always  considered  in  the 
damages.) 

In  this  case  it  must  be  presumed  that  the  Judge  would  not  so  direct 
the  jury. 

(Lord  Abinoer,  G.  B.  :  Then  the  assignees  would  recover  only 

(1)  See  now  Bank.  Act,  1983,  s.  44.       696), 

—A.  C.  (3)  Sir  W.  Jones,  215. 

(2)  41   E.  E.  797   (2  Cr.  M.   &  E. 
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nominal  damages.     But  loss  of  service  is  only  a  personal  incon-      Howard 


r. 


venience ;  it  does  not  prejudice  the  estate.)  Cbowtukr 

Suppose  the  bankrupt's  servant  and  also  his  horses  to  be  injured 
at  the  same  time  by  the  same  act,  would  the  bankrupt  have  the 
right  of  action  for  the  loss  of  service,  and  the  assignees  for  the 
damage  to  the  horses  ? 

(Alderson,  B.  :  You  are  to  show  that  the  right  of  action  for  every 
part  of  the  injury  passes  to  the  assignees.) 

It  was  held  in  Smith  v.  Coffin  (i),  that  the  right  to  bring  a  real  action 
passes  to  the  assignees.  *  *  And  in  Wright  v.  Fairjielcl(2)^  it 
was  held  that  the  assignees  might  maintain  an  action  for  unliqui- 
dated damages,  which  had  accrued  before  the  bankruptcy  by  the 
*non-performance  of  a  contract  with  the  bankrupt.  In  Hancock  [  *^^  1 
v.  Cafyn(s),  the  principle  was  carried  even  further.  There  the 
injury  resulting  to  an  under-tenant  from  the  breach  of  an  implied 
indemnity  by  his  immediate  lessor  to  indemnify  him  against  the 
non-performance  of  the  covenants  with  the  superior  landlord,  was 
held  to  give  a  right  of  action  to  his  assignees  :  and  Tindal,  Ch.  J., 
says, — "  We  should  not  give  due  eflfect  to  the  statute  6  Geo.  IV. 
c.  16,  if  we  were  to  hold  that  a  right  did  not  pass,  arising  out  of  an 
injury  which  has  lessened  the  amount  of  the  fund  belonging  to 
the  creditors."  Here  the  fund  would  clearly  be  increased  by  the 
damages  recovered  in  the  action. 

(Lord  Abinger,  G.  B.  :  And  on  the  other  hand  the  estate  might 
be  put  to  great  expense.) 

Lord  Abinoer,  G.  B.  : 

Nothing  is  more  clear  than  that  a  right  of  action  for  an  injury  to 
the  property  of  the  bankrupt  will  pass  to  his  assignees ;  but  it  is 
otherwise  as  to  an  injury  to  his  personal  comfort.  Assignees  of  a 
bankrupt  are  not  to  make  a  profit  of  a  man's  wounded  feelings; 
causes  of  action,  therefore,  which  are,  as  in  this  case,  purely 
personal,  do  not  pass  to  the  assignees,  but  the  right  to  sue  remains 
with  the  bankrupt. 

Alderson,  B.  : 

I  am  of  the  same  opinion.    The  service,  for  the  loss  of  which  this 

(1)  3  R.  R.  435  (2  H.  Bl.  451),  (3)  8  Bing.   358  ;    1  Moore  &  Scott, 

(2)  2  B.  &  Aid  121.  521. 
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action  is  brought,  is  of  more  value  to  one  than  another,  and  the  lo6> 
of  it  is  therefore  only  a  personal  injury.  Assignees  can  maintain 
no  action  for  libel,  although  the  injury  occasioned  thereby  to  the 
man's  reputation  may  have  been  the  sole  cause  of  his  bankrnptey. 

GuRNEY,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  fttr  the  plaintiff. 


1841. 
June  7. 

Exch,  of 
Pleat. 

[605] 


JONES  V.  The  MAYOR,   &o.  of  CARMARTHEN. 

(8  Meeson  &  Welsby,  GO^V— 616 ;  S.  C.  10  L.  J.  Ex.  401.) 

The  town -clerk  of  a  borough  cannot  maintain  an  action  of  debt  again<4 
the  corporation  for  fees  in  respect  of  the  performance  of  the  duties  imposed 
upon  him  by  the  Beform  Act  or  the  Municipal  Corporations  Act ;  although 
he  received  no  stated  salary  as  town-clerk,  and  although  the  then  corpora- 
tion, in  several  years  before  the  passing  of  the  Municipal  Corporations  Act. 
made  payments  to  him  for  the  performance  of  the  duties  imposed  on  him 
by  the  Beform  Act  (1). 

This  was  an  action  of  debt,  brought  to  recover  the  sum  of 
71/.  2«.  Irf.,  as  well  for  the  price  and  value  of  work  done,  and 
materials  for  the  same  provided  by  the  plaintiff,  as  the  attorney, 
solicitor,  agent,  and  clerk  of  the  defendants,  and  for  the  defendants 
at  their  request,  as  for  money  paid  by  the  plaintiff  for  the  use  of  the 
defendants  in  respect  thereof. 

The  defendants  pleaded,  except  as  to  33/.,  parcel  &c.,  that  they 
were  never  indebted,  on  which  issue  was  joined  ;  and  as  to  the  said 
83/.,  parcel  &c.,  the  defendants  paid  38/.  into  Court  in  discharge  of 
the  said  83/.,  parcel,  &c.;  the  plaintiff  took  the  same  out  of  Court, 
in  discharge  of  the  said  88/.,  parcel,  &c.  The  cause  came  on  to 
be  tried  before  Color Jdge,  J.,  at  the  Spring  Assizes  in  1839,  for  the 
county  of  Carmarthen,  when  a  verdict  was  found  for  the  plaintiff  for 
88/.  2«.  Irf.,  subject  to  the  opinion  of  the  Court  on  the  following  case : 

The  borough  of  Carmarthen  was,  by  a  charter  of  King  James  the 
First,  constituted  a  county  of  itself,  by  the  name  of  the  county  of 


(1)  See  2  &  3  Will.  IV.  ss.  37—57 
(repealed  by  6  &  7  Vict.  c.  18).  and 

5  &  6  Will.  IV.  c.  76,  ss.  15—23 
(repealed  by  45  &  46  Vict.  c.  50).  For 
the  corresponding  duties  of  town- 
clerks    under    the    existing  law,  see 

6  &  7  Vict.  c.  18  (88.  35,  48),  41  &  42 
Vict.  c.  26,  88.  17,  31,  and  45  tSk  46 
Vict.  c.  50  (the  M.  C.  Act,  1882), 
88.  44,  45,  49,  and  Sch.  III.  As  to 
the  appointment  and  remuneration  of 


town-clerks,  see  M.  C.  Act,  l.sS2. 
ss.  17,  20,  and  Sch.  V.  Their  expen.«e« 
in  connection  with  Parliamentary 
registration,  which  include  reasonable 
fees  (31  &  32  Vict.  c.  102,  s.  31).  must 
be  paid  by  the  overseers  out  of  tht- 
poor  rate  (6  &  7  Vict.  c.  18,  s.  65).  and 
in  case  of  default  can  be  recoY<*red  b\ 
distress  and  sale  of  the  offender's  go«Nl^ 
(31  &  22  Vict.  c.  58,  s.  23).— A.  C. 
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the  borough  of  Carmarthen.  By  a  charter  of  King  George  the  Jomes 
Third,  the  body  corporate  of  the  said  borough  took  and  bore  the  mayor  op 
name  of  "  The  Mayor,  Burgesses,  and  Commonalty  of  the  Borough  ^then.**^ 
of  Carmarthen,'*  and  continued  incorporated  under  that  name  until 
after  the  passing  of  an  Act,  intituled  '*  An  Act  to  provide  for  the 
Regulation  of  Municipal  Corporations  in  England  and  Wales  ;'*  and 
after  the  first  election  of  councillors  for  the  said  borough  under  that 
Act,  the  said  body  corporate  took  and  bore  the  name  of  **  The  Mayor, 
Aldermen,  and  Burgesses  of  the  Borough  of  Carmarthen."  By  the 
last-mentioned  charter,  the  said  body  corporate  were  authorized  to 
choose  a  fit  man  to  be  town-clerk  of  the  *borough,  and  for  just  [•606] 
cause  to  remove  him  at  their  free  will  and  pleasure,  and  another  to 
elect  and  assign  in  and  to  the  said  office ;  and  to  hold  a  court  of 
record  within  the  said  borough,  for  the  trial  of  all  causes  of  action 
arising  within  the  same,  and  to  hold  a  Court  at  the  Quarter  Sessions 
therein ;  and  by  the  same  charter,  the  town-clerk  of  the  said 
borough  was  constituted  clerk  of  the  peace,  clerk  of  assize,  and 
prothonotary,  within  the  said  borough  and  the  liberties  thereof. 
The  plaintiff,  on  the  6th  of  October,  1823,  being  then  and  con- 
tinually thenceforth  hitherto  an  attorney  and  solicitor,  was,  by  order 
of  the  said  body  corporate,  duly  appointed  the  attorney  and  solicitor 
of  the  said  body  corporate ;  and  on  the  2nd  of  March,  1825,  was,  by 
a  further  order  of  the  said  body  corporate,  duly  appointed  town- 
clerk,  and  which  last-mentioned  order  was  then  entered  in  the  books 
of  the  said  corporation,  and  was  and  is  in  the  words  following 
(setting  it  forth).  And  the  plaintiff  was  then  duly  sworn  into  the 
office  of  town-clerk  aforesaid,  and  the  records  and  documents 
relating  to  the  offices  of  town-clerk,  clerk  of  assize,  and  prothono- 
tary aforesaid,  were  then  delivered  to  the  plaintiff  as  such  town- 
clerk.  The  plaintiff  continued  to  hold  the  several  offices  aforesaid, 
until  he  was  removed  therefrom  by  an  order  of  the  council  of  the 
said  borough,  on  the  1st  of  January,  1836.  On  the  4th  of  January, 
1836,  the  plaintiff  received  from  the  said  body  corporate  the 
following  notice.  [This  was  a  notice  to  deliver  up  all  books,  docu- 
ments, &c.,  belonging  to  the  office  to  his  successor,  and  to  pay  all 
monies  received  by  him  for  the  corporation  to  the  treasurer  of  the 
borough.]  In  pursuance  of  this  notice,  the  plaintiff  delivered  to 
George  Thomas,  gentleman,  his  successor  in  the  said  office  of  town- 
clerk,  the  documents  in  the  said  notice  specified,  which  comprised 
books  of  declaration,  enrolments  of  burgesses,  freemen's  roll,  ward 
lists,  and  the  forms  required  by  the  Municipal  Corporations  Act, 
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which  had  been  prepared  and  arranged  by  him,  ready  'for  the 
election  of  councillors  for  the  said  borough,  on  the  26th  of 
December,  1835,  of  aldermen  of  the  said  borough  on  the  81st  of 
December,  1835,  and  of  new  mayor  and  sheriff  on  the  1st  of 
January,  1836,  and  were  used  by  the  said  body  corporate  at  thf 
said  several  elections  respectively,  and  for  the  preparation  and 
arrangement  of  which  part  of  his  charges  sought  to  be  recovered  iii 
this  action  is  made. 

By  an  order  of  three  of  the  Lords  Commissioners  of  his  lau- 
Majesty's  Treasury,  made  pursuant  to  the  Act  intituled  "  An  Act  to 
provide  for  the  Regulation  of  Municipal  Corporations  in  England 
and  Wales,"  an  annuity  of  971.  Gs.  8d.  was  awarded  to  the  plaintitf 
for  his  life,  as  a  compensation  for  the  loss  of  his  offices  as  clerk  of 
the  peace  and  prothonotary  aforesaid. 

The  plaintiff  never  received  from  the  said  body  corporate,  or  was 
allowed  by  them,  any  stated  salary  whatever  for  the  dischar<re  of 
his  said  duties  and  appointments,  or  any  or  either  of  them,  though 
he  received  fees  and  other  emoluments  incident  to  the  said  office  of 
town-clerk,  clerk  of  assize,  and  prothonotary.  He  also  made  out 
and  delivered  to  the  said  body  corporate  detailed  bills  for  work 
done,  and  attendance  given,  in  respect  of  the  public  meetings  of 
the  corporation  and  burgesses,  and  also  for  certain  other  services 
rendered  by  him  to  the  said  corporation  in  his  said  office,  of  which 
the  following  are  the  items  : 

In  the  year  1828,  having  received  a  letter  from  the  Under 
Secretary  of   State,    requesting  a  return  of  all  prosecutions  for 
forgery  within  the  town  and  borough,  the  plaintiff  charged  the 
corporation  for  his  trouble  in  making  the  necessary  inquiries,  and 
in  also  making  the  return,  and  was  paid   for  the  same  by   the 
corporation.     The  plaintiff  also  sent  in  a  bill  to  the  body  corporate. 
making  charges  for  money  due  to  him,  as  to  several  other  matters 
of  public  returns,  required  by  Government  in  respect  of  the  corpora- 
tion and  county  of  the  borough,  pursuant  to  Parliamentary  *orders 
and   letters  from  the  Secretary  of   State,  during  the  years  from 
January,  1828,  to  August,  1835,  and  was  paid  by  the  corporation 
for  the  same.     In  the  bills  so  sent  in  and  paid  were  also  included 
charges  for  business  done  as  attorney  and  solicitor,  in  respect  of 
leases  and  sales  of  the  corporation  property.     The  same  charge  and 
payment  were  made  in  respect  of  a  return  of  the  acting  magistrate 
within  the  said  town  and  borough,  in  consequence  of  another  letter 
from  the  Secretary  of  State. 
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The  sum  of  l&l.  8«.  4cf.,  parcel  of  the  said  sum  of  712.  28.  Id.,  is 
claimed  by  the  plaintiff  as  the  amount  of  fees,  charges,  and  dis- 
bursements of  the  plaintiff  as  town-clerk  aforesaid,  for  and  in 
respect  of  work  and  attendances  made  and  given  by  himself  and 
bis  clerks,  in  and  about  preparing  the  lists  of  the  burgesses  and 
voters  of  the  said  borough,  and  copying,  publishing,  printing,  and 
affixing  the  same,  and  in  and  about  attending  the  revising  barrister's 
court  with  the  said  respective  lists,  proving  the  same,  and  giving 
information  in  respect  thereof,  in  the  year  1835,  in  pursuance  of 
an  Act  intituled  ''An  Act  to  amend  the  Bepresentation  of  the  People 
of  England  and  Wales; "  part  of  which  said  sum  of  161.  Ss.  id.,  viz. 
the  sum  of  5/.  10«.,  consists  of  money  actually  disbursed  by  the 
plaintiff  in  respect  of  the  said  last-mentioned  premises.     The  sum 
of  31{.  Is.  8d.f  other  parcel  of  the  said  sum  of  712.  28.  Id.,  is  claimed 
by  the  plaintiff  as  the  amount  of  the  fees,  charges,  and  disburse- 
ments of  the  plaintiff  as  town-clerk  aforesaid,  for  and  in  respect  of 
work  and  attendances  made  and  given  by  himself  and  his  clerks,  in 
and  about  receiving  the  overseers*  lists,  and  copying,  printing,  and 
publishing  and  affixing  the  same,  and  in  and  about  arranging  notices 
of  claims  and  objections,  and  preparing  the  lists  of  claims  and  objec- 
tions, and  copying,  printing,  publishing,  and  affixing  the  same,  and  in 
and  about  attending  the  revising  barrister's  court  with  the  said  respec- 
tive lists,  and  proving  the  same,  and  giving  information  in  respect 
thereof,  *and  in  and  about  making  alphabetical  copies  of  the  revised 
lists  of  the  burgesses  of  the  said  borough,  and  making  a  burgess 
roll,  and  making,  copying,  and  printing  the  ward  lists,  in  the  year 
1885,  in  pursuance  of  the  said  Act  intituled  ''An  Act  to  provide 
for  the  Begulation  of  the  Municipal  Corporations  in  England  and 
Wales ;  "  part  of  which  said  sum  of  37/.  7«.  6d.,  viz.  the  sum  of 
16Z.  Il8.,  consisted  of  money  actually  disbursed  and  paid  by  the 
plaintiff  in  respect  of  the  last-mentioned  premises.     The  sum  of 
20/.  3«.  Id.,  other  part  of  the  said  sum  of  71/.  2«.  Id.,  is  claimed  by 
the  plaintiff  as  the  amount  of  fees,  charges,  and  disbursements  of 
the  plaintiff,   as  town-clerk  as  aforesaid,  for  and   in   respect   of 
attendances  made  and   given  by  himself  and   his  clerks,  in  and 
about  procuring  new  corporation  books,  making  and  copying  neces- 
sary oaths  and  declarations  of  corporators  and  others,  preparing 
for  and  attending  at  the  first  election  of  councillors  for  the  said 
borough,  and  the  first  election  of  a  mayor,  aldermen,  and  sheriff  of 
the  said   borough,  under  the  last-mentioned  Act,  and  in  making 
minutes  and  entries  of  such  respective  elections,  and  in  doing  other 
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matters  incident  thereto ;  part  of  which  sum  of  201.  ^.  Irf.,  viz. 
6{.  28.  9d.,  consisted  of  money  actually  disbursed  by  the  plaintiff  in 
respect  of  the  last-mentioned  premises,  and  the  sum  of  4Z.  Ss., 
residue  of  the  sum  of  712.  28.  Id.,  is  claimed  by  the  plaintiff  for  his 
work  and  disbursements  done  and  made  by  him  in  and  about 
collecting  and  arranging  the  several  records,  deeds,  books,  and 
other  documents  in  the  plaintiff's  possession  by  virtue  of  his 
respective  offices  aforesaid,  in  and  about  drawing  schedules  and 
inventories  of  the  same,  and  in  and  about  delivering  the  said 
records,  deeds,  books,  and  other  documents  to  the  new  town-derk 
of  the  borough,  pursuant  to  the  order  of  the  said  council  of  the  said 
borough  in  that  behalf ;  part  of  which  last-mentioned  sum,  viz. 
11.  68.,  consisted  of  money  actually  disbursed  by  the  plaintiff  in 
respect  of  the  last-mentioned  premises. 

All  and  singular  the  several  fees,  charges,  and  disbursement 
claimed  by  the  plaintiff  as  aforesaid  are  admitted  to  be  fair  and 
reasonable  in  point  of  amount,  and  the  work  and  disbursements 
aforesaid  are  admitted  to  have  been  properly  done  and  made  by  the 
plaintiff. 

In  the  years  1882, 1833,  and  1834,  the  plaintiff  did  and  performed 
similar  work,  and  made  similar  disbursements,  to  those  for  which 
he  now  seeks  to  recover,  under  the  provisions  of  the  said  Act  for 
amending  the  representation  of  the  people,  for  which  he  sent  in 
bills  in  his  own  name  only,  as  town-clerk,  and  was  paid  for  the 
work  and  disbursements  so  done  and  made  in  each  of  these  years 
by  the  said  body  corporate.     In  the  month  of  May,  1832,  Mr.  J.  B. 
Jeffries  entered  into  partnership  with  the  plaintiff  as  solicitor  and 
attorney;    and   in   the  year   1834,  two  bills  of  costs,  one  for  a 
prosecution  for  a  riot  by  the  mayor  of  Carmarthen,  and  another 
for  a  prosecution   for  misdemeanour,  connected  with  the   same 
transaction  as  the  riot,  were  paid  by  Messrs.  Jones  and  Jeffries, 
and  these  bills  were  headed  **  Jones  and  Jeffries,*'  were  sent  to  the 
corporation,  and  have  been  paid  by  the  corporation  to  them  jointly. 
A  third  bill,  also  extending  from  1882  to  1885,  for  managing  the 
sales  of  part  of  the  corporation  estates,  and  preparing  abstracts, 
advertisements,  &c.,  was  sent  in  to  the  corporation  by  Messrs.  Jones 
and   Jeffries,  headed   in  a  like  manner  with  the  two  bills  last 
mentioned,  and  was  also  paid  to  them  jointly  by  the  corporation, 
but  none  of  the  items  for  which  the  plaintiff  now  seeks  to  recover 
were  included  in  any  of  those  bills. 

The  defendants  at  the  trial  contended,  that  if  any  part  of  iht» 
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claim  of  the  plaintiff  could  be  supported  as  for  work  done  as  the 
attorney  and  solicitor  of  the  corporation,  the  action  should  have 
been  brought  by  the  plaintiff  and  Mr.  Jeffries  jointly.  The  plaintiff 
admitted  at  the  trial  that  the  money  paid  into  Court  covered  all  the 
money  actually  disbursed  by  the  plaintiff,  which  was  claimed  in 
this  action.  "^The  defendants  further  contended  and  objected  at 
the  trial,  that  assuming  the  plaintiff  had  any  just  claim  in  respect 
of  any  subject-matters,  such  claims  were,  ih  point  of  law,  against 
the  borough  fund,  and  should  have  been  enforced  by  mandamus^ 
and  not  by  an  action  against  the  defendants. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  to  recover  all  or  any  part  of  the  said  sum  of  382.  2s.  Id. ; 
and  if  the  Court  shall  be  of  opinion  that  he  is,  then  a  verdict  is  to 
be  entered  for  the  plaintiff  for  such  sum  as  he  shall  be  entitled  to 
recover  :  but  if  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover  any  part  of  the  said  sum  of  381.  2h.  Id.,  then  a 
verdict  is  to  be  entered  for  the  defendants.  And  the  Court  is  to 
be  at  liberty  to  draw  any  conclusion  which  a  jury  might  draw  from 
the  facts. 
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Kvam,  for  the  plaintiff : 

The  plaintiff  is  entitled  to  recover  the  whole  of  this  demand.  It 
appears  upon  the  case,  that  he  has  never  received  any  salary  as 
town-clerk,  nor  have  his  services  ever  been  remunerated  in  any 
other  manner  than  by  charges  made  by  him  upon  the  corporation, 
who,  as  it  is  found  in  the  case,  have  paid  him  for  similar  business 
done  in  former  years,  as  also  for  his  attendance  at  public  meetings, 
and  for  other  services  performed  by  him,  not  connected  with  his 
official  duties  as  prothonotary  or  clerk  of  assize.  Some  of  the  items 
in  dispute  are  for  matters  done  by  him  pursuant  to  the  directions 
of  the  Beform  Act,  in  preparing  lists  of  voters,  attending  the  revis- 
ing barristers*  courts,  &c.  It  is  true  that  that  Act  does  not  contain 
any  precise  direction  for  the  payment  of  the  oflBcers  who  perform 
these  services  ;  but  it  would  be  most  unreasonable  to  suppose  that 
the  Legislature  meant  to  impose  duties  so  onerous  without  any  com- 
pensation. The  claim  for  the  preparation  of  the  burgess  lists  and 
roll,  and  other  services,  under  the  Municipal  Corporations  Act, 
♦stands  upon  a  somewhat  different  footing.  By  that  Act,  5  &  6 
Will.  IV.  c.  76,  s.  92,  the  borough  fund  is  chargeable  with  the  salary 
of  the  town-clerk,  and  with  the  payment  of  the  expenses  incurred 
in  preparing  and  printing  the  burgess   lists,  &c.,  and  in  other 
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matters  attending  the  municipal  elections,  and  all  other  expen^eti 
not  therein  otherwise  provided  for,  which  shall  be  necessarily 
incurred  in  carrying  into  effect  the  provisions  of  the  Act.  This 
provision  may  well  authorize  the  payment  to  the  town-clerk,  where 
he  receives  no  regular  salary,  of  his  reasonable  charges  for  the 
trouble  of  performing  those  services.  But  further,  a  contract  on 
the  part  of  the  corporation  to  pay  these  charges  may  reasonably  lie 
implied  from  their  previous  payments  to  the  plaintiff  in  respect  of 
similar  services.  It  appears  that  in  the  years  1838  and  1834,  his 
charges  for  the  performance  of  the  same  duties  were  made  to,  and 
paid  without  dispute  by,  the  then  cor])oration.  That  affords  ample 
ground  whence  the  Court,  acting  in  the  place  of  the  jury,  may  infer 
a  contract  on  the  part  of  the  corporate  body  to  pay  him  for  the 
same  services  in  the  following  year. 

K.  V.  Williams,  for  the  defendants: 

All  the  actual  disbursements  made  by  the  plaintiff  are  covered 
by  the  money  paid  into  Court,  and  he  is  not  entitled  to  recover  any- 
thing beyond.  It  is  true  that  the  plaintiff  had  no  stated  salary  as 
town-clerk ;  but  it  appears  that  he  held  other  offices  under  the 
corporation,  and  received  fees  payable  in  respect  of  them :  and 
the  Legislature,  when  imposing  these  duties  upon  town-clerks,  no 
doubt  assumed  that  they  were  sufficiently  compensated  by  their 
other  emoluments.  Where  a  duty  is  imposed  by  statute  upon  a 
public  officer,  he  cannot,  without  an  Act  of  Parliament,  or  an 
express  contract,  make  a  third  party  pay  for  the  performance 
of  it.  *  *  It  is  said  similar  charges  have  been  previously  made 
by  the  plaintiff,  and  paid  by  the  then  existing  corporation.  No 
argument  can  be  drawn  from  that :  they  are  not  therefore  legal. 
The  very  object  of  the  93rd  section  of  the  Municipal  Corporations 
Act  was,  that  the  corporate  expenses  should  all  be  minutely 
examined,  and  none  paid  but  such  as  are  strictly  legal.  It  is  not 
because  *the  former  corporation  have  chosen  to  treat  that  aa  a 
legal  and  valid  consideration  which  is  none  at  all,  that  they  can 
make  such  a  contract  binding  upon  their  successors. 

The  case  of  the  duties  performed  under  the  Municipal  Cor|K>ra- 
tions  Act  stands  on  a  footing  somewhat  different  from  the  rest  of 
the  plaintiff's  claim,  because  the  92nd  section  of  that  Act  does 
undoubtedly  refer  to  payments  in  respect  of  such  matters.  But  the 
expenses  therein  mentioned  mean  only  disbursements.  There  are 
no  words  to  show  that  there  shall  be  any  compensation  to  the 
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town-clerk  for  his  trouble  or  loss  of  time.  If  a  town-clerk  is  to  be 
allowed  any  thing  beyond  his  actual  expenses,  why  should  not 
overseers  also? 

But  even  assuming  that  the  town-clerk  has  a  claim  for  remunera* 
tion,  it  does  not  follow  that  the  corporation  are  his  debtors.  His 
proper  remedy  is  by  mandamus  to  them  to  pay  him  out  of  the 
borough  fund ;  or  at  all  events,  he  ought  to  sue  by  a  special  form 
of  declaration,  averring  that  they  have  money  in  hand  wherewith 
to  pay  him,  as  was  done  in  Garden  v.  The  General  Cemetery 
Company  (i).  A  clerk  of  the  peace  would  clearly  be  put  to  a 
mandamus  for  his  fees ;  he  could  not  sue  the  county  in  an  action 
of  debt. 
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EvanSf  in  reply. 


Lord  Abinobr,  C.  B.  :  [  ^^^  3 

I  understand  the  plaintiff's  claim  to  be  confined  to  business  done 
in  pursuance  of  the  directions  of  the  Beform  Act,  and  of  the  Muni- 
cipal Corporations  Act.  In  the  former  case,  the  business  is  directed 
to  be  done  by  the  town-clerk,  and  he,  and  he  alone,  is  bound  to  do 
it ;  but  there  is  no  provision  that  it  shall  be  paid  for  at  all ;  still 
less  does  the  Act  create  any  contract  between  the  town-clerk  and 
the  corporation,  that  it  shall  be  paid  for  by  them.  There  is,  there- 
fore, as  to  this  part  of  the  claim,  no  contract  by  virtue  of  the 
statute.  I  agree,  that  if  the  former  payments  to  the  plaintiff  stood 
alone  and  unexplained,  they  would  be  evidence  against  the  defen- 
dants ;  but  when  we  see  that  this  business  was  done  under  an  Act 
of  Parliament  which  compels  the  plaintiff  to  do  it,  we  must  infer, 
that  if  any  such  payments  were  made  to  him  on  former  occasions, 
they  were  made  by  mistake.  This,  therefore,  is  a  claim,  not  under 
any  contract,  but  for  services  which  the  plaintiff  was  compelled  by 
law  to  do,  and  to  do  without  payment.  With  regard  to  the  other 
branch  of  the  plaintiff's  demand,  for  duties  performed  under  the 
Municipal  Corporations  Act,  his  remedy,  if  any,  is  founded  upon 
the  clauses  of  that  Act  which  have  been  referred  to,  and  not  upon 
any  contract.  They  are  to  be  paid  for,  if  at  all,  out  of  a  particular 
fund — negativing  thereby  the  idea  that  the  corporation  are  to  pay 
as  contractors.  *The  Act  directs  him  to  do  them,  and  does  not  [  *^^^  3 
direct  that  he  shall  be  paid,  except  for  his  expenses,  and  that  out 

(1)  50  R.  E.  682  (5  Bing.  N.  C.  5 ;  7  Scott,  97). 
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of  the  borough  fund.  He  is  not,  therefore,  entitled  to  call  upon  the 
corporation  by  way  of  contract.  More  onerous  duties  than  these 
are  imposed  by  the  Beform  Act,  without  payment,  upon  overseers 
— a  class  of  persons  whom  it  is  much  more  hard  to  subject  to  the 
performance  of  them  than  town-clerks. 


GuBNBY,  B.,  concurred. 

BoLFE,  B. : 

I  am  of  the  same  opinion.    Whether  there  be  any  remedy  of  any 

kind,  as  regards  the  Municipal  Corporations  Act,  I  do  not  give  any 

opinion. 

Judgment  for  the  defendants. 


1841. 
June  12. 


Ejpch.  of 
Pleat, 

[680] 


COLVIN   V.  BUCKLE. 

(8  Meeson  &  Welsby,  680—691 ;  S.  G.  11  L.  J.  Ex.  33.) 

In  1816,  G.  shipped  goods  on  board  a  vessel  chartered  by  him  lor 
Calcutta,  and  B.  &  Co.  made  advances  to  enable  him  to  do  so,  under  an 
arrangement  that  the  goods  should  be  transmitted  to  the  agents  at  Calcatta 
of  B.  &  Co.,  who  were  to  dispose  of  the  outward  cargo  there,  and  send  the 
proceeds  in  goods  or  bills  to  B.  dt  Co.  in  London,  who  were  to  reimburse 
themselves  their  charges,  and  hold  the  balance  at  the  disposal  of  G.  In 
November,  1817,  G.  being  in  difficulties,  and  indebted  to  the  defendants  in 
850/.,  the  defendants  and  G.  applied  to  B.  &  Co.  to  pay  off  this  debt  by  a 
further  advance  to  G.  on  his  consignment,  and  the  defendants  gave 
B.  &  Co.  the  following  guarantee :  '*  Messrs.  B.  &  Co. — ^Tou  having 
expressed  some  doubts  of  the  propriety  of  paying  G.'s  draft  on  you  for 
850/.  in  our  favour,  we  hereby  engage,  if  you  will  pay  us  the  same,  that 
we  will  reimburse  you  the  amount  on  demand,  with  interest,  in  the  event 
of  your  finding  it  necessary  to  call  upon  us  to  do  so,  either  from  the  irtate 
of  G.*s  pending  account  with  you,  or  from  any  other  circumstances*** 
B.  &  Co.  thereupon  accepted  and  paid  a  bill  for  850/.,  drawn  by  Q.  on  them 
in  favour  of  the  defendants.  The  vessel  retiu*ned  to  England  with  a  cargo 
in  April,  1818,  when  C,  the  owner,  (G.  having  become  bankrupt),  gavte 
notice  to  the  East  India  Company,  (in  whose  docks  she  lay),  not  to  deliver 
any  part  of  the  cargo  without  his  authority;  they  thereupon  sold  the  cargo, 
and  paid  the  owner's  demand  for  freight,  and,  in  consequence  of  conflicting 
claims  from  G.*s  assignees  and  from  B.  &  Co.,  filed  an  interpleader  bill,  and 
paid  the  balance  of  the  proceeds  into  Court.  Proceedings  at  law  and  equity 
were  continued  between  all  the  above  parties,  under  legal  advice,  up  to  th^ 
year  1837,  when  the  result  was,  that  B.  &  Co.  were  obliged  to  pay  C.'» 
costs.  In  1838,  B.  &  Co.  demanded  of  the  defendants  the  850/.  due  by  the 
guarantee,  with  interest,  and  their  share  of  the  expenses  incurred  in  the 
law  proceedings,  and  on  their  refusal  to  pay,  brought  an  action  against 
them  on  the  guarantee :  Held,  first,  that  the  Statute  of  Limitations  began 
to  run  against  the  plaintiffs,  not  from  the  termination  of  the  legal  pfToceed- 
in gs  in  1837,  but  from  the  return  and  sale  of  the  cargo  in  1818.  when  all 
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the  facts  were  ascertained  upon  which  the  defendants'   legal    liability  Colvin 
depended,  and  therefore  that  it  was  a  bar  to  the  action ;  secondly,  that  the  i?> 

defendants  could  not  be  made  liable,  under  the  guarantee,  for  the  expenses  Buckle. 
incurred  by  the  plaintiffs  in  the  law  proceedings. 

This  was  an  action  of  assumpsit,  which  was  commenced  on  the 
10th  of  April,  1888.  It  was  tried  before  Lord  Abinger,  C.  B.,  at 
the  London  sittings  after  Hilary  Term,  1839,  when  a  verdict  was 
found  for  the  plaintiffs  for  the  damages  in  the  declaration,  subject 
to  the  opinion  of  the  Court  on  the  following  case : 

The  declaration  (as  amended  at  the  trial)  stated,  that  the 
plaintiffs,  and  one  Bichard  Campbell  Bazett  and  John  Farquhar, 
both  since  deceased,  at  the  time  of  the  promise  of  the  defendants, 
carried  on  business  as  East  India  agents  and  merchants  in  London, 
under  the  firm  of  Bazett,  Farquhar,  Crawford  &  Co. ;  that  they 
had  been  connected  with  the  firm  of  Colvin  &  Co.,  who  carried  on 
business  at  Calcutta;  that,  before  the  promise,  one  J.  B.  Gooch 
had  consigned  goods  to  the  said  firm  of  Colvin  &  Co.,  to  be  sold  at 
Calcutta  on  his  account,  and  that  part  of  the  said  goods  were 
consigned  by  a  certain  ship,  called  the  Heroy  which  had  been 
chartered  to  Gooch  by  one  John  Campion,  the  managing  owner 
thereof,  for  a  voyage  from  London  to  Madras  and  Calcutta,  and 
back  to  London,  upon  certain  ^terms  as  to  the  times  of  paying  r  •esi  ] 
freight,  &c.,  specified  by  the  charter-party ;  that  before  and  at  the 
time  of  making  the  said  consignments,  Bazett  &  Co.  had  advanced 
monies  to  Gooch  on  credit  of  the  said  consignments  so  made  to 
the  said  firm  of  Colvin  &  Co.,  which  monies  were  due  and  owing  at 
the  time  of  the  making  of  the  said  promise ;  that  whilst  the  said 
monies  were  so  due  and  owing  from  Gooch  to  Bazett  &  Co.,  the 
said  Gooch  was  indebted  to  the  defendants  in  8502. ,  and  that 
Gooch  had  requested  Bazett  &  Co.  to  advance  to  him,  upon  the 
credit  of  the  said  Gooch,  and  of  the  aforesaid  goods,  a  further  sum 
of  850L  for  the  purpose  of  discharging  the  said  debt  so  due  to  the 
said  defendants  from  the  said  Gooch,  by  honouring  a  draft  or  order 
for  the  sum  of  850!. ;  that  Bazett  &  Co.  were  unwilling  to  do  so 
without  further  security ;  that,  on  the  22nd  day  of  November,  1817, 
the  defendants  promised  the  plaintiffs  and  the  said  Bazett  &  Co., 
that,  if  they  would  pay  the  said  draft  of  the  said  Gooch  on  them 
the  plaintiffs,  and  the  said  Bazett  &  Co.,  in  favour  of  the  defendants 
for  the  sum  of  8502.,  they  the  defendants  would  reimburse  the 
plaintiffs  and  their  said  partners  the  said  amount  of  8502.,  with 
interest,  in  the  event  of  the  plaintiffs  and  the  said  Bazett  &  Co. 
finding  it  necessary  to  call  upon  them,  the  defendants,  to  do  so, 
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CoLTiH      either  from  the  state  of  the  pending  accoants  of  the  said  Goocb 

Buckle.      with  the  said  firm  of  Bazett  &  Co.,  or  with  the  said  firm  of  Colvin 

&  Co.,  or  from  any  other  circumstances  whatever.    The  declaration 

then  averred,  that  the  plaintiffs  and  the  said  Bazett  &  Co.  paid  to 

the  defendants  the  amount  of  the  said  draft  for  the  sum  of  S501, ; 

that  certain  goods  had  been  consigned  by  Colvin  &  Co.,  by  the  Hm, 

from  Calcutta,  to  the  plaintiffs  and  the  said  Bazett  &  Co.,  for  and 

on  account  of  the  said  goods,  which  goods,  after  the  payment  of 

the  said  sum  of  8502.,  arrived  in  London ;  that  on  their  arrival,  & 

large  claim  was  made  on  them  by  John  Campion,  for  freight  allegeJ 

[  •682  ]      to  be  due  under  the  said  charter-party,  *and  that  the  plaintiffs, 

and  the  said  firm  respectively,  at  different  times  before  the  date  oi 

the  demand  thereinafter  mentioned,  were  respectively  obliged  to 

expend  and  pay  large  sums  of  money,  in  endeavouring  to  oppose 

the  said  claim,  and  establish  their  right  to  the  said  goods,  in 

liquidation  of  so  much  of  the  said  monies  due  to  them  from  the 

said  Gooch;  that  the  accounts  between  Gooch  and  the  plainti& 

and  Bazett  &  Co.,  in  the  lifetime  of  Bazett  and  Farquhar,  remaine<i 

wholly  unsettled  until  a  certain  day,  much  less  than  six  year^ 

before  the  commencement  of  this  suit,  at  which  time  monies  to  a 

large  amount  were  due  to  the  plaintiffs,  as  surviving  partners  of 

Bazett  &  Co.,  in  respect  of  the  advances  made  to  Gooch,  and  the 

monies  expended  in  opposing  the  said  claim  of  the  said  Campion; 

that  the  plaintiffs,  by  reason  of  the  premises,  had  sustained  a  h^ 

to  a  large  amount,  in  consequence  whereof  the  plaintiffs  found  i: 

necessary  to  call  on  the  defendants  to  reimburse  the  plaintifib  th^ 

said  sum  of  850Z.,  with  interest,  so  paid  by  the  plaintiffs  and  the 

said  Bazett  &  Co.,  and  payment  of  such  sums  and  interest  va« 

then  demanded  by  the  plaintiffs,  but  the  defendants  refused  to  pa; 

the  same. 

The  defendants  pleaded  non  assumpserunt,  and  also  several  specie 
pleas,  of  which  the  following  only  need  be  here  stated  : 

Fourth  plea,  as  to  the  monies  alleged  to  have  been  expended  ii 
opposing  the  claim  of  the  said  Campion,  that  the  said  sum  «:>^ 
not,  nor  was  any  part  thereof,  expended  on  the  account  of  or  I'j 
the  authority  of  the  said  Gooch,  or  with  the  privity  or  consent  *>. 
the  defendants ;  and  that  if  the  plaintiffs  had  sustained  any  los-. 
they  had  sustained  the  same  of  their  own  wrong ;  without  thU 
that  the  said  sum,  or  any  part  thereof,  was  necessarily  expended  tj 
Bazett  &  Co.,  modo  et  forma.  On  this  plea  issue  was  joined.  Eighu 
plea,  the  Statute  of  Limitations ;  on  which  the  plaintiffs  took  issue. 
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The  plaintifTs,  and  one  Bichard  Campbell  Bazett  and  John  Colvin 
Farquhar,  both  since  deceased,  in  1816,  carried  on  business  in  bucklb. 
London  as  East  India  agents  and  merchants,  under  the  firm  of  [  683  ] 
Bazett,  Farquhar,  Crawford  &  Co.  The  plaintiffs  are  the  surviving 
partners  of  that  house.  In  1817  the  defendants  were,  and  still 
are,  merchants  and  ship-owners  in  London.  The  transactions  oat 
of  which  this  action  arises  commenced  in  1816  and  1817,  at  which 
period  Colvin  &  Co.  of  Calcutta,  of  which  house  the  plaintiffs 
Colvin  and  B.  C.  Bazett  were  partners,  were  the  correspondents 
and  agents  of  Bazett  &  Co.  in  London.  In  1816  J.  B.  Gooch, 
among  other  consignments,  shipped  goods  to  Calcutta  in  a  vessel 
named  the  Hero,  and  Bazett  &  Co.  made  advances  to  him  to  enable 
him  to  do  so.  The  arrangement  agreed  on  by  Gooch  and  Bazett 
&  Co.  was,  that  the  goods  should  be  transmitted,  for  the  security 
of  Bazett  &  Co.,  to  Colvin  &  Co.,  at  Calcutta,  who  were  to  dispose 
of  the  outward  cargo  in  Calcutta,  and  send  the  proceeds,  either  in 
goods  or  bills,  to  Bazett  &  Co.  in  London ;  and  the  latter  were  to 
reimburse  themselves  the  charges  and  expenses,  and  hold  the 
balance  at  the  disposal  of  Gooch ;  and  by  the  bills  of  lading,  the 
goods  bought  at  Calcutta  were  to  be  made  deliverable  to  Bazett 
&  Co.  in  London.  In  November,  1817,  Gooch  being  in  doubtful 
credit,  and  indebted  to  the  defendants  in  850Z.,  the  latter  and  Gooch 
applied  to  Bazett  &  Co.  to  pay  off  this  debt  by  means  of  a  further 
advance  to  Gooch  on  the  consignment.  Other  firms,  to  whom  Gooch 
was  also  indebted,  made  similar  applications  to  Bazett  &  Co., 
who  refused,  unless  they  received  some  indemnity.  Accordingly 
the  following  guarantee  was  given  by  the  defendants. 

"  London,  November  22,  1817. 
"  Messrs.  Bazett  &  Co. — You  having  expressed  some  doubts  of 
the  propriety  of  paying  Mr.  J.  B.  Gooch's  draft  on  you  for  850i. 
in  our  favour,  we  hereby  engage,  if  you  *will  pay  us  the  same,  [  '684  ] 
that  we  will  reimburse  you  the  amount  on  demand,  with  interest, 
in  the  event  of  your  finding  it  necessary  to  call  upon  us  to  do 
so,  either  from  the  state  of  Mr.  Gooch's  pending  accounts  with 
your  London  or  Bengal  house,  or  from  any  other  circumstances. 
We  are,  gentlemen,  your  obedient  servants, 

**  Buckles,  Bagstbr,  and  Buchanan." 

Bazett  &  Co.  accordingly  accepted  and  paid  a  bill  for  850/.,  drawn 
upon  them  by  Gooch.  Bills  drawn  by  Gooch  in  favour  of  his  other 
debtors  were  also  paid  by  Bazett  &  Co.    In  1818  Gooch  became  a 
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CoLviK       bankrupt.     At  this  time  the  balance  due  from  Goocb  to  Bazett 
Buckle.      &  Co.  amounted   to   3,398Z.    12«.,  and  in  May,  1838,  when  the 
present  action  was  commenced,  the  amount,  including  law  charges, 
amounted  to  7,683/.  128.  5d. 

In  1816,  Gooch  chartered,  on  his  separate  account,  the  vessel 
called  the  Hero  from  one  John  Campion,  covenanting  to  pay  freight 
and  primage,  at  certain  specific  times,  by  cash   and   bills.     The 
vessel  and  cargo  were  consigned  by  Gooch,  through  the  plaintiffs, 
to  Colvin  &  Co.  as  his  agents,  and  also  as  the  general  agents  of 
the  plaintiffs,  and  both  the  plaintiffs  and  Colvin  &  Co.  were  made 
acquainted  with  the  charter-party.     After  disposing  of  part  of  the 
cargo,  and  retaining  the  remainder  in  their  possession  for  a  more 
favourable  conjunction,  Colvin   &   Co.  put  up  the  Hero  for  her 
homeward  voyage,  having  purchased  489  bales  and  22  half-bales 
of  cotton  out  of  their  own  money,  but  at  the  risk  and  on  the 
account  of  Gooch.    In  April,  1818,  the  Hero  entered  the  East  India 
Docks,  and  discharged  her  cargo,  whereupon  Campion  gave  notice 
to  the  East  India  Company  not  to  deliver  any  part  of  the  cargo 
without  his  authority.     The  cotton  was  shipped  under  bills  of 
lading  by  Colvin   &  Co.,  by  which   it  was  made  deliverable  to 
Bazett  &  Co.,  to  be  received  by  them  in  discharge  of  their  advances 
[  'ess  ]       to  Gooch.     The  East  India  Company,  *on  receiving   the  notice 
from  Campion,  sold  the  cargo,  the  proceeds  of  which  amounted  to 
5,577Z.  12«.  dd.,  and  paid  over  to  Bazett  &  Co.  the  sum  of  2,00(V. 
on  account  of  their  advances  to  Gooch.     The  assignees  of  Gooch 
brought  an  action  of  trover  against  Campion,  to  recover  the  valur 
of  the  cargo  of  the  Hero.     In  this  action  judgment  on  demarre: 
was  given  for  the  defendant.    The  East  India  Company  accordingly 
paid  Campion's  demand  for  freight,  and  having  a  balance  still  ir 
their  hands,  filed  an  interpleader  bill  against   the  plaintifiis  and 
Campion,  and  paid  the  balance  into  Court.     In  November,  1811'. 
Bazett  &  Co.  put  in  their  answer,  requiring  the  assignees  to  W 
made  defendants,  which  was  accordingly  done.    In  January,  1824. 
Campion  filed  his  answer,  claiming  the  balance  of  freight  will, 
interest,  and  his  costs  at  law  and  equity.     In  1826  an  issue  at  lh% 
was  directed  by  the  Court,  to  try  whether  Campion  had  a  lien  or 
the  bales  of  cotton,  which  issue  was  found  in  favour  of  Campioti. 
Proceedings,   both   at    law  and   equity,   were  continued   betweei 
Bazett  &  Co.,  Campion,  and  the  East  India  Company,  up  to  tkt 
year  1887,  when  the  result  was  that  the  plaintiffs  were  obliged  : 
pay  Campion  the  sum  of  1,481Z.  14«.  2rf.,  the  costs  incurred  ir 
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the  said  proceedings.    Every  step,  both  at  law  and  equity,  was      Colyin 
defended,  or  commenced,  or  taken,  under  the  advice  of  eminent      buckle. 
counsel,  employed  on  behalf  of  the  plaintiffs  and  their  late  firms. 
In  1838  the  plaintiffs  demanded  of  the  defendants  the  sum  of  850/., 
due  by  the  guarantee,  with  interest,  together  with  their  share  of 
the  expenses  incurred  in  the  litigation. 

The  question  for  the  opinion  of  the  Court  is,  whether  or  not  the 
defendants  are  entitled  to  a  verdict  on  any  of  the  issues :  if  so, 
a  verdict  is  to  be  entered  accordingly :  if  not,  judgment  is  to  be 
entered  for  the  plaintiffs,  for  such  sum  as  the  Court  shall  direct : 
the  Court  to  be  at  liberty  to  draw  any  inference  in  point  of  fact 
which  the  jury  might  have  done :  the  plaintiffs  or  defendants  *to  [  ♦686  ] 
be  at  liberty  to  argue  that  the  pleadings  are  not  good. 

The  points  stated  for  argument  by  the  plaintiffs  were,  that  the 
construction  of  the  guarantee,  with  reference  to  the  facts  in  the 
case,  was  in  favour  of  the  plaintiffs ;  and  that  the  verdict  should 
be  entered  for  the  plaintiffs  on  each  issue. 

The  defendants'  points  were,  that  the  plaintiffs  were  not  entitled 
to  bring  into  dispute  the  costs  of  disputing  Campion's  claim  for 
freight,  nor  any  advances  made  by  them  after  the  promise ;  that 
it  did  not  become  necessary  to  call  upon  the  defendants  for  reim- 
bursement ;  that  the  action  was  barred  by  the  Statute  of  Limita* 
tions ;  and  that  the  declaration  did  not  show  any  cause  of  action. 

The  case  was  argued  in  this  Term  (May  81),  by 

The  Attomey-Generalf  for  the  plaintiffs : 

The  plea  of  the  Statute  of  Limitations  is  no  answer  to  this  action. 
The  cause  of  action  did  not  accrue  until  the  accounts  between 
Bazett  &  Co.  and  Gooch  were  finally  adjusted,  on  the  settlement 
of  the  disputes  as  to  Campion's  claim,  in  1887.  It  was  not  until 
it  was  found  that  the  balance,  as  against  Gooch,  was  in  favour 
of  the  plaintiffs,  that  it  could  be  found  necessary  to  resort  to  the 
liability  of  the  defendants  on  their  guarantee.  That  question 
depended  upon  the  result  of  the  litigation  as  to  Campion's  claim  of 
lien  for  freight,  which  could  be  settled  by  litigation  alone ;  and 
it  is  expressly  found  in  the  case,  that  every  step  taken  by  the 
plaintiffs  in  the  course  of  that  litigation,  was  taken  under  the 
advice  of  eminent  counsel.  Under  the  peculiar  circumstances  of 
this  case,  therefore,  the  action  was  in  time. 

Secondly,  Bazett  &  Co.  were  fully  justified  in  resisting  Campion's 
claim  of  lien,  and  the  defendants  are  justly  chargeable,  upon  their 
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OoLTiK      guarantiee,  with  the  expenses  of  that  litigation,  which  was  bomi  fidf 

Buckle.      undertaken  for  their  benefit.     These  expenses  cannot,  under  the 

[  *687  ]       circumstances,  be  *considered  to  have  been  voluntarily  incurred. 

If  Gooch  had  remained  solvent,  he  would,  on  trying  the  question 

of  lien,  have  been  liable  to  the  payment  of  the  expenses. 

Cressicell,  contra : 

The  Btatute  of  Limitations  began  to  run  as  soon  as  the  extent  of 
Goocb's  assets  was  known  by  the  sale  of  the  return  cargo,  and  the 
^  winding  up  of  the  accounts  between  Gooch  and  Bazett  &  Co.,  in 
the  year  1818.  All  the  facts  were  then  ascertained  upon  which 
a  final  adjustment  of  the  pending  accounts  with  Gooch  might  and 
ought  to  have  taken  place.  The  right  of  action  against  the  defen- 
dants on  their  guarantee  was  then  complete.  It  is  argued,  that, 
inasmuch  as  it  was  uncertain,  until  the  result  of  the  litigation  with 
Campion,  that  his  claim  of  lien  was  a  valid  one,  the  Statute  of 
Limitations  would  not  begin  to  run  until  the  final  determination 
of  that  question  by  the  Courts.  This  argument  is  wholly  fallacious. 
It  must  be  assumed  that  the  law  as  to  Campion's  right  of  lien  was 
clear,  and  was  known  to  all  the  parties,  as  soon  as  the  facts  upon 
which  it  depended  were  ascertained.  The  plaintiff  could  not  be 
entitled,  because  they  entertained  or  expressed  erroneous  doubts 
as  to  the  law,  to  protract  litigation  for  many  years,  and  to  contend 
that,  during  all  that  period,  the  operation  of  the  statute  was  sus- 
pended. All  the  authorities  on  the  subject  are  clearly  opposed 
to  such  a  conclusion.  Thus,  upon  a  sale  of  goods  on  credit,  the 
statute  begins  to  run  immediately  upon  the  expiration  of  the  credit, 
and  not  from  the  time  only  of  a  demand  made  on  the  buyer  for  the 
price  :  Helps  v.  Winterbottom  (i).  A  cause  of  action  arising  out  of 
a  contract  accrues  immediately  upon  the  actual  breach  of  it,  and 
therefore  the  Statute  of  Limitations  begins  then  to  run,  although 
the  breach  of  contract  may  not  come  to  the  plaintiff's  knowledge 
until  afterwards:  Battley  v.  Faulkner {2).  The  same  principle 
[  ^688  j  is  ''^recognised,  as  to  the  liability  of  co-sureties,  in  DavUs  v. 
Humphreys  (3).  In  this  case,  therefore,  the  cause  of  action  accrued 
on  the  non-adjustment  of  Gooch's  accounts  in  1818,  and  this  action 
is  too  late. 

Secondly,  the  defendants  cannot  be  charged  with  the  costs  of  the 
protracted  and   ultimately   unsuccessful  litigation  in  which   the 

(1)  36  B.  R.  609  (2  B.  &  Ad.  431).         (3)  55  B.  B.  547  (6  M.  &  W.  153). 

(2)  22  B.  B.  390  (3  B.  &  Aid.  288). 
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plaintiffs  chose  to  engage.     They  gave  no  authority  whatever  for       Colvin 
that  purpose ;  and  they  cannot  be  made  liable  without  an  express      buckle. 
agreement  to  that  effect:  Howes  v.  Martin  (i),  Winckworth  v.  Mills  (2), 
Short  V.  Kalloway  (3). 

The  Attorney-General,  in  reply : 

The  plaintiffs  were  not  to  resort  to  the  defendants  until  it  should 
be  found  necessary  so  to  do ;  and  it  did  not  become  so  until  their 
accounts  with  Gooch  were  finally  adjusted  in  due  course  of  law. 
The  plaintiffs  could  not  know,  until  then,  whether  such  necessity 
would  arise  at  all.  If  an  action  had  been  brought  in  1818,  it  could 
not  have  been  alleged  or  shown  that  the  plaintiffs  were  not  in 
complete  funds,  as  against  all  the  parties.  Here  there  was  no 
breach  of  the  contract,  until  it  was  found  necessary  by  the  plaintiffs 
to  call  upon  the  defendants. 

(EoLFE,  B. :  None  of  these  defendants  were  parties  to  the  legal 
proceedings;  what  right  have  the  plaintiffs  to  say  they  did  not 
know  the  law?  I  should  interpret  the  words,  "in  the  event  of 
your  finding  it  necessary  to  call  upon  us,"  to  mean,  in  the  event  of 
the  plaintiffs  having  all  the  facts  before  them  on  which  the  necessity 
existed.) 

The  determination  of  the  Court  was  one  of  those  facts. 

(BoLFE,  B. :  Bazett  &  Go.  had  the  right  of  action,  though  they 
did  not  know  it.  If  they  had  brought  the  action  in  1818,  and  these 
facts  had  appeared,  they  must  have  sustained  it.) 

The  parties  contemplated  all  the  circumstances  which  might  prevent 

the  plaintiffs  from  *having  a  fund  out  of  which  they  could  reim-       [  ^689  ] 

burse  themselves ;  and  they  could  not  know  whether  they  should 

find  it  necessary  to  resort  to  this  security,  until  the  final  result 

of  their  transactions  with  Gooch. 

Cur.  adv.  vulU 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abingbr,  C.  B.  : 

In  this  case  several  questions  were  argued,  and  with  much  ability 
on  both  sides;  but  as  we  are  of  opinion  that  the  claim  of  the 

(1)  1  Esp.  162.  (3)  11  Ad.  &  El.  28. 

(2)  2  Esp.  -183. 
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CoLTiN      plaintiffs  is  barred  bj  the  Statute  of  Limitations,  it  will  not  be 
BucKLB.      necessary  to  deliver  our  judgment  on  the  other  points   bronght 
before  the  Court. 

The  facts  of  the  case,  so  far  as  it  is  necessary  to  state  them,  are 
shortly  these.  Bazett  &  Co.,  now  represented  by  the  plain tiffB,  were 
in  advance  to  Gooch,  who  had  sent  out  a  cargo  of  goods  to  Calcotta 
for  sale  there  on  his  account.  The  goods  were  consigned  to  Colvin 
&  Co.  of  Calcutta,  the  agents  of  the  plaintiffs,  and  were  to  be 
disposed  of  there  by  them ;  and  the  proceeds  were  to  be  applied 
in  procuring  for  Gooch  a  return  cargo  to  be  consigned  to  the 
plaintiffs  in  London,  so  as  to  give  them  a  security  oat  of  the 
proceeds  for  their  advances  to  Gooch. 

In  this  state  of  things,  the  defendants  applied  to  Bazett  &  Co. 
to  make  what  in  fact  must  be  considered  as  a  further  advance 
of  8502.  to  Gooch.  To  this  application  Bazett  &  Co.  acceded ;  bat 
as  it  was  then  doubtful  what,  if  anything,  might  ultimately  be 
due  to  Gooch  upon  the  realization  of  the  proceeds  of  the  cargo 
consigned  to  India,  and  of  the  cargo  which  might  be  shipped  there- 
from in  return,  the  defendants,  on  the  22nd  of  November,  1817, 
signed  a  letter  to  the  plaintiffs,  on  which  the  action  is  brought. 
The  letter  is  in  these  words :  ''  You  having  expressed  some  doubt 
of  the  propriety  of  paying  Mr.  Gooch  his  draft  on  you  for  8501.  in 
our  favour,  we  hereby  engage,  if  you  will  pay  us  the  same,  we  will 
[  *690  ]  reimburse  you  *the  amount  on  demand,  with  interest,  in  the  event 
of  your  finding  it  necessary  to  call  upon  us  to  do  so,  either  from 
the  state  of  Mr.  Gooch^s  pending  accounts  with  your  London  or 
Bengal  house,  or  from  any  other  circumstances."  The  present 
action  is  brought  on  the  guarantee  so  entered  into  by  the  defen- 
dants ;  and  the  question  is,  when  did  the  liability  of  the  defendants 
first  arise?  for  from  that  period,  undoubtedly,  the  Statute  of 
Limitations  began  to  run. 

On  the  part  of  the  plaintiffs  it  is  contended,  that  it  did  not  arise 
until  the  accounts  between  Gooch  and  the  plaintiffs  had  been 
in  fact  finally  adjusted ;  and  that,  as  such  adjustment  was  delayed 
by  disputes  arising  on  the  subject  of  a  claim  of  lien  for  freight 
between  Campion  and  the  plaintiffs,  it  did  not  finally  take  place 
until  within  six  years  of  the  commencement  of  this  suit,  and  thus 
the  defence  on  the  Statute  of  Limitations  fails. 

But  we  are  not  of  that  opinion.  We  think  the  cause  of  action 
arose  as  soon  as,  by  the  sale  of  the  return  cargo  in  this  coantrj, 
all   the  facts  were  ascertained  on  which   the  adjustment  of  the 
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pending  transactions  might  and  ought  to  have  taken  place ;  and 

that  the  delay  occasioned  by  the  disputes  between  the  plaintiffs  and 

Campion  does  not  in  any  manner  affect  the  defendants.     Every 

fact  necessary  to  the  adjustment  of  the  accounts  existed,  and  was 

fully  ascertained,  prior  to  the  filing  of  the  bill  by  the  East  India 

Company  in  1818.     Bazett  &  Co.  were  under  no  obligation  to  enter 

into  the  contest  with  Campion  about  the  freight.     They  were  not 

authorized  to  do  so,  either  by  Gooch  or  by  the  defendants,  and 

they  had  at  that  time  a  clear  right  of  action,  both  against  Gooch 

upon  the  balance  of  his  account  as  it  then  stood,  and  against  the 

defendants  in  respect  of  their  liability  on  the  guarantee  in  question. 

From  that  time,  at  latest,  we  are  of  opinion  that  the  statute  began 

to  run;  and  as  that  was  much  more  than  six  years  before  the 

present  action  was  commenced,  we  are  of  ^opinion  that  the  verdict 

must  be  entered  for  the  defendants  on  their  plea  of  the  Statute  of 

Limitations. 

The  verdict  ought  also  to  be  entered  for  the  defendants  on  the 

fourth  issue. 

Judgment  for  the  defendants  accordingly. 


COLVIH 

Buckle. 


[  '691  ] 


PECHELL  AND  Others  v.  WATSON  and  EODGERS  (1). 

(8  Meeson  &  Welsby,  691—702 ;  S.  C.  11  L.  J.  Ex.  225.) 

Declaration  in  case  stated,  that  before  and  at  the  committing  of  the 
grievances  by  the  defendants,  an  action  of  trespass  had  been  commenced 
and  was  depending,  wherein  R.  H.  was  plaintiff,  and  the  now  plaintiffs 
were  defendants;  in  which  action  the  now  plaintiffs  appeared  by  P.  M., 
then  being  their  attorney  in  that  behalf,  and  the  said  action  was  defended 
by  the  now  plaintiffs  by  and  through  the  said  P.  M.  as  such  attorney :  and 
charged,  that  the  defendants,  contriving  &c.,  wrongfully,  unjustly, 
maliciously,  and  unlawfully  upheld  and  maintained  the  said  action  on  the 
part  of  the  said  R.  H.  against  the  now  plaintiffs ;  by  reason  whereof  the 
now  plaintiffs  have  been  greatly  injured,  prejudiced  and  aggrieved  in  and 
about  their  defence  in  the  said  action,  and  have  incurred  and  been  obliged 
to  pay  divers  large  sums  of  money,  amounting,  &c.,  in  and  about  their 
defence  of  the  said  action  so  by  them  made  through  the  said  P.  M.,  so 
being  their  attorney  in  that  behalf.  At  the  trial,  the  jury  found  a  verdict 
for  the  plaintiffs  for  the  amount  only  of  the  bill  of  costs  paid  by  them  to 
P.  M.  as  their  attorney  in  the  former  action,  and  the  verdict  was  entered 
upon  the poatm  accordingly:  Held,  on  motion  in  arrest  of  judgment,  that 
the  action  was  maintainable  jointly  by  the  plaintiffs;  the  expenses  of  the 
defence  in  the  former  action,  to  which  the  verdict  was  confined,  being  a 
joint  and  not  a  several  damage. 

A  declaration  in  case  for  maintenance  need  not  charge  the  maintenance 

(1)  A'ppToyedin BradfauyhY.Newdif'      454;   Harris  v.  -BnVo  (1886)  17  Q.  B. 
r/a/e{188a)llQ.B.D.  1,8,52L.J.Q.B.      L)iv.504,5ll,  55L.  J.Q,B.423.— A.C. 


1841. 
May  29. 

EjtcJt.  of 
Pleat, 

[G91] 
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Pechell  ^  have  been  committed  contra  formam  siatuii ;  it  being  a  wrongful  act  at 

«.  common  law,    and    the    statutes    relating   to   maintenance    being  onlr 

Watson.  declaratory  of  the  common  law,  with  additional  penalties. 

Nor  need  the  declaration  allege  that  the  defendant  was  not  intere«rt«d 
in  the  action  maintained ;  if  he  was,  that  is  matter  to  be  pleadnl 
by  him. 

A  count  in  case,  charging  that  the  defendant  unlawfully,  inalicioni*lr, 
and  without  reasonable  or  probable  cause,  and  without  having  any 
interest  in  the  suit  therein  mentioned,  instigated  and  stirred  up  A.  B., 
a  pauper,  to  commence  and  prosecute  an  action  against  the  plaint iif. 
by  reason  whereof  A.  B.  did  commence  and  prosecute  such  action,  &o. : 
whereby  the  plaintiff  was  put  to  great  trouble  and  vexation,  and  oblig^ 
to  lay  out  a  large  sum  in  the  defence  of  such  action ;  is  good. 

Case.  The  first  count  of  the  declaration  stated,  that  the  defen- 
dant heretofore,  to  wit,  on  1st  January,  1838,  and  on  divers  other 
days  and  times,  &c.,  contriving  and  maliciously  intending  to  injure, 
harass,  and  damnify  the  plaintiffs,  and  to  put  them  to  great  vexa- 
tion and  expense,  unlawfully,  maliciously,  and  without  reasonable 
or  probable  cause,  and  without  having  any  interest  in  the  suit  next 
hereinafter  mentioned,  did  advise,  procure,  instigate,  and  stir  up 
one  Eichard  Hearsey,  then  being  a  pauper  and  in  indigent  cir- 
cumstances, to  commence  and  prosecute  an  action  of  trespass  in 
the  Court  of  our  Lady  the  Queen,  before  her  Majesty's  Justices  of 
the  Bench  at  Westminster,  against  the  plaintiffs  together  with 
[  *692  ]  certain  other  persons  (naming  them) ;  in  which  *said  action  the 
now  plaintiffs  did  appear,  plead,  and  defend  the  same  by  their 
lawful  attorney  in  that  behalf,  to  wit,  by  one  P.  M. ;  and  the  said 
other  defendants  therein  did  appear,  plead,  and  defend  the  same 
by  their  certain  other  lawful  attorney  in  that  behalf,  to  wit,  by  one 
W.  M.  And  the  now  plaintiffs  further  say,  that  by  and  through 
such  advice,  procurement,  instigation,  and  stirring  up  as  aforesaid, 
the  said  Bichard  Hearsey  did  in  fact,  without  reasonable  or  prob- 
able cause,  commence  and  prosecute  the  said  action  of  trespass. 
and  that  such  proceedings  were  thereupon  had,  that  afterwards,  to 
wit,  on  &c.  (stating  a  judgment  of  nonsuit  against  the  plaintiff 
Hearsey,  and  a  suggestion  for  double  costs  to  the  defendants,  as 
justices  of  the  peace).  Whereby,  and  by  reason  of  such  last-men- 
tioned action,  and  of  such  advice,  procurement,  instigation,  and 
stirring  up  as  aforesaid,  the  now  plaintiffs  were  not  onlj'  put  to 
great  trouble  and  vexation  in  and  about  the  defence  of  the  said 
action,  but  were  also  obliged  to  pay,  and  did  in  fact  pay,  a  large 
sum,  to  wit,  6002.,  in  and  about  the  defence  of  the  said  action,  and 
the  costs  thereof  and  in  relation  thereto  ;  and  the  said  now  plain* 
tiffs,  by  reasQn  of  the  poverty  and  indigence  of  the  said  Bicharxi 
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Hearsey,  were  and  have  hitherto  been  unable  to  obtain  satisfaction      Peohell 
from  him  for  or  in  respect  of  the  said  costs  so  adjudged  to  the  said      ^vatsok. 
plaintiffs  in  the  said  suit,  &c.,  and  the  same  remain  wholly  unpaid 
and  unsatisfied  to  the  said  now  plaintiffs. 

The  second  count  stated,  that,  before  the  time  of  the  committing 
of  the  grievances  by  the  defendants  as  thereinafter  next  mentioned, 
a  certain  other  action  of  trespass  had  been  commenced  in  the 
Court  of  our  Lady  the  Queen,  &c.,  wherein  one  E.  Hearsey  was 
plaintiff,  and  the  now  plaintiffs  together  with  certain  other  persons 
(naming  them)  were  defendants ;  and  in  which  said  last-men- 
tioned action  the  now  plaintiffs  appeared  by  the  said  P.  M.,  then 
being  their  attorney  in  that  behalf,  and  the  said  last-mentioned 
action  was  defended  by  the  now  plaintiffs  by  and  ^through  the  said  [  *693  ] 
P.  M.,  as  such  attorney ;  and  in  which  said  last-mentioned  action 
the  said  other  defendants  therein  appeared  by  W.  M.,  then  being 
their  attorney  in  that  behalf,  and  the  same  was  defended  by  the 
said  other  defendants  therein  by  and  through  the  said  W.  M.  as 
such  attorney :  that  at  the  time  of  the  committing  the  said 
grievances  &c.,  the  said  last-mentioned  action  was  depending  in 
the  said  Court ;  yet  the  now  defendants,  wrongfully,  unjustly,  and 
maliciously  continuing  and  intending  to  injure,  prejudice,  and 
aggrieve  the  now  plaintiffs,  and  to  vex,  harass,  and  impoverish 
them,  and  to  subject  them  to  great  and  heavy  costs,  charges,  and 
expenses,  heretofore,  to  wit,  on  &c.,  and  on  divers  other  days  and 
times,  4c.,  wrongfully,  unjustly,  maliciously,  and  unlawfully 
upheld  and  maintained  the  said  last-mentioned  action  on  the  part 
and  behalf  of  the  said  Richard  Hearsey,  the  plaintiff  therein,  against 
the  now  plaintiffs,  so  being  defendants  therein  as  aforesaid,  and 
the  said  other  defendants  therein  ;  by  reason  of  the  committing  of 
which  said  last-mentioned  grievances,  the  now  plaintiffs  have  been 
greatly  injured,  prejudiced,  and  aggrieved  in  and  about  their  said 
defence  in  the  said  last-mentioned  action;  and  also  by  reason 
thereof  have  been  put  to,  and  have  incurred  and  been  obliged  to 
pay  divers  large  sums  of  money,  amounting  &c.,  in  or  about  their 
defence  of  the  said  action  so  by  them  made  by  and  through  the 
said  P.  M.,  so  being  their  said  attorney  in  that  behalf ;  and  which 
said  monies  have  become  and  are  wholly  lost  to  the  plaintiffs. 

The  8rd  and  4th  counts  were  respectively  identical  with  the  1st 
and  2nd,  except  that  they  referred  to  another  action  of  trespass 
brought  against  the  plaintiffs  by  one  Sarah  Osborne. 

The  5th  count  was  for  maliciously  causing  to    be   prosecuted 
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Pec  HELL     against  the  plaintiffs  the  action  of  trespass  in  the  name  of  Sarah 
Watson.      Osbome,  without  her  license  or  authority,  and  without  having  any 
interest  in  the  suit ;  the  same  special  damage  being  alleged  as  in 
the  first  count. 
[  694  ]  Plea,  not  guilty. 

The  cause  was  tried  at  the  Winchester  Summer  Assizes,  1840, 
before  Coleridge,  J.,  when  the  jury  found  a  general  verdict  for  the 
defendant  Bodgers,  but  found  the  defendant  Watson  guilty  on  all 
the  counts  of  the  declaration  except  the  last,  and  upon  the  last 
count  not  guilty ;  and  assessed  the  damages  on  the  first  and  third 
counts  at  40«.,  for  the  costs  and  expenses  of  the  plaintiffs  incurred 
in  their  defence  of  themselves  in  the  actions  mentioned  in  those 
counts ;  and  on  the  second  and  fourth  counts  at  467/.  8s. ,  for  the 
costs  and  expenses  of  the  plaintiffs  incurred  in  their  defence  of 
themselves  in  the  actions  mentioned  in  those  counts  (i). 

In  Michaelmas  Term,  Bompas,  Serjt.,  for  the  defendant  Watson, 
moved  for  a  rule  to  show  cause  why  the  judgment  on  the  verdict 
found  for  the  plaintiffs  should  not  be  arrested.     The  first  and  third 
counts  of  the  declaration  are  bad  in  substance.     A.  has  no  right  of 
action  against  B.,  because  B.  has  sued  A.  without  reasonable  and 
probable  cause ;  therefore  also  A.  has  no  right  of  action  against  a 
party  who  has  instigated  and  stirred  up  B.  so  to  sue  A.     The  main- 
tenance of  another,  where  no  suit  is  actually  pending,  has  been 
held  not  to  be  actionable,  although  it  may  be  indictable :  Yin.  Abr.. 
Maintenance  (T.  8).     Neither  does  the  count  allege  that  the  defen- 
dants knew  that  Hearsey  was  a  pauper.     It  is,  indeed,  alleged 
that  they  maliciously  instigated  him  to  commence  the  action ;  but 
the  word  **  maliciously  **  means  only  from  indirect  and  improper 
motives,  and  does  not  imply  personal    malice   to   the  plaintiffs. 
But,  inasmuch  as  the  pauper  himself  would  not  be  liable  to  an 
[  *695  ]       action,  so  neither  can  the  party  who  ^advised  or  instigated  him', 
unless,  indeed,  where  the  circumstances  amount  to  a  conspiracy. 

Secondly,  the  second  and  fourth  counts  are  bad,  because  they 
contain  no  averment  that  the  defendants  were  not  interested  in 
the  suits  therein  mentioned.     The  only  allegation  is,  that  they 

(1)  The  verdict,  as  it  was  originally  the  part  of  the  plaintiffs  to  the  learnt 

entered  on  the  jtostcuy  was  general  in  Judge  to  amend    the    entry    of    th» 

its  terms,  and  not  confined  to  the  costs  verdict  on  the  postta  by    his  notes. 

and  expenses  of  the  defence :  but  after  which  was  accordingly  done ;  and  it  is 

the  case  had  been  argued  on  the  part  stated  above  as  it  was  so  amttuiNL 

of  the  plaintiffs,  by  direction  of  the  See  jtost.p,  851. 
Court,   an  application  was  made  on 
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wrongfully  and  maliciously  upheld  and  maintained  the  actions  on  the      Pechbli. 
part  of  Hearsey  and  Osborne  against  the  now  plaintififs.     That  is  not      watsoh. 
sufficient  to  render  them  liable,  withoat  showing  also  that  they  had 
no  interest.     Nor  do  those  counts  show  that  the  maintenance  was 
not  of  charity  only. 

Thirdly  (and  this  objection  applies  to  all  the  counts),  such  an 
action  as  the  present  cannot  be  jointly  maintained  by  several 
plaintiffs :  the  injury  is  altogether  several.  How  can  it  be  said  that 
one  man  can  recover  damages  for  the  vexation  and  annoyance 
suffered  by  another  in  the  prosecution  of  an  action  against  him  ? 

Fourthly,  according  to  all  the  precedents  and  forms,  the  action 
for  maintenance  must  be  founded  upon  some  statute,  and  the 
declaration  ought  to  lay  the  grievance  as  being  committed  against 
the  form  of  a  statute.  It  is  doubtful,  indeed,  whether  any  but  a 
qui  turn  action  can  be  brought  for  maintenance;  almost  all  the 
precedents  are  of  actions  so  brought. 

The  Court  expressed  their  opinion  that  the  first  count  was  good, 
but  granted  a  rule  on  the  other  points. 

Erle^  CrowdeVf  and  Smirke  showed  cause  at  the  sittings  after 
last  Hilary  Term  (Feb.  11) : 

The  main  question  for  discussion  in  this  case  is,  whether  more 
than  one  plaintiff  can  maintain  the  action.  The  four  counts  in  the 
declaration,  upon  which  the  verdict  has  been  found  for  the  plaintiff, 
may  for  the  purpose  of  the  argument  be  treated  as  two  only,  the 
third  being,  mutatis  mutandis,  the  same  as  the  first,  and  the  fourth 
as  the  second.  On  the  first  count,  which  sets  forth  fully  and 
minutely  the  cause  of  action,  ^nominal  damages  only  have  been  [  *696  ] 
entered ;  the  substantial  damages  being  taken  upon  the  second 
count,  which  states  the  cause  of  action  in  shorter  and  more  general 
terms :  and  if  the  latter  count  can  be  supported,  this  rule  cannot 
succeed.  Now,  the  second  count,  after  setting  forth  that  an  action 
of  trespass  had  been  commenced  in  the  Court  of  Common  Pleas,  in 
which  Hearsey  was  the  plaintiff,  and  the  now  plaintiffs  with  others 
were  the  defendants,  and  that  they  appeared  and  pleaded  by  their 
respective  attomies,  proceeds  to  state,  that,  at  the  time  of  committing 
the  grievances  thereinafter  mentioned,  ''the  said  action  was 
depending  in  the  said  Court ;  yet  the  now  defendants,  wrongfully, 
unjustly,  and  maliciously  contriving  and  intending  to  injure  the 
now  plaintiffs,  and  to  subject  them  to  heavy  costs  and  expenses, 
wrongfully,   unjustly,   maliciously,    and    unlawfully    upheld    and 
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pechsll  maintained  the  said  action  on  the  part  of  Hearsay,  the  plaintifif 
Watson,  therein,  against  the  now  plaintiffs  and  the  other  defendants  therein ; '" 
and  then  follows  this  allegation  of  special  damage :  "  By  reason  of  the 
committing  of  which  said  last-mentioned  grievances,  the  now  plain- 
tiffs have  been  greatly  injured  and  prejudiced  in  and  abont  their 
defence  in  the  said  action  ;  and  also  by  reason  thereof  have  been 
put  to  and  incurred  and  obliged  to  pay  divers  large  sums  of  money, 
amounting  &c.,  in  and  about  their  defence  of  the  said  action  by  and 
through  their  attorney ;  and  which  monies  have  become  and  are 
wholly  lost  to  the  plaintiffs."  The  complaint  in  this  count,  there- 
forlB,  is  the  vexation  and  prejudice  the  plaintiffs  were  put  to  in  their 
defence  to  the  former  action,  in  this,  that  they  were  obliged  to 
employ  an  attorney,  and  so  were  put  to  great  costs  and  expense. 
And  the  damages  are  applied  entirely  to  the  costs  incurred  in  the 
defence  of  the  former  action.  That  being  so,  the  case  of  Barratt  v. 
Collins  (i)  is  an  express  authority  to  show  that  this  verdict  may  be 
[  *697  ]  sustained.  ''^There  an  action  was  brought  and  a  verdict  obtained 
by  two  plaintiffs  for  a  malicious  arrest,  the  declaration  alleging,  by 
way  of  special  damage,  the  false  imprisonment  of  both,  as  well  as 
the  expenses  jointly  incurred  by  them  in  procuring  their  liberty ; 
and  the  jury  having  by  their  verdict  confined  the  damages  to  the 
expenses,  the  Court  directed  an  amendment  of  the  postea  in  con- 
formity with  the  verdict,  and  held  that,  in  respect  of  such  joint 
expenses,  the  joint  action  was  maintainable,  although  not  in  respect 
of  the  imprisonment.  In  Ward  v.  Brampston  (2),  two  churchwardens 
joined  in  an  action  for  a  false  return  to  a  mandamus ;  and  after 
verdict  for  the  plaintiffs,  upon  motion  in  arrest  of  judgment,  on  the 
ground  that  they  ought  not  to  have  joined  in  the  action,  as  the 
wrong  or  damage  to  one  was  not  a  wrong  or  damage  to  the  other, 
and  the  of&ce  of  one  was  not  the  of&ce  of  the  other ;  judgment  was 
given  for  the  plaintiffs,  on  the  ground  that  the  mandamus,  and  the 
prosecution  and  charge  thereof,  were  joint.  That  decision  was  con- 
firmed in  Green  v.  Pope  (3),  where  Powell,  J.,  cited  a  case  from  8 
Assis.  pi.  SO  (4),  in  support  of  the  proposition  that  all  who  joined  in 
suing  a  prohibition  upon  a  suit  in  the  Ecclesiastical  Coort  for 
defamation,  may  join   in  an   attachment  thereon,  and   it   is   no 

(1)  10  Moore,  446.  the  reporter  adds,  Ibi  dicitur,  that  if  a 

(2)  3  Lev.  362.  plaintiiff    in    assize    reooyer    agmin^t 

(3)  1  Ld.  Hay.  125 ;  Salk.  428.  several  tenants,  they  may  join  in  a 

(4)  There  the  question  was,  whether  writ  of  error,  and  each  re-have  his  own 
one  of  several  disseisors  might  bring  land. 

attaint  agninst  his  co-disseisor.    But 
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objection  to  say  that  the  defamation  was  several.     The  principle  of     Pbohbll 

these  decisions  is,  that  where  several  parties  have  jointly  suffered  or      watson. 

been  harassed  by  legal  proceedings,  they  may  sue  jointly  for  the 

expenses  incurred  therein.    In  Cook  v.  BatcheUor  (i),  it  was  even  held 

that  two  partners  in  trade  might  maintain  a  joint  action  for  slander 

spoken  of  them  in  their  trade,  averring  special  damage ;  and  the 

Court  referred  to  a  previous  *case  of  January  v.  Spires,  in  which       [  *698  ] 

the  same  point  had  been  before  the  Court,  when  the  action  was  held 

to  be  maintainable.     So  in  Forster  v.  Laivson  (2),  it  was  held  that 

persons  in  partnership  as  bankers  might  join  in  an  action  for  libel 

against  them  in  respect  of  their  business  :  although  in  such  action 

no  damages  can  be  given  for  any  injury  to  the  private  feelings  of 

the  individuals,  but  only  for  the  injury  they  sustained  in  their 

joint  trade :  Haythoni  v.  Lawson  (a).     In  the  Year  Book,  14  Hen.  VI. 

fol.  18,  pi.  44,  there  is  a  case  of  an  action  brought  by  two  persons, 

for  the  maintenance  of  a  defendant  in  an  action  of  trespass  at  their 

suit.    It  was  objected,  that  there  were  three  plaintiffs  in  the  action 

of  trespass,  who  ought  therefore  all  to  have  joined  in  the  action  for 

maintenance,  the  cause  of  action  being  common  to  all  of  them  ;  and 

the  opinion  of  the  majority  of  the  Judges  waS)  that  the  writ  should 

abate  on  that  ground.     Now  if  three  were  bound  to  join,  it  follows 

that  two  might  join.     Nor  is  there  any  reason,  in  the  nature  of  the 

injury  inflicted,  why  a  joint  action  should  not  be  maintainable.     It 

is  not  founded  on  any  personal  injury,  either  mental  or  corporeal ; 

it  is  a  common  law  wrong  committed  by  improperly  bringing  an 

action  against  several  persons  ;  and  the  remedy  for  it  would  seem 

properly  to  follow  the  nature  of  that  act  to  which  it  is  an  accessory, 

viz.  the  former  action  wrongfully  maintained  against  all  the  plaintiffs. 

The  case  in  the  Year  Book  is  cited  in  Theloall's  Digest  of  Original 

Writs,  fol.  59,  title  **  Joynder  en  Action,"  pi.  6,  as  an  authority  that 

all  the  three  plaintiffs  might  join.     The  older  books  of  entries 

contain  many  precedents  of  declarations  in  actions  for  maintenance, 

which  invariably  pursue  the  same  form,  viz.  that  the  defendant 

upheld  and  maintained  the  former  action,  without  going  on  to 

allege  any  special  damage:  and  although  the  declaration,  in  the 

case  in  14  Hen.  VI.  is  not  given,  it  may  be  assumed  that  *it  was  a      [  •699  ] 

writ  in  the  same  general  form ;   and  that   case    is,    therefore^ 

an   authority  to   show,   that  prima  facie  the   injury  is  a    joint 

one,    done    to    all    those  against    whom    the  maintenance  was. 

(1)  3  Bos.  &  P.  1j1.  (3)  3  Cai-.  &  P.  196. 

(2)  3  Bing.  452 ;  11  Moore,  360. 
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Pbohkll     Perhaps  the  defendant  might  even  compel  all  to  join  by  plea  in 
Watsoki     abatement. 

(Pabkb,  B.  :  In  that  case,  the  plaintiffs  were  also  plaintifiis  in  the 
former  action ;  that  stands,  therefore,  on  a  different  principle,  inas- 
much as  joint  plaintiffs  have  a  joint  interest  in  the  action,  which  is 
defeated  by  the  interloper.) 

The  reason  rather  is,  because  they  were  joint  parties  to  the  record 
in  the  former  action.  In  2  Inst.  563,  it  is  said,  that  ''if  two  be 
impleaded  in  a  real  action,  and  one  doth  maintain  the  demandant  to 
have  part,  the  tenants  bring  a  writ  of  champerty,  the  nonsuit  of 
one  is  not  the  nonsuit  of  the  other,  because  the  action  of  champerty 
being  but  accessory,  doth  follow  the  nature  of  the  principal  action.'* 
In  Bastall's  Entries,  428,  there  are  precedents  of  declarations  for 
maintenance  by  husband  and  wife,  and  by  two  executors.  The 
plaintiffs  obtain  no  advantage  by  joining  in  the  action,  but  the 
defendant  does,  because  he  is  thereby  subjected  to  one  action  only, 
the  recovery  in  which,  for  all  the  joint  damage,  will  be  a  bar 
against  each  of  the  plaintiffs  to  any  subsequent  action. 

Secondly,  it  is  no  objection  to  the  second  and  fourth  counts,  that 
they  contain  no  allegation  that  the  defendants  were  not  interested  in 
the  former  action.  There  is  no  precedent  containing  such  a  negative 
allegation ;  if  the  fact  be  so,  it  ought  to  come  by  way  of  answer  from 
the  defendants.  The  plaintiffs  might  as  reasonably  be  called  upon 
to  allege,  that  the  defendant  was  not  a  relation,  a  pleader,  ibc,  of  the 
party  in  the  former  action.  The  distinction  is,  that  maintenance 
is  prima  facie  intended  to  be  unlawful:  Savile,  48;  and  here  it  is 
alleged  that  the  defendants  unlawfully  maintained  the  former 
action.  (The  Court  intimated  that  they  were  satisfied  as  to  this 
point.) 
[  •700  ]  Thirdly,  the  counts  are  good  without  concluding  against  *the  form 

of  the  statute,  maintenance  being  an  offence  at  common  law,  and  the 
statutes  on  this  subject  being  all  merely  declaratory  of  the  common 
law,  only  enacting  additional  penalties.  (On  this  point  the  following 
statutes  and  authorities  were  referred  to ;  but  the  objection  was 
afterwards  abandoned  by  the  defendants'  counsel :  Stat,  Westm.  1, 
cc.  25,  28,  88 ;  18  Edw.  I.  st.  1  (Westm.  2),  c.  49 ;  28  Edw.  I.  st.  3, 
c.  11 ;  1  Edw.  III.  St.  2,  c.  14 ;  4  Edw.  III.  c.  11 ;  20  Edw.  HI. 
c.  4 ;  1  Ric.  II.  c.  4 ;  7  Ric.  II.  c.  15 ;  32  Hen.  VIU.  c.  9 ;  Year 
Books,  11  Hen.  VI.  fol.  11,  84  Hen.  VI.  fol.  80;  2  Inst.  208;  Com. 
Dig.  Maintenance,  (A.  1) ;  Co.  Litt.  868  a,  369  b.) 
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BonipaSy  Serjt.,  in  support  of  the  rale,  contended,  that  the  Pecuell 
miction  was  not  jointly  maintainable  by  the  plaintiffs  ;  the  original  watson. 
action,  in  which  the  maintenance  was  alleged  to  have  been 
committed,  being  an  action  of  trespass,  in  which,  therefore,  the 
then  defendants  had  no  joint  interest ;  whereas,  in  order  to  entitle 
parties  to  bring  a  joint  action,  it  must  be  brought  in  respect  of  some 
joint  interest  or  property  existing  in  all  the  plaintiffs. 

The  learned  Serjeant  was  then  proceeding  to  argue,  that  inasmuch 
as  the  verdict  (as  it  then  stood  on  the  postea)  was  not  limited  to  the 
joint  expenses  of  the  defence,  but  included  also  all  other  injury  sus- 
tained by  the  plaintiffs  by  reason  of  the  maintenance,  the  damages 
appeared  to  be  given  in  respect  of  what  was  clearly  a  several  interest ; 
whereupon  the  Court  directed  the  application  for  an  amendment  to 
be  made  to  Coleridge,  J.,  as  before  stated  (i).  And  now,  that 
amendment  having  been  made. 

Butt,  W.  H.  Watson,  and  Carrow,  were  further  heard  in  support 
of  the  rule : 

The  cause  of  action  in  this  case  is  several  and  not  joint,  and  the 
second  count,  which  is  relied  on  by  the  other  side,  does  not  contain 
any  allegation  *of  joint  damage  to  the  plaintiffs.  [  *70i  j 

(Parke,  B.  :  As  the  verdict  is  now  entered,  Ban-cUt  v.  Collins  is 
expressly  in  point.) 

The  only  allegation  of  damage  in  this  count  is,  that,  by  means  of 
the  committing  of  the  grievances,  the  plaintiffs  have  been  greatly 
injured,  &c.,  in  and  about  their  defence  in  the  former  action,  and 
have  been  put  to  and  incurred  and  been  obliged  to  pay  divers  large 
sums  of  money  in  and  about  their  defence,  and  through  the  said 
F.  M.  so  being  their  attorney  in  that  behalf.  That  is  not  an  allega- 
tion of  any  joint  damage.  For  all  that  appears  on  this  record,  the 
causes  of  action  are  altogether  several. 

(Parke,  B.  :  It  is  alleged  that  they  jointly  appeared  and  defended 
by  one  attorney.) 

The  action  was  trespass,  and  therefore  they  would  be  separately 
liable.  There  is  nothing  to  show  that  the  attorney  had  a  joint 
demand  against  them  all.  If  there  were  a  joint  retainer,  that 
ought  to  have  appeared  on  the  record* 

(1)  Ante,^,  846,  note  {\), 
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Pkchku.  (Pabke,  B.  :  The  allegation  of  joint  damage  was  mach  less 
Watson,  strong  in  Barratt  v.  Collins  than  here — it  was  there  merely  allied 
that  the  plaintiffs  were  forced  and  obliged  to  expend  divers  large 
sums  of  money  in  and  about  the  obtaining  their  release  from  the 
arrest ;  but  the  Court  held  that  a  sufficient  allegation  of  joint 
damage,  if  it  had  not  been  mixed  up  with  the  special  damage  by 
the  imprisonment.) 

There  the  action  out  of  which  the  complaint  arose  was  an  action  of 
contract.  Besides,  the  judgment  of  the  whole  Court  there  was,  that 
the  judgment  must  be  arrested ;  and  although  Gasblee,  J.,  after- 
wards ordered  the  postea  to  be  amended,  by  confining  the  verdict  to 
the  damage  by  the  joint  expense,  that  appears  to  have  been  done 
without  argument.  The  point  now  under  discussion  can  hardly  be 
said  to  have  been  brought  before  the  Court  in  that  case.  The  ease 
of  partners  in  trade  is  different,  because  they  would  pay  out  of  the 
partnership  funds.  So,  in  Ward  v.  Brampston,  the  churchwardens 
would  pay  the  charge  of  the  proceedings  out  of  a  common  fund. 

[  702  ]       Parke,  B.  : 

It  is  impossible  to  distinguish  this  case  from  that  of  Barratt  v. 
Collins :  and  it  is  perfectly  clear  that  the  Court  of  Common  Pleas 
there  pronounced  their  judgment,  that  upon  the  record  as  amended 
there  was  a  sufficient  allegation  of  a  joint  damage  to  the  plaintiffs. 
This  case  is  indeed  stronger  than  that,  inasmuch  as  the  declaration 
here  alleges,  that  the  now  plaintiffs  appeared  in  the  former  action, 
in  which  they  incurred  the  expenses  to  which  the  damages  are  now 
confined,  by  one  attorney,  and  that  it  was  defended  by  them  through 
that  attorney.  Without,  therefore,  pronouncing  any  definite  opinion 
whether  the  case  of  Barratt  v.  Collins  was  rightly  decided  or  not,  it 
is  sufficient  to  say  that  it  is  expressly  in  point,  and  therefore  this  rule 
must  be  discharged.  If  the  defendants  are  dissatisfied  with  the 
judgment  of  this  Court,  they  may  sue  out  a  writ  of  error. 

Alderson,  B.  : 

I  do  not  assent  to  the  statement  that  this  point  was  not  considered 
in  Bairatt  v.  Collins ;  for  it  is  pointedly  adverted  to  in  the  judgment 
of  the  Court,  especially  by  Gaselbe,  J.,  who  refers  to  the  case  of 
Smith  V.  Hickson^AQ  having  established  the  principle,  that  in  actions 
on  torts  it  is  sufficient  for  the  plaintiff  to  prove  any  one  charge  in 
his  declaration,  and  therefore  as  the  plaintiffs  proved,  as  they  had 
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alleged  by  way  of  special  damage,  that  they  had  incurred  a  joint 
expense,  and  the  jary  confined  their  verdict  to  that  part  only,  it 
must  be  entered  accordingly.  If  that  decision  was  wrong,  it  must 
be  questioned  in  a  court  of  error. 


GuRNBY,  B.,  and  Eolfe,  B.,  concurred. 


Rule  discharged. 


Pbohell 

9, 

Watson. 


HAWKEN  V.   BOUKNE. 

(8  Meeson  &  Welsby,  703—710;  8.  C.  10  L.  J.  Ex.  361.) 

A  joint-stock  Company  was  formed  to  work  a  mine,  in  which  the 
defendant  became  a  shareholder,  and  took  part  in  its  proceedings.  The 
prospectus  issued  on  the  formation  of  the  Company  stated,  that  all  supplies 
for  the  mine  were  to  be  purchased  at  cash  prices,  and  no  debt  was  to  be 
incurred ;  and  the  scrip  certificates  also  bore  an  indorsement  to  the  same 
effect.  The  plaintiff  supplied  goods  for  the  necessary  working  of  the  mine, 
on  the  order  of  a  resident  agent  appointed  by  the  directors  to  manage  the 
mine,  which  was  the  customary  course  in  such  concerns :  Held,  that  the 
defendant  was  liable  to  the  plaintiff  for  the  price  of  the  goods,  notwith- 
standing the  statements  in  the  prospectus  and  certificate,  unless  it  were 
shown  that  the  agent  had  in  fact  no  authority  from  the  defendant,  and 
that  the  plaintiff  had  notice  thereof. 

Debt  for  work  and  labour  and  materials,  for  the  carriage  and 
conveyance  of  goods,  for  goods  sold  and  delivered,  and  on  an 
account  stated.  Plea,  mtnqiiam  indebitatus.  At  the  trial  before 
Maule,  J.,  at  the  Summer  Assizes  for  Cornwall,  1840,  it  appeared 
that  the  action  was  brought  against  the  defendant  as  a  shareholder 
in  the  Trewolvas  Mine,  in  the  parish  of  St.  Columb  Major,  Corn- 
wall, for  goods  supplied  by  the  plaintiff  for  the  necessary  working 
of  the  mine,  on  the  order  of  the  purser  or  agent  of  the  directors, 
which  was  shown  to  be  the  customary  course  in  such  concerns.  It 
was  proved  that  the  defendant  had  become  a  shareholder  at  the 
time  of  the  establishment  of  the  concern,  in  1836,  that  he  had 
paid  several  sums  of  money  towards  the  working  of  the  mine,  that 
he  had  been  in  Cornwall  during  the  period  of  its  working,  and  that 
he  had  attended  a  meeting  of  shareholders  in  Liverpool,  and  had 
taken  part  in  the  removal  and  appointment  of  directors.  For  the 
defendant,  the  prospectus  issued  on  the  formation  of  the  Company 
was  put  in,  which  stated,  that  all  supplies  for  the  mine  were  to  be 
purchased  at  cash  prices,  and  no  debt  was  to  be  incurred.  The 
scrip  certificates  issued  to  the  shareholders  also  bore  an  indorse- 
ment to  the  same  effect.  There  was  no  evidence  that  the  plaintiff 
had  any  knowledge  of  the  defendant's  being  a  shareholder.  The 
learned  Judge,  in  summing  up,  told  the  jury  that  he  thought  that, 
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Hawkkn     the  mine  being  worked  with  *the  knowledge  and  for  the  benefit  of 

Bourns,      the  defendant,  he  was  liable  on  contracts  entered  into  for  articles 

[  *704  ]       ordered  in  the  asual  way  of  conducting  such  concerns  on  behalf 

of  the  owners,  unless  the  party  ordering  them  was  in  fact  not 

authorized  by  the  defendant,  and  the  plaintiff  had  notice  of  that 

fact.     The  jury  found  a  verdict  for  the  plaintiff,  damages  872. 

In  the  following  Michaelmas  Term,  Crowder  obtained  a  rule  nm 
for  a  new  trial,  on  the  ground  of  misdirection  :  against  which 

Cockbtim  and  Butt  showed  cause  at  the  sittings  after  Hilary 
Term,  (Feb.  11  and  18) : 

This  case  is  substantially  the  same  as  that  of  Trediren  v. 
Boume  (i),  except  that  here  the  evidence  was  somewhat  stronger 
to  show  the  defendant's  interference  in  the  undertaking.  It 
will  be  said,  however,  that  the  evidence  given  for  the  defendant  in 
the  present  case,  inasmuch  as  it  showed  a  limited  authority  given 
to  the  defendants  to  deal  for  ready  money  only,  takes  it  out  of  the 
authority  of  Tredwen  v.  Bouime.  But  that  evidence  makes  no 
difference  in  the  legal  view  of  the  case.  The  mine  was  worked 
with  the  defendant's  knowledge  and  for  his  benefit,  and  he  was 
a  complete  partner  in  the  concern;  and  however  the  prospectus 
might  affect  the  mutual  rights  and  liabilities  of  the  partners 
inter  se,  he  is  liable,  as  a  partner,  to  third  persons,  for  supplies 
made  in  the  ordinary  course  and  conduct  of  the  concern. 

(Parke,  B.  :  That  is  so,  where  credit  is  given  to  the  party ;  but 
where  it  is  not,  although  he  pritnd  facie  gives  such  an  authority 
to  his  co-partners,  is  he  not  at  liberty  to  show,  e  contra,  that  he 
did  not  in  fact  give  any  such  authority  ? 

Aldbrson,  B.  :  The  rule  you  have  stated  no  doubt  applies  to 
known  partners.) 

And,  it  is  submitted,  to  unknown  partners  also.  In  Wintle  v. 
Crou:ther(2)f  Bayley,  B.,  says:  "Where  the  partnership  firm  is 
[  *705  1  pledged,  the  partnership,  ''^consist  it  of  whom  it  may,  and  whether 
the  partners  are  named  in  the  firm  or  not,  and  whether  they 
are  sleeping  or  secret  partners,  will  be  bound,  unless  the  con- 
duct of  the  person  who  seeks  to  charge  the  partnership  can  be 
impeached."  *  *  A  joint-stock  Company,  unless  it  exist  by 
statute  or  charter,  is  equally  a  partnership  with  a  private  firm. 

(1)  6  M.  &  W.  461.  (2)  35  E.  R.  728  (I  Cr.  &  J.  316), 
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(Parke,  B.  :  It  was  not  left  to  the  jury  to  say,  whether  the  Hawken 
defendant  acted  so  publicly  as  that  he  mast  have  been  known  by  bourne. 
the  plaintiff  to  be  a  shareholder,  and  the  plaintiff  acted  on  the 
faith  of  his  being  so.  If  that  had  been  the  case,  undoubtedly  the 
defendant  must  be  taken  to  have  given  an  authority  to  carry  on 
the  mine  according  to  the  course  of  such  concerns ;  but  that  was 
a  question  for  the  jury.  But  if  the  defendant  was  utterly  unknown 
to  the  plaintiff,  the  question  is,  whether  he  can  be  made  liable, 
unless  he  be  shown  to  have  authorized  the  directors,  expressly  or 
impliedly,  to  deal  on  credit.  The  evidence  given  for  the  defendant 
was  held  by  the  learned  Judge  to  be  immaterial.) 

This  question  was  much  considered  in  Fox  v.  Clifton  (i). 

[They  also  referred  to  Dickinson  v.  Valpi/  (2),  Bourne  v.  Freeth  (3), 
and  The  South  Carolina  Bank  v.  Case  (4).] 

Crowder,  (with  whom  was  Erie),  contra  :  [  706  ] 

This  case  has  already  been  in  effect  decided  in  favour  of  the 
defendant,  by  what  fell  from  the  Court  in  the  case  of  Tredwen 
V.  Bouiiie.  *  *  The  principle  is  that  a  party  who  binds  another  [  707  ] 
as  agent,  can  do  so  only  so  far  as  in  fact  he  is  an  agent ;  and  in 
this  case  the  agency  was  limited  to  ready  money  transactions. 
Dickinson  v.  Valpy  goes  beyond  what  it  is  necessary  to  contend  for 
here.  In  that  case  there  was  no  express  limitation  of  the  authority. 
*  *  In  principle  there  is  no  difference  between  this  case  and  that 
of  clubs,  where  the  members  are  liable  only  to  the  extent  of  their 
subscriptions:  Flemyng  v.  Hector  (5).  *  *  Everybody  knows 
that  a  shareholder  in  a  joint-stock  Company  is  a  person  who  pays 
calls,  and  thereby  limits  the  amount  of  his  liability.  In  Pitchford 
V.  Davis  {6)y  Parke,  B.,  says:  **A  shareholder  *who  does  not  [♦708] 
interfere  with  the  management  of  the  concern  is  not  liable." 

(Parke,  B.  :  That  was  the  case  of  an  incomplete  partnership. 
Here  the  defendant  has  become  a  complete  partner,  and  the 
question  is,  whether  he  can  limit  the  authority  given  to  his 
co-partners  to  dealings  not  upon  credit.) 

(1)  31  R.  R.  536  (6  Bing.  776 ;  4   Man.  &  Ry.  512). 

Moo.  &  P.  676;  9  Bing.  115;  2  (4)  32  R.  R.  433  (8  B.  &  C.  427 ;  2 

Moo.  &  Sc.  146).  Man.  &  Rj-.  459). 

(2)  34  R.  R.  348  (10  B.  &  C.  128 ;  5  (5)  46  R.  R.  553  (2  M.  &  W.  172). 
Man.  &  Ry.  126).  (6)  52  R.  R.  608  (5  M.  &  W.  2). 

(3)  33  R.  R.  275  (9  B.  &  C.  632;  4 


856  .1841.    EX.    8  MEE.  &  W.  708—709.  [b-b. 

Hawken     He  has  become  a  partner  so  as  to  have  a  right  to  the  profits ;  bat 

BouBKE.      ^^^  authority  he  gives  is  not  therefore  the  less  a  limited  one.      It 

is  not  like  a  case  of  general  partnership  and  general  authority.    All 

partnerships  are  but  a  form  of  the  relation  of  principal  and  agent, 

and  the  question  must  always  be  as  to  the  extent  of  the  agency. 

(Alderson,  B.  :  There  are  certain  usual  and  ordinary  modes  of 
dealing  belonging  to  trading  concerns,  among  which  is  dealing 
on  credit.  Is  it  not,  then,  a  reasonable  inference  of  law,  that  a 
party  who  becomes  a  partner  in  such  a  concern,  shall  be  held  to  deal 
on  the  usual  terms,  until  he  informs  the  other  party  that  he  is  not 
dealing  on  those  terms,  but  has  limited  his  responsibility,  and  is 
dealing  on  unusual  terms  ?) 

It  is  not  a  reasonable  inference,   because  all  mankind  believe 

the  contrary:  nobody  supposes  a  shareholder  to  be  trusting  the 

directors  to  that  extent,  although  in  ordinary  partnerships  it  is 

so  assumed.     *     *     * 

Cur.  adv.  rulU 

[  709  ]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

In  this  case,  which  was  argued  before  my  brothers  Alderson, 
Gumey,  and  myself,  at  the  sittings  after  Hilary  Term  last,  the  only 
point  was,  whether  my  brother  Maule's  direction  to  the  jury  was 
right.  It  was  an  action  against  the  defendant  as  a  shareholder,  in 
what  is  termed  a  scrip  mine  in  Cornwall,  carried  on  for  the  benefit 
of  several  persons,  by  directors,  and  the  claims  were  for  necessary 
goods  supplied  for  the  working  of  the  mine,  pursuant  to  the  order 
of  the  purser,  which,  there  was  evidence,  was  a  customary  course 
in  such  concerns.  It  appeared  that  the  defendant  had  taken  shares 
in  the  undertaking  at  or  about  the  time  of  its  establishment,  and 
paid  sums  of  money  towards  working  the  mine,  and  interfered  in 
the  appointment  of  directors ;  and,  in  short,  that  he  was  really  a 
partner  in  the  working  of  it :  but  there  was  evidence  that  he  had 
become  such  under  an  agreement,  of  which  the  prospectus  was 
ofifered  as  proof,  that  the  directors  were  not  to  deal  upon  credit ; 
and  the  plaintiff  was  entirely  ignorant  that  the  defendant  bad 
anything  to  do  with  the  concern.  In  summing  up  the  case,  the 
learned  Judge  told  the  jury,  that  he  thought  that,  the  mine  being 
worked  for  and  with  the  knowledge  of  the  defendant,  he  was  liable 
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on  such  contracts  as,  according  to  the  usual  way  of  conducting  Hawken 
such  a  concern,  are  made  on  behalf  of  the  mine-owners,  unless  the  bourne. 
person  actually  ordering  supplies  had,  in  fact,  no  authority  from 
the  defendant,  and  the  plaintiff  had  notice  of  this :  and  there 
being  evidence  that  the  contract  in  question  was  made  in  the  usual 
way  of  conducting  such  a  concern,  and  no  proof  that  the  plaintiff 
knew  of  the  limitation  of  the  directors'  authority,  and  of  the  agent 
appointed  by  them,  the  plaintiff  had  a  verdict. 

We  have  felt  some  doubt,  in  considering  this  case,  whether  the 
defendant  was  liable,  assuming,  as  we  must  for  the  purpose  of  the 
argument,  that  there  was  an  agreement  *that  the  directors  were  not  [  *7io  ] 
to  deal  upon  credit.  We  are,  however,  now  satisfied  that  the 
learned  Judge's  direction  was  right,  and  that  the  jury  were 
warranted  in  finding  the  defendant  liable  to  this  demand.  There 
was  evidence  that  he  was  a  complete  partner  with  the  directors,  in 
working  the  mines  in  the  manner  they  were  worked ;  and  one 
partner,  by  virtue  of  that  relation,  is  constituted  a  general  agent 
for  another,  as  to  all  matters  within  the  scope  of  the  partnership 
dealings,  and  has  communicated  to  him,  by  virtue  of  that  relation, 
all  authorities  necessary  for  carrying  on  the  partnership,  and  all 
such  as  are  usually  exercised  by  partners  in  that  business  in  which 
they  are  engaged.  Any  restriction  which,  by  agreement  amongst 
the  partners,  is  attempted  to  be  imposed  upon  the  authority  which 
one  possesses  as  a  general  agent  for  the  other,  is  operative  only 
between  the  partners  themselves  ;  and  does  not  limit  the  authority 
as  to  third  persons,  who  acquire  rights  by  its  exercise,  unless  they 
know  that  such  restriction  has  been  made.  In  the  present  case, 
therefore,  the  acting  directors  had  power  to  bind  the  defendant  by 
contracts  made  by  themselves,  if  made  in  the  usual  way  of  con- 
ducting  such  a  concern,  as  well  as  by  those  made  by  a  purser,  if  it 
was  the  usual  mode  to  act  by  the  intervention  of  such  an  agent. 
We  think,  therefore,  that  the  learned  Judge's  direction  was  correct, 
and  that  the  rule  must  be  discharged. 

Hide  discharged. 
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1841.  NEWTON    V.   WILMOT,    Bakt. 

Jvne  17. 
(8  Meeson  &  Welsby,  711—722  ;  S.  C.  10  L.  J.  Ex.  476.) 

plf'^  The  defendant  demised  to  the  plaintiff,  for  21  years,  a  mansion-house 

....-,  and  land,  with  the  sole  licence  of  shooting  and  sporting  over  all  other  the 

lands,  plantations,  and  covert«  of  the  defendant,  subject  to  the  liberty  for 
each  tenant  on  his  farm  to  kill  rabbits,  with  ferrets  only.  The  defendant 
covenanted  for  quiet  enjoyment,  and  that  if,  at  any  time  during  the  term, 
any  of  the  tenants  of  the  defendant  of  any  such  lands,  plantations,  coverts, 
&c.,  should  obstruct  the  plaintiff  in  the  enjoyment  of  the  said  licence,  or 
should  destroy  the  game,  rabbits,  &c.,  then  the  defendant  would,  upon  the 
requisition  of  the  plaintiff,  give  notice  to  quit  to  such  tenants,  and  enforce 
the  notice  by  such  legal  measures  as  should  be  necessary.  Breach,  that, 
after  the  demise  to  the  plaintiff,  the  defendant  demised  to  T.  B.  for  the 
term  of  twelve  years,  one  hundred  acres  of  the  plantations  on  which  the 
exclusive  right  of  killing  rabbits  had  been  granted  to  the  plaintiff,  without 
any  clause  in  the  demise  to  prevent  the  said  T.  B.  from  obstructing  the 
plaintiff  in  the  enjoyment  of  the  said  licence,  or  from  destroying  rabbits, 
and  without  reserving  to  the  defendant  the  power  of  giving  T.  R.  notice  to 
quit,  or  of  enforcing  such  notice  by  such  legal  measures  as  should  be 
necessary,  the  said  plantations  not  being  at  the  time  of  the  demise  to  the 
plaintiff  parcel  of  any  farm ;  and  that  the  said  T.  B.  did  afterwards  kill  and 
destroy  divers  rabbits.  The  defendant  in  his  plea  set  out  the  lease  on  oy^, 
which  contained,  amongst  other  things,  the  demise,  of  certain  lands  and 
pools,  *'  for  the  better  description  whereof  a  plan  is  indorsed  on  the  second 
skin  of  these  presents : "  the  plan  was  not  set  out  on  the  oyer.  The 
defendant  then  pleaded,  that  the  said  rabbits  so  killed  by  T.  B.  were  killed 
by  him  on  his  own  farm,  with  ferrets  only :  Held,  on  demurrer  to  the  plea, 
that  the  exception  as  to  killing  rabbits  extended,  not  only  to  farms  existing 
at  the  time  of  the  demise  to  the  plaintiff,  but  also  to  farms  subsequently 
created. 

Held,  also,  that  the  declaration  was  bad,  as  not  containing  any  breach, 
the  demise  to  T.  B.  not  constituting  any  breach  of  the  defendant's 
covenant. 

Semble^  that  it  was  not  necessary  to  set  out  on  oyer  the  plan  referred  to 
in  the  indenture. 

Covenant.  The  declaration  stated,  that  the  defendant,  by 
indentare  dated  the  28th  of  August,  1840,  made  between  the 
defendant  of  the  one  part,  and  the  plaintiff  of  the  other  part,  did 
grant  and  demise  to  the  plaintiff  the  manor  of  Berkeswell,  in  the 
county  of  Warwick,  and  the  capital  mansion-house  called  Berkes- 
well Hall,  with  the  appurtenances,  &c. ;  and  also  the  sole  and 
exclusive  licence,  privilege,  and  authority  to  and  for  the  plaintiff, 
his  executors,  administrators,  and  assigns,  and  his  and  their  game- 
keepers, and  all  and  every  person  and  persons,  by  his  and  their 
appointment  or  permission,  of  hunting,  coursing,  shooting,  fowling, 
sporting,  and  fishing  in  the  river  Blythe,  and  upon  and  over  all 
other  the  lands,  plantations,  coverts,  and  waters  of  the  defendant, 
extending  over  upwards  of  two  thousand  acres  of  land,  within  the 
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connty  of  Warwick  aforesaid,  or  otherwise,  for  the  purpose  of  Nbwton 
killing  or  taking  game,  rabbits,  fish,  wild  ducks,  teal,  widgeon,  wiluot. 
snipes,  woodcocks,  and  other  wild  fowl,  the  plaintifif,  his  executors, 
administrators,  or  assigns  making  good  any  damage  occasioned  to 
such  lands,  plantations,  or  coverts  *by  all  or  any  of  the  means  or  [  *7i2  ] 
ways  aforesaid,  and  paying  to  the  defendant  or  his  assigns,  or  such 
other  person  or  persons  as  aforesaid,  a  reasonable  compensation 
for  the  same,  subject  to  the  liberty  for  each  tenant,  on  his  farm,  to 
kill  rabbits  thereon,  with  ferrets  only  ;  except  as  therein  excepted : 
to  hold  the  same  unto  the  plaintiff,  his  executors,  administrators, 
and  assigns,  from  the  date  of  the  indenture  for  the  term  of  twenty- 
one  years  thence  next  ensuing.  The  declaration  then  stated  a 
covenant  by  the  defendant,  his  heirs,  &c.,  for  quiet  enjoyment  of 
the  manor,  mansion-house,  lands,  and  premises  thereby  demised 
and  granted,  and  also  a  covenant  with  the  plaintiff,  that  if,  at  any 
time  during  the  said  term,  any  of  the  tenants  of  the  defendant,  his 
heirs  or  assigns,  of  any  such  lands,  plantations,  or  coverts  in 
which  the  sole  and  exclusive  right  of  killing  or  taking  game  and 
other  things  as  aforesaid  was  thereby  granted,  should  hinder  or 
obstruct  the  plaintiff,  his  executors,  administrators,  or  assigns,  in 
the  enjoyment  of  the  said  licences  and  privileges,  or  should  wilfully 
destroy,  or  permit  or  suffer  to  be  destroyed,  the  game,  rabbits,  fish, 
or  wild  fowl,  on  any  of  such  lands  or  waters,  or  the  nests  or  eggs 
of  any  game,  rabbits,  or  wild  fowl,  then  and  as  often  as  the  same 
should^  happen,  the  defendant,  his  heirs  or  assigns,  would,  upon 
the  requisition  of  the  plaintiff,  his  executors,  administrators,  or 
assigns,  give  such  tenant  or  tenants  notice  to  quit  the  premises  in 
his  or  their  occupation,  and  should  and  would  enforce  such  notice 
to  quit  by  such  legal  measures  as  should  be  necessary  :  as  by  the 
said  indenture,  reference  being  thereunto  had,  will  more  fully 
appear.  And  the  plaintiff  further  says,  that  afterwards,  and  after 
the  28th  day  of  August  in  the  year  aforesaid,  to  wit,  on  the  29th 
day  of  the  said  month  of  August  in  the  year  aforesaid,  he  the 
plaintiff  entered  into  and  upon  the  premises  so  to  him  granted, 
demised,  and  leased  as  aforesaid,  and  became  and  was  possessed 
thereof  for  the  said  term  so  to  him  therein  granted  as  aforesaid : 
*yet  the  defendant  afterwards,  and  during  the  continuance  of  the  [  'Zis  ] 
said  term,  to  wit,  on  the  28th  of  September  in  the  year  aforesaid, 
demised  unto  one  Thomas  Botherham,  among  other  things,  divers* 
to  wit,  one  hundred  acres  of  the  plantations,  on  which  respectively 
the  sole  and  exclusive  right  of  killing  or  taking  rabbits,  as  in  the 
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Newton  said  indenture  above  mentioned,  was  by  the  same  indenture  granted 
WiLMOT.  ^o  t.he  plaintiff,  to  hold,  amongst  other  things,  the  said  last- 
mentioned  plantations  to  the  said  Thomas  Botherham,  for  a  certain 
number  of  years,  to  wit,  the  term  of  twelve  years  and  a  half  from 
the  29th  of  September  then  instant,  without  any  restriction  to  or 
upon  the  said  Thomas  Botherham  as  to  the  killing  or  taking  rabbits 
in  such  plantations  as  last  aforesaid,  and  without  any  clause  or 
provision  in  the  said  demise  so  made  to  the  said  Thomas  Bother- 
ham  as  aforesaid,  to  prevent  the  said  Thomas  Botherham,  being 
such  lessee  as  last  aforesaid,  from  hindering  or  obstructing  the 
plaintiff,  his  executors,  administrators,. or  assigns,  in  the  enjoyment 
of  the  said  licences  and  privileges,  or  from  destroying  or  permitting 
or  suffering  to  be  destroyed  the  rabbits  on  such  plantations  as  last 
aforesaid,  and  without  reserving  to  the  defendant,  or  his  heirs  or 
assigns,  any  power  or  authority  to  act  upon  the  requisition  of  the 
plaintiff,  his  executors,  administrators,  or  assigns,  to  give  to  the 
said  Thomas  Botherham,  so  being  such  tenant  as  aforesaid,  notice 
to  quit  the  premises  in  his  occupation,  or  to  enforce  any  such 
notice  to  quit  by  such  legal  measures  as  should  be  necessary,  if  at 
any  time  during  the  said  term  first  above  mentioned  he  should 
hinder  or  obstruct  the  plaintiff,  his  executors,  administrators,  or 
assigns,  in  the  enjoyment  of  the  said  licences  and  privileges,  or 
should  wilfully  destroy,  or  permit  or  suffer  to  be  destroyed,  the 
rabbits  on  any  of  the  said  last-mentioned  plantations ;  neither  of 
the  said  last-mentioned  plantations  nor  any  part  thereof  being,  at 
[  ^714  ]  the  time  of  making  of  the  *said  grant,  demise,  and  lease  first 
above  mentioned,  nor  having  before  that  time  been,  within  or  parcel 
of  any  farm,  according  to  the  true  intent  and  meaning  of  the  said 
indenture ;  and  the  plaintiff  further  saith,  that  the  said  Thomas 
Botherham  did  afterwards,  and  during  the  continuance  of  the  said 
first-mentioned  demise,  to  wit,  on  &c.,  and  on  divers  other  days  and 
times,  &c.,  kill  and  destroy  divers,  to  wit,  100  rabbits  on  the  said 
last-mentioned  plantations,  of  great  value,  to  wit,  of  the  value  of 
5/.  Wherefore  the  plaintiff  saith  that  the  defendant  hath  broken 
the  covenant  so  made  by  the  defendant  with  the  plaintiff  in  and  by 
the  said  indenture. 

The  defendant  craved  oyer  of  the  indenture,  which  was  set  out, 
and  the  terms  of  which  were  substantially  the  same  as  those  stated 
in  the  declaration ;  and  in  which  was  further  contained  a  demise 
of  certain  pools,  ponds,  stews,  &c.,  and  then  proceeded  thus  :  **  for 
the  better  description  whereof,  a  plan  is  indorsed  on  the  second 
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skin  of  these  presents:**  this  plan  was  not  set  out  in  the  plea.      Newton 
The  defendant    then  pleaded,   that  the   said   rabbits  killed  and      wilmot. 
destroyed  by  the  said  Thomas  Botherham,  as  in  the  declaration 
mentioned,  were  killed  and  destroyed  by  the  said  Thomas  Bother- 
ham,  80  being  such  tenant  as  aforesaid,  on  his  own  farm,  with 
ferrets  only.    Verification. 

General  demurrer,  and  joinder  in  demurrer. 

The  grounds  of  demurrer  stated  in  the  margin  of  the  paper  book 
by  the  plaintiff,  were,  first,  that  it  was  not  alleged  in  the  plea,  that 
the  plantation  demised  to  Botherham  was  part  of  a  farm  at  the 
time  of  the  demise  to  the  plaintiff ;  secondly,  that  the  plea  was  no 
answer  to  the  breach  of  covenant  committed  by  the  defendant,  in 
making  such  a  demise  to  Botherham  as  disabled  the  defendant 
from  performing  his  covenant  with  the  plaintiff. 

The  points  of  argument  on  the  part  of  the  defendant  were,  first, 
that  the  declaration  did  not  show  any  breach  of  any  of  the  cove- 
nants in  the  lease  on  which  the  plaintiff  *had  declared ;  secondly,  [  *7i5  ] 
that  the  killing  of  the  rabbits  by  Botherham,  as  alleged  on  the 
record,  did  not  constitute  a  breach  of  covenant ;  thirdly,  that  the 
demise  by  the  defendant  to  Botherham,  as  alleged  in  the  declaration, 
did  not  constitute  a  breach  of  covenant. 

Manning,  Serjt.,  in  support  of  the  demurrer : 

The  plea  is  bad,  first,  on  the  ground  that  it  does  not  allege  that 
the  plantation  demised  to  Botherham  was  part  of  a  farm  at  the  time 
of  the  demise  to  the  plaintiff.  *  *  The  defendant  could  not 
create  new  farms  out  of  the  lands  which  then  were  plantations  and 
coverts,  and  thereby  confer  on  the  tenants  the  right  of  killing 
rabbits  on  them.  The  plea,  *therefore,  ought  to  have  shown  that  [  *7i6  ] 
this  plantation  was  part  of  a  farm  at  the  time  of  the  demise  to  the 
plaintiff.  The  second  point  is,  that  the  defendant  having  disabled  ' 
himself  from  performing  his  covenant  to  give  notice  to  quit  to  the 
tenants,  in  case  they  should  hinder  or  obstruct  the  plaintiff  in  the 
enjoyment  of  the  licences  or  privileges  granted,  or  should  destroy 
the  game,  rabbits,  &c.,  that  amounts  to  a  breach  of  the  covenant 
for  quiet  enjoyment,  to  which  the  plea  is  no  sufficient  answer. 
The  covenant  is  a  general  one,  not  qualified  in  any  way  whatsoever. 
It  means  that  the  defendant  will  always  be  in  a  condition  to  give 
an  effectual  notice  to  the  tenants  who  obstruct  the  plaintiff.  In 
Pom/ret  v.  Ryecroft  (i),  it  was  held,  that  if  a  lease  be  made  of  a 

(1)  1  Saund.  321—322. 
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Nkwton      house  and  estovers,  and  the  lessor  destroy  all  the  wood,  the  lessee 
wiLMOT.      shall  have  an  action  of  covenant. 

(Aldebson,  B.  :  The  only  point  is,  whether  this  covenant  is  con- 
fined to  those  which  were  farms  at  the  time  of  the  demise  to  the 
plaintiff,  or  whether  it  extends  to  farms  which  were  afterwards 
created.) 

Letting  the  plantations  to  farm  does  not  make  them  farms.     The 
word  '*  farm  "  is  not  a  legal,  bat  a  popular  term. 

(Aldebson,  B.  :  If  Sir  E.  Wilmot  had  let  the  plantations  to  farm, 
it  might  be  important  to  the  tenant  to  destroy  the  rabbits,  in  order 
to  prevent  them  from  injuring  the  young  trees.  The  words  are, 
*'  subject  to  the  liberty  for  each  tenant  on  his  farm  to  kill  rabbits 
thereon  with  ferrets  only ; "  why  should  not  that  extend  to  the 
plantations  as  well  as  the  land  ?  It  is  not  at  all  unusual  to  let  the 
plantations  with  the  farms  adjoining.  Suppose  the  defendant  had 
held  in  his  own  hands  land  in  com,  and  he  afterwards  let  that  land, 
would  that  be  within  the  exception  ?) 

Clearly  not ;  because,  if  it  was  intended  that  the  defendant  or  any 
other  person  should  have  a  right  to  kill  rabbits  in  lands  not  then 
forming  part  of  any  farm,  there  would  have  been  an  express  reser- 
[  *717  ]  vation  of  aright  *to  Sir  E.  Wilmot  to  kill  rabbits  on  those  parts  in 
his  own  hands.  As  there  is  no  such  reservation,  it  was  not  intended 
to  reserve  the  right  to  kill  rabbits  there. 

(Pabke,  B.  :  You  have  by  your  demurrer  admitted  that  the 
rabbits  were  killed  by  Botherham  on  his  farm  with  ferrets  only.  I 
cannot  see  how  you  can  get  rid  of  that  admission. 

Aldebson,  B.  :  Unless  you  can  establish  that  the  exception 
extends  only  to  such  lands  as  were  farms  at  the  time  of  the  demise, 
there  is  no  breach  of  covenant.) 

The  defendant  had  no  power  to  create  anything  into  a  farm  which 
was  not  a  farm  at  the  time  of  the  demise. 

(Pabke,  B.  :  You  say  that  the  lease  to  Botherham  was  a  breach 
of  the  covenant  that  the  defendant  will  give  notice  to  quit  to  the 
tenants  who  obstruct  the  plaintiff  in  the  enjoyment  of  the  privileges 
granted.) 
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Yes :  by  granting  a  lease  to  Botherham  for  a  period  of  twelve  years,  Newton 
without  any  restriction  as  to  taking  rabbits,  and  without  reserving  wilmot. 
power  to  himself  to  act  upon  the  requisition  of  the  plaintiff  to  give 
notice,  he  has  disabled  himself  from  doing  so.  This  is  precisely 
Sir  Anthony  Main's  case  (i).  There  Sir  A.  Main  leased  certain 
lands  to  one  Scot  for  twenty-one  years  by  indenture,  and  covenanted 
that,  at  any  time  during  the  life  of  Scot,  upon  surrender  of  his 
lease,  he  would  make  a  new  lease  during  the  residue  of  the  years, 
and  bound  himself  to  perform  the  covenants.  In  debt  brought 
upon  the  obligation  by  Scot  against  Sir  A.  Main  he  pleaded,  that 
Scot  did  not  surrender,  &c. ;  to  which  Scot  replied,  that  after  the 
lease  Sir  Anthony  had  accepted  a  fine  sm-  conusance  &c.,  and  by 
the  same  fine  granted  and  rendered  the  land  to  the  conusee  for 
eighty  years ;  and  upon  demurrer,  it  was  adjudged  for  the  plaintiff. 
So  here,  the  covenant  is  broken  by  granting  a  lease  to  Botherham, 
not  reserving  a  right  to  restrain  him  from  obstructing  the  lessee, 
and,  in  respect  of  this  breach,  it  is  immaterial  whether  Botherham 
has  ^killed  rabbits  or  not.  The  plea,  therefore,  relies  upon  matter  [  •718  ] 
which  is  irrelevant  to  this  breach.  The  same  principle  was  estab- 
lished in  Beswick  v.  Swindells  (2),  TJieEarl  of  Shrewsbury  v.  Gould  (3), 
and  WarbuHon  v.  Storr  (4). 

(Aldebson,  B.  :  If  Botherham  had  killed  rabbits  on  his  farm 
otherwise  than  by  ferrets,  and  the  plaintiff  had  brought  an  action 
against  the  defendant  for  breach  of  covenant,  to  which  the  defendant 
had  pleaded  that  the  plaintiff  had  not  required  him  to  give  notice 
to  Botherham,  and  the  plaintiff  had  replied  that  the  defendant  had 
demised  to  Botherham,  so  as  to  disable  himself  from  giving  notice 
to  Botherham,  then  he  would  have  brought  himself  within  Sir  A. 
Main's  case.  There  must  be  a  breach.  In  Sir  Anthony  Main's  case 
there  was  no  request  by  Scot  that  Sir  Anthony  Main  would  make  a 
new  lease,  nor  was  Scot  evicted  or  otherwise  actually  damnified. 

Parke,  B.  :  In  Warburton  v.  Storr,  the  parties  entered  into  an 
agreement  to  refer  a  dispute  to  arbitration,  and  bound  themselves 
mutually  in  a  penalty  for  the  true  and  faithful  observance  and 
performance  of  the  award ;  and  it  was  held  that  the  penalty  was 
incurred  by  a  revocation  of  the  submission.  There  there  was  a 
clear  breach ;  but  here  non  constat  that  Botherham  ever  will  kill  any 

(1)  5  Co.  Eep.  21.  (3)  21  B.  B.  367  (2  B.  &  Aid.  487). 

(2)  53  E.  R.  196  (5  Nev.  &  M.  378;  (4)  4  B.  &  C.  103;  6  Dowl.  &  By. 
3  Ad.  &  El.  868).                                          213. 
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Nbwton      rabbits  except  with  ferrets ;  there  may  never  be  a  breach  ;  it  is  con- 

WiLMOT.      tingent  whether  the  right  to  require  the  defendant  to  give  notice 

would  ever  be  exercised   or  not.    Would  it  be  a  breach  of  the 

covenant,  if  you  left  out  the  fact  of  the  killing  of  the  rabbits? 

Warburton  v.  Storr  has  no  application  to  such  a  case  as  that.) 

The  plea  takes  an  issue  which  is  wholly  immaterial.     All  that 
Botherham  has  done  only  goes  to  the  amount  of  damage. 

(Parke,"B.  :  The  case  of  Besivick  v.  Swindells  is  the  other  way. 
There,  upon  the  marriage  of  A.  with  B.,  the  widow  and  successor 
[  *7i9  ]  of  G.  a  trader,  A.,  in  consideration  "^of  the  stock  in  trade  which  he 
received  with  B.,  gave  a  bond  to  D.,  conditioned  to  pay  to  the 
children  of  B.  by  C,  within  twelve  months  after  her  death,  300/., 
if,  upon  an  account  taken,  the  stock  in  trade  and  efifects  of  the 
business,  if  then  carried  on  by  A.,  should  amount  to  400/.  A., 
during  the  lifetime  of  B.,  discontinued  the  trade,  and  ceased  to 
have  any  stock ;  and  it  was  held  that  the  obligation  was  discharged. 
There  the  circumstances  had  never  arisen  to  which  the  condition 
applied,  and  the  Court  held  that  there  was  no  breach  of  the  condi- 
tion, there  being  no  implied  condition  that  the  obligor  should  carry 
on  the  trade  during  the  life  of  A.  So  here,  there  is  no  implied 
condition  that  the  defendant  should  always  be  iu  a  situation  to  give 
an  effectual  notice  to  quit  to  all  or  any  of  his  tenants.) 

According  to  Sir  A,  Main's  case,  such  a  condition  would  be  implied. 

(EoLFB,  B. :  Suppose  the  tenant  was  holding  under  a  lease  for  a 
term  of  years  at  the  time  of  the  demise  to  the  plaintiff,  what  would 
be  the  meaning  of  the  covenant,  as  to  giving  notice  to  quit,  in 
that  case  ?) 

The  defendant  might  answer,  that  at  the  time  of  the  demise^  the 
premises  were  let  for  a  term  of  years,  and  that  the  lease  contained 
a  power  to  give  such  notice  to  quit.  This  clause,  it  is  submitted, 
amounts  to  a  covenant  that  the  defendant  was,  and  should  continue 
to  be,  in  a  situation  to  give  notice  to  quit  to  his  tenants.  There  is 
no  violence  in  supposing  that  the  land  was  let  from  year  to  year. 

(BoLFE,  B. :  There  is  an  absolute  covenant  for  quiet  enjoyment, 
which  meets  every  thing ;  but  the  defendant  says  further,  that  he 
will  give  notice  to  quit ;  if  he  is  not  able  to  do  so,  then  the  plaintiff 
may  resort  to  the  other  branch  of  the  covenant.) 
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If  he  covenants  to  do  that  which  he  has  no  power  to  do,  or  which      Kewton 
he  has  disabled  himself  from  doing,  he  is  liable.  Wilmot. 

(Alderson,  B.  :  All  the  cases  cited  in  the  note  to  Beswick  v. 
Swindells  are  cases  where  there  was  an  actual  breach.     If  there  is 
no  breach,  and  the  defendant  is  ready  to  do  all  that  he  is  required 
to  do  when  there  *is  a  breach,  is  not  that  sufficient  ?    If  Rotherham       [  *720  ] 
never  commits  any  breach,  why  should  the  defendant  be  liable  ?) 

Because  he  covenants  to  do  a  particular  act,  which  he  has  disabled 
himself  from  performing.  If  a  vendor  covenant,  that  he  is  seised 
in  fee,  the  vendee  may  sue  upon  that  covenant  before  eviction. 

(Alderson,  B.  :  The  lease  may  cease  to  exist  before  it  becomes 
necessary  to  give  notice  to  Rotherham.  The  right  to  require  the 
defendant  to  turn  him  out  depends  on  the  tenant  committing  a 
breach.  It  does  not  follow  that  he  will  commit  a  breach  within 
the  twelve  years.) 

If  A.,  after  covenanting  with  me  that  he  will  not  place  B.  in  such  a 
situation  as  will  enable  B.  to  do  me  a  specific  injury,  does  put  B. 
in  such  situation,  it  is  no  defence  that  B.  has  not  injured  me, 
especially  if  the  power  of  injuring  continues  down  to  the  time  of 
bringing  the  action.     *     ♦     * 

Whateley,  who   was  to  have  argued  for  the  defendant,  was       [  721  ] 
stopped  by  the  Court. 

Parke,  B.  : 

As  to  the  objection  arising  on  oyer,  it  is  unnecessary  to  enter 
into  that  question,  as  we  think  there  is  no  sufficient  breach,  and 
that  the  declaration  is  bad  on  general  demurrer.  (His  Lordship 
here  read  the  covenant,  as  stated  in  the  declaration,  and  the 
breach.)  It  is  admitted,  that  if  Sir  E.  Wilmot,  or  any  of  his 
tenants,  had  killed  rabbits,  otherwise  than  with  ferrets,  on  lands 
demised  to  them  subsequently  to  the  plaintiff's  lease,  it  would  have 
been  a  breach  of  that  covenant.  But  the  question  is,  to  what  does 
the  exception  extend  ?  Does  it  extend  to  such  lands  as  were  then 
farms,  or  to  such  as  from  time  to  time  should  be  let  to  tenants  who 
may  occupy  them  as  farms  ?  It  appears  to  me  that  it  extends  to 
all  farms,  not  only  to  those  which  existed  at  the  time  of  the  demise, 
but  to  any  lands  which  the  defendant  afterwards  chose  to  demise  to 
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Newton  future  tenants.  If  he  chooses  to  demise  what  is  a  plantation  as  a 
WiLMOT.  farm,  the  tenant  of  that  new  farm  has  a  right  to  kill  rabbits  on  it. 
It  seems  to  me,  therefore,  that  there  is  no  breach  of  the  first 
covenant.  Then,  is  there  any  breach  of  the  next  covenant,  which 
is  by  way  of  addition  to  the  covenant  for  quiet  enjoyment? 
That  is,  that  if  at  any  time  during  the  said  term,  any  of  the 
tenants  of  the  defendant  of  any  lands,  plantations,  &c.  on  which 
the  sole  right  of  killing  game  was  thereby  granted,  should  hinder 
or  obstruct  the  plaintiff  in  the  enjoyment  of  the  said  licences  and 
privileges,  or  should  wilfully  destroy  the  game,  rabbits,  &c.  (that  is, 
-subject  to  the  exception  as  to  killing  rabbits  with  ferrets),  the 
defendant  would,  upon  the  requisition  of  the  plaintiff,  give  the 
tenant  notice  to  quit  the  premises  in  his  occupation.  There  may 
be  a  question  whether  that  covenant  extends  to  any  tenants,  bat 
such  tenants  over  whom  he  had  a  power  to  give  notice  to  quit,  viz. 
[  *722  ]  tenants  from  year  to  year :  *but  I  clearly  think  that  it  does  not 
hinder  the  defendant  from  letting  his  lands  in  any  way  he  thinks 
fit.  The  demise  by  him  of  his  lands  for  a  term  of  years  is  no 
breach  of  this  condition.  He  covenants,  that  when  a  breach  takes 
place,  he  will  be  in  a  condition  to  give  his  tenants  notice  to  quit ; 
therefore  that  covenant  is  not  broken,  until  the  event  happens 
on  which  the  notice  to  quit  is  to  be  given.  Sir  Anthony  Main'^ 
case,  which  has  been  cited,  may  go  to  the  length  of  deciding,  that, 
if  there  is  a  breach  of  covenant  committed,  the  personal  requisition 
to  the  defendant  would  be  unnecessary,  as  he  has  it  not  in  his 
power  to  comply  with  it.  But  there  is  no  breach  of  covenant  till 
the  event  happens ;  and  on  my  construction  of  the  covenant  for 
quiet  enjoyment,  it  has  not  arisen,  for  the  tenants  have  not  killed 
rabbits  contrary  to  the  covenant.  I  think  there  is  no  implied 
covenant  that  the  defendant  will  always  be  in  a  condition  to  give 
notice  to  his  tenants,  but  only  to  such  tenants  as  he  could  give 
notice  to.  There  has  been  no  breach,  and  non  coiistat  that  there 
ever  will  be.  The  tenant  Botherham  may  go  through  the  whole 
term  of  his  lease  without  killing  any  rabbits.  I  think,  there- 
fore, that  the  declaration  is  bad,  as  containing  no  breach  of  the 
covenants,  and  that  our  judgment  must  be  for  the  defendant. 

Alderson,  B.,  and  Gurnby,  B.,  concurred. 

BoLFB,  B. : 

If  the  right  to  kill  rabbits  were  to  be  confined  to  farms  existing 
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at  the  time  of  the  demise,  for  the  same  reason  it  could  only  apply 
to  the  existing  tenants,  and  the  executors  of  the  existing  tenants, 
or  the  future  tenants,  would  have  no  right  to  kill  rabbits  in  the 
manner  mentioned  in  the  exception. 

Judcfment  for  the  defendant. 


Newton 
r, 

WiLMOT. 


SMART   V.    HYDE. 

(8  Mee8on  &  Welsby.  723—728  ;  10  L.  J.  Ex.  479 ;  1  Dowl.  N,  S.  69.) 

Assumpsit.  The  declaration  stated,  that,  in  consideration  that  the 
plaintiff  would  buy  of  the  defendant  a  mare  at  a  certain  price,  the 
defendant  promised  that  she  was  sound,  and  averred  as  a  breach  that  she 
was  not  sound.  The  defendant  pleaded  that  the  mare  was  sent  to  a 
repository  for  the  sale  of  horses,  to  be  sold  according  to  certain  rules,  which 
were  that  **  a  warranty  of  soundness  should  remain  in  force  until  noon  of 
the  day  after  the  sale,  when  it  would  he  complete,  and  the  responsibility  of 
the  seller  terminate,  unless  in  the  meantime  a  notice  and  certificate  of 
unsoundness  were  given : "  that  the  sale  took  place  subject  to  the  rules, 
and  that  the  same  were  agreed  to  by  the  parties,  and  that  such  notice  and 
certificate  were  not  given  within  the  time  limited:  Held,  that  the  plea  was 
good,  and  that  it  did  not  amount  to  the  general  issue. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that 
the  plaintiff  would  buy  of  the  defendant  a  mare  at  a  certain  price, 
the  defendant  promised  the  plaintiff  that  the  mare  was  sound,  and 
averred  as  a  breach  that  the  mare  was  not  sound. 

The  defendant  pleaded,  amongst  other  pleas,  thirdly,  that,  before 
the  promise,  he  the  defendant  sent  the  mare  to  a  certain  place  for 
the  sale  of  horses,  called  Lucas's  Bepository,  there  to  be  sold 
according  to  certain  rules,  which  were  in  the  words  following : 
**  Terms  of  private  sale.  A  warranty  of  soundness,  when  given  at 
this  repository,  will  remain  in  force  until  twelve  o'clock  at  noon  of 
the  day  next  after  the  day  of  sale,  when  it  will  be  complete,  and  the 
responsibility  of  the  seller  will  terminate,  unless  in  the  mean  time  a 
notice  to  the  contrary,  accompanied  by  the  certificate  of  a  veteri- 
nary surgeon,  be  delivered  at  the  office  of  B.  Lucas  ;  such  certificate 
to  set  forth  the  cause,  nature,  or  description  of  any  alleged 
unsoundness ;  "  of  all  which  the  plaintiff,  before  and  at  the  time  of 
making  the  said  promise,  had  notice.  The  plea  then  averred,  that 
the  sale  was  a  private  sale,  and  that  the  promise,  and  the  buying 
from  the  defendant,  took  place  subject  to  the  said  rules  and  regula- 
tions touching  the  private  sale  of  horses,  and  that  the  same  were 
agreed  to  by  the  parties  ;  and  although  the  time  limited  by  the  said 
rules  for  the  delivery  of  the  notice  and  certificate  had  elapsed  before 
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smabt       the  commencement  of  this  suit,  yet  no  such  notice  or  certificate 
Hyde.       ^^^  been  delivered  by  or  for  the  plaintiff,  at  the  office  of  the  said 
B.  Lucas.    Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  amounted  to 
[  *724  ]  the  general  issue  :  that  whereas  the  plaintiff  *had  declared  on  an 
absolute  and  unqualified  undertaking  that  the  mare  was  sound,  the 
defendant  had  not  confessed  and  avoided  the  same,  nor  had  directly 
denied  such  promise,  but  had  stated  matters  for  the  purpose  of 
qualifying  such  promise,  and  of  showing  that  the  warranty  remained 
in  force  only  until  twelve  at  noon  of  the  day  after  the  sale,  and  was 
a  warranty  against  such  unsoundness  only  as  the  plaintiff  might 
discover  within  such  period  (i). 

Crompton,  in  support  of  the  demurrer : 

The  plea  attempts  to  show  that  there  was  a  qualification  of  the 
warranty,  and  that  the  contract  was  different  from  that  declared 
upon,  and  it  therefore  amounts  to  the  general  issue. 

(Parke,  B.  :  The  warranty,  as  set  out  in  the  declaration,  is  an 
absolute  one.  The  plea  admits  the  statement  in  the  declaration, 
but  sets  out  new  facts,  for  the  purpose  of  showing  that  there  was  no 
breach  of  contract;  it  does  not  deny  a  sale  of  the  horse,  or  the 
warranty  that  the  horse  was  sound.)     *     *     * 

f  726  ]  J.  Henderson^  contra  : 

The  plea  is  good.      The  truth  of  the  facts  stated  in    it    is 
[  727  ]       consistent  with  the  contract  alleged  in  the  declaration.    *     *     The 
fact  on  which   the  defendant  relies  is  collateral  to  the  original 
contract,  and  therefore  ought  to  be  pleaded  specially. 

Crompton,  in  reply.     *     *     * 

Parke,  B.  : 

I  am  of  opinion  that  the  plea  is  a  good  plea,  and  that  the  defen- 
dant is  entitled  to  judgment.  The  declaration  states,  that,  in 
consideration  that  the  plaintiff  would  buy  a  mare  of  the  defendant, 

(1)  This  case  has  been  refen'ed  to  by  p.  61.     See  also  Leake  on  Contracta, 

the  House  of  Lords  as  an  authority  for  4th    ed.    473).    The    point    was    not 

the  proposition  that  latent  defects  are  specifically   referred    to    during   the 

within  conditions  providing  that  the  argument,  which  turned  entirely  on 

liability  on  a  warranty  shall  cease  at  a  the  technical  form  of  the  pleadings. — 

certain  date  (Moore  v.  Harris  (1876)  1  A.  C. 
App.  Ca.  at  p.  329,  43  L.  J.  P.  C.  at 
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the  defendant  promised  that  she  was  soand.  Then  there  is  a 
special  plea,  which  states,  that  the  mare  was  sent  to  a  repository 
for  the  sale  of  *horses,  to  be  sold  according  to  certain  rules,  which 
provided  that  the  warranty  of  soundness  was  to  remain  in  force  up 
to  a  certain  time  only,  unless  notice  of  the  unsoundness  was  in  the 
mean  time  given ;  and  it  goes  on  to  aver,  that  the  sale  took  place 
subject  to  those  rules,  and  that  no  notice  was  delivered  within  the 
time  specified.  It  appears  to  me  that  such  plea  is  not  bad  as 
amounting  to  the  general  issue.  It  admits  the  contract  and  the 
promise,  but  shows  it  to  have  been  made  subject  to  certain  rules 
which  have  not  been  complied  with.  What  is  the  meaning  of  those 
terms?  It  seems  to  me  to  be  this,  that  the  warranty  shall  be 
deemed  to  have  been  complied  with,  unless  a  notice  and  certificate 
shall  be  delivered  to  the  vendor  before  twelve  o'clock  at  noon  of  the 
day  next  after  the  day  of  the  sale.  That  is  not  a  denial  of  the 
warranty,  but  a  mere  condition  annexed  to  it.  No  notice  and 
certificate  were  delivered,  and  therefore  the  contract  is  to  be 
considered  as  complied  with.  If  the  matter  relating  to  the  notice 
had  been  by  way  of  proviso  upon  the  warranty,  it  might  perhaps 
have  been  necessary  to  state  it  in  the  declaration ;  but  upon  that 
point  I  give  no  opinion.  It  is  enough  to  say,  that  every  word  of 
this  plea  is  consistent  with  the  contract  stated  in  the  declaration. 

Alderson,  B.  : 

The  meaning  of  the  plea  is,  that  there  was  a  sort  of  conventional 
warranty  of  soundness,  and  that  the  warranty  was  to  be  considered 
as  complied  with,  unless  a  notice  and  certificate  of  unsoundness 
were  given  within  a  certain  time,  which  was  not  done.  That  is  not 
a  denial  of  the  contract,  as  alleged  in  the  declaration. 

GuRNEY,  B.,  and  Eolfe,  B.,  concurred. 

Judgttient  for  the  defendant. 


Smart 

r. 
Hyde. 

[  •728  ] 


JACKSON  V.  COBBIN,  Clerk. 

(8  Meeson  &  Welsby,  790—798 ;  S.  C.  10  L.  J.  Ex.  389 ;  1  Dowl.  N.  S.  96.) 

A  declaration  in  assumpsit  stated,  in  substance,  that  the  defendant  agreed 
to  let,  and  the  plaintiff  to  take,  a  certain  messuage  and  premises  on  certain 
specified  terms,  and  that  afterwards,  in  consideration  of  the  premises,  and 
that  the  plaintiff,  at  the  request  of  the  defendant,  had  promised  the 
defendant  to  perfoi*m  his  part  of  the  agreement,  the  defendant  promised 
the  plaintiff  to  perfoim  his  part  of  the  agreement,  and  that  he  then  had 


1841. 
June  25. 


Edpch,  of 
Plens, 

[  790] 
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Jackbon  power  to  let  the  messuage  and  premises  to  the  plaintiff  without  refttriction 

V.  as  to  the  pui-pose  for  which  the  same  should  be  used  and  occupied:  Held. 

UOBBiK.  ^jjj  sjiecial  demuiTer,  that  such  a  promise  could  not  be  implied  from  the 

relation  of  the  parties*  and  that  the  consideration  alleged  was  insufficient 

to  sustain  it. 

Assumpsit.  The  declaration  stated,  that  the  plaintiff,  for  divers, 
to  wit,  two  years  before,  and  at  the  time  of  the  making  of  the 
agreement  and  promise  by  the  defendant  thereinafter  mentioned, 
had  been  and  was  tenant  to  the  defendant  of  a  certain  messaage 
and  premises  in  the  said  agreement  also  mentioned,  and  which 
said  messuage  and  premises  had  been  and  were  during  all  that 
time  held,  used,  and  occupied  by  the  plaintiff  as  such  tenant  as 
aforesaid,  for  the  purpose  of  carrying  on  therein  the  trade  and 
business  of  a  retailer  and  dealer  in  beer,  and  the  plaintiff,  daring 
all  that  time,  did  carry  on  therein  the  said  trade  and  business,  and 
the  plaintiff  had  expended  divers  monies,  to  wit,  to  the  amount  of 
lOOZ.,  in  and  about  purchasing  the  good-will  of  the  said  business, 
when  he,  the  plaintiff,  first  became  such  tenant  as  aforesaid ;  and 
the  plaintiff  was  thereupon  desirous,  at  the  time  of  the  making  of 
the  agreement  thereinafter  mentioned,  of  becoming  tenant  to  the 
defendant  of  the  said  messuage  and  premises  as  next  thereinafter 
mentioned,  for  the  purpose  of  carrying  on  therein  the  same  trade 
and  business ;  of  all  which  premises  the  defendant,  before  and  at 
the  time  of  the  making  of  the  agreement  and  promise  by  the  defen- 
dant thereinafter  mentioned,  had  notice;  and  thereupon  afterwards, 
to  wit,  on  the  24th  of  December,  a.d.  1838,  by  a  certain  agreement 
in  writing  then  made  by  and  between  the  defendant  and  the 
plaintiff,  and  signed  by  the  plaintiff  and  defendant  respectively, 
the  defendant  agreed,  in  consideration  of  the  rent  and  conditions 
thereinafter  mentioned,  to  let  to  the  plaintiff,  for  the  term  of  three 
years  from  the  25th  of  December  then  instant,  the  said  messaage 
and  premises,  at  the  yearly  rent  of  44/.  10«.,  free  and  clear  of  all 
deductions  for  sewers'  rate,  land-tax,  and  all  other  rates  and  taxes. 
[  'Tyi  ]  whether  parliamentary  or  parochial,  which  said  rent  of  *44Z.  10s. 
was  to  include  the  use  and  reasonable  wear  of  the  several  fixtares 
and  fittings  contained  in  the  schedule  thereto,  signed  by  the  defen- 
dant and  the  plaintiff ;  the  said  rent  to  be  paid  quarterly,  and  the 
first  payment  thereof  to  be  made  on  the  25th  of  March  next  ensuing 
the  date  of  the  said  agreement;  and  further,  in  consideration  of 
the  plaintiff  putting  the  aforesaid  messuage  and  premises  in  good 
and  tenantable  repair,  and  of  keeping  and  delivering  up  the  same, 
at  the  end  or  sooner  determination  of  the  said  term  of  three  vears. 
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together  with  the  said  several  fixtures  and   fittings,  in   as  good      Jackson 
plight  and  condition  as  they  then  were  (reasonable  use  and  wear      cobbin. 
thereof  only  excepted) ;  and  also  that  no  alteration  should  be  made 
by  the  plaintiff,  and  that  none  of  the  fixtures  and  fittings  before 
mentioned  should  be  removed  or  altered,  without  the  consent  in 
writing  of  the  defendant,  and  one  Amelia  his  wife,  being  first  had 
and  obtained ;    the  plaintiff  did  thereby  agree  to  take  the  said 
messuage  and  premises,  at  the  rent  and  upon  the  conditions  before 
mentioned  and  stipulated:  And  thereupon  afterwards,  to  wit,  on 
the  24th  of  December,  1888,  in  consideration  of  the  premises,  and 
that  the  plaintiff,  at  the  request  of  the  defendant,  had  promised  the 
defendant  to  perform  and  fulfil  all  things  in  the  said  agreement 
contained  on  his  part  to  be  performed  and  fulfilled,  he  the  defen- 
dant then  promised  the  plaintiff  to  perform  and  fulfil  all  things  in 
the  said  agreement  contained  on  his  the  defendant's  part  to  be 
performed  and  fulfilled,  and  that  he  the  defendant  then  had  good 
right  and  title,  and  full  and  lawful  power  and  authority  to  let  the 
said  messuage  and  premises  to  the  plaintiff  for  the  said  term  of 
three  years,  upon  the  terms  and  in  manner  above  set  forth,  and 
without  restriction  as  to  the  purpose  for  which  the  said  messuage 
and  premises  should  be  used  or  occupied  :  And  the  plaintiff  saith, 
that  he,  relying  upon  the  said  promise  of  the  defendant,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  did  take  the  said  mes- 
suage and  *premises  from  the  defendant,  at  the  rent  and  upon  the       [  *792  ] 
terms  in  the  said  agreement  stipulated,  and  then  entered  into  and 
upon  the  same,  and  became  and  was  thereof  possessed  as  tenant 
thereof,  under  and  in  pursuance  of  the  said  agreement,  and  carried 
on  in  and  upon  the  said  messuage  and  premises  his  said  trade 
or  business,  and  remained  and  continued  so  thereof  possessed  as 
tenant  as  aforesaid,  under  and  by  virtue  of  the  said  agreement,  from 
thence  until  he,  the  plaintiff,  was  evicted  and  ejected  from  the 
same  as  hereinafter  mentioned :  And  although  the  plaintiff,  from 
the  time  of  the  making  of  the  said  agreement  hitherto,  hath  well 
and  truly  performed  and  fulfilled  all  things  on  his  part  and  behalf 
to  be  performed  and  fulfilled,  yet  the  defendant  has  disregarded 
his  said  promise,  and  hath  broken  the  same  in  this,  to  wit,  that  he 
the  defendant  had  not,  at  the  time  of  making  the  said  agreement 
and  promise  by  the  defendant,  nor  at  any  time  since,  a  good  right 
or  title,  or  full  or  lawful  power  or  authority  to  let  the  said  mes- 
suage and  premises  for  the  said  term  of  three  years,  or  for  any 
other  term  whatsoever,  upon  the  terms  and  in  manner  above  set 
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Jackson  forth,  and  without  restriction  as  to  the  purpose  for  which  the  said 
CoBBiN.  messuage  and  premises  should  be  used  and  occupied ;  and  by  reason 
thereof,  after  the  commencement  and  before  the  expiration  of  the 
said  term  of  three  years,  and  whilst  he  the  plaintiff  was  so  possessed 
as  aforesaid,  to  wit,  on  &c.,  a  certain  person,  to  wit,  Charles  Lord 
Southampton,  who,  at  the  time  of  the  making  the  said  agreement 
and  promise  by  the  defendant,  and  at  the  time  of  the  eviction 
hereinafter  mentioned,  had  a  legal  right  of  entry  into  and  upon 
the  said  messuage  and  premises,  and  title  to  the  possession  of  the 
same  adversely  to  the  defendant,  and  also  adversely  to  the  plaintiff, 
and  without  the  plaintiff's  concurrence  or  assent,  or  any  act  of  his 
in  that  behalf  giving  or  conferring  such  right  and  title,  entered,  by 
virtue  of  such  right  and  title,  into  and  upon  the  said  messuage  and 
[  ♦798  ]  premises,  and  into  and  upon  the  said  possession  of  the  *plaintiff, 
and  expelled,  put  out,  removed,  ejected,  and  evicted  the  plaintiff 
from  the  possession  thereof,  and  hath  kept  from  thence  hitherto 
and  still  doth  keep  the  plaintiff  so  expelled,  ejected,  evicted,  and 
put  out  from  the  possession  of  the  said  messuage  and  premises ; 
and  so  the  plaintiff  in  fact  saith,  that  the  defendant  has  not  kept 
his  said  promise  so  made  by  him  as  aforesaid,  and  by  reason  thereof 
the  plaintiff  hath  been  prevented  and  hindered  from  carrying  on 
his  said  trade  or  business  in  the  said  messuage  and  premises,  and 
hath  lost  and  been  deprived  of  all  the  benefit  resulting  from  the 
said  purchase  of  the  goodwill  of  the  said  business,  and  also  all 
gains,  profits,  and  advantages  which  might  and  otherwise  woold 
have  accrued  to  him  from  the  carrying  on  his  said  trade  and 
business  therein,  and  hath  also  wholly  lost  divers  other  monies, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum 
of  1001.,  by  him  the  plaintiff,  whilst  he  was  such  tenant  as  afore- 
said, expended  and  laid  out  in  and  about  the  putting  of  the  said 
messuage  and  premises  into  good  and  tenantable  repair,  pursuant 
to  his  the  plaintiff's  agreement  in  that  behalf,  and  hath  lost  all  the 
gains  and  profits  which  he  might  and  otherwise  would  have  made 
and  acquired  from  using  the  said  sum  of  money  so  laid  out  and 
expended  by  him  as  aforesaid;  and  the  plaintiff  hath  also  been  forced 
and  compelled  to  part  with  and  dispose  of  certain  fixtures  and 
other  effects  which  he  the  plaintiff,  whilst  he  was  such  tenant  as 
aforesaid,  affixed  to  the  said  messuage  and  premises,  and  which 
the  plaintiff  might  lawfully  have  removed  or  sold  to  the  incoming 
tenant  of  the  said  premises,  at  the  expiration  of  his  the  plaintiff's 
interest  therein,  for  a  much  less  sum  of  money,  to  wit,  for  the  sum 
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of  502.  lesB  than  the  Bam  of  money  for  which  he,  the  plaintiff,      Jaokson 
might  and  could  have  so  sold  and  disposed  of  the  same  to  the      cobbin. 
incoming  tenant  of  the  said  premises :  and  the  plaintiff  hath  also 
become  and  is  liable  to  pay  to  the  said  Charles  Lord  Southampton 
a  large  sum  of  money,  to  wit,  the  sum  *of  lOOZ.,  as  and  for  the       [  '-'S^  ] 
costs,   charges,   and  expenses    by  him    sustained    in  and   about 
recovering  possession  of  the  said  premises,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  declaration 
states  such  a  promise  by  the  defendant  as  the  law  will  not  imply, 
and  imposes  a  much  more  extensive  liability  on  the  defendant  than 
he  is  subject  to  in  point  of  law,  for  that  it  alleges  that  the  defen- 
dant let  the  said  messuage  and  premises  without  restriction  as 
to  the  purpose  for  which  the  same  should  be  used  or  occupied, 
whereas,  from  the  relation  mentioned  in  the  declaration  as  existing 
between  the  plaintiff  and  the  defendant,  no  such  promise  can  be 
implied  or  inferred  by  law ;  and  for  that  the  promise,  for  the  breach 
of  which  the  plaintiff  has  declared,  is  alleged  to  have  been  made 
after  the  making  of  the  agreement  therein  mentioned,  and  there 
does  not  appear,  from  the  declaration,  to  have  been  any  sufficient 
consideration  for  the  making  of  that  promise;  and  for  that  the 
declaration  does  not  allege  with  sufficient  certainty  that  the  said 
Charles  Lord  Southampton,  at  the  time  of  the  commencement 
of  the  said  tenancy,  and  from  thence  until  and  at  the  time  of  the 
said  eviction  therein  mentioned,  had  the  legal  right  of  entry  in  and 
upon  the  said  messuage  and  premises,  adversely  to  the  defendant 
and  also  to  the  plaintiff,  &c.     Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrer : 

The  promise  declared  on  cannot  be  implied  from  the  alleged 
relation  between  the  parties,  and  no  consideration  for  it  is  disclosed 
by  the  declaration.  The  promise  that  the  defendant  ''  had  power 
to  let  the  messuage  and  premises  without  restriction  as  to  the 
purpose  for  which  the  said  messuage  and  premises  should  be  used 
and  occupied,"  cannot  be  sustained.  It  is  in  effect  a  warranty  of 
the  right  to  let  the  land  for  any  use,  good  or  bad ;  but  in  the  case 
of  a  mere  sale  of  a  chattel,  whether  real  or  personal,  there  is  no 
implied  warranty  of  any  kind :  Co.  Litt.  101  b,  389  a ;  Chanter 
V.  Hopkins  (i).     *And  the  same  rule  was  applied  to  a  contract  of       [♦795] 

(1)  51  R.  R.  650  (4  M.  &  W.  406).  selection  of  the  chattel  for  that  pur- 
It  is  otherwise  if  the  article  is  bought  pose :     Brown     y.    Edgington,     ante^ 
for  a  particular  piu'pose,  and  the  buyer  p.  408. 
relies  on  the  seller's  judgment  in  the 
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JACK80K  letting  in  Granger  v.  Collins  (i),  where  it  was  held  that  a  contract 
CoBBiN.  ^or  quiet  enjoyment  cannot  be  implied  from  the  bare  relation  of 
landlord  and  tenant.  It  would  be  an  alarming  proposition  to 
mesne  landlords,  that  in  the  absence  of  an  express  restriction  in 
an  underlease,  the  sub-lessee  may  turn  the  land  to  any  use,  even 
a  nuisance,  and,  on  eviction  by  the  superior  landlord  under  the 
usual  clause  of  re-entry,  not  only  not  be  liable  to  compensate  the 
mesne  landlord  for  the  eviction,  but  even  be  entitled  to  claim 
indemnity  from  him.  This  is  in  substance  the  cause  of  action  in 
the  present  case,  and  it  seems  clear  that  no  such  action  can  be 

maintained  unless  there  be  fraud,  and  then  the  form  of  action 

» 

should  be  different  from  the  present. 

(Alderson,  B.  :  If  such  an  action  were  maintainable,  the  under- 
tenant might  plough  ancient  meadow,  and  demand  indemnity 
against  an  action  for  waste.) 

No  doubt  that  consequence  would  follow,  and  the  same  if  the  land 
were  misused  in  any  other  way. 

(Parke,  B.  :  May  not  the  promise  be  sustained  as  an  express 
one?  The  declaration  contains  a  statement  of  mutual  promises, 
and  alleges  the  defendant's  promise  to  be  in  consideration  of  the 
promise  by  the  plaintiff.) 

That  is  not  a  sufficient  consideration,  for  it  is  merely  a  promise  by 
the  plaintiff  to  perform  what  he  was  bound  to  perform  by  the 
previous  agreement.  Besides,  that  promise,  as  stated,  was  founded 
on  an  executed  consideration,  and  Hopkins  y,  Logan  (2),  the  doctrine 
of  which  is  sustained  by  Bolle's  qiutre  to  Hodge  v.  Vacisor{z)^ 
shows  that  an  executed  consideration,  from  which  the  law  implies  a 
promise,  will  not  support  any  promise  other  than  that  which  the 
law  implies. 

[  •Tee  ]  (Parke,  B.,  *referred  to  Thornton  v.  Jenyns  (4).) 

The  question  in  that  case  was  as  to  the  grammatical  construction 
of  the  statement  of  mutual  promises,  and  the  promise  there  alleged 

(1)  6  M.  &  W.  458.  136.    The  reporters  have  been  infotmed 

(2)  52  B.  B.  704  (5  M.  &  W.  241).  that  a  writ  of  error  was  intended  U)  !* 

(3)  2  Boll.  B.  413.  See  J  anion  y.  brought  by  the  defendant  on  tht 
Cvlomore,  Id,  396 ;  DockH  v.  Voyei,  judgment  of  tlie  Common  Plea«  is 
Cro.  Eli2.  885.  that  case,  but  the  action  was  not  pcv- 

(4)  1  Scott,  N.  B.  52;  1  Man.  &  Or.  oeeded  with  by  the  plaintiff. 


) 
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was  not  to  do  any  thing  which  the  plaintiff  was  previously  bound      Jackson 


V. 


to  do,  like  that  in  this  case ;  but  that  the  corporation  of  the  Bedford  cobbin. 
Level  should  do  something  which  neither  they  nor  the  plaintiff 
were  previously  bound  to  do.  The.  word  **  afterwards,"  in  the 
statement  of  mutual  promises  in  this  case,  fixes  the  time  of  the 
defendant's  promise  as  being  subsequent  to  that  of  the  agreement 
for  tenancy,  and  the  case  therefore  falls  strictly  within  the  principle 
of  the  Anonymous  case  in  1  Ventris,  258,  where  it  was  holden,  that 
a  promise  by  a  debtor  to  pay  his  debt  is  no  consideration  for  a 
counter  promise  by  the  creditor,  though  it  might  be  otherwise  if 
the  debt  were  barred  by  the  Statute  of  Limitations,  or  the  like.  In 
Selwyn's  Nisi  Prius,  8th  edit.  p.  48,  citing  Harris  v.  Watson  (i),  and 
Stilk  V.  Myrick  (2),  it  is  stated  that  "  the  mere  performance  of  an 
act,  which  the  party  was  by  law  bound  to  perform,  is  not  a  sufficient 
consideration."  Much  less  can  a  mere  promise  to  perform  such 
an  act  be  any  consideration.  The  promise  alleged  could  neither 
benefit  the  defendant,  nor  injure  the  plaintiff.  (He  then  proceeded 
to  argue  that  the  breach  alleged  was  insufficient,  for  the  reason 
assigned  in  the  points  for  argument;  but  the  Court  expressed  a 
strong  opinion  that  it  was  sufficient  on  general  demurrer,  and  as 
the  case  did  not  eventually  turn  upon  this  point,  the  argument 
upon  it  is  omitted.) 

Hugh  Hill,  contra : 

The  case  suggested  by  the  Court,  of  waste  committed  by  ploughing 
up  ancient  meadow  land,  does  not  apply,  for  it  appears  by  the 
description  of  the  premises  on  the  record  that  they  cannot  be  the 
subject  of  *such  waste.  [  *797  ] 

(RoLFE,  B :  The  case  may  be  put  of  a  bowling-green,  which  the 
tenant  would  have  no  right  to  subvert.) 

Then  it  must  be  presumed  that  by  the  words  **  the  purpose  for 
which  the  said  messuage  should  be  used  and  occupied,**  the  parties 
meant  lawful  purposes  only.  The  Court  will  not  presume  that  any 
illegality  was  contemplated.  The  principle  is,  that  illegality  cannot 
be  presumed,  and  that  agreements  must  be  construed  so  as  if 
possible  to  exclude  it :  Lewis  v.  Davison  (3). 

(1)  3  B.  R.  654  (Peake,  72).  generaliter  conceditur,  inest  hsoc  ex- 

(2)  11  B.  E.  717  (2  Camp.  317).  ceptio,  si  iion  aliquid  sit  contra  jus 

(3)  4  M.   &  W.   654.     **Ubi  quid      fasque."     11  Bop.  74. 
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E.E. 


Jackson 
r. 

COBBIN. 


[  ^798  ] 


(Parke,  B.  :  That  principle  is  applicable  to  offences  against  the 
public,  such  as  breaches  of  the  peace,  or  the  like  ;  but  does  it  ap]>ly 
in  the  case  of  a  mere  civil  tort  or  breach  of  contract  ?) 

Then  the  declaration  may  be  supported  on  the  principle  laid 
down  in  Payne  v.  Wilson  (i).  Littlbdale,  J.,  there  says,  **  There 
is  a  clear  distinction  between  considerations  executed  and  execatory. 
In  Com.  Dig.,  tit.  Action  on  the  Case  upon  Assumpsit,  B.  12,  it  is 
laid  down  that  '  an  assumpsit  lies  though  the  consideration  l>e 
executed  in  part,  as  in  consideration  that  he  had  done  a  thing  at 
my  request ; '  and  afterwards  it  is  laid  down,  '  so  if  the  consideration 
is  continuing,  though  the  act  be  executed,  as  in  consideration  that 
the  lessee  now  in  possession  had  paid  his  rent  very  well,  to  save  him 
harmless  for  prompt  payment  of  the  rent,  is  a  continuing  considera* 
tion  while  he  remains  in  possession.*"  This  doctrine  strongly 
applies  to  the  consideration  here  stated. 

(Parke,  B.  :  The  difficulty  is,  that  the  promise  by  the  defendant 
that  he  had  power  to  let,  without  restriction  as  to  the  purpose  for 
which  the  land  was  to  be  used,  cannot  be  implied  from  the  mere 
fact  of  the  parties  having  entered  into  the  alleged  agreement  for  a 
tenancy,  and  the  only  other  consideration  for  the  defendant's 
promise  is  the  promise  of  the  plaintiff  to  perform  what  he  was 
previously  bound  to  perform  by  the  agreement.  The  mode  of 
stating  the  consideration  is  objected  to  by  special  ^demurrer,  and 
seems  to  be  at  least  ambiguous.) 

If  that  be  the  opinion  of  the  Court,  the  plaintiff  prays  leave  to  amend. 

Leave  was  then  granted  to  amend  within  a  month,  on  payment 

of  costs.     The  plaintiff,  however,  did  not  amend  within  that  time. 

and  there  was  r  j        *  r     ai     3  r     3     . 

Judgment  for  the  defendant. 


1841. 
June  23. 

EjTch.  of 
Plean. 

[  798  ] 


AMOS  AND   Others  v.  TEMPERLEY. 

(8  Meeson  &  Welsby,  798—806;  S.  C.  11  L.  J.  Ex.  183.) 

Ittdebitatua  assumpsit  for  freight  payable  by  the  defendant  to  the 
plaintiffs  for  and  in  re8|)ect  of  the  conveyanoe  by  them  for  th<>  defendant. 
and  at  his  request,  of  divers  goods  in  and  on  board  of  a  certain  ship,  frub. 
divers  places  to  divers  other  places. 

At  the  trial  it  appeared  that  the  plaintiffs  had  received  on  board  their 
vessel  a  quantity  of  coals  from  the  Burnt  Island  Company,  to  be  carn<«i 
to  London ;  that  the  captain  signed  a  bill  of  lading,  by  which  the  c«ifti» 
were  made  deliverable  "  unto  N.  T.  (the  defendant)  for  the  London  G.i* 

(1)  7  B.  &  C.  423;  1  Man.  &  Ry.  708. 
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Company,  or  to  his  a88ig:n8,  he  or  they  paying  freight  for  the  said  goods         Amos 
lOd.  per  ton  in  cash  of  true  delivery."     On  the  arrival  of  the  vessel  in  r. 

London,  the  defendant  produced  the  bill  of  lading  and  received  the  goods    Temperley. 
under  it«  and  afterwards  offered  to  pay  the  freight  by  a  bill  at  two  months : 
Held,  that  the  defendant  was  not  personally  liable,  inasmuch  as  on  the 
face  of  the  bill  of  lading  he  was  a  mere  agent  to  receive  the  goods  for  the 
Company,  the  property  vesting  in  them. 

Qucerey  whether  the  declaration  was  sufficient,  it  not  being  in  the  usual 
form  of  a  common  count  for  freight,  and  not  stating  any  delivery  ? 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the 
defendant  was  indebted  to  the  plaintiffs  in  1002.,  for  freight  payable 
by  the  defendant  to  the  plaintiffs,  for  and  in  respect  of  the  con- 
veyance by  them  of  divers  goods  and  chattels  in  and  on  board  a 
certain  ship  or  vessel,  from  divers  places  to  divers  other  places,  for 
the  defendant  and  at  his  request.  There  was  also  a  count  upon  an 
account  stated.  Fleas,  non  assumpsit,  and  a  set-off.  At  the  trial 
before  Lord  Abinger,  G.  B.,  at  the  London  sittings  after  last  Hilary 
Term,  it  appeared  that  the  plaintiffs  had  received  on  board  a  vessel 
of  theirs,  called  the  Suffolk  Hero,  a  quantity  of  coals  from  the 
Burnt  Island  Company,  to  be  carried  to  London.  The  captain 
signed  a  bill  of  lading,  by  which  the  coals  were  made  deliverable 
**  unto  Mr.  Nicholas  Jemperley  for  the  London  Gas  Company,  or 
to  his  assigns,  he  or  they  paying  freight  for  the  said  goods,  ten 
shillings  per  ton  in  cash  of  true  delivery."  On  the  arrival  of  the 
vessel  in  London,  the  defendant  produced  the  bill  of  lading,  and 
received  the  coals  under  it ;  and  afterwards  offered  to  pay  the 
freight  by  a  bill  at  two  months.  It  appeared  that  the  "^coals  in  fact  [  ^799  ] 
were  the  property  of  the  London  Gas  Company.  The  plaintiffs 
obtained  a  verdict,  with  liberty  for  the  defendant  to  move  to  enter  a 
nonsuit.  In  Easter  Term  last,  Peacock,  citing  Evans  v.  Marlett  (i), 
and  Sargent  v.  Mo7ris{2),  obtained  a  rule  on  two  grounds;  1st, 
that  Temperley  was  not  liable  for  the  freight,  and  2ndly,  that  if 
liable,  he  was  not  so  in  the  form  of  action  adopted  in  this  declaration. 

B(Ul  {Piatt  was  with  him)  showed  cause).     ♦     ♦     * 

Peacock  and  Hugh  Hill,  in  support  of  the  rule.     ♦     ♦     *  [  803  ] 

Cur,  adv.  vidt. 
The  judgment  of  the  Court  was  now  delivered  by  [  S04  ] 

Pabke,  B.  : 

This  was  an  action  of    indebitatus    assumjysit  for  freight ;    the 
(1)  1  M.  Ray.  271,  (2)  22  B.  B.  382  (3  B.  &  Aid.  277). 
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AMOS        plea  was  non  aasumpnt ;  and  on  the  trial  before  Lord  Abiuger,  the 
Temperlky.   plaintiff  had  a  verdict,  with  liberty  for  the  defendant  to  move  to 
enter  a  nonsuit.     A  rule  to  show  cause  was  granted,  and  the  case 
was  argued  in  last  Easter  Term. 
L  8<^'^  J  The  facts  proved  on  the  trial  were,  that  the  plaintiff  received  on 

board  a  vessel  of  his  a  quantity  of  coals  from  the  Burnt  Island 
Company,  to  be  carried  to  London ;  the  captain  signed  a  bill  of 
lading,  by  which  the  coals  were  made  deliverable  to  the  defendant 
for  the  London  Gas  Company,  or  to  his  assigns,  he  or  they  paying 
for  the  freight  at  a  specified  rate.  On  the  arrival  of  the  coals 
in  London,  the  defendant  produced  the  bill  of  lading,  and  received 
the  coals  under  it ;  and  afterwards  offered  to  pay  the  freight  by 
a  bill  at  two  months.  The  question  is,  whether  he  was  personally 
liable  for  the  freight,  and  if  so,  whether  the  form  of  the  declaration 
is  sufficient.  We  are  of  opinion  that  the  defendant  was  not  per- 
sonally liable  ;  and  it  is  therefore  not  necessary  to  say  anything  as 
to  the  sufficiency  of  the  declaration,  which  is  not  in  the  usual  form 
of  a  common  count  for  freight. 

The  case  of  Cock  v.  Taylor  (i)  established  the  proposition,  that 
the  receipt  of  goods  by  the  indorsee  of  a  bill  of  lading,  by  which 
they  were  made  deliverable  to  the  consignee  or  his  assigns,  he 
or  they  paying  freight,  was  evidence  of  a  new  contract  between 
him  and  the  shipowner  to  pay  the  freight  according  to  the  terms 
of  the  bill  of  lading;  and  that  case  has  been  followed  by  many 
others.  But  here  the  defendant  is,  on  the  face  of  the  bill  of  lading, 
a  mere  agent  to  receive  the  goods,  the  London  Gas  Company  being 
the  consignees,  and  the  property  vesting  in  them,  according  to  the 
rule  laid  down  by  Lord  Holt,  in  the  case  of  Evans  v.  Marlett  (2) ; 
and  the  promise  to  be  inferred  from  the  receipt  of  the  goods  under 
such  a  bill  of  lading  is,  privid  fa<;ie,  a  promise  by  the  defendant,  as 
agent  for  the  Company,  to  pay  the  freight  on  their  account,  and 
not  a  promise  to  be  personally  responsible  for  it ;  and  there  was 
no  sufficient  evidence  to  the  contrary. 
[  *806  ]  Upon  the  subsequent  offer  to  pay  in  a  bill,  no  reliance  *  ought 

justly  to  be  placed  as  any  proof  of  personal  liability.  We  are  ail 
therefore  of  opinion,  that  on  the  facts  proved  the  defendant  was  not 
liable,  and  that  a  nonsuit  ought  to  be  entered.     The  rule  must 

therefore  be  absolute. 

Rule  abm^luU- 

(1)  12  K  R.  378  (13  East,  399).  (2)  1  Ld.  Bay.  27U 
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SALMON  AND  Another,  Assignees,  v.  MATTHEWS.  i«4i. 

(8  Meeson  &  Welsby,  827—833;  S.  C.  11  L.  J.  Ex.  59.)  ^««^6. 

The  owner  of  a  house,  having  mortgaged  it  in  fee,  and  continuing  in        ^-^h'  of 
possession  let  it  as  a  ready  furnished  house  to  the  defendant.    He  after-  ^^'' 

wards  became  bankrupt,  and  then,  with  the  assent  of  his  assignees,  let  the  ^  i 
house  ready  furnished  to  the  defendant,  by  the  week,  who,  after  three 
weeks'  occupation,  received  notice  from  the  mortgagee  to  pay  rent  to  him: 
Ileld,  in  an  action  brought  by  the  assignees  for  use  and  occupation  of  the 
house  and  furniture,  that  they  were  entitled  to  recover  for  the  use  of  the 
furniture ;  that  the  rent  of  the  house  and  furniture  might  be  apportioned, 
or  if  not,  that  upon  the  entry  of  the  mortgagee  claiming  the  house,  and 
having  no  interest  in  the  furniture,  a  new  agreement  might  be  inferred  by 
the  jury  to  take  the  house  at  a  reasonable  rent  from  the  mortgagee,  and  to 
pay  a  reasonable  amount  as  a  compensation  for  the  use  of  the  furniture  to 
the  assignees. 

Assumpsit  by  the  assignees  of  a  bankrupt  for  the  use  and 
occupation  of  a  house  and  the  use  of  the  furniture.  Plea,  non 
assumpsit. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  last  Spring 
Assizes  for  the  county  of  Warwick,  it  appeared  that  the  owner 
of  the  house  in  respect  of  which  this  action  was  brought,  having 
mortgaged  it  in  fee,  and  continuing  in  possession,  had  let  it  as 
a  ready  furnished  house  to  the  defendant.  He  afterwards  became 
bankrupt,  and  then,  with  the  assent  of  his  assignees,  let  the  house 
ready  furnished,  by  the  week,  to  the  defendant,  who,  after  three 
weeks'  occupation,  received  notice  from  the  mortgagee  to  pay 
the  rent  to  him,  which  he  accordingly  did.  The  assignees  there- 
upon brought  the  present  action  for  the  use  and  occupation  of 
the  house  and  furniture.  On  the  part  of  the  plaintiffs  it  was 
contended,  that  they  were  entitled  to  the  rent  of  both  the  house 
and  furniture ;  on  behalf  of  the  defendant  it  was  insisted,  that  the 
rent  could  not  be  apportioned,  and  that  the  mortgagee  had  a  right 
to  the  whole  of  it,  and  therefore  that  the  plaintiffs  were  not  entitled 
to  recover.  The  jury,  under  the  learned  Judge's  direction,  returned 
a  verdict  for  the  plaintiffs  for  the  amount  claimed  by  them  in 
respect  of  the  furniture,  leave  being  reserved  to  them  to  move 
to  increase  the  damages  by  the  amount  of  the  rent  of  the  house, 
and  to  the  defendant  to  enter  a  verdict  for  him,  if  the  Court  should 
be  of  opinion  that  the  assignees  were  not  entitled  to  recover  either 
in  respect  of  the  house  or  the  furniture.  Bules  were  accordingly 
obtained  by  Af.  D.  Hill  for  the  plaintiffs,  and  Adams,  Serjt., 
for  the  defendant,  and  both  rules  were  argued  in  last  Trinity 
Term. 
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SALMON  Hill  and  W.  T.  S.  Daniell,  for  the  plaintiffs : 

r. 

Matthews.  The  question  is,  whether  the  tenant  was  justified  in  paying  to 
'-  -'  the  mortgagee  the  whole  or  any  part  of  the  rent  of  this  house  and 
furniture.  It  is  submitted  that  he  was  not.  The  tenant  cannot 
object  to  the  title  of  the  person  under  whom  he  was  let  into  the 
possession  of  the  premises.  There  is,  however,  an  exception  to 
that  rule  in  the  case  of  mortgagor  and  mortgagee,  and  in  those 
cases  the  Courts  have  adopted  the  fiction  of  a  supposed  eviction  by 
the  mortgagee,  and  of  the  tenant  being  let  in  again  under  him ; 
but,  in  order  to  have  that  effect,  there  must  be  not  only  notice 
to  the  tenant  by  the  mortgagee,  but  a  compliance*  with  it  by  him, 
and  payment  of  rent  to  the  mortgagee.  At  all  events,  the  assignees 
are  entitled  to  retain  their  verdict,  for  they  have  a  right  to  the 
rent  arising  out  of  the  furniture,  which  became  their  property 
by  the  bankruptcy.  When  the  tenant  paid  the  whole  rent  to  the 
mortgagee,  the  mortgagor  might  justly  complain  he  had  done 
wrong.  If  an  ejectment  were  brought  by  the  mortgagee,  and  he 
recovered,  the  tenant  could  only  be  compelled  to  pay  the  rent 
of  the  house,  as  the  mortgagee  could  not  have  recovered  the  fnmi- 
ture,  which  belonged  to  the  assignees  of  the  mortgagor.  It  would 
be  strange  indeed,  if  the  mortgagee,  by  ejecting  the  tenant,  could 
become  entitled  to  the  furniture  of  the  assignees. 

(Alderson,  B.  :  What  right  has  the  defendant  to  use  the  furni- 
ture without  paying  for  it  ?) 

Undoubtedly  he  has  none.  [They  cited  Co.  Litt.  148  b.  Smith  v. 
Raleigh  (i),  Stokes  v.  Cooper  (2),  Neale  v.  APKenzie  (3),  and  Tomlinrnm 
V.  Day  (4).] 

[  830  ]  Adams,  Serjt.,  and  MeUor,  contra  : 

The  mortgagee  is  entitled  to  the  entire  rent.  The  whole  of  the 
rent  issues  out  of  the  house,  which  is  the  subject  of  demise,  and  not 
out  of  the  furniture,  which  is  a  mere  adjunct  to  it.  In  Neicman  v. 
Anderton{5),  Sir  James  Mansfield,  Ch.  J.,  says,  "It  must  occur 
constantly  that  the  value  of  demised  premises  is  increased  by  the 
goods  upon  the  premises,  and  yet  the  rent  reserved  still  continues 

(1)  14  E.  R.  829  (3  Camp.  513).  747). 

(2)  14  R.  R.  829  (3  Camp.  514,  n.).  (4)  23  E.  E.  541  (5  Moore,  W8 :  2 

(3)  2  Cr.  M.  &  E.  84,  reversed  in      Brod.  &  B.  680). 

Exch.  Ch.  46  E.  E.  478  (1  M.  &  W.  (5)  2  Boa  &  P.  (N.  B.)  224. 
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to  issae  out  of  the  house  or  land,  and  not  out  of  the  goods,  for  rent      Salmon 
cannot  issue  out  of  goods."  Matthews. 

(Lord  Abinger,  G.  B.  :  It  is  true  that  rent  cannot  issue  out  of 
goods,  but  the  owner  of  them  may  let  them  out  to  a  person  at  an 
agreed  sum.) 

If  in  circumstances  like  the  present,  rent  is  to  be  apportioned,  the 
greatest  inconveniences  will  arise.  Two  contracts  would  be  created, 
one  with  the  mortgagee  as  to  the  house,  and  the  other  with  the 
mortgagor  as  to  the  furniture ;  but  for  that  there  is  no  authority. 
The  furniture  becomes  of  less  value  by  time  and  use ;  and  it  must 
go  to  a  jury  to  find  the  value  of  the  furniture,  and  to  apportion  it. 
The  tenant  can  in  no  case  be  safe  in  paying  the  rent  of  the 
furniture  to  the  mortgagor,  because  he  cannot  know  what  it  is ;  he 
is  therefore  liable  for  the  whole  rent  to  the  mortgagee,  there  being 
no  separate  contract  with  the  mortgagor  as  to  the  furniture.  No 
doubt,  as  long  as  the  property  remains  unmortgaged,  the  landlord 
might  distrain  for  the  whole.  If  there  is  to  be  an  apportionment, 
it  must  vary  according  to  the  time  when  the  notice  is  given,  and 
the  value  *of  the  furniture.  [  *83i  ] 

(Lord  Abinoer,  C.  B.  :  Suppose  an  upholsterer,  who  is  directed 
to  let  a  house,  were  to  put  furniture  into  it,  and  let  the  whole 
together  ?) 

In  that  case  the  lessor  would  be  entitled  to  the  rent  of  the  whole. 
The  rent  of  the  house  and  furniture  belongs  to  the  mortgagee,  for 
it  cannot  be  apportioned.  In  Rogers  v.  Humphreys  (i),  the  respective 
rights  of  mortgagor  and  mortgagee  are  well  explained  by  Lord 
Denman,  Ch.  J.,  in  delivering  the  judgment  of  the  Court  In 
Johnson  v.  Jones  {2),  where  to  an  avowry  for  rent  the  defendant 
pleaded  payment  of  it  to  a  mortgagee,  to  whom  the  premises  had 
been  mortgaged  in  fee  before  the  demise  to  the  plaintiff,  who  had 
demanded  payment  from  the  plaintiff,  and  threatened  to  put  the 
law  in  force  ;  it  was  held  that  such  a  plea  was  in  substance  a  plea 
of  payment,  and  not  of  eviction.  This  is  an  entire  rent  issuing  out 
of  the  land,  and  there  can  be  no  severance  in  respect  of  the  furniture. 
In  Fareivell  v.  Dickenson  (3),  where,  in  debt  for  rent,  the  declara- 
tion stated  a  demise  of  a  messuage,  land,  and  premises,  with  the 

(1)  43  B.  R.  340  (4  Ad.  &  El.  299 ;       1  P.  &  D.  651). 

5  Nev.  &  M.  511).  (3)  6  B.  &  C.  251. 

(2)  48  R.  B.  714  (9  Ad.  &  EI.  809; 

R.B. — VOL.  LVin.  56 
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Salmon      appurtenances,  and  the  proof  was  of  a  demise  of  the  messaage  and 


V, 


Matthews,  land,  with  the  furniture,  utensils,  and  implements ;  it  was  held,  that 
as  the  rent  issued  out  of  the  real  property,  and  not  out  of  the  furniture, 
it  was  sufficient  to  allege  and  prove  a  demise  of  the  real  property, 
and  there  was  no  variance.  In  Dyer,  212,  pi.  37,  the  lessor  demised 
a  house,  with  divers  implements  contained  in  it,  to  the  defendant, 
and  afterwards  the  lessor  entered  and  ousted  the  defendant,  and 
enfeoffed  a  stranger  in  fee,  under  whom  the  lessee  entered  again, 
and  then  the  heir  of  the  feofifee  brought  an  action  against  him  for 
the  rent:  it  was  held,  that  there  ''should  be  no  apportionment  of 
the  rent  in  that  case,  and  no  eviction  in  respect  of  the  implements 
by  title  paramount,"  but  that  the  rent  "  should  follow  the  reversion 
[  •832  ]  of  the  land,  which  is  the  more  worthy,  and  not  the  reversion  *of 
the  chattels."  So,  in  Emott  v.  Cole  (i),  where  the  question  was, 
"  if  a  lease  be  made  of  lands  and  goods,  rendering  rent,  if  the  land 
be  evicted,  whether  all  the  rent  shall  be  gone,  or  there  shall  be  an 
apportionment  in  regard  of  the  goods,"  it  was  held,  that  **  there 
shall  be  no  apportionment,  for  the  rent  issueth  out  of  the  land,  and 
follows  it." 

(Aldcrsok,  B.  :  Here  a  party,  who  has  mortgaged  a  house,  lets 
it,  together  with  the  furniture  in  it,  to  a  tenant.  The  mortgagee 
puts  an  end  to  the  contract  between  the  mortgagor  and  the  tenant. 
Then  the  tenant  is  bound  to  know  that  he  is  making  a  new  contract 
with  the  mortgagee,  and  ought  not  to  pay  the  whole  rent  to  him. 
The  owner  of  the  furniture  ought  not  to  be  prejudiced  by  the 
contract  made  between  the  tenant  and  the  mortgagee. 

Lord  Abinger,  G.  6. :  If  the  mortgagee  ejects  the  tenant  for 
non-payment  of  the  rent,  and  brings  an  action  for  mesne  profits 
against  him,  he  cannot  recover  in  respect  of  the  furniture.  The 
tenant,  on  receiving  notice  from  the  mortgagee  to  pay  the  rent  to 
him,  should  have  offered  to  pay  rent  for  the  house,  but  should  have 
refused  to  pay  for  the  furniture.) 

In  Spencer's  case  (2),  it  was  held,  that  where  a  house  and  land  are 

demised  for  years,  with  a  stock  or  sum  of  money,  rendering  rent, 

the  rent  does  not  issue  out  of  the  stock  or  sum,  but  out  of  the  land 

only.     In  Walsh  v.  Pemberton  (8),  the  law  is  laid  down  in  similar 

terms. 

Cur,  adv.  vult. 

(1)  Cro.  Eliz.  255.  (3)  Selw.  N.  P.  613,  8th  ed. 

(2)  5  Co.  Rep.  16. 
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The  judgment  of  the  Court  was  now  delivered  by  salmon 

r. 
_  Matthews. 

Alderson,  B.  : 

In  this  case,  we  think  both  rules  ought  to  be  discharged. 

This  was  an  action  for  the  rent  of  a  ready  furnished  house.  The 
house  had  been  mortgaged  in  fee,  but  the  mortgagor  had  remained 
in  possession,  and  had  let  the  *house  as  a  ready  furnished  house  to  [  *833  ] 
the  defendant.  After  this  the  mortgagor  became  bankrupt,  and 
then,  by  the  assent  of  his  assignees,  let  the  house  by  the  week  to 
the  defendant.  After  three  weeks'  occupation,  the  mortgagee  gave 
notice  to  the  tenant  to  pay  the  rent  to  him  ;  and  it  was  paid.  The 
present  action  was  brought  by  the  assignees  of  the  bankrupt  to 
recover  the  rent.  At  the  trial  the  jury,  by  the  direction  of  Lord 
A  SINGER,  found  a  verdict  for  the  plaintiff  for  402.,  being,  as  was 
admitted,  a  proper  verdict,  if  the  assignees  were  entitled  to  any 
compensation  in  respect  of  the  furniture  which  belonged  to  them. 

My  brother  Adains,  on  behalf  of  the  defendant,  applied  for  leave 
to  enter  a  verdict  for  the  defendant,  on  the  ground  that,  under  this 
letting,  the  mortgagee  was  entitled  to  the  whole  rent.  On  the 
other  hand,  Mr.  Hill  applied  to  increase  the  damages  to  82Z.,  being 
the  amount  of  the  whole  rent,  which,  as  he  contended,  belonged  to 
the  assignees  of  the  bankrupt. 

We  think  the  verdict  is  right :  for  either  the  rent  may  be  appor- 
tioned, according  to  the  case  of  Dubytofte  v.  Curteene  (i),  cited  by 
Saunders y  in  his  argument  in  The  Dean  and  Chapter  of  Windsor  v. 
Oover  (2) ;  or,  if  not,  it  is  clear  that,  upon  the  entry  of  the  mort- 
gagee claiming  the  house,  and  having  no  interest  in  the  furniture,  a 
new  agreement  may  be  inferred  by  the  jury  to  take  the  house  at  a 
reasonable  rent  from  the  mortgagee,  and  to  pay  a  reasonable 
amount  as  a  compensation  for  the  use  of  the  furniture  to  the 
assignees. 

If  so,  both  rules  are  to  be  discharged,  and  both  without  costs. 

We  mention  this  to  prevent  the  costs  of  these  rules  being  costs  in 

the  cause,  which  would  not  be  just. 

RuUs  discharged, 

(1)  Cro.  Jac.  453.  (2)  2  Saund.  303. 


56—2 


884  1841.     EX.     8  MEE,  &  W.  834—885.  fK.B. 

1841.  HIGGINS  AND  Others  v.  JOHN  SENIOR  (1). 

June26,  ^^  Meeson  &  Welsby,  834—845 ;  S.  C.  1 1  L.  J.  Ex.  199.) 

^cA.  of  jjj  j^jj  action  on  a  written  agreement,  purporting  on  the  face  of  it  to  be 

made  by  the  defendant  and  subecribed  by  him  for  the  sale  and  delivery  by 
^         -'  him  of  goods  above  the  value  of  10/.,  it  is  not  competent  for  the  defendant 

to  discharge  himself  on  an  issue  on  the  plea  of  non  oMumjwt,  by  proving 
that  the  agreement  was  really  made  by  him  by  the  authority  of,  and  ai» 
agent  fur,  a  third  person,  and  that  the  plaintiff  knew  those  factis  at  the 
time  the  agreemSYit  was  made  and  signed. 

Special  assumpsit,  to  recover  compensation  for  the  non-delivery* 
of  certain  quantities  of  iron,  pursuant  to  agreement,  whereby  the 
defendant  agreed  to  sell  to  the  plaintiffs,  and  the  plaintiffs,  at  the 
request  of  the  defendant,  then  agreed  to  buy  of  and  from  the 
defendant  a  certain  large  quantity  of  iron,  to  wit,  &c. 

Pleas,  first,  that  the  defendant  did  not  promise  modo  et  Jhrmd  ; 
secondly,  that  the  plaintiffs  did  not  agree  or  promise  inodo  et  forma. 
Issue  thereon. 

At  the  trial  before  Bolfe,  B.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  plaintiffs  were  iron  merchants  at  Liverpool,  and 
the  defendant  was  also  an  iron  merchant  and  iron  commission 
agent,  trading  there  in  the  name  of  John  Senior  &  Co.  On  the 
20th  of  July,  1840,  a  person  of  the  name  of  Mead,  who  was 
employed  by  the  plaintiffs  to  purchase  iron,  applied  to  William 
Senior,  a  brother  of  the  defendant  (and  who  was  then  acting  for 
him  in  his  absence  from  home),  to  know  if  he  sold  for  the  Varteg 
Iron  Company,  and  on  being  answered  in  the  affirmative.  Mead 
said  he  had  a  large  order  for  a  good  house ;  but  William  Senior 
then  declined  to  enter  into  any  contract  with  him.  On  the  following 
day,  however,  the  21st  of  July,  on  being  again  pressed  by  Mead,  he 
took  the  order,  and  Mead  went  to  his  office,  and  in  a  short  time 
returned  to  William  Senior  at  the  defendant's  office,  and  delivered 
to  him  the  following  bought  note  : 

**  Liverpool,  2l8t  July,  1840. 

**  Bought  of  the  Varteg  Iron  Company,  per  John  Senior  &  Co. 

''  One  thousand  tons  of  good  merchantable  bar  iron  of  common 

sizes,  of  flat,  square,  and  round,  at  6Z.  per  ton — free  on  board  at 

[  *835  ]       Newport,  less  five  per  cent,  for  cash  *payment,  on  receipt  of  invoice 

and  bill  of  lading,  for  every  parcel  of  one  hundred  tons  or  upwards. 

(I)  Approved  in    Oo?>/>er    v.    C<H*k  (1871)  L.  B.  7  a  B.  126,  131,  41  L.  J. 

(1H68)  L.  B.  3  C.  P.  194,  199;  Caller  Q.  B.  49;  Armstrony  v.  t^fokf  (I8i2> 

V.  Dohell  (1871)  L.  B.  6  C.  P.  486, 490,  L.  B.  7  a  B.  598,  607,  41  L,  J.  Q.  Ik 

40  L.  J.  C.  l\  224 ;    Fleet  v.  MurUm  253.— A.  C. 
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''  Two  hundred  tons  to  be  delivered  by  the  20th  August,  four      Hiogikb 
hundred  tons  in  all  September,  and  the  remaining  four  hundred      senior. 
tons  by  the  14th  October,  and  the  whole  to  be  shipped  at  the 
lowest  rate  of  freight  offering,  except  in  any  case  where  a  ship  is 
sent  expressly  for  a  cargo. 

*'  Samuel  Mead, 

for  Messrs.  Y.  Higgins  &  Sons, 

Iron  Merchants,  Liverpool." 

William   Senior  wrote  and   delivered    to    Mead  the  following 
sold  note : 

"  Liverpool,  2l8t  July,  1840. 
"Mr.  S.  Mead, — We  have  this  day  sold,  through  you,  to 
Messrs.  Y.  Higgins  &  Sons,  one  thousand  tons  of  Yarteg,  or  other 
merchantable  bar  iron  of  common  sizes,  of  flat,  square,  and  round, 
at  6/.  per  ton,  free  on  board  at  Newport,  less  five  per  cent,  for 
cash  payment,  on  receipt  of  invoice  and  bill  of  lading  for  every 
parcel  of  one  hundred  tons  or  upwards.  Five  hundred  tons  to  be 
delivered  by  the  20th  August,  four  hundred  tons  in  all  September, 
and  the  remaining  four  hundred  tons  by  the  14th  October,  and 
the  whole  to  be  shipped  at  the  lowest  rate  of  freight  offering, 
except  in  any  case  where  a  ship  is  sent  expressly  for  a  cargo. 

"We  are,  &c. 

"John  Senior  &  Co. 

"  William  Senior. 

**  Mr.  Mead  excludes  the  Measteg  iron. — W.  S." 

The  plaintiffs  put  in  evidence  the  sold  note  only,  contending 
that  that  was  the  contract  between  the  parties.  No  iron  ever  was 
delivered,  though  frequent  applications  were  made  to  the  defendant 
to  deliver  it  according  to  the  contract,  both  by  letter  and  otherwise. 
Mead  was  called  ^as  a  witness  for  the  plaintiffs,  and  he  proved  that  [  *^^^  ] 
there  had  been  a  contract  made  out  for  Yarteg  iron  on  the  Com- 
pany's account,  which  he  had  made  out,  but  that  William  Senior 
gave  him  the  above  sold  note  instead  ;  and  that  William  Senior 
said  he  was  not  sure  that  he  could  deliver  the  whole  in  Yarteg 
iron,  but  would  take  the  order  to  deliver  any  other  iron  as  good. 
He  also  proved  that  it  was  a  common  occurrence  for  contracts  to 
be  exchanged,  and  that  William  Senior  said  the  one  he  gave  would 
accord  more  with  his  brother's  views.     The  following  letters  from 
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HiGoiKB      the  plaintiffs  to  the  defendant  were  given  in  evidence  by  machine 
Sksior.      copies,  a  notice  for  the  production  of  them  having  been  proved : 

"  July  29th,  1840. 
"  Annexed  we  hand  you  specifications  for  part  of  our  contract, 
made  by  Mr.  S.  Mead  on  our  account,  which  we  wish  consigned  to 
the  King's  dock  here,  freight  not  to  exceed  7«.  per  ton  in  full." 

"  8rd  August,  1840. 
''  As  a  portion  of  our  contract  with  you  is  to  be  delivered  on  or 
before  the  20th  instant,  we  have  particularly  to  request  that  the 
above  specifications  have  the  precedence ;  as  they  are  required  for 
immediate  shipment,  let  them  be  quite  separate  and  marked  with 
white  paint  as  above;  and  be  pleased  to  instruct  the  captain  to 
call  upon  us  previous  to  coming  into  dock,  as  he  will  have  to  go 
alongside  a  vessel :  the  iron  to  be  in  clean  blue  condition." 

"  13th  August,  1840. 

'*  Annexed  we  hand  you  two  specifications  as  part  of  our  contract 
of  the  2l8t  of  July,  1840,  and  we  shall  feel  obliged  by  your  having 
them  immediately  shipped  at  a  low  freight,  so  as  to  be  here  if 
possible  within  three  weeks  from  this  date. 

*^  Please  to  inform  us  whether  your  friends  can  complete  the 
specifications  within  the  above  time." 

[  837  ]  "  20th  August,  1840. 

*'  According  to  the  terms  of  our  contract  with  you,  you  are 
bound  to  deliver  on  or  before  this  day  to  our  order  in  Newport, 
200  tons  of  iron,  which  we  hope  has  been  attended  to.  although 
from  our  not  having  received  any  advice,  we  fear  the  contrary ; 
we  therefore  deem  it  necessary  to  inform  you,  should  the  terms  of 
the  contract  not  be  adhered  to,  we  shall  hold  you  responsible  for 
any  loss  that  we  may  incur  thereby." 

No  answer  was  returned  to  any  of  the  above  letters. 

At  the  end  of  the  plaintiffs'  case,  Cresswell,  for  the  defendant, 
submitted  that  the  plaintiffs  were  bound  to  put  in  the  document 
signed  by  Mead ;  that  the  plaintiffs'  promise  was  proved  to  be  in 
writing,  and  must  be  put  in.  It  was  answered  for  the  plaintifis, 
that  the  paper  signed  by  the  defendant's  brother,  and  which  had 
been  substituted  for  the  other  at  his  request,  was  the  only  con- 
tract. On  the  part  of  the  defendant,  William  Senior  was  called, 
who  proved  the  making  of  the  contract,  as  above  stated,  with  Mead ; 
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that  afterwards  Mead  brought  the  bought  note  to  him,  and  that  Hiaoiiis 
he  William  Senior  wrote  the  sold  note,  and  they  exchanged  the  senior. 
one  for  the  other. 

The  learned  Judge,  in  summing  up  the  case  to  the  jury,  said, 
that  if  the  writing  signed  by  William  Senior  was  the  contract,  the 
defendant,  in  point  of  law,  was  liable,  whether  he  intended  to  act 
for  himself  or  the  Company ;  that  the  defendant  was  notoriously 
an  agent,  but  still  if  he  chose  to  sign  a  contract  in  his  own  name, 
he  was  responsible ;  that  if  he  had  acted  as  agent,  not  having 
authority  to  make  the  contract,  he  was  liable  for  so  acting ;  and 
that  he  was  responsible  whether  the  party  knew  he  so  acted  or 
not;  that  knowledge  made  no  difference.  And  he  left  it  as  a 
question  to  the  jury,  whether  this  (viz.  the  sold  note)  was  the 
contract  by  which  the  parties  intended  to  be  bound,  or  whether  the 
two  papers  constituted  the  contract.  If  the  latter,  the  plaintiffs 
were  not  entitled  to  recover,  but  *if  the  former,  they  were.  The  [  •s^s  ] 
jury  found  for  the  plaintiffs,  with  1,500{.  damages,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit.  Creaswell, 
in  Easter  Term  last,  obtained  a  rule  accordingly,  either  for  a 
nonsuit  or  a  new  trial. 

Ditndas  and  CrompUyn,  in  Trinity  Term,  showed  cause : 

The  summing  up  of  the  learned  Judge  was  quite  right.  The 
defendant,  having  signed  the  contract  in  his  own  name,  is  the  purty 
liable.  Jones  v.  Littledale  (i)  and  Magce  v.  Atkinson  (2)  are  decisive 
authorities  in  favour  of  the  plaintiffs.  A  person  who  signs  a  con- 
tract in  his  own  name  is  liable,  whether  he  is  in  fact  an  agent  only 
or  not,  or  known  to  be  so  to  the  other  contracting  party.  The 
parties  might  have  been  dealing  as  agents  for  the  Company,  or  on 
their  own  account ;  it  must  rather  be  taken,  indeed,  that  they  were 
not  dealing  as  agents,  because  the  contract  was  for  iron  which 
might  have  been  any  other  iron  than  Yarteg.  But  if  they  intended 
to  act  as  agents,  they  have  signed  the  contract  in  their  own  name, 
and  are  therefore  liable ;  and  it  is  not  competent  to  the  defendant 
to  discharge  himself,  by  showing  that  the  agreement  was  really 
made  by  him  as  agent  for  a  third  person,  and  that  the  plaintiffs 
were  aware  of  it  at  the  time.  For  the  purpose  of  charging  the 
principal,  it  may  be  shown  that  the  person  who  made  the  contract 
made  it  on  behalf  of  the  principal ;  but  a  party  cannot  so  discharge 

(1)  45  E.  E.  542  (6  Ad.  &  El.  486;  1  (2)  46  R.  R,  635  (2  M.  &  W.  440). 

Nev.  &  P.  677). 
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HiGGiNs      himself  from  liability  on  a  written  contract,  on  the  face  of  which 
SfcNiou.      }i6  appears  to  be  liable. 

[They  also  cited  Sowerhy  v.  Butcher  (i),  Wilson  v.  Hart  (2),  Story 
on  Agency,  ss.  269,  270.] 

[  841  ]  CressweU,  John  Henderson,  and  R.  DenmaUy  in  support  of   the 

rule: 

The  true  point  in  this  case  is,  whether  by  parol  the  agreement 

can  be  pointed  to  the  true  party  who  made  it  by  his  agent.     *     * 

The  contract  may  be  applied  by  extrinsic  evidence  to  the  true 

party  making  it.     It  is  impossible,  indeed,  to  say  that  that  is  not 

varying  the  contract  in  some  respect,  because  a  contract  with  A. 

is  not  a  contract  with  B. ;   but  the  evidence  does  not  otherwise 

alter  the  nature  of  the  contract.     It  is  equally  making  a  new  con- 

tract,  whether  you  seek  to  charge  the  principal  or  to  discharge  the 

agent ;  and  for  the  former  purpose  it  has  been  admitted  that  it 

may  be  done.     In  Wilson  v.  Hart,  a  different  person  was  charged 

from  the  one  who  signed  the  contract ;  that  case,  therefore,  admits 

the  principle,  that  you  may  apply  the  contract,  and   substitote 

[  *842  ]       a  different  party  as  the  object  of  it.     That  decision  *is  confirmed  by 

Spittle  V.   Lavender  {3) »     [They  also  cited  Garrett  v.  Handily  {4)^ 

Bate  man  v.  Phillips  (5),  Bon  en  v.  Morris  (6),  Seaber  v.  Haurkes  (7), 

Macheath  v.  Haldimand  (s) ,   Unwin  v.   Wolseley  {9),  and  Gidley  v. 

Lord  Palmerston  (10).] 

Cur.  adi\  ruit, 

[  843  ]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

[  *844  ]  The  question  in  this  case,  which  was  argued  *before  us  (11)  in  the 

course  of  the  last  Term,  may  be  stated  to  be,  whether  in  an  action 
on  an  agreement  in  writing,  purporting  on  the  face  of  it  to  be  made 
by  the  defendant,  and  subscribed  by  him,  for  the  sale  and  delivery 
by  him  of  goods  above  the  value  of  10/.,  it  is  competent  for  the 
defendant  to  discharge  himself,  on  an  issue  on  the  plea  of  non 
assumpsit,  by  proving  that  the  agreement  was  really  made  by  him 

(1)  2  Cr.  &  M.  371 ;  4  Tyr.  320.  (7)  5  Moore  &  Payne,  549. 

(2)  7  Taunt.  295.  (8)  1  E.  R.  177  (1  T.  B.  172). 

(3)  23  B.  B.  508  (2  Brod.  &  B.  452).  (9)  I  T.  B.  674. 

(4)  27  B.  B.  405  (4  B.  &  C.  664  ;  7          (10)  24  B.  B.  668  (3  BrwL  &  B.  286.;, 
Dowl.  &  By.  144).  (11)  Parke.  Alderson.  GurneT.  asd 

(5)  88  B.  B.  554  (15  East,  272),  Bolfe^.BB.   . 

(6)  26  B.  B.  618  (2  Taunt.  374). 
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by  the  authority  of  and  as  agent  for  a  third  person,  and  that  the      Hiooins 
plaintiff  knew  those  facts,  at  the  time  when  the  agreement  was      senior. 
made  and  signed.     Upon  consideration,  we  think  that  it  was  not : 
and  that  the  rule  for  a  new  trial  must  be  discharged. 

There  is  no  doubt,  that  where  such  an  agreement  is  made,  it  is 
competent  to  show  that  one  or  both  of  the  contracting  parties  were 
agents  for  other  persons,  and  acted  as  such  agents  in  making  the 
contract,  so  as  to  give  the  benefit  of  the  contract  on  the  one  hand 
to  (i),  and  charge  with  liability  on  the  other  (2),  the  unnamed 
principals :  and  this,  whether  the  agreement  be  or  be  not  required 
to  be  in  writing  by  the  Statute  of  Frauds  :  and  this  evidence  in  no 
way  contradicts  the  written  agreement.  It  does  not  deny  that  it  is 
binding  on  those  whom,  on  the  face  of  it,  it  purports  to  bind  ;  but 
shows  that  it  also  binds  another,  by  reason  that  the  act  of  the 
agent,  in  signing  the  agreement,  in  pursuance  of  his  authority, 
is  in  law  the  act  of  the  principal. 

But,  on  the  other  hand,  to  allow  evidence  to  be  given  that  the 
party  who  appears  on  the  face  of  the  instrument  to  be  personally 
a  contracting  party,  is  not  such,  would  be  to  allow  parol  evidence 
to  contradict  the  written  agreement ;  which  cannot  be  done.  And 
this  view  of  the  law  accords  with  the  decisions,  not  merely  as  to 
bills  of  exchange  (3)  *8igned  by  a  person,  without  stating  his  agency  [  ♦845  ] 
on  the  face  of  the  bill ;  but  as  to  other  written  contracts,  namely, 
the  cases  of  Jones  v.  Littledale  (4),  and  Magee  v.  Atkinson  (5).  It  is 
true  that  the  case  of  Jones  v.  Littledale  might  be  supported  on  the 
ground  that  the  agent  really  intended  to  contract  as  principal :  but 
Lord  Dbnman,  in  delivering  the  judgment  of  the  Court,  lays  down 
this  as  a  general  proposition,  ''that  if  the  agent  contracts  in  such 
a  form  as  to  make  himself  personally  responsible,  he  cannot  after- 
wards, whether  his  principal  were  or  were  not  known  at  the  time 
of  the  contract,  relieve  himself  from  that  responsibility.*'  And 
this  is  also  laid  down  in  Story  on  Agency,  sect.  269.  Magee  v. 
Atkinso7i  is  a  direct  authority,  and  cannot  be  distinguished  from 
this  case. 

The  case  of  Wilson  v.  Hart  (6),  which  was  cited  on  the  other 
side,  is  clearly  distinguishable.     The  contract  in  writing  was,  on 

(1)  Garrett  v.  Handlty,  27  R.  E.  405  371  ;  4  Tyr.  320  ;  Lefevrt  v.  Z/oyc/,  15 
(4  B.  &  C.  664);  Bateman  v.  Phillips,  R.  R.  644  (5 Taunt  749  ;  1  Marsh.  318). 
15  East,  272.  (4)  45  R.  R.  542  (6  Ad.  &  El.  486 ; 

(2)  Paterson  v.  Oandaseqni,  13  R.  R.  1  Nev.  &  P.  677). 

368  (15  East,  62).  (5)  46  R.  R  635  (2  M.  &  W.  440). 

(3)  Soiverby  v.  Butcher,  2  Cr.  &  M.  (6)  7  Taunt.  295;  1  Moore,  45. 


890 


1841.    EX.    8  MEE.  &  W.  845. 


[B«R* 


HiGGIKS 

r. 
Senior. 


the  face  of  it,  with  another  person  named  Bead,  appearing  to  be 

the  principal  buyer ;  but  there  being  evidence  that  the  defendant 

fraudulently  put  forward  Read  as  the  buyer,  whom  he  knew  to  be 

insolvent,  in  order  to  pay  a  debt  from  Bead  to  himself  with  the 

goods  purchased,  and  having  subsequently  got  possession  of  them, 

it  was  held,  on  the  principle  of  Hill  v.  Perrott{i),  and  other  eases, 

that  the  defendant  was  liable ;  and  as  is  observed  by  Mr.  Smith, 

in  the  very  able  work  to  which  we  were  referred  (2),  that  decision 

turned  altogether  upon  the  fraud,  and  if  it  had  not,  it  would  have 

been  an  authority  for  the  admission  of  parol  evidence  to  charge 

the  defendant,  not  to  discharge  Bead. 

Rule  dUcharqeft. 


1841. 
JSxeh.  of 

PUOM. 

[  858  J 


[  870] 


[871] 


[  ^872  ] 


MONDEL  V.  STEEL. 

(8  Meeson  &  Welsby,  858—872  ;  S.  C.  10  L.  J.  Ex.  426.) 

[The  rule  laid  down  in  this  case  is  now  enacted  in  the  Sale  of 
Goods  Act,  1898,  s.  58.  It  is  considered  that  the  following  extracts 
from  the  judgment  of  the  Court  delivered  by  Parke,  B.,  will  be  found 
sufficient  for  all  practical  purposes  :] 

Formerly,  it  was  the  practice,  where  an  action  was  brought  for 
the  agreed  price  of  a  specific  chattel,  sold  with  a  warranty,  or  of 
work  which  was  to  be  performed  according  to  contract,  to  allow  the 
plaintiff  to  recover  the  stipulated  sum,  leaving  the  defendant  to  a 
cross  action  for  breach  of  the  warranty  or  contract;  in  which 
action,  as  well  the  difference  between  the  price  contracted  for  and 
the  real  value  of  the  articles  or  of  the  work  done,  as  any  con- 
sequential damage,  might  have  been  recovered ;  and  this  course 
was  simple  and  consistent.     »     *     ♦ 

It  must  however  be  considered,  that  in  all  these  cases  of  goods 
sold  and  delivered  with  a  warranty,  and  work  and  labour,  as  well  as 
the  case  of  goods  agreed  to  be  supplied  according  to  a  contract,  the 
rule  which  has  been  found  so  convenient  is  established ;  and  that 
it  is  competent  for  the  defendant,  in  all  of  these,  not  to  set-off,  by  a 
proceeding  in  the  nature  of  a  cross  action,  the  amount  of  damages 
*which  he  has  sustained  by  breach  of  the  contract,  but  simply  to 
defend  himself  by  showing  how  much  less  the  subject-matter  of  the 
action  was  worth,  by  reason  of  the  breach  of  contract ;  and  to  the 
extent  that  he  obtains,  or  is  capable  of  obtaining,  an  abatement  of 


(1)  ;J  Taunt.  274. 


(2)  Leading  Caws,   vol.  ii.    p.    125 
[10th  ed.  pp.  394.  395]. 
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price  on  that  account,  he  must  be  considered  as  having  received 
satisfaction  for  the  breach  of  contract,  and  is  precluded  from 
recovering  in  another  action  to  that  extent;  but  no  more. 

[Under  the  Judicature  Acts  further  damages  resulting  from 
the  breach  might  be  recovered  by  counter-claim  in  the  seller's 
action  for  the  price:  see  Mayne  on  Damages,  6th  ed.  1899, 
114.] 


MONDEL 
V. 

Strel. 


PEIOE  V.  HEMBEOW  and   DAEE. 

(8  Meeson  &  Welsby,  873—890.) 

Differences  and  disputes  haying  arisen  between  the  trustees  and  managers 
of  a  chapel,  as  to  the  conduct  of  B.,  one  of  the  trustees ;  and  an  information 
and  bill  haying  been  filed  in  the  Court  of  Chancery,  at  the  relation  of  all 
the  trustees  (except  B.)  against  B.  and  another  person,  praying  an  account 
against  B.,  m  respect  of  such  paurt  of  the  trust  funds  as  had  come  into  his 
hands ;  and  B.  haying,  by  his  answer,  charged  the  relators  with  breach  of 
trust  in  their  management  of  the  trust  fund,  an  order  was  made  by  the 
Vice-chancellor,  with  the  consent  of  all  parties,  that  the  cause  and  all 
matters  in  difference  should  be  referred  to  arbitration,  the  arbitrator  to 
haye  full  authority  oyer  the  costs  of  the  suit  and  reference.  The  order 
expressly  provided,  that  the  death  of  any  of  the  parties  should  not  operate 
as  a  revocation  of  the  arbitrator's  authority,  but  that  his  award  should  be 
delivered  to  the  personal  representatives  of  the  deceased  party  or  parties. 
During  the  reference,  one  of  the  relators,  being  a  party  thereto,  died ;  and 
afterwards  the  arbitrator  made  his  award,  and  thereby  directed  that  the 
costs  of  the  reference  should  be  borne  and  paid  by  the  parties  by  whom 
they  were  incurred.  The  plaintiff,  who  was  one  of  the  relators,  paid  the 
solicitor,  who  had  been  retained  for  them  in  the  conduct  of  the  reference, 
his  bill  of  costs,  and  brought  an  action  for  money  paid,  against  the 
executors  of  the  deceased  relator,  for  his  proportion  of  the  costs  incurred 
after  his  death,  including  the  costs  of  the  award  :  Held,  that  the  executors 
were  liable  in  such  action  for  their  testator's  proportion  of  the  costs  of  the 
reference  incurred  after  his  death,  and  also  of  the  costs  of  the  award. 

Where  several  persons  jointly  contract  for  a  chattel  to  be  made  or 
procured  for  the  common  benefit  of  all,  and  the  executors  of  any  party 
dying  are  by  agreement  to  stand  in  the  place  of  such  party  dying,  although 
the  legal  remedy  of  the  party  employed  would  be  solely  against  the 
suryivors,  yet  the  law  will  imply  a  contract  on  the  part  of  the  deceased 
contractor  that  his  executors  shall  pay  his  proportion  of  the  price  of  the 
article  to  be  furnished. 

The  following  case,  relating  to  the  liability  of  the  defendants,  as 
the  representatives  of  John  Hembrow,  deceased,  to  contribute  to 
certain  costs  paid  by  the  plaintiff  ander  the  circumstances  herein- 
after mentioned,  was  stated  for  the  opinion  of  this  Court,  pursuant 
to  Stat.  3  &  4  Will.  IV.  c.  42,  s.  25. 

[The  facts  of  the  case  are  sufficiently  stated  in  the  judgment  of 
the  Court,  which  was  delivered  by  Aldebson,  B.] 


1R41. 
July  10. 

Exch,  of 
Pleas. 

[873] 
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Prior        Alderson,  B.  : 

Hbmbrow.  This  was  an  action  brought  by  the  plaintiff  against  the  defendants, 
[^^^  i  »  as  executors  of  John  Hembrow,  deceased,  to  recover  from  them  a  sum 
of  147/.  18«.  6d.  as  money  paid  by  the  plaintiff  to  the  use  of  the 
defendants  as  such  executors.  The  plaintiff  and  the  testator,  and 
several  other  persons,  were  trustees  and  managers  of  the  chapel  in 
Tottenham  Court  Boad ;  and  disputes  having  arisen  as  to  the  conduct 
of  one  of  their  body  of  the  name  of  Bateman,  an  information  and  bill 
was  filed  in  the  Court  of  Chancery,  at  the  relation  of  all  the  trustees 
except  Bateman,  against  Bateman  and  another  person,  praying, 
amongst  other  things,  an  account  against  Bateman  in  respect  of 
such  part  of  the  trust  funds  as  had  come  to  his  hand,  and  also 
praying  for  the  interposition  of  the  Court  as  to  the  future  manage- 
ment of  the  trust.  Bateman,  by  his  answer,  amongst  other  things, 
charged  the  relators  and  plaintiffs  with  breach  of  trust  in  their 
management  of  the  trust  funds.  By  an  order  of  the  Vice- 
Chancellor,  on  the  22nd  November,  1887,  the  cause  and  all 
matters  in  difference  were  referred  to  Mr.  Boteler,  who  was  to  have 
full  authority  over  the  costs  of  the  suit  and  of  the  reference ;  and 
the  order  expressly  provided,  that  the  death  of  any  of  the  parties 
should  not  operate  as  a  revocation  of  the  arbitrator's  authority,  but 
that  his  award  should  be  delivered  to  the  personal  representatives 
of  the  deceased  party  or  parties.  During  the  reference  J.  Hembrow, 
the  testator,  died,  and  the  defendants,  as  his  executors,  proved  his 
will ;  and  Mr.  Boteler  duly  made  his  award,  and  thereby,  amongst 
other  things,  directed  that  the  costs  of  the  reference  should  be  borne 
and  paid  by  the  parties  by  whom  the  same  were  incurred. 

The  present  plaintiff  paid  to  the  solicitor  employed  in  the  conduct 
of  the  reference  the  full  amount  of  his  costs,  and  the  defendants 
paid  to  him  the  amount  of  the  testator's  share  of  those  costs  incurred 
in  his  lifetime. 
[  •ssp  ]  The  present  action  is  brought  to  recover  147/.  18«.  6rf.,  *being  the 

testator's  proportion  of  the  costs  incurred  after  his  death,  including 
27/.  10s, f  as  his  proportion  of  the  costs  of  the  award. 

The  facts  are  brought  before  the  Court  on  a  special  case  stated 
under  the  provisions  of  8  <&  4  Will.  IV.  c.  42,  s.  25,  which  was 
argued  before  my  brothers  Gurney  and  Bolfe  and  myself,  last  Term, 
and  the  question  for  our  decision  is,  whether  the  plaintiff  is 
entitled  to  recover.  We  think  he  is.  It  cannot  perhaps  be  stated 
as  a  universal  proposition,  that  in  all  cases  where  two  or  more 
jointly  employ  a  third  person,  there  is  an  implied  undertaking  in 
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all  to  contribute  rateably  inter  se,  so  as  to  bind  the  execators  of  a 
deceased  co-contractor.  Every  such  case  must  stand  on  its  own 
ground.  Here  the  joint  employment  of  the  solicitor  was  for  the 
equal  and  several  benefit  of  all ;  those  who  might  die  were  interested 
in  the  reference,  as  well  as  those  who  survived.  If  Bateman  could 
have  established  the  point  raised  by  his  answer,  that  the  relators 
had  misapplied  the  trust  funds,  they  would  have  been  severally 
liable,  and  the  assets  of  any  who  might  die  would  have  been  liable 
to  make  good  the  breach  of  trust.  It  was  an  express  stipulation  in 
the  order  of  the  Vice-Chancbllor,  which  having  been  made  by 
consent  must  be  taken  as  the  agreement  of  the  parties,  not  only 
that  the  reference  should  not  fail  by  the  death  of  any  of  the  parties, 
but  further,  that  the  award  should  be  delivered  to  the  executors  of 
any  party  dying  pending  the  reference.  This  case,  therefore, 
appears  to  us  to  stand  on  the  same  footing  as  that  of  several  per- 
sons jointly  contracting  for  a  chattel,  to  be  made  or  procured  for 
the  common  benefit  of  all — the  building  of  a  ship,  for  instance,  or 
the  furnishing  of  a  house,  and  as  to  which  the  executors  of  any 
party  dying,  before  the  work  is  completed,  are  by  agreement  to 
stand  in  the  place  of  the  party  dying.  In  such  a  case,  though  the 
legal  retnedy  of  the  party  employed  would  be  solely  against  the 
survivors,  yet  the  law  would  certainly  imply  a  contract  on  the  part 
of  the  deceased  ^contractor,  that  his  executors  should  pay  their 
proportion  of  the  price  of  the  article  to  be  furnished. 

We  see  no  distinction  in  principle  between  such  a  case  and  the 
present,  and  we  therefore  think  the  plaintiff  is  entitled  to  judgment 

for  the  full  amount  of  his  demand. 

Judgment  for  the  plaintiff. 


Priob 

r. 

Hembbgw. 


[  •sgo  ] 


SADLER  V.  DIXON. 

(8  Meeson  &  Welsby,  895—900.) 

[Reported  with  Dixon  v.  Sadler,  from  5  M.  &  W.  405,  in  52E.  R.  784.] 


1841. 

£xch,  of 
Pleas. 

[895  ] 


MAYOR  OF  SWANSEA  v.  HOPKINS. 

(8  Meeson  &  Welsby,  901.) 

[Reported  with  Hopkins  v.  Mayor  of  Swansea,  from  4  M.  &  W. 
621,  in  51  R.  R.  761.] 
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R.B. 


1840. 
Term. 

Exchequer, 
Parks.  6. 

[3] 


DOE  D.  HEMING  v.  BRETT. 

(Hurl.  &  Walm.  3.) 

C.  who  occupied  premises  as  tenant  at  will  to  H.,  let  B.  into  possesedon. 
B.  had  previously  requested  H.  to  accept  him  as  tenant,  which  H.  had 
refused  unless  B.  would  find  security. 

B.  remained  in  possession  of  the  premises  for  two  years,  continuing  t4> 
treat  with  II.,  and  to  endeavour  to  find  security,  in  which  he  did  not  suooeed. 
H.  brought  ejectment  against  B.  for  the  premises  : 

Held,  that  no  demand  of  possession  was  necessary. 

This  was  an  action  of  ejectment  tried  before  Maule,  B.,  at  the 
last  Assizes  for  the  county  of  Cornwall,  when  a  verdict  was  found 
for  the  plaintiff. 

The  facts  were  as  follows :  The  lessor  of  the  plaintiff  in  the 
present  action  had  some  time  ago  let  a  person  of  the  name  of  Cox 
into  possession  of  the  premises  in  question.  After  Cox  had  been  in 
possession  for  some  months,  he  became  desirous  to  quit,  and  the 
tenant  applied  to  the  lessor  of  the  plaintiff  to  accept  him  as  tenant 
of  the  premises.  This  was  refused  until  the  defendant  should  find 
sureties.  Pending  the  treaty,  Cox  let  the  defendant  into  possession, 
where  he  remained  for  a  period  of  two  years,  continuing  to  treat 
with  the  lessor  of  the  plaintiff,  and  attempting,  though  without 
success,  to  obtain  securities.  In  this  state  of  things  the  present 
action  was  brought.  It  was  objected  at  the  trial  that  there  should 
have  been  a  demand  of  possession ;  but  the  learned  Judge  who  tried 
the  cause  overruled  the  objection,  and  a  verdict  was  accordingly 
taken  for  the  plaintiff,  which  Erie  now  moved  to  set  aside,  and  for 
a  new  trial,  on  the  ground  of  misdirection. 

(Pabke,  B.  :  It  does  not  appear  that  the  defendant  was  tenant  at 
all.     Cox  was  only  tenant  at  will.) 

Our  occupation  was  an  occupation  at  will.  It  is  like  the  case  of  a 
party  let  into  possession  under  an  agreement  for  purchase  or  for  a 
lease.  The  long  period  during  which  the  defendant  was  permitted 
to  occupy  the  premises  is  evidence  that  he  did  so  by  the  consent  of 
the  lessor  of  the  plaintiff. 

(Parke,  B.  :  Is  there  anything  to  prevent  an  action  of  trespass 
against  Brett  ?    Could  he  have  pleaded  leave  and  licence  ?) 

His  possession  was  recognised,  and  he  would  have  been  treated  as 
a  tenant  if  he  could  have  obtained  security. 
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Fabke,  B.  : 

All  the  cases  where  a  demand  of  possession  has  been  held  to  be 
necessary,  are  cases  where  the  party  has  been  let  into  possession  by 
the  lessor  of  the  plaintiff.  Here  there  was  no  tenancy  at  will ; 
otherwise  there  would  have  been  something  to  show  that  it  was 
determined,  as  notice  or  entry.  Even  if  Cox  were  tenant  at  will, 
sach  tenancy  was  determined  by  his  quitting  the  premises. 

KtUe  refused. 


DOEd. 

Hemino 

r. 
Brett. 


FORD  V.  WHITMARSH. 

(Hurl.  &  Walm.  53—55.) 

To  charge  a  defendant  with  liability  as  a  partner,  on  the  gi'ound  of  repre- 
sentation of  Himself  as  a  partner,  it  must  be  proved  either  that  he  has 
represented  himself  as  a  partner  to  the  plaintiff  or  has  made  such  a  public 
representation  of  himself  in  that  character  as  to  lead  the  jury  to  conclude 
that  the  plaintiff,  knowing  of  that  representation,  and  believing  the  defendant 
to  be  a  partner,  gave  him  credit  under  that  belief. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  7ion  assumpsit. 
The  cause  was  tried  before  Mr.  Baron  Parke,  at  the  last  sittings  in 
Trinity  Term,  at  Guildhall.  It  appeared  that  a  person  of  the  name 
of  Baper  had  taken  out  a  patent  for  water-proofing  cloth,  and  that 
the  business  was  carried  on  under  the  name  of  Baper  &  Go.  The 
defendant  was  in  the  habit  of  attending  daily  at  the  place  of 
business,  and  superintending  the  working  of  the  patent  process,  not 
in  the  capacity  of  a  servant,  but  intending  to  become  a  partner  in 
the  concern,  if  he  should  find  that  the  business  was  likely  to 
answer.  Afterwards  at  a  meeting,  at  which  Baper,  King,  and 
others  were  present,  the  defendant  made  proposals  for  the  formation 
of  a  Company  to  carry  on  the  process  of  water-proofing  cloth  under 
the  patent :  but  no  Company  was  formed  pursuant  to  the  proposal. 
*It  appeared  also,  that  several  persons  had  been  induced,  by  con- 
versations with  him,  to  think  that  the  defendant  was  a  partner  in 
the  business  of  Baper  &  Co.,  and  that,  upon  a  person  of  the  name 
of  Smith  calling  for  payment  of  a  debt  due  from  Baper  &  Co.,  the 
defendant  paid  it;  and  upon  that  occasion  he  said  to  Smith, 
''  Some  persons  are  about  to  join  me  in  this  concern  ;  you  will  have 
no  difficulty  in  getting  your  money."  It  was  not  proved,  however, 
that  the  plaintiff  had  heard  of  this  transaction  before  the  contracting 
of  the  debt  for  which  the  action  was  brought.  It  appeared  that  on 
one  occasion  the  defendant  threatened  '*  to  dissolve  " ;  but  this  was 
a  private  communication  to  King.     The  learned  Judge  told  iY 


1840. 
Nov,  6. 

Exclietiuer. 
Lord 

ABING£B, 

C.B. 
•Pabke,  B. 

GUBNBY,  B. 

BOLFB,  B. 

[53] 
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FoBu        jury,  that  the  defendant's  liability  depended  either  upon  his  having 
Whitmarsh.  been  actually  a  partner,  or  upon  his  having  represented  himself  to 

be  a  partner  :  and  laid  down  the  rule,  as  to  proof  of  liability  as  a 
partner,  arising  from  a  representation  of  the  character,  in  terms 
substantially  the  same  with  those  which  he  used  in  delivering 
judgment  in  Dickinson  v.  Valpy  (l). 

The  jury  found  a  verdict  for  the  defendant. 

Sii'  F.  Pollock  (with  whom  were  Ludlow  and  Hayes)  moved  for  a 
rule  to  show  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  of  misdirection.  The  direction  of  the  learned  Judge  was 
erroneous.  He  adopted  the  rule  (as  to  capability  founded  upon 
representation)  laid  down  by  him  in  Dickinson  v.  Valpy  (2). 
*♦'♦** 

This  rule  of  evidence,  as  to  the  liability  of  a  person  as  a  partner, 
on  the  ground  of  holding  himself  out  in  that  character,  is  too 
stringent.  It  is  submitted  that,  in  order  to  create  a  partnership 
liability,  it  is  sufficient,  if  a  person  be  proved  to  have  acted  in  such 
manner  as  to  induce  the  person  who  has  given  him  credit,  or  in 
such  manner  as  to  be  calculated  to  induce  the  public,  or  persons 
generally  doing  business  with  a  supposed  firm,  to  think  him  to  be  a 
partner.  Prior  to  Dickinson  v.  Valpy  a  representation  of  partner- 
ship to  the  world  generally  was  deemed  all  that  was  requisite  (2), 
and  it  is  a  proper  inference,  from  such  a  representation,  that  all 

« 

persons  who  deal  with  the  supposed  firm,  contract  on  the  faith  of 
an  actual  partnership.     *     *     * 
[  55  ]  He  referred  to  Bourne  v.  Freeth  (3). 

Lord  Abinger,  C.  B.  : 

I  see  nothing  wrong  in  the  learned  Baron*s  direction,  which 
appears  to  me  to  have  been  a  sound  and  proper  direction. 

Parke,  B.  : 

I  did  not  mean  to  withdraw  from  the  jury  any  question  proper 
for  their  consideration;  but  I  endeavour  to  follow  the  course, 
which  I  generally  adopt  in  cases  of  this  description,  namely,  to 
.  lay  down  the  rule  in  accordance  with  the  opinion  which  I  expressed 
in  Dickinson  v.  Valpy  (2) ,  and  the  impropriety  of  which  I  am  not 
convinced  of.     I  told  the  jury  that  the  defendant  would  be  liable 

(1)  34  R.  R.  348  (10  B.  &  C.  128).  (3)  33  R.  R.  275  (9  B.  A  C.  632;  4 

(2)  ;M  R.  R.  348,  354,  355   (10  B.       Man.  &  Ry.  512). 
&  C.  128,  140. 


VOL.  Lvin.]  1840.    EX.     H.  &  W.  55.  897 


if  the  debt  was  contracted  whilst  he  was  actually  a  partner,  or  Ford 
upon  a  representation  of  himself  as  a  partner  to  the  plaintiff,  or  whitmabsh. 
upon  sach  a  pablic  representation  of  himself  in  that  character  as 
to  lead  the  jury  to  conclude  that  the  plaintiff,  knowing  of  that 
representation,  and  believing  the  defendant  to  be  a  partner,  gave 
him  credit  under  that  belief.  Under  all  the  circumstances,  I 
should  not  have  been  dissatisfied  if  the  jury  had  found  a  verdict 
for  the  plaintiff  on  the  ground  of  actual  partnership ;  but  that 
was  a  fair  question  for  them.  It  certainly  appeared  to  me  that 
there  was  no  sufficient  evidence  of  such  a  representation  of  partner- 
ship as  to  make  the  defendant  liable  on  that  ground. 

GuBKEY  and  Bolfe,  Barons,  concurred. 

RuU  refused. 


BROXHOLM   V.  WAGSTAFF.  ^i«"- 

Jan,  23. 
(Hurl.  &  Walm.  145—146 ;  S.  C.  nom.  Broxham  v.  Wagataff,  5  Jur.  845.)  

Semble :  The  proper  remedy  for  a  servant  wrongfully  dismissed  before  the 

end  of  the  term  of  hiring,  is  a  special  action  for  not  permitting  him  to  a  r  deh^n  B 

perform  his  contract ;  and  he  cannot,  by  tendering  his  services,  put  himself  q^h^^ j^y  3  ' 

in  the  same  situation  as  if  he  had  performed  them,  and  bring  indebitatus  fioLFic,'B.' 
(Msumpsit  for  work  and  labour.  r  145  1 

INDEBITATUS  ASSUMPSIT  for  work  and  labour.  Pleas,  as  to  all 
except  61.  parcel,  &c.  Non  assumpsit^  and  as  to  the  said  sum  of 
62.  tender.  At  the  trial  before  the  under-sheriff  of  Middlesex,  it 
appeared  that  the  plaintiff  was  employed  by  the  defendant  as  an 
assistant  in  his  business  of  a  chemist  and  druggist,  at  a  salary  of 
32Z.  per  annum.  After  he  had  been  in  such  employment  for  some 
weeks  the  defendant  dismissed  him,  and  offered  him  61.  as  a 
compensation  for  the  time  during  which  he  had  continued  in 
the  employment;  this  the  plaintiff  refused,  and  at  the  same 
time  offered  to  remain  till  the  expiration  of  the  current  quarter ; 
after  the  quarter  expired,  but  be^e  the  conclusion  of  the  year 
from  the  commencement  of  the  hiring,  the  plaintiff  brought  this 
action. 

It  was  objected  on  the  part  of  the  defendant,  that  the  plaintiff 
could  not  recover  on  the  common  count  for  work  and  labour,  but 
that  the  declaration  ought  to  have  been  special  for  not  permitting 
him  to  complete  his  contract,  and  Archard  v.  Homer  (1)  was  cited 

(1)  3  Car.  &  P.  349. 
B.B. — VOL.  Lvni.  57 
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[ 


Broxholm 
Wagstaff. 


in  support  of  this  argument.  It  was  not  disputed  that  the  sum 
tendered  was  a  sufficient  proportionate  compensation  for  the  work 
actually  done.  The  counsel  for  the  plaintiff  not  submitting  to  a 
nonsuit,  the  jury,  under  the  direction  of  the  under-sheriff,  returned 
a  verdict  for  the  defendant,  which 


C.  Jones  now  moved  to  set  aside  for  a  new  trial,  and  cited 
[  *i*^  ]       OandeU   v.   Pontigny  (i),    *CoUins  v.  Price  (2).     A  servant  who 
renders  his  services,  and  does  not  bring  his  action  till  the  expira- 
tion of  the  time,  is  in  the  same  situation  as  if  he  had  performed 
them. 

Pabkk,  B.  : 

There  is  nothing  here  to  show  a  quarterly  hiring ;  the  rule  as  to 
a  month's  wages  or  a  month's  warning  applies  only  to  menial 
servants.  In  the  absence  of  anything  to  the  contrary,  this  would 
be  a  hiring  for  a  year,  and  then  you  have  brought  your  action  too 
soon.  Smith  v.  Hayward  (8)  is  an  express  authority  to  that  effect ; 
otherwise  you  are  only  entitled  to  a  compensation  for  the  work 
actually  performed,  and  in  either  case  the  verdict  is  right.  Con- 
siderable doubt,  in  which  I  cannot  help  concurring,  has  been 
thrown  upon  the  correctness  of  the  decision  of  Lord  Ellbnbobough, 
in  Gandell  v.  Pontigny,  by  the  case  of  Smith  v.  Hayward.  It 
certainly  would  not  have  been  so  decided  if  it  had  occurred  after 
instead  of  before  that  case  (4). 


Aldebson,  Gurkey,  and  Bolfe,  Barons,  concurred. 

Rule  refused. 


(1)  4  Camp.  375  \  S.C.I  Stark.  198. 

(2)  30  E.  B.  542  (5  Bing.  132). 

(3)  7  Ad.  &  El.  544. 

(4)  See  Smith  v.  Gaimford,  2  Hodges, 
109 ;  S.  C.  nom.  Smith  v.  Kings/ord, 
3  Scott,  279.  See  the  cases  on  this 
subject  collected  and  discussed  in  the 
case  of  CuUery.  Powell,  2  Smith's  L.  C. 
20  [10th  ed.  pp.  46—49].  It  has 
generally  been  assumed  that  the  wages 


which  would  have  been  earned  by  the 
servant,  had  he  been  allowed  to  com- 
plete  his  service,  would  be  the  proper 
measure  of  damages  in  an  action  against 
the  master  for  wrongfully  discbiur^ging 
him ;  but  this  would  appear  to  be  open 
to  some  doubt,  as  the  servant  must  be 
supposed  to  have  derived  some  advan> 
tage  from  his  labour  during  the  time  for 
which  he  has  been  wrongfully  dismissed. 
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GORTON   V.   VAUSE. 

(4  Jurist,  4 — 5.) 

Maintenance. 

When  a  sum  has  been  allowed  for  maintenance  of  infants,  on  the  ground 
of  the  father's  inability  to  maintain  them,  the  Court  will  not  grant  a  reference 
for  an  additional  allowance  on  the  mere  allegation  of  an  increase  in  the 
father's  necessary  expenditure,  and  his  consequent  inability  to  maintain 
them,  but  will  require  an  affidavit,  stating  special  facts,  showing  that  the 
former  allowance  had  become  insufficient  for  the  purposes  of  maintenance 
and  education. 

This  was  a  petition  on  behalf  of  two  infants,  for  an  increase 
of  allowance  for  their  maintenance  and  education.  In  1885,  the 
Master  had,  by  his  report,  in  pursuance  of  a  reference  for  that 
purpose,  found  that  the  father  of  the  infants  was  unable  to 
maintain  and  educate  them  in  a  manner  suitable  to  their  fortunes, 
and  that  200Z.  per  annum  was  proper  to  be  allowed  for  that 
purpose.  This  sum  was  accordingly  allowed.  The  funds  to  which 
the  infants  were  entitled,  consisted  of  two  sums,  8,868{.  3  per 
cent.  Consols,  and  2^184/.  8  per  cent.  Consols.  The  petition,  after 
stating  the  above  facts,  stated  that  Robert  Gorton,  the  father  of 
the  infants,  had  married  again,  and  had  three  children  by  such 
marriage  living.  That  the  situation  in  life  of  the  father,  together 
with  the  necessity  of  providing  for  the  present  expense  and  future 
welfare  of  his  family  by  his  second  wife,  and  the  probable  increase 
thereof,  occasioned  such  demands  on  his  income,  as  to  render  him 
unable  properly  to  maintain  and  educate  the  petitioners  without  an 
additional  allowance.  The  petition  prayed  a  reference  to  the 
Master,  to  inquire  whether  the  father  was  of  ability  properly  to 
maintain  and  educate  the  petitioners,  without  an  addition  to  the 
allowance  already  made  for  that  purpose .  And,  in  case  the  Master 
should  so  find,  that  he  might  inquire  what  further  sum  would  be 
proper  to  be  allowed. 


1839. 
Dtfc.  22. 

HolU  Qmrt, 

Lord 

Lanodalr, 

M.R. 


White^  for  the  petitioner. 

Lord  Lanodalb,  M  B.,  said,  that  assuming  the  father  was  unable 
to  maintain  and  educate  the  infants,  it  did  not  follow  that  200Z.  was 
not  still  sufficient  for  that  purpose.  There  was  nothing  in  the  petition 
to  show  that  the  present  allowance  had  become  insufficient.  There 
must  be  an  affidavit,  stating  special  facts,  showing  that  2002.  was  not 
now  sufficient  to  maintain  and  educate  the  petitioners. 


[5] 
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■  Ex  PARTE  HEATH,  In  thb  Matter  of  SIMPSON  (I). 

^'^I^lf  (4  Jurist,  28—29;  S.  C.  2  Rose,  141.) 

Sir  J.  Gross.  Order  and  disposition. 

Sir  0.  Rose.  A.  and  B.  are  in  partnership ;  A.  dies ;  B.  carries  on  the  trade  in  the 

r  28  1  partnership  name  for  a  short  time,   and  then  becomes  bankrupt.     The 

partnership  assets  are  not  in  the  order  and  disposition  of  B.  so  as  to  entitle 
his  separate  creditors  to  be  paid  in  exclusion  of  the  joint  creditors  of  A. 
and  B. 

This  was  the  petition  of  several  persons  creditors  of  the  firm  of 
Dawson  and  Windross ;  and  it  prayed  that  certain  sums  of  money 
should  be  declared  part  of  the  partnership  assets  of  the  firm  of 
Dawson  and  Windross,  and,  as  such,  divisible  among  the  creditors 
of  that  firm  in  preference  to  the  separate  creditors  of  Windross.     It 
appeared  that  originally  the  partnership  consisted  of  three  persons, 
Dawson,  Simpson,  and  Windross ;  but  that  on  the  17th  of  October, 
1884,  the  partnership  was  dissolved  by  the  retirement  of  Simpson,  who 
conveyed  all  his  interest  in  the  business  to  the  remaining  two,  on  their 
agreeing  to  indemnify  him  from  all  partnership  debts  and  liabilities. 
Dawson  and  Windross  continued  the  business,  received  the  assets, 
and  undertook  to  pay  the  liabilities  of  the  firm.     At  the  time  of  the 
dissolution,  the  firm  of  D.,  S.,  and  W.  were  liable  for  some  bills  of 
exchange  given  for  the  accommodation  of  Bentley,  Deer,  k  Co.,  who 
became  bankrupts  in  1884 ;  when  a  negotiation  took  place,  whereby 
[  *29  ]       Dawson  and  Windross  ^agreed  to  meet  those  liabilities  by  instal- 
ments to  be  paid  into  the  hands  of  two  depositees,  who  were  to 
return  the  instalments  if  the  negotiation  did  not  go  on.     Dawson 
died  on  the  10th  December,  1884 ;  at  which  time  this  negotiation 
was  in  the  course  of  being  submitted  to  the  holders  of  the  bills  of 
exchange.     Upon  the  death  of  Dawson,  Windross  carried  on  the 
business  alone,  but  in  the  name  of  Dawson  and  Windross;  and 
upon  the  18th  December,  Windross,  in  pursuance  of   the  agree- 
ment, paid  into  the  hands  of  Deer,  Lap,  k  Co.,  the  bankers  of  the 
depositees,  the  sum  of  400Z.,  being  part  of  a  sum  of  600Z.,  which 
was  standing  to  the  credit  of  the  firm  of  Dawson  and  Windross  in 
the  books  of  Jones,  Lloyd,  k  Co.,   their  bankers ;   and  wrote  a 
letter,   in  the  name  of  Dawson  and    Windross,   to  one   of    the 
depositees,   stating  that  such  payment  had  been   made  in    pur- 
suance of  the  negotiation,  and  that  the  same  was  to  be  repaid  if 
the  negotiation  failed.      On  the  Slst  December,  1884,  Windroes 
became  bankrupt,  the  negotiations  ceased,  and  therefore  the  40(M« 

(1)  Ex  parte  Butcher  (1880)  13  Ch.  Piv,  465, 
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was  to  be  refunded.    A  separate  fiat  was  sued  out  against  Windross,      ^^^^ 
and  a  joint  fiat  against  Simpson  and  Windross. 

BetheU,  in  support  of  the  petition. 

0.  Anderton,  for  the  assignees  : 

This  is  a  question  of  property,  and  not  merely  of  order  and 
disposition.  This  fund  came  into  the  hands  of  Windross  as  the 
surviving  partner,  and  he  has  had  dealings  with  it  since  the  death 
of  Dawson.  How  can  the  creditors  of  Dawson  and  Windross  follow 
these  specific  assets?  But  even  from  the  property  being  in  the 
order  and  disposition  of  Windross,  which  it  clearly  was,  from  his 
trading  with  it,  the  separate  creditors  of  Windross  are  entitled 
to  it. 

Sib  J.  Cross  : 

The  case  stands  thus :  D.  and  W.  were  in  partnership  together, 
and  had  this  sum  of  6002.  in  the  hands  of  their  bankers  as  the 
joint  property  of  the  two.  D.  dies;  W.,  the  surviving  partner, 
applies  a  part  of  this  money  to  partnership  purposes,  which  was 
but  carrying  out  an  agreement  which  had  been  made  prior  to  the 
death  of  Dawson.  This  money  was  to  be  returned  if  the  negotiation 
failed.  How  can  it  be  said  that  this  money  was  in  the  order  and 
disposition  of  W.  alone?  In  order  to  make  out  that  the  law  of 
forfeiture  took  effect,  a  strong  and  clear  case  must  be  made  out ; 
such  as  the  exclusive  possession  of  the  property  with  the  consent 
of  the  true  owner;  now,  the  true  owners  were  the  surviving  partner 
and  the  representative  of  the  deceased  partner ;  for,  though  the 
survivor  may  sue  as  such  at  law,  it  does  not  follow  that  he  has  the 
whole  property.  The  survivor  and  the  representative  of  the  deceased 
partner  are  joint  owners  of  the  property :  no  consent,  therefore,  of 
the  true  owners  has  been  given.  The  effect  of  our  holding  this  to 
be  the  separate  property  of  W.  would  lead  to  this  :  that  if  two  per- 
sons are  in  partnership  to-day,  one  dies,  and  the  other  becomes 
bankrupt,  all  the  partnership  estate  would  belong  to  the  separate 
creditors  of  the  bankrupt.  It  seems  to  me  that  the  money  is  clearly 
applicable  to  the  joint  debts  of  D.  and  W. ;  consequently,  the 
petitioner  is  entitled  to  an  order,  as  prayed. 

Sir  G.  Rose  concurred. 
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J. 

[193] 


REG.    V.  The  PRIORS  DITTON  INCLOSURE 

COMMISSIONERS. 

(4  Jurist,  193.) 

The  Court  will  not  grant  a  mandamus  to  an  Inclosure  Commissiovier. 
commanding  him  to  execute  an  award  under  an  Inclosure  Act,  nnlesB  it 
appears  distinctly  upon  affidavit  that  he  has  been  applied  to  and  has  refused : 
and  for  that  purpose  his  answer  to  the  application  should  be  stated; 

A  RULE  had  been  obtained,  calling  upon  J.  Webb,  one  of  the 
Commissioners  appointed  under  a  local  Act,  passed  in  1813,  to 
show  cause  why  a  mandamus  should  not  issue,  directing  him  to 
execute  an  award  of  the  allotments  made  under  the  Act.  It 
appeared  that  the  execution  of  the  award  had  stood  over  for  more 
than  twenty  years  on  account  of  the  want  of  funds  ;  that  J.  Webb 
had  sold  two  allotments  to  Christ  Church,  Oxford,  but  the  title 
cOuld  not  be  made  out  till  the  award  was  executed.  One  of  the 
affidavits  further  stated  the  successive  appointments  and  deaths 
or  resignations  of  several  Commissioners,  and  ultimately  the  appoint- 
ment of  J.  Webb,  on  24th  December,  1885 ;  that  **  during  the 
years  1885,  1886,  and  1887,  repeated  application  had  been  made 
to  the  Commissioners  for  the  time  being  to  execute  the  award, 
but  that  the  Commissioners  and  each  of  them  had  hitherto  wholly 
omitted  and  neglected  so  to  do." 

Sir  F.  Pollock  showed  cause,  and  contended  that  the  affidavit 
was  insufficient  in  not  showing  that  any  demand  had  been  made 
upon  J.  Webb  to  make  the  award.     The  Court  called  upon 


The  Attomey-Oeneral,  to  support  the  rule  : 

The  award  ought  to  have  been  made  within  a  year  from  the 
passing  of  the  Act.  It  is  not  necessary  to  state  the  time  and  place 
of  the  refusal,  nor  the  particulars  of  the  conversation  in  which  it 
was  made.  J.  Webb  was  a  Commissioner  during  two  of  the  years 
in  which  applications  are  stated  to  have  been  made. 

LoBD  Dexman,  Ch.  J. : 

The  affidavit  will  not  do.  Consistently  with  the  statement 
respecting  the  demands  upon  the  Commissioners,  all  the  demaiid:^ 
might  have  been  upon  the  preceding  Commissioners.  TVe  do  not 
want  the  language  of  special  pleading  in  these  matters,  which  is  the 
language  employed  in  this  affidavit ;  we  are  quite  satisfied  if  the  facts 
are  stated  distinctly.    But  here  there  is  not  sufficient  particalarity, 
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LiTTLEDALB,  J.  :  Reo. 

The  statement  of  repeated  applications  upon  the  Commissioners  The 

IS  much  too  general ;  nor  does  the  affidavit  state  that  any  applica-  ditton 

tion  has  been  made  to  Webb.    And  we  ought  to  be  informed  in  ^  commis^^ 

what  terms  the  refusal  was  expressed,  and  whether  unconditionally  sionebs. 
and  distinctly,  or  not. 

Williams  and  Coleridge,  JJ.,  concurred. 

Rule  discharged. 


WELLESLEY  v.  WELLE8LEY.  i84o. 

(4  Jurist,  431.)  March25, 

Practice — Production  of  Deeds.  Chancery, 

The  real  estates  of  Mr.  Long  Wellesley  being  vested  in  trustees,  ^hadwell, 
the  plaintiff  filed  a  bill  against  the  trustees  and  Mr.  Wellesley,  [  43i  ] 
claiming  to  have  the  benefit  of  a  deed  executed  by  the  latter 
defendant,  as  affecting  these  real  estates.  The  trustees  by  their 
answer  denied  any  knowledge  of  the  deed  under  which  the  plaintiff 
claimed,  and,  in  answer  to  the  usual  interrogatory  as  to  possession 
of  deeds,  they  admitted  that  they  had  in  their  possession  certain 
deeds  relating  to  the  title  to  those  estates,  and  they  enumerated 
such  deeds  in  a  schedule. 

Wilcock  now  moved  for  the  production  of  those  deeds. 

Wigram  and  Toiler ^  contra^  said  that  the  defendants,  though 
admitting  that  they  had  in  their  possession  documents  relating  to 
the  estates  which  the  plaintiff  sought  to  affect,  had  not  admitted 
the  title  of  the  plaintiff  to  the  relief  sought :  Adams  v.  Fisher  (i). 

Wilcock,  in  reply : 

The  defendants  have  admitted  that  they  have  these  deeds  in 
their  possession,  and  inspection  follows  as  of  course. 

The  Vicb-Chancbllor  : 

If  the  trustees  had  referred  to  these  deeds  as  constituting 
part  of  their  answer,  the  motion  might  have  been  supported,  as  it 
is,  I  must  refuse  it. 

Motion  refused,  xcith  costs. 

(1)  4d  R.  R.  328  (3  My.  &  Gr.  526). 
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1840.  Ex   PARTE   A.   B.,    ATTORNEY. 

'^'^^'  (4  Jurist,  630— 631 .) 

Bail  Court,  Where  it  is  swoni  that  an  attorney  has  fraudulenUy  appit>priated  to  his  own 

CoLEBiDGE,  use  Certain  trust  monies,  and  made  certain  false  representations  as  to  mort- 

^'  gages,  this  Court  will  grant  a  rule  hmi  ,  calling  on  him  to  answer  the  matters 

[  630  ]  ]j^  the  affidavit,  and  to  show  cause  why  he  should  not  be  struck  off  the  roU, 

even  though  a  bill  had  been  previously  filed  in  equity  against  him. 

In  1814,  one  John  Cooper  died  without  children,  and  by  his 
last  will  appointed  Fieldon  Barker  and  Stephen  Grove  Trower  his 
executors,  who  were  directed  to  invest  7,000Z.  in  the  public  securities, 
and  from  the  interest  accruing  from  that  sum  and  certain  other 
public  securities  to  pay  to  the  widow  800Z.  per  annum,  for  the  term 
of  her  natural  life;  and  after  her  death  this  sum  was  to  go  to 
Mary  Cooper,  testator's  sister.  The  will  was  proved  in  June,  1814, 
and  in  1816  the  widow  married  one  William  Cumming.  In  1823 
Fieldon  Barker  died,  and  S.  Trower  continued  surviving  trustee 
and  executor  for  a  space  of  eleven  years ;  when,  on  the  29th  October, 
1834,  a  bill  was  filed  in  Chancery,  praying  the  appointment  of  a 
new  trustee,  who  was  appointed  accordingly.  A  change  was  there- 
upon made  in  the  solicitor  to  the  trust  property,  and  A.  B.,  one  of 
a  firm  of  solicitors  in  the  county  of  Cambridge,  was  nominated 
[  *68i  ]  thereto.  He  proposed  ^that  a  portion  of  the  trust  property  should 
be  invested  in  three  mortgages,  and  that  the  sum  of  3,746^  Is.  lie/, 
should  alone  remain  in  the  32.  per  cent.  Consols.  It  appeared  on 
the  affidavit  of  Trower,  that  the  mortgages  proposed  were  fictitious 
and  fraudulent,  and  that  of  the  stock  so  invested  in  Consols,  A.  B. 
had  contrived  on  the  11th  June,  1835,  to  appropriate  6001.  to  his 
own  use.  For  this  mal-appropriation  a  bill  had  been  filed  in  the 
Court  of  Chancery,  and  he  had  absconded,  and  left  the  kingdom. 
On  this  state  of  the  facts, 

Cole  moved  for  a  rule,  calling  on  A.  B.  to  show  cause  why  he 
should  not  answer  the  matters  in  the  affidavit,  and  why  his  name 
should  not  be  struck  off  the  roll  of  attornies. 

COLERIDOB,  J. : 

What  is  the  use  of  your  coming  to  this  Court?  You  have 
already  gone  into  a  court  of  equity,  which,  under  the  circumstances, 
appears  to  be  the  fitting  and  competent  tribunal.  I  am  called  on 
to  act  summarily  in  this  case,  while  the  matter  is  really  before 
another  Court,  and  I  feel  great  difficulty  in  aiding  you.    Your 
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motion  may  be  premature;  and  though  it  is  said  this  person  has      Ex  parte 
absconded,  and  is  out  of  the  country,  yet  he  may  come  in  and 
answer  the  matter  in  the  affidavit.    You  have  not  cited  any  instance 
in  which  the  Court  has  acted  summarily  under  such  circumstances, 
and  I  should  like  to  consider  before  I  refuse  the  motion. 

Cur,  (uli\  vtdL 
Coleridge,  J.,  said :  j^^  6, 

Mr.  Cole,  I  think  you  may  have  a  rule. 


Ee  ATKINSON.  i84o. 


Sib  J.  Cross. 
SibG.  KosE. 


(4  Jurist,  660;  S.  C.  1  M.  D.  &  D.  238.)  Qntf-t  of 

The  Court  will  not  restrain  the  sale  of  property  advertised  for  sale, 
pending  the  bankrupt's  petition  to  supersede. 

Per  Sir  G.  Rose  :  Unless  the  proceedings  are  before  the  Court,  and  that 
they  show  no  legal  title  to  the  fiat.  '-        ^ 

Per  Sir  J.  Cross  :  Quare,  whether  the  Court  will  not  interfere  under 
peculiar  circumstances. 

BACoy,  on  behalf  of  the  bankrupt,  applied  to  the  Court  to 
restrain  the  sale  of  certain  property  of  the  bankrupt,  which  had 
been  advertised  for  sale,  pending  the  petition  of  the  bankrupt, 
which  he  had  presented  to  this  Court  to  supersede  the  fiat.  The 
sale  was  to  take  place  on  the  13th  and  14th  of  this  month. 

Sir  G.  Bose  : 

We  cannot  make  this  order,  but  you  may  have  your  petition 
heard  as  soon  as  you  please,  and  give  notice  to  the  other  side 
to  have  the  proceedings  here  ;  we  cannot  otherwise  interfere. 
What  right  have  we  to  interfere  with  the  legal  title  to  the 
fiat?  If,  indeed,  we  had  the  proceedings  here,  and  saw  that 
there  was  not  a  legal  title  to  the  fiat,  then  we  might  grant  the 
application. 

Sib  J.  Cboss  : 

If  this  sale  was  likely  to  do  irreparable  injury  to  the  bankrupt, 
the  Court  would  do  all  in  its  power  to  protect  him;  but  it  does 
not  seem  that  much  injury  can  be  done  in  this  case.  You  can 
give  notice  at  the  sale  of  your  petition  to  supersede,  and  protest 
against  the  sale  proceeding.  Under  these  circumstances  no  well 
advised  assignee  would  proceed  with  the  sale.      I  am  not  prepared 
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[R.R. 


Re  to  say  that  the  Court  could  not  make  the  order  under  particular 

ATKINSON,    eircumstances. 

Sir  G.  BosE  said,  that,  without  seeing  the  proceedings,  the  Court 
could  not  make  such  an  order. 

No  ord^r. 


1840. 

Worcenter 
Summer 
Assizes. 

Williams.  J. 

[660] 


DOE  B.  HAWTHOEN  v.  NICKLI8S. 

(4  Jurist,  660.) 

A  testator  having  several  children,  and  being  possessed  of  eight  houses  in 
N.,  devised  six  of  Uiem  amongst  his  children,  including  the  defendant,  who 
was  his  heir-at-law;  and  also  devised  as  follows :  **  All  that  messuage,  &c.« 
which  I  some  time  since  purchased  of  Benjamin  Shakespeare,  situate  at  X. 

aforesaid,  being  in  the  occupation  of .*'    Also  another  messuage  in  X. 

aforesaid.  The  messuage  in  question  was  not  purchased  of  Benjamin 
Shakespeare,  but  it  had  been  commonly  called  '*  Benjamin  Shakespeare^d 
House,"  and  at  the  time  of  making  the  will,  and  for  some  time  before,  it 
had  been  in  the  occupation  of  M.  N.,  with  whom  the  testator  was  well 
acquainted:  Held,  that  notwithstanding  this  misdescription,  the  liouse  in 
question  passed  under  the  will. 

The  lessors  of  the  plaintiff  claimed  under  the  will  of  B.  Nickliss, 
who  was  the  father  of  Abigail  Hawthorn,  one  of  the  lessors  of  the 
plaintiff.  The  defendant,  William  Nickliss,  defended  the  ejectment, 
as  his  son  and  heir-at-law.  The  will  of  the  testator,  after  devising 
several  houses  in  Netherton,  in  the  parish  of  Dudley,  to  others 
of  his  children,  (amongst  whom  was  the  defendant),  contained  the 
devise  in  question  to  his  daughter  Abigail :  ''I  give  and  devise 
all  that  messuage,  tenement,  or  front  house,  with  the  garden  and 
premises  thereunto  belonging,  which  I  some  time  since  purchased 
of  Benjamin  Shakespeare,  situate  at  Netherton  aforesaid,  being  in 

the  occupation  of ; ''  also  a  messuage  at  Cradley  Heath  ;  also 

a  messuage  in  the  Norfch  Field  Boad,  in  Netherton,  aforesaid,  and 
now  in  the  holding  of  Herbert  Hampton,  to  Abigail  Hawthorn,  for 
her  life  for  her  separate  use ;  and  after  her  decease,  the  same  three 
messuages  to  her  husband ;  and  after  the  decease  of  the  survivor, 
the  same  three  to  their  children.  It  was  proved,  that  the  testator 
was  possessed  of  twenty-two  other  houses  besides  the  one  in 
question,  eight  of  which  were  in  Netherton,  and  that  all  of  them 
answered  the  descriptions  respectively  given  of  them  in  the  will ; 
that  the  house  in  question  was  purchased  of  Bobinson,  not  of 
Shakespeare,  but  was  in  the  occupation  of  Benjamin  Shakespeare 
in  1824,  and  was  commonly  called  **  Ben.  Shakespeare's  House ;  '* 
that,  at  the  time  of  making  the  will,  and  for  some  time  before,  it 
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was  in  the  occupation  of  Mary  Nash,  with  whom  the  testator  was 
well  acquainted.  There  were  other  blanks  in  the  will,  where  the 
names  of  the  occupiers  of  the  messuages  devised  should  have 
appeared.  The  will  was  dated  10th  April,  1829  ;  the  testator  died 
18th  July,  1830 ;  and  the  testator's  widow,  to  whom  a  life  estate 
was  given,  died  26th  April,  1836. 

Talfourdf  Serjt.  {Richards  and  Corbett  were  with  him),  for  the 
lessors  of  the  plaintiff,  contended,  that  the  house  in  question  was 
sufficiently  described ;  that  the  will  gave  two  houses  in  Netherton 
to  the  lessors  of  the  plaintiff,  and  disposed  of  all  the  houses  of  the 
testator  besides  the  one  in  question,  and,  therefore,  would  not  be 
construed  so  that  the  testator  should,  as  to  that,  die  intestate. 

Whateley,  for  the  defendant,  contra. 

Williams,  J. : 

The  maxim  '* falsa  demonstratio  non  novel''  applies  in  the  present 
case.  The  statement  respecting  the  purchase  of  the  house  from 
Benjamin  Shakespeare  is  such  a  falsa  demonstratio  or  inaccurate 
description  as  does  not  vitiate  the  devise.  The  devise  over,  men- 
tioning three  houses,  makes  it  certain  that  the  testator  intended 
to  give  two  houses  in  Netherton  to  the  lessors  of  the  plaintiff ;  and, 
looking  to  the  nature  of  the  testator's  property  and  to  other  clauses 
in  the  will,  the  house  in  question  is  sufficiently  ascertained. 

Verdict  for  the  lessors  of  the  plaintiff , 


DoEd. 
Hawthorn 

NICKLI88. 


DE  LA  HOOKE  v.  HILL  (1). 

(4  Jurist,  763—766.) 

A  testator  had  power,  under  his  marriage  settlement,  to  divide  2,000/. 
between  his  children  as  he  should  direct  **  by  any  deed  or  writing,  to  be 
sealed  and  delivered  in  the  presence  of  two  witnesses."  By  his  will,  which 
was  **  sealed,  signed,  published,  and  declared "  in  the  presence  of  three 
witnesses,  the  testator  recited  the  power,  and  divided  the  2,000/.  between  his 
three  children  Uving  at  his  death,  and  the  survivor  of  them,  excluding  a 
deceased  child,  and  then  amongst  their  issue  ;  and,  in  default  of  issue  of  his 
three  children,  then  to  his  nephews  and  nieces :  Held,  that  the  power  was 
well  executed  amongst  the  children  and  the  survivor  of  them  ;  but,  beyond 
that,  the  residue  to  go  as  in  default  of  appointment. 

By  a  certain  indenture  of  settlement,  dated  the  1st  January, 
1799,  being  the  settlement  made  on  the  marriage  between  Edward 

(1)  In  re  Porter,  45  Ch.  D.  179;  59  L.  J.  Ch.  595. 


1840. 
July  24. 

Cfianrery, 

Shadwell, 
V.-C. 

[  76.5  ] 
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De  la       Sayce  and  Ann  Bo\ren,  the  late  father  and  mother  of  the  plaintiff 
r,  Maria  De  la  Hooke,  after  reciting  the  agreement  for  the   said 

Hill.        marriage,  and  that,  previous  to  the  said  marriage,  it  was  also 
agreed  that  the  said  Ann  Bowen  should  assign  and  make  over  the 
sum  of  8,000Z.,  part  of  the  fortune  to  which  she  was  entitled  under 
or  by  virtue  of  her  father's  will,  unto  John  Taylor  Bourne  and 
John  Gwyn  Hughes,  their  executors  and  administrators,  upon  the 
trusts,  and  for  the  intents  and  purposes  thereinafter  expressed,  it 
was  witnessed,  that,  in  consideration  of  the  said  then  intended 
marriage,  the  said  Ann  Bowen,  with  the  consent  and  approbation  of 
the  said  Edward  Sayce,  testified  as  therein  expressed,  did  bargain, 
sell,  assign,  transfer,  and  set  over  unto  the  said  John  Taylor  Bourne 
and  John  Gwyn  Hughes,  their  executors,  and  administrators,  all 
that  the  said  legacy  or  sum  of  8,000/.,  part  of  the  said  fortune  of  the 
said  Ann  Bowen,  so  bequeathed  to  her  by  her  said  father*s  will,  upon 
trust  for  the  use  of  the  said  Ann  Bowen,  until  the  said  intended 
marriage;  and  immediately  after  the  solemnization  thereof,  upon 
trust  to  permit  the  said  Ann  Bowen  and  her  assigns-  to  receive  and 
take  the  annual  interest  or  proceeds  of  the  sum  of  2,000/.,  part  of 
the  said  sum  of  8,000/.,  for  her  life ;  and,  after  her  decease,  upon 
trust  for  the  said  Edward  Sayce  and  his  assigns  for  his  life ;  and, 
after  the   decease  of  the  said  Edward    Sayce  and  Ann   Bowen 
respectively,   upon   trust  to  pay  the   sum   of  2,000/.   unto   and 
amongst  such  one  or  more  of  the  children  of  the  said  E.  Sayce  on 
the  body  of  the  said  Ann  Bowen  to  be  begotten,  whether  they  should 
be  sons  or  daughters,  or  to  or  amongst  every  such  child  or  children, 
and  at  such  days  and  times,  and  in  such  parts,  shares,  and  pro- 
portions, and  subject  to  such  conditions,  restrictions,  charges,  and 
limitations  over,  to  or  for  the  benefit  of  all  or  any  such  children, 
as  they  the  said  Edward  Sayce  and  Ann  Bowen  should  jointly,  or 
the  survivor  of  them  alone,  at  any  time  or  times,  by  any  deed  or 

[  •766  ]  deeds,  *writing  or  writings,  to  be  sealed  and  delivered  by  them  or 
the  survivor  of  them,  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  should  direct,  limit,  and  appoint ;  and,  in  default 
of  such  direction,  limitation,  and  appointment,  unto  and  amongst 
such  children,  in  equal  shares  and  proportions,  on  their  respectively 
attaining  the  age  of  twenty-one  years,  or  days  of  marriage,  which 
should  first  happen.  The  said  intended  marriage  between  the  said 
Edward  Sayce  and  Ann  Bowen  was  shortly  after  solemnized,  and 
there  were  issue  of  the  marriage  four  children,  and  no  more  ;  that  is, 
Charles  Henry  Sayce,  since  deceased,  Edward  Sayce,  one  of  the 
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defendants,  Ann  Sayce,  since  the  wife  of  William  Thomas,  another       de  la 

of  the  defendants,  and  the  plaintiff  Maria  De  la  Hooke,  all  of  whom         ^^/^^ 

attained  the  age  of  twenty-one  years.    Ann  Sayce,  the  mother,  died        ^^^^• 

in  the  year  1804.     C.  H.  Sayce  died  daring  the  life  of  the  father, 

and  the  defendant  S.  Sayce  became  his  administratrix.    The  said 

E.  Sayce  duly  made  and  published  his  last  will  and  testament  in 

writing,  bearing  date  the  25th  of  May,  1886,  which  was  signed, 

sealed,  published,  and  attested  in  the  presence  of  three  witnesses, 

whereby,  after  reciting  that  upon  his  marriage  with  the  said  Ann 

Bowen  the  sum  of  2,000Z.  was  by  settlement  secured  to  trustees, 

upon  trust,  after  the  demise  of  the  survivor,  for  such  one  or  more 

of  the  issue  of  such  marriage,  and  in  such  shares  and  proportions, 

and  subject  to  such  conditions,  restrictions,  charges,  and  limitations 

over  as  the  survivor  at  any  time  by  any  deed  or  writing  should  direct, 

limit,  and  appoint ;  and  that  there  were  then  living  one  son  and 

two  daughters,  issue  of  the  said  marriage ;  and  that  the  said  sum 

of  2,000Z.  then  stood  secured  or  vested  in  the  names  of  trustees, 

upon  the  Llancreaver  estate ;  and  that  it  was  his  will  and  meaning 

that  the  same  should  remain  secured  thereon  until  such  time  as 

the  same  could  be  sold  for  its  value,  at  an  interest  of  4Z.  per  cent. 

per  annum ;   the  said  testator  thereby  directed  that  the  annual 

income  of  the  said  sum  of  2,0OOZ.  should  go  to  and  be  paid  between 

his  said  son  and  daughters,  half-yearly,  share  and  share  alike,  for 

and  during  the  term  of  their  natural  lives ;  and  he  directed  that 

the  receipts  of  his  said  daughters  alone,  notwithstanding  coverture, 

should  be  good  discharges  to  the  said  trustees ;  and  in  case  either 

of  his  said  children  should  die  without  issue,  the  share  of  such  one 

so  dying  should  go  to  and  be  paid  to  the  survivors  of  them ;  and  in 

case  either  of  his  said  son  or  daughters  should  happen  to  die  leaving 

issue  lawfully  begotten,  then  the  said  testator  willed  and  directed 

that  his  or  her  part  or  share  of  the  said  principal  sum  of  2,000Z. 

with  all  interest  due  thereon,  should  go  and  be  paid  to  such  his  or 

her  issue,  if  more  than  one,  share  and  share  alike,  on  his,  her,  or 

their  attaining  the  age  of  twenty-one  years;  and  in  case  any  or 

either  of  them  should  die  without  leaving  issue,  then  he  willed  and 

directed  that  the  child  or  children  of  the  other  or  others  of  them 

should  be  well  entitled  to  his  or  her  share  of  the  said  principal 

money  and  interest,  if  more  than  one,  share  and  share  alike ;  and 

in  case  his  said  son  and  daughters  should  all  happen  to  die  without 

leaving  issue,  then  he  willed  and  directed  that  the  said  sum  of 

2,000/.  and  the  interest  due  thereon,  should  go  to  and  be  equally 


r. 
Hill. 
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db  la       paid  between  his  nephews  and  nieces,  sons  and  daughters  of  Mary 

TTfkoir  IE 

the  wife  of  Joseph  Powell,  and  Margaret  Hatton,  share  and  share 
alike.  The  testator  died,  leaving  the  defendants  Edward  Sayce, 
Ann  Thomas,  and  the  plaintiff  Maria  De  la  Hooke,  the  only  children 
of  the  said  marriage  then  living,  him  surviving.  The  will  of  the 
testator  was  duly  signed,  sealed,  executed,  and  attested  in  the 
presence  of  three  credible  witnesses.  It  was,  therefore,  submitted 
that  this  will  was  capable  of  operating  as  an  execution  of  the  power 
of  appointment  given  to  or  vested  in  the  testator  as  such  survivor 
under  the  said  indenture  of  settlement,  and  was  a  valid  appoint- 
ment of  the  said  sum  of  2,0002.,  so  far  as  the  same  duly  and 
properly  exercised  the  said  power ;  but  further,  that,  so  operating, 
it  was  not  effectual,  and  did  not  operate  as  an  effectual  appointment 
of  the  said  sum  of  2,000Z.,  otherwise  than  to  give  the  said  defendant 
Edward  Sayce,  the  said  Ann  Thomas,  and  the  plaintiff  Maria  De  la 
Hooke  life  estates  or  interests  in  equal  third  shares  of  the  said  sum 
of  2,000Z. ;  and  that,  as  to  the  limitations  over  of  the  said  sum  of 
2,000Z.  expectant  thereon,  the  same  were  wholly  inoperative  and 
void ;  so  that  as  to  such  expectant  remainders  of  the  said  sum  of 
2,0002.,  the  same  were  unappointed,  and  became  subject  to  the 
limitations  in  the  said  indenture  of  settlement  expressed  and 
provided  in  default  of  appointment,  and  became  divisible  into  four 
equal  parts  or  shares,  one  to  the  plaintiff  Maria  De  la  Hooke,  one 
to  the  defendant  Edward  Sayce,  another  to  the  defendant  William 
Thomas  and  Ann  his  wife,  in  her  right,  and  the  other  to  the 
defendant  Sarah  Sayce,  as  administratrix  of  Charles  Henry  Sayce, 
the  deceased  son  of  the  testator. 

Anderdon  and  ColvUU,  for  the  plaintiffs. 

Jacob  and  Richards,  for  Sarah  Sayce  the  administratrix. 

Knight  Bruce  and  FoUett,  for  the  defendants  William  Thomas 
and  Ann  his  wife. 

The  Vice-Chancellor  : 

The  power  is  given  by  the  settlement  to  the  testator  and  his  wife 
jointly,  or  to  the  survivor,  to  be  executed  "by  any  deed  or  deeds, 
writing  or  writings,  to  be  sealed  and  delivered  "  in  the  presence 
of  two  witnesses.  Either  by  deed  or  writing :  there  could  not  be 
a  deed  without  its  being  sealed  and  delivered,  but  a  writing 
certainly  need  not  be  sealed  and  delivered.      The  will  of  Uie 
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testator  was  "sealed,  signed,  published,  and  declared,*'  in  the 
presence  of  three  witnesses.  It  appears  to  me,  that  this  was  on 
the  face  of  it  a  good  execution  of  the  power.  By  the  settlement, 
the  power  was  only  given  to  divide  amongst  such  children  as  might 
be  pointed  out.  Now,  1  think,  that  so  far  as  the  appointment  is 
made  in  favour  of  the  testator's  children,  it  is  good.  The  testator 
says,  ''  in  case  either  of  them  shall  happen  to  die  without  leaving 
issue,  then  the  share  of  such  one  so  dying  shall  go  and  be  paid  to 
the  survivors  of  them ;  "  as  far  as  this,  the  power,  I  think,  is  well 
executed;  but  then  the  testator  proceeds,  ''in  case  either  of  my 
said  son  or  daughters  shall  happen  to  die  leaving  issue,  then  I  will 
and  direct,  that  his  or  her  part  or  share  of  the  said  principal  sum  of 
2,0002.,  with  all  interest  due  thereon,  shall  go  and  be  paid  to  such 
his  or  her  issue ;  "  and  in  default  of  issue,  then  to  his  nephews  and 
nieces.  As  far  as  this  last  sentence  goes,  the  appointment  is  void, 
as  it  exceeds  the  power  given  by  the  settlement :  the  residue,  there- 
fore, will  go  as  in  default  of  appointment  amongst  the  four  children, 
or  their  representatives,  in  equal  shares. 


De  la 

HOOKE 

r. 
Hill. 


EEG.   V.  HUXHAM. 

(4  Jurist,  1133.) 

A  party  is  not  disqualified  from  being  relator  in  a  quo  warranto  against  a 
defendant  for  filling  the  office  of  town  oonncillor,  by  having  withdrawn  an 
objection  to  his  name  remaining  on  the  burgess  roll,  after  the  Court  of 
Be  vision  had  overruled  the  same  objection  in  another  case. 

Quo  WARRANTO,  Calling  upon  the  defendant  to  show  by  what 
right  he  exercised  the  office  of  town  councillor  of  the  borough  of 
Totness.  It  was  conceded,  that  there  was  an  objection  to  the  form  of 
rating,  which  would  vitiate  the  title  of  the  defendant  to  have  his 
name  on  the  burgess  roll ;  but  it  was  contended  that  the  relator 
was  disqualified  from  instituting  this  proceeding  by  acquiescence  in 
the  election  of  the  defendant,  under  the  following  circumstances : 
At  the  election  in  1839,  there  was  a  class  of  cases  open  to  the  same 
objection  as  that  of  which  notice  had  been  served  on  the  defendant. 
Upon  the  revision  of  the  list  in  the  preceding  October,  the  objection 
was  insisted  upon  against  a  person  whose  name  stood  on  the  list 
before  the  defendant's  name,  but  it  was  disallowed  by  the  majority 
of  the  Court.  Thereupon,  the  attorney  of  Mr.  Welsh,  then  present 
on  his  behalf,  stated  that  he  withdrew  the  objection  to  the  defendant 
with  the  privity  of  Mr.  Welsh, 


1840. 

QueetC9 
Bench, 

Lord 
Dbnman, 
Ch.  J. 
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Reo.  Erh  showed  cause : 

r. 

HuxHAM.  A  party  who  concurs  in  an  election  or  has  assented  to  it,  is 
estopped  from  coming  to  this  Court  as  relator;  so  here,  the 
relator  is  estopped  from  saying  that  the  defendant  is  not 
entitled  to  be  town  councillor  on  an  objection  to  the  list  which 
he  acquiesced  in. 

Sir  W.  W.  FoUett  (with  him  was  Kinglake),  contra  : 

The  party  may  be  relator,  without  inconsistency.  The  Court  of 
Bevision  having  decided  against  the  validity  of  the  objection,  it  was 
to  no  purpose  to  repeat  it.  There  was  no  obligation  to  make  the 
objection.    He  was  then  stopped  by  the  Goubt. 

LoBD  Denman,  Ch.  J. : 

It  appears  to  us  to  fall  short  of  those  cases  in  which  a  party 
has  disqualified  himself  from  being  a  relator.  He  must  do  some 
more  positive  act  than  has  been  done  in  the  present  instance,  to 
disqualify  himself. 

Per  Curiam  : 

Rule  absolute. 
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INNKEEPER  —  Guest's  right  to  accommodation— Right  to  select 
particular  room — Necessity  of  showing  tender  of  charges  in  advance. 
Fell  y.  Knight 698 

INSURANCE  (LIFE)— Policy— Assignment  —  Notice  of— Suicide  of 
insured— Condition  in  policy — Proof  of  debt.     Cook  y.  Black  .     104 

INSURANCE  (MARINE)  —  1.  Insurance  on  goods  —  Two  sets  of 
policies  of  different  dates  on  same  goods  —  Over-insurance — Rateable 
return  of  premiums  —  Contribution  between  underwriters.  Fisk  v. 
Masterinan ,         .     657 

2.  Valued  policy  on  ship  —  Stranding  —  Abandonment  —  Con- 
structive total  loss  —  Cost  of  repairs,  relation  of  to  value  of  ship. 
Young  y.  Turing .477 

INTERPLEADER— Fi.  fa.,  seizure  under— Feigned  issue — Showing 
act  of  bankruptcy  committed  before  seizure.     Chast  y.  Gohle     .        .     605 

58* 
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LANDLORD  AND  TENANT— 1.  Agrreement  for  sub-tenancy— Con- 
sideration— Implied  promise  of  power  to  let  without  reBtriction  as  to 
purposes  for  which  premises  should  be  used — Assigpunent.  Jacl»'>  t. 
Cobbin ^-5 

2.  Breach    of   covenant  —  Covenant  to  repair  —  Sjectment  by 

superior  landlord — Action  by  lessee  against  sub-lessees — Otiier  property 
comprised  in  superior  lease — Damages,  measure  of — No  proof  that 
forfeiture  did  not  arise  from'  breach  in  respect  of  property  aot 
comprised  in  lease  to  sub-lessees.     Chw  y.  Urogdeii    ....    ::3T 

3.  Covenant  to  yield  up  at  expiration  of  tenancy  all  erectioiu 

and  improvements— Frame  of  greenhouse  erected  on  walls  and  embedded 
in  mortar — Verbal  authority  to  remove  structure  at  end  of  term.  W-' 
v.  Blakeway         ...........  .     v--^ 

4.  Covenant  to  pay  "^^  all  Parliamentary  and  other  taxes  and 

assessments  " — Kent- charge  imposed  in  lieu  of  land  tax.  Got*f:r$ior*  ' 
Chrisfs  Hospital  v.  Harrild .'         .  .•>*•> 

o.  Action  against  personal  representative — Vesting  of  term 

— Liability  to  be  sued — Pleading.     Acklandv.  Priny    ,  .         .     ♦-" 


» 


6.  lyectment — Demand  of  possession — Person  let  into  possession 

without  sanction  of  landlord.     Doe  d.  Heminy  v.  Brett,        ,        .         .     s^M 

7.  Lease  of  sporting  rights — Breach  of  covenant — Quiet  enjoy- 
ment— Covenant  to  give  tenants  of  farms  notice  to  quit  should  they 
obstruct  lessee  of  shooting — Subsequent  demise  of  lands  for  term  of 
years  without  reserving  remedy  for  obstruction  of  lessee.     Nnrtoi*  t 
Wihmtt         ............. 


N..N 


— ^  8.  Lease  of  mines — Lands  conveyed  in  trust  to  grant  lease- 
Option  of  renewal — Refusal  to  renew — Non-performance  of  covenants— 
Specific  performance — Delay — Acquiescence.     Wafker  v.  Jeffreys        .       !^ 

9.  Use  and  occupation — Evidence  of  tenancy — Sending  in  person 

to  clean  house  and  workmen  to  paper  room.    Smith  y.  Twoart  .         .     ,y.K 

10.  Holding  over — Premises  taken  for  nine  months  with 

option  of  lease — Premises  sublet  by  tenants  for  six  months — Liability 
for  year's  rent  as  tenants  from  year  to  year.     Wariny  t.  Kiny  .         .     m: 

11.  Weekly  tenancy — Letting  of  furnished  house  by  bankrupt 

mortgagor — House  let  with  assent  of  assignees — Notice  by  mortgagee 
to  pay  rent  to  him — Apportionment  of  rent  for  house  and  furniture — 
Entry  of  mortgagee — ^Implied  new  agreement.      Salmon  y.  Matthews     stm 

12.  Rent,  right  of  execution  creditor  to.     See  Execution,  1. 

13.  Tenancy  at  will  of  purchaser  in  possession  under  rescinded 

contract  for  sale.     See  Vendor  and  Purchaser,  1. 

14.  Lease — Execution  of  improvements— Arrangement  for  exten- 
sion of  holding— Part  performance.     See  Part  Performance. 

LiailTATIONS,  STATUTE  OF— 1.  Guaranty— Action  not  brought 
until  termination  of  other  proceedings  connected  with  same  subject- 
matter.     Col  nil  y.  Buckle * ,S3-J 

2.  Mortgage — Covenant   for  entry  of  mortgagee  on  de&ult — 

Right  of  possession  accruing  from  date  of  execution  of  deed — ^ect- 
ment.     Doe  d.  Boylanre  y,  Liyht/itot M.'j 

# 

3.  Charity — Adverse  possession — ^Real  Property  Limitation  Act. 

See  Charity  and  Charitable  Trust,  2. 

MAINTENANCE— Instigation  of  suit  by  pauper — Reasonable  and 
probable  cause — Joint  plaintiffs — Costs  of  former  action  a  joint  damage. 
IWheil  y.  Watson M;{ 


I' 
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XCANDAMITS — Inclosure  commiBsioner — Mandamus  to  execute  award 
Ifecessity  of  affidavit  showing  application  to  commissioner  and 
by  him.     B,  v.  Pricra  Dittos  Indosure  Commiwionere  .        •        .    902 


KASTEB  AND  SERVANT— 1.  Seduction  of  servant— Bight  of  action 

IXThether  passing  to  master's  assignees  on  bankruptcy.    Howard  v. 

<7rotvther 823 

2.  Termination    of  service  —  Yearly   servant — Salary   payable 

cj^uarterly — Resignation  after  termination  of  quarter — ^Right  to  wages 
"tor  services  performed  since  last  quarter.    Lambum  y.  CruSm  .  ,     .     396 

3.  Wrongful    dismissal  —  Contract  of  service  —  Stipulation  for 

month's  notice — Breach  of  covenant — Restraint  of  trade — Pleading. 
I^roctoP  V.  Sargent 342 

4.  Remedy  of  servant  —  Special  action  against  master  for 

not  permitting  servant  to  perform  contract.    Brvxholm  v.  Wagataff  .    897 

MIXES  AND  MINERALS— Sale  by  surface  measure — Price  payable 
l>y  instalments — Implied  reservation  by  vendor  of  power  to  inspect 
mine — Covenant — Specific  performance.     Blaktahy  v.  Widdon  .        .       54 

And  aee  Landlord  and  Tenant,  8. 

MONEY  PAID.     Ste  Executor  and  Administrator,  4. 

MORTOAOE — 1.  Foreclosure — Enlargement  of  time — Day  of  payment 
fixed — Act  of  mortgagee  preventing  receipt  of  rents  of  mortgaged 
property.     Oeldard  v.  Ilomhy 60 

2.  Form  of  security — Conveyance  of  land  in  trust  charged 

with  sum  of  money  and  interest — Power  of  sale.     Sampson  v.  Pattieon    1 78 

3.  Freeholds  and  policy  of  insurance  —Sale  of  policy — ^Form 

of  decree.     Dgaon  y,  Morris 118 

4.  Mortgagee  and  trustee — Account — Set- off  —  Suspension 

of  foreclosure  decree — Payment  into  Court.    Dodd  v.  Lydall  Hb 

d.  Redemption — Right  of  second  mortgagee  to  redeem— 

Mortgage  for  fixed  term — Costs.    Lawless  y.  Mansfield         .         .         .     303 

6.  Priority— Marriage  settlement — Inquiry  of  mortgagor  as  to 

settlement — Constructive  notice  of  contents  of  settlement — Negligence. 
Jones  V.  Smith     ............       22 

And  aee  Meuxy,  Bell 41 

7.  Receiver  —  Mortgage  by  tenant  for  life  —  Mortgagee  with 

charge  also  on  remainder — Joint  deed  appointing  receiver — Receipt  of 
rents  by  receiver  and  payment  to  mortgagee  after  death  of  mortgagor — 
Possession  of  receiver,  whether  possession  of  mortgagee.    Jones  v.  Smith 

Tl 

8.  Right  of  entry — Ejectment— Prescription.      See  Limitations, 

Statute  of,  2. 

• 
NOTICE — 1 .  Constructive  —  Mortgage  —  Priority  —  Marriage  Settle- 
ment.    Jones  V.  Smith 22 

2.  Equitable  assignment — Marriage  settlement — Notice  to 

one  trustee  only.     MeiixY.  Bell •.         .41 

A  nd  see  Husband  and  Wife,  2. 

PARLIAMENTARY  ELECTION  —  <'  Contested  election  "  —  Cost  of 
erecting  polling  booths  —  Liability  of  candidate  withdrawing  after 
nomination.    Muniz  v.  Sturge 703 
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PABTNEBSHIP— 1.  Dissolution  —  Account  —  Verbal  settlement  — 
Accord  and  satisfaction — ^Implied  obligation  of  continuing  i>artner  to 
pay  debts  of  firm.    Brown  v.  Perkins 194 

2.  Death  of  partner  —  Business  carried  on  by  surviving       ] 

partner  —  Employment  of  capital  of  deceased  partner  —  Division  of 
profits — Share  due  to  deceased  partner's  estate.     Willett  v,  Blanford      61 

3. Joint  and  separate  estates — Bankruptcy  of  surviving 

partner — Administration  of  assets.     See  Bankruptcy,  4. 

4.  Liability  as  partner — ^Holding  out — Proof  that  credit  given  on 

faith  of  representation.     Ford  v.  Whitmarsh 895 

5.  Account — Arbitration — ^Award — Validity.     See  Arbitration,  5. 

PABT  PEBFOBMANCE— Lease  of  house — Covenant  by  lessee  to 
execute  improvements — Adjoining  meadow  held  by  lessee  from  third 
party  as  tenant  from  year  to  year — Subsequent  purchase  of  mieadow  by 
lessor — Informal  arrangement  for  extension  of  premises  to  part  of 
meadow  —  Evidence  of  contract  to  demise  —  Consolidation  of  rents. 
Sutherland  v.  Brigga .13 

PLEADINO.     See  Covenant ;  Master  and  Servant,  3. 

POOB  LAW — Overseers — Grant  to.     See  Ecclesiastical  Law. 

POWEB — 1.  Execution — Special  power — Power  to  appoint  among 
children  —  Child  joining  fEither  in  settlement  of  estate  on  his  own 
children — Grandchildren  not  objects  of  power — Settlement  treated  as 
appointment  to  son  and  disposition  by  him  in  favour  of  grandchildren. 
Thompson  v.  Simpsori 298 

2. Deed  in  writing  to  be  sealed  and  delivered — 

Appointment  by  will  —  Appointment  among  children  —  Gift  over  to 
nephews  and  nieces  in  default  of  issue  of  children — Excess  of  power. 
De  la  ffooke  v.  Hill 907 

PBACTICE — 1.  Costs  —  Amendment  of  claim  —  Abandonment  of 
allegations  in  original  bill — Necessity  of  special  application.  Mounaey 
y.  Bumham 11 

2.  Amendment  of  claim — Facts  not  stated  correctly — ^Facts 

within  knowledge  of  plaintifif— Costs  incurred  through  mis-statement. 
Field  V.  Lord  Donoiiyhmore 253 

3.  Motion  for  reduction  Of  damages — Form  of  order.    Davey  r. 

Phelps 418 

4.  New  trial— Misdirection — Judge's    impression   of  evidence. 

Davidson  v.  Stanley 566 

5.  Parties  —  Personal  representatives  —  Pleading  —  Averment. 

See  Covenant. 

6.  Service — ^Defendant  not  served  with  subpoena  to  appear — 

Appearance  with  consent  of  plaintiff  only.    Dyson  y,  Morris     .        .118 

And  see  Executor  and  Administrator,  3 ;  Maintenance;  Solicitor,  2,  3. 

PBINCIPAL  AND  AGENT— Bailiff— Implied  authority  to  draw 
and  indorse  bills  in  name  of  employer — ^Evidence  of  acquiescence. 
Davidsim  v.  Stanley 566 

PBINCIPAL  AND  STJBETY— 1.  Bond— Guaranty  of  credit  for 
goods  supplied  to  third  party— Advance  for  purpose  of  taking  up  bill 
given  for  goods  supplied.     Davey  v.  Phelps 418 

2.  Statute  of  Limitations— Liability  of  surety  for  costs  of 

law  proceedings.     (\th'in  v.  Buckle 834 
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PTTBIjIC  office — ^PeuBion  —  AsBignment  —  Pension  granted  on 
abolition  of  office — Obligation  to  serve  again  if  wanted — Public  policy. 
IVeUa  V.  Foster 650 

KESTBAINT  OF  TRADE.     See  Contract,  2. 

SALE  OF  GOODS— 1.  Agreement  for  sale  of  goods  above  value  of 
£10 — ^Plea  of  non  assumpsit — Evidence  to  show  that  agreement  made 
by  defendant  as  agent  of  third  party.    Hiygimy.  Henivr    .  .     884 

2.  Delivery— Sale  of  hay  on  land  in  occupation  of  third  party — 

Third  party's  assent  to  hay  remaining  on  land  for  specified  time — 
Subsequent  refusal  to  permit  removaL     Salter  y.  Wool  lams  .513 

3.  Non- delivery  —  Bankruptcy    of  buyer  —  Action     by 

assignees — Plea  of  non- adoption  of  contract  by  assignees.  Gibson  y. 
Carruthers 713 

4. Sale  of  hops— Payment  of  price — Contract  implying 

sale  for  ready  money — Parol  evidence  of  usual  course  of  dealing — 
Evidence  to  show  sale  on  credit.     Ford  \,  Yates 471 

5.   Stoppage  in  transitu — Insolvency  of  buyer — ^Assignment  of 

cargo — Consideration — Indorsee  for  value  of  bill  of  lading — Part  of 
cargo  delivered  to  assignee  at  first  port  of  delivery — Determination  of 
right  of  stoppage.     Jones  y.  Jones 765 

6.  Warranty,  breach  of— Measure  of  damages — [Sale  of  Ooods 

Act,  1893,  s.  68].     Mojidel  y.  Steel 890 

7.  Implied  warranty — Ooods  manufactured  by  third  party 

— ^Latent  defect.     Brown  y.  Edyington 408 

8.  Sale   of    horse — ^Warranty   of    unsoundness — Defective 

shape.    Brown  y.  Elkinyton 645 

9. Conditions  of  sale — Rules  of  repository.     Srnart  v. 

Ilyfle 867 

SEDUCTION.    See  Master  and  Servant,  1 . 

SET-OFF  —  Equitable  —  Mortgage  —  Foreclosure  —  Mortgagee  and 
trustee — ^Account.     Dodd  v.  Lydall 85 

SETTLEMENT  (MAJtBIAOE)— 1.  Contract— Specific  performance- 
Infant — Application  by  intending  husband  to  Lord  Chancellor  for 
consent  to  marriage — Statement  of  terms  of  proposed  settlement  laid 
before  Master — Subsequent  variation  of  terms  without  consent  of 
Court — Trustee — Suit  by  party  named  a  trustee  who  had  not  executed 
settlemient  or  acted  in  trust.     Cook  y.  Fryer 153 

2.  Husband's  equity  to  set  aside  settlement  executed  during 

treaty   of  marriage   without   his  knowledge  —  Fraud  —  Conduct   of 
husband — Estoppel.     Taylor  y.  Puyh 214 

SHERIFF — Trespass— Execution— Sale  of  another's  goods — Measure 
of  damages — Actual  sum  paid  for  goods  sold.     Lockley  y.  Pye  .        .    646 

SHIP  AND  SHIPPING— 1.  Charter-party— Breach  of  contract- 
Excessive  load — Deck  load  of  timber — Loss  through  bad  weather- 
Custom  of  trade — Evidence — Assent  of  plaintiff's  agent.     Gould  y.  Oliver 

622 

2.  Condition — Vessel    to    sail   on    outward  voyage  on  or 

before    **the    4th    of  February    then    next" — Condition    precedent. 
aiaholm  y.  Bays 399 
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SHIP  AND  SHIPPING— 3.  Charter-party—Freight— Goods  consigned 
to  agent — Personal  liability  of  agent  for  freight.    Amos  v.  Temptrley     876 

4.  Equitable  assignment — Mortgage — Fature  cargo — Judgment 

creditor — Priority.    Langtan  v.  Hortoti Ibo 

And  see  Insurance  (Marine). 

SOLICITOR — 1.  Account — Opening  settled  account  with  client — 
Error — Securities — Proof  of  debt  ag^ainst  client.  Lawless  y.  Mansfield    303 

2.  Costs — Lien— Trust— Employment  of  solicitor  in  trust  matters 

— Lien  on  trust  estate  or  on  shares  of  cestui  que  trusts  not  sanctioning 
employment.    Hall  \,  Laver 198 

3. Fund  recovered  in  suit — Lien  confined  to  costs  of 

that  suit.     Hall  v.  Laver 19t$ 

4.  Misconduct — Fraud — Misappropriation  of  funds— False  repre- 
sentations— ^Bill  already  filed  in  equity — Rule  nisi  to  answer  matters  in 
af&davit  and  to  show  cause  against  motion  to  strike  off  roll.  Ex  parte  A.  li. 

9<H 

5.  Retainer —Party's  name  used  as  plaintiff  without  authority — 

No  steps  taken  to  expunge  name  from  record — Whether  equivalent  to 
adoption  of  solicitor.     H(illy,  Laver 19^ 

SPECIFIC  PEBFOBMANCE.  See  Landlord  and  Tenant,  8  ;  Mines 
and  Minerals. 

STAMP  DUTY— 1.  Contract,  evidence  of— Stamp  Act  —  Letters 
promissory  to  remit  money  for  board  and  lodging  of  illegitimate  child. 
Beeching  v.  Westhrook 755 

2.  Transfer  of  shares — Alteration  of  deed  after  execution — ^New 

stamp.    See  Company,  6. 

TENDER.     See  Carrier,  4  ;  Innkeeper. 

TRADE  NAME — Infringement — Cause  of  action.    Morisoit  v.  Salmon 

442 

TRESPASS— 1.  Measure  of  damages — Cutting  into  close  and  carrying 
away  soil — ^Value  of  land  removed.    Jones  y.  Gowlay   ....    64SI 

2. Execution  —  Sale  of  another's  goods — Actual  sum 

paid  for  goods  sold.     LocMey  y.  Pye 646 

TROVER  AND  CONVERSION  —  1.  Distinction  between  mere 
asportation  of  chattels  and  conversion — Misdirection  of  jury.  Fvuldta 
V.  Wilhuyhhy 803 

2.  Unstamped  document  mutilated  by  defendant  —  Measure  of 

damages — Amount  equaf  to  that  recoverable  on  document  destroyed. 
M'Leod  V.  M*Ghie 434 

TRUST — 1.  Trustee — Several  trustees— Disclaimer  of  one — ^Receiver 
— Consent  of  remaining  trustees.    Browell  v.  Reed 130 

2.  Suit  by  party  named  as  trustee  who  had  not  executed  settle- 
ment or  acted  in  trust.    See  Settlement  (Marriage),  1.    * 

3.  Account — Set-off.     See  Mortgage,  4. 

And  see  Discovery,  3 ;  Will,  15,  16. 

VENDOR  AND  PURCHASER— 1.  Purchase  not  completed  —  Pur- 
chaser in  possession — Use  and  occupation — Liability  for  rent  for  period 
during  which  purchaser  in  possession  after  contract  rescinded.  Howard 
V.  Shaw^     •........,,..     641 
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VENDOR   AND   PT7BCHASEB  —  2.  Sale    of  leasehold   house    and 
fixtures — ^Assumpsit— Interest  in  fee  simple.     Hughes  v.  Parker        .     685 

VESTED  INTEREST.    See  Will,  17—19. 

"WASTE — Timber,  propriety  of  cutting^ — Tenant  impeachable  of  waste 
— Form  of  reference.     Tollemache  v.  Tollemache 133 

WILL — 1.  Accumulation — Direction  to  accumulate — Purchase  of  land 
— Costs  of  investment.     Gwyther  y,  Allen       .        1        .        ,        .        .158 

2.  Annuity — ^Devise  —  Charge  of  annuities  on  lands  specifically 

bequeathed  —  Codicil  giving  lands  to  annuitant  —  Substitution  of  one 
devisee  for  another— S^oneration  of  lands  from  charge.    Y</U7i(j  v.  Ilasmrd 

335 

3.  Charge  of  debts — Will  confined  to  real  estate— Desire  that 

*^all  my  just  debts  be  paid."    Harding  y.  Orady 293 

4.  Devise  of  real  and  personal  estate  ''after  payment  of  my 

just  debts  and  funeral  expenses  " — Lands  mortgaged  in  fee  to  testator, 
"whether  passing  under  devise.     Doe  d.  Roylance  v.  Lightftxit        .         .813 

o.  Charity — Gift  over  of  surplus  rents  to  charity — Contingency — 

Gift  to  members  of  families  who  should  be  lords  of  manor  of  D. — Sale 
of  manor.     Commisim^rs  of  Charitable  Dotiatiffiis  v.  De  Clifford     .         .     259 

6.  Devise — Estate  tail  by  implication — Words  implying  devise 

over.     Doe  d.  Cape  v.  Walker 382 

7.  Devise  of  **  my  unsettled  real  estates"  to  wife  for  life — 

Gift  over  to  charity — Whether  including  testator's  reversion  in  fee  to 
settled  lands.     Incoritorated  Society  v.  Richards 266 

8.  Limitation  over  in  case  T.  D.  should  die  without  leaving 

lawful  issue — Executory  devise — Remainder  in  fee.      Doe  d.    Todd  v. 
Dueshury 790 

9.  Donatio  mortis  caus& — Gift  good  though  coupled  with  trust. 

Hills  V.  Hills 746 

10.  '*  Issue  " — Restricted  meaning  imposed  on  word  in  one  part 

of  will — Same  meaning  applied  to  word  in  other  passages  of  same  will. 
Ridgeway  v.  Muukittrick 220 

11.  Legacy — Bequest  of  leaseholds — Gift  over  on  contingency — 

''  Should  he  die  without  heir  or  will" — Absolute  gift.     Green  y.  Harcey 

127 

12.  Satisfaction  —  Legacy  to  daughter  —  Presumption  of 

satisfaction  of  debt  of  equal  amount  due  to  husband — Double  portions 
— Parol  evidence  of  intention.     Hidl  v.  Hill 223 

13.  Widow— Dower — Trust  for  children  subject  to  dower  of 

wife — Wife  not  entitled  to  dower — Gift  by  implication.     Adams  y.  Adams 

181 

14.  Mistake — Misdescription — Devise  of   house   '*  purchased  of 

B.  S." — House  not  purchased  from  B.  S.,  but  locally  known  as  '^  B.  S.'s 
house."     Doe  d.  Hawthorn  y.  Nickless 906 

lo.  Trust — Gift  of  cheque  to  A.  in  testator's  lifetime  to  make  up 

value  of  legacy  given  to  B. — Trust.     Hughes  y.  Sfubbs  .        ,     147 

16.  Precatory  trust — Absolute  gift— Gift  to  wife  to  '*  dispose 

of  the  same  for  the  benefit  of  herself  and  our  children  in  such  manner 
as  she  may  deem  most  advantageous."    Raikes  y.  Ward  .     131 

17.  Vesting  —  Gift  to  daughters  on  marriage  —  Income  until 

marriage.      Vlze  y.  Stvuey 282 
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WILL — 18.  Vestingp — Direction  to  invest  and  pay  ''when  and  if" 
legatee  attained  21 — Contingency.    Lister  v.  Bradley  ....        7 
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